This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


oV 


FOREWORD 

This  volume  is  an  exact  photo-reproduction  of  an  original  o^y  of 

OmO  LAW  JOURNAL 
VOLUME  4 


1883-1884 


As  a  copy  oi  the  original  is  very  rare»  the  volume  is  o£Eered  to 
enable  Law  Libraries  to  ccmplete  their  collection  of  Ohio 
Reports.  This  edition  is  a  very  limited  printing. 

The  reproduction  follows  the  original  in  every  detail  and  no 
attempt  was  made  to  correct  errors  or  defects  in  typography. 


Buffalo,  N.  Y.  WILLIAMS  HEIN  CO 

November,    1963 


THE 


Ohio  Law  Journal. 


VOLUME    IV 


COLUMBUS: 

Ohio  Law  Pdbubhiiio  Cokpant. 

1884. 


TABLE   QK   CASKS, 

Reported  in  Full,  bigested.  etc 

Where,  in  the  following  table,  nothing  follows  the  title  of  the  esse, 
it  Is  reported  In  full,  and,  anlees  otherwise  indicated,  is  from  the  Ohio 
Snpreme  Cenrt  or  Ohio  Supreme  Ooort  Commission.  CMses  from  oonrts 
•f  othor  states  are  iniioateJ  by  appropriate  abbreviations  The  d  indi- 
cates digested  eases,  n  notes  of  cases,  and  « the  sjUabos  of  Ohio  oases. 


PAOB 

Abbott «.  Slitcham  ( N,  Y.) J| ^.  196 

Abemethy  «.  Com.  ( Pa.)  n ..« 5Qt 

Ackloy  p.  Purh  (Vt.)  d  - ^ 84, 4M 

Acton  o.  Iioyd(N.' J.)d.^ ..^  ...^ —  ....^.. ..^  .........  802 

Adams «.  Edmands(Vt.)d 708 

Adams  o.  Haekensack  Imp.  Oe.  (N.  J.)  d Ill,  180, 140 

JBtna  Life  lus.  Co.  o.  France  (U.  S.  8.  C.)  «. ... ...    88 

Alber  o.  Foelieh 878 

Albinti.  Ri^el« 897 

Alexander  «.  Alexander  (Ala.)  n ..408 

Allen  V,  Rossell.. ....;. ^ ..  620 

Allen  o.  Railway  Co.  (Omn.)  d..... 496 

Alvisvi.  Schleisingef  (Ky.)d 662 

American  Bntton  Hole  etc.  Co.  n.  Lex.  Mut.  Loan  Ass'n  (la.)  d 702 

American  Sew.  Mach.  Co.  v.  The  B.  Mut  Loan  Ass'a  (la.)  ^..... 862 

Anderson  v.  Odell  (Mich.)  d 860 

Anderson  o.  Smith  (Dist.  of  Col.)  d.. ....^.  804 

Anderson  v.  So  ward ..........  806 

Andres  tare  (49  L.  T.  Rep.  U.  S.  188)  tl 746 

Annapolis  A  B.  Ry.  Co.  v.  Baldwin  (Md.)  d..... .....  747 

App  tL  kuie  (Wis.)  d 408 

Appleby  a.  SUte (N.  J.)  d. 111 

Arm»tmng  «.  Grandln 682 

Armstrong  v.  Superior  Court  (GkU)  d.. 496 

Arrowsmith  «.  Harmening .. ......... 717 

Arthur  a.  Railway  Co.  (la.)  d .747 

Atcheson,  T.  A  S.  F.  R'y  Co.  v.  Johnson  (Kan.)  d. 401 

Attorney  General  vCont.  Life  Ins.  Co,  (N.  Y.)d 791 

Austin  o.  Seligman  (U.  S.  a  C.  S.  D.  of  N.  T.)  d 846 

Baldwin  «.  Sheets  s 882 

Ball  V.  Whiter 918 

Ball  w.  Woodbine  (la.)  d.. 188 

B.  A  P.  R'y  Co.  V.  Fifth  Bap.  Ch.(U.  S.  S.  C.)  d 802,  861 

Bank  v.  Adams  (Mass.) ' 46 

Bank  V.  Green  ...• 038 


iv  Ohio  Law  Journal. 

Basaettft.  Shepardson  (Mich.)  cf 891,  920 

Bates  o.  C»lleTider(D8k.)c/ SOS 

Bell  V.  Dodalt  •  „ — 490 

Bell  V.  McOinnen ,. » ^ 367 

Bell  V.  SbaferC  Wis.)  cf 801 

Benalngerv.  Wren  (Pa.)d ~ ^ 109 

Bernatinev.  Adams  Ex.  Co. «. — .  910 

Benon  V.  Minan  (Cal.)  d .'. 16S 

Betts  V.  Harper  • .• ^..  914 

Betzt^.  Bryan    ;...: 37& 

Bixby  V,  Parsons  (Conn.)- 14 

Blackman  V.Gardiner  Bridge  Co.  (Me.)  d.... 946 

Blitz  V.  Union  Steamboat  Co.  (Mich.)d 40$ 

Blooming  Orove  Mat.  F.  Ins.  Co.  v  McAnesny  (Pa.)  d 138 

Blam  V.  Thomas  (Tez.)  d .' 891 

Board  of  Trade  Tel.  Co.  v.  Bamf  tt(lll.)  d 350,  362 

Bond  V.  Liverpool  etc.  Ins.  Co.  (III.)  d 28 

Bon  ham  v.  Mills 598 

Bonnettv.  Newmyer  (la.)  ef 54 

Book  V.  Book  (Pa.)  d , 451 

Boston  A  A.  R'y  Co.  v,  Richardson  (Mass.)  d 845 

Boswell's  App.(pR.) 192 

Bowers  V.  Dick  (Pa.)  d ; 212 

Rower8ox*s  App(Pa.)n. 34 

Boyer  w.  Bullard  (Pa.)  d 273,  301 

Bradfortiv.  Bradford  (Ky.)d .-. 304 

Bradford  V.  Frederick  (Pa.)  d 212,  247 

Bramble  v.  Ward 681 

Branahan  v.  Cin.  Hotel  Co 372 

Branch  w.  Haas  (U.  S.  C.  C  D.  of  Ala.)d ; 109 

Brand  v.  Henderson  (III.)  d .27,  54 

Branson  v.  Thompson  (Ky.)  d 792 

Briffltv.  State 'Wis.)  d 547 

Brinkerhoff  V.  Morris  Can.  A  Bank  Co.  (U.  8.  C.  C.  D.  of  N.  J.)  d. 592 

Brosnalian  in  re  (U.  S.  C.  C.  W.  D.  of  Mo.)  d 547 

Brown  v.  Burbank  CCal.)  d 452,  746 

Bruner  v.  BrigRS 506 

Brunswick  v.  Union  Dep.  etc.  Co.  (Minn.)  d 848 

Bryant's  App.( Pa.)  d 790,  791 

Buckingham  w.  Orr(Col.)d 401 

Bullock  t;.  Kilgour 775 

Burkhardtv.  Trav.  Ins.  Co.  (Pa.)d 403 

Burger  V.  Dankel  (Pa.)d 273 

Bushnellv.  Robeson  (la.)  d 918 

Butler  t;.~AUHtin(Cal.)d  ., 247 

Cahalan  V.  Monroe(Ala.)  d 27 

Caldwell  v.  Carthage  « 910 

Callahan  v.  Des  Moines (Ia.)d 819 

Calven  v.  BruIn ^ 923 

Canney  V.  Railway  Co.  (Cal.)  d  546 


Ohio  Law  Joubnal. 


GBniy  ».  Lattemar  (Minn.)  cf 917 

Ckpener  V  Bowen  (Minn.)d. 948 

Carey  V.  Ganniaon  (Ia.)n 923 

Ckrran  v.  Little  « 885 

Owwiday©.  First  Nat  B'k( Minn.)  rf 209 

Catlin  ».  Haddock  (('i>nn.)  d 84 

Central  R'y  Co.  r.  Olenn  (Nev.) d 891 

Central  R'y  Co.  v.  Hamilton  (Ga.)  d. 946 

Cbamben  v.  North.  Bank  Ky,(Ky.)€r 245 

Chapin  V.  Cbapin  (Mass.)  d. 702 

Cheney  v.  Cooper  (Neb.)  rf. 708,  748 

Chic,  M.  A  St.  P.  R'y  Co.  v.  K.  L.  P.  Co.  (Ul.)  </ 496 

Chic,  R.  I.  A  P.  R'y  Co.  w.  Clark  (111.)  d , 947 

CItiootCo.  V.  Davis(Ark.)d^ 891 

CIn.  A  E.R'y  Co.  v,  Fisher ^. ;  385 

Cin.  S.  A  a  R'y  Co.  v.  Skillman 576 

CHn.  Con.  St.  R'y  Co.  v.  Nolthenias^ 740 

Citinns' Nat.  B'k  V.  Railway  Co.  (Oliio)  d 168 

Church's  App.  (Pic)d. 209 

Clark  V.  Ennis  (N.  J.)  d 747 

darkv.  Bartram* 645 

Cleveland  V.  Jewett 178 

Cleveland  V.  Shoeman .'. 282 

Cliffords.  Maaon(Col.)d 248 

Clinton  o.  Haddam  (Conn.) 890 

Co<-hran  v.  Almack..'. 528 

Cochrane  v,  Scliryber (N.  Y.)  d 188 

Coleav.  Yorks(Minn.)d 789 

Ci>nin8  r.  Collins 757 

Comminsloners  V.  Greene 711 

Commonwealth  v.  Bringhurst,  (Pa.)  d 138 

Continental  Life  Ins.  Co.  v.  Robinson  < 488 

Conway  17.  Halsey  (N.J.) 18,  160 

Cook  n.  Courtright 558 

Cooper  V.  Butler  (Pa.)  d. ■. 919 

Cooper  V.  Shaver  (Pa.)  d 21! 

Cottrellr.  Cramer  (Win,)  d 948 

Cowdr.y  v.  Caneadea(U.  8.  C.  C.  N.  D.  of  N.  Y.)  d 28 

Crapo  V.  Armstrong  (la.)  d 590 

Crapoo.  Cameron  (la.)  d 349,  852 

Creswellv.  Burt  (la.)  d ^ 651 

Cri^wwell's  App.  (Pa.)  d 165 

Crockett  v.  Railway  Co.  (U.  8.  C.  C.  D.  of  Minn. )n 34 

Croll  V.  Franklin  8 742 

Camming  v.  CummiHg(Xla8s.)  d 745 

Cummings  v.  Com.  (Ky.)  d 746 

Cunningham  v.  Nat.  Bank  of  Augusta  (Ga.)  d 748 

Cunningham  V.  Poiilway  Co.  (49  L.  T.  Rep.  N.  S.394)  d 917 

Curtis  v.  National  Bank 795 

Curtis  o.  Woodward  (Wis.)  d 789 


vi  Ohio  Law  Jouchal. 

Danl^  v.  Smith  (Gal.)  tf ,790 

Davtoo.  Henry  (Mo.)  4 248,  851 

Davis  V.  Morrill  ( Minn.)  il ,..  648 

Davia  v.  Huston  (Neb.)  d 680,  652 

Day  V.  Highland  St.  R'y  Oo.(Ma8B.)  c/. .....247,  810 

^Day  ».  Ramey  ».. ..• 910 

Dean  v.  Walker  (IIL)d 861 

Dedrioo.  Hopson  (Ia.)n.. 922 

Degering  t».  Flick  (Nel^)  d 848 

Den8niore.o.  Tomer  (Keb.)d 211 

Denver  8.  P.  A  P.  R'y  Co,  w.  Harp  (Col.)ef 278.  804,701.  704 

Detroit  Savings  Bank  v.  Zeigler  (Mioh.)  d 27 

Dlnan  r.  Gibbon  (Cal.)  d , 27 

Dinet  V.  Filbert  (111.)  d 109 

Dobbins  v.  Wilson  (111.)  cf 58,55,  112 

Doherty  v.  Stimuiel 674 

Dovey  V.  Lane  (Mich.)  d 650 

Dow  V.  Berry  (U.  S.  C.  G.  B.  D.  of  Wis)  d 569,  704 

Dowllng  V.  Lawrenc*e(Wls.)  d 801 

Drake  v.  Semonin  (Ky.)  d 808 

Driscoll  V.  Howard  (Cftl.)er ,. 496 

Dug«»y  V.  Hughes  (Tex.)  d 820 

Dunham  v.  Klrkpatrick  (Ph.)  d. Ill 

Dunning  V.  Heller  (Pa.)  d. 212 

Dwyerw.  Falrchlld,  a 447 

Dysartv.  Gleveland  Iron  Go.  «.<« 445 

^tland  «.  Fogo  ( Wis.)  cL 308 

Bdgerton  w.  Weaver  (Ill.)<e 140 

Eggers  V.  Hink  (<3al.)d 168 

Eisfelderv.  Klein  (Ky.)d  ,. 804 

Elisabeth  v.  Steamboat  Geneva  (U.  S.  G.  G.  W.  D.  of  Pa.) 247 

Ellis  V.  State  Ins.  Go.(Ia.)  cf. 660 

Engle  V.  Ghlpman  (Mlcli.)d. 702 

Epplch  V.  Gllflbrd  (Gol.)  d 209 

Equitable  Life  Ins.  Go.  V.  Gleason( la.)  d 818 

Fairfax's  App.  (Pa.)  d. 458 

Ftonton  V,  Mlddlebrook(Gonn.)<l „  708 

Fanners'  Ins.  Go.  v.  WilllamH,  • 7JJ7 

Farrellv.  Finch,  «. .' 645 

Ferguson  w.  Dent  (U.  8.  G.  G.  W^.  D.  of  Tenn.)  d 211 

Ferry's  App.  (Pa.*)  d H2 

Finney  V.  Railway  Go.  (Dak.)  rf. 8.50 

First  Nat.  Bank  v.  Greene  «.. 886 

Fltspatrick  V.  Gommonwealth  (Ky.)d 817 

Flash  V.  Gonn.(U.  8.  S.  G.)  d. i 846 

Ford  ».  Brooks  (La.)  d 748 

Ford  f».  SUte  (Ala.)  d 649 

F(»rsythe  v.  Mintler 418 

Foster  V.  Ohio  Gol.  R.  A  M.  Go.  (U.  8.  G.  G.  D.  of  Gol.)  d 166 

F^oxv.  Althorp 767 


Obio  Law  Joubnal.  vii 

WoxwoHhjK  White  (Ala.)  d 704 

iVederkkv.  Oonn.  Imii.  Oo.(l]D  d M 

Wn99. Hoai^ton  (GoL>.....; ^ 125 

Amalon  v.  lUllway  Go.  (la.)  d. — « 460 

CkaT«iloii  H.  A  &  A.  R'y  Go.  v.  Smith  (Tbz.)  dL........ 248 

dammadgn  v.  SilUman  (Tex.)  dL 068 

Gano  V.  RaUway  Go.  (Wis.)  d 488 

Qmrd  «.  Nefll. ^ , 927 

Gardner «•  Bank 828 

<}erdiner«.  People  (HI.)  dL , 118 

Garrett's  App.  (Pa.)  d.*.... •••••.••••..• •••...•.. ....••....  278 

Gerrey  «.  People  (0>].)  d « 110 

Gethright  v.  MoNeU  (Ky.)  d 246 

Gedgev.  Sboenbeiger  (Ky.)  d 247 

Gent  V.  Man.  A  Her.  Mot.  Ina.  Go.  (HL)  d 948 

Gerlaoh  «.  Redinger 778 

German  Tbeo.  Sdboolv.  Bnlmqae  (la.)  d 600 

Gibbons  ».  Freel  (N.  Y.)  d 84 

Oiflbrdv.  Lsndrine  (N.  J.)  d 847 

Gttbert  v.  Moss  (Ps.)  d 702 

Gilbert  V.  Railway  Go.  (MIoh.)  d. ^ 861 

Gnbralth  «.  GnUlTan  (Mo.)  d 646,  846 

Gilman  «.McArdle(N.  T.)d. J274,  804 

GUman  ».  Railway  Go.(Ia.)d -  810 

GIrsrdin  V.  Lsmpe  (Wis.)d 640 

Glaiv-Pendexy  Gon.  Mln.  Go.  v.  M^er  Silver  Min.  Go.  (Gol.)  d -  046 

Goepper  V.  Kinslnger 470 

G<iode  V.  Patterson  « 912 

Gooasn  ».  Phillips  (Mioh,)dL 212 

Gordon  v.  Giadwell  (?*.)« 764 

Gordon  ».  Gordon  (N.  0.)d 648 

Grand  Lodge  A.  O.U.  W.  e.  8tepp(Pa)  d. 917 

Granger  V.  Adama  (Ind.)d.. 167 

Grant  v.Jonea 690 

Green  v.  RaOway  Go.  (Minn.)  d -  847 

Oreenwald  «.  Appall  (U.S.  G.G.  D.of  Gol.) 106 

Greenwood  V.  Sheldon  (Minn.)  d 84f 

Gregory  V.  Small 410 

Graah  V.  Tamany  (Pa.)  d 850 

Grerev^  Dunham  (la.)  d 211 

Grimaon  ▼.  RnaaeU  (Keb.)  d. 820 

Grofl  ▼.  SpeUmeyer  (HI.)  d 276 

Golf  etc  R*y  Go.  v.  Levy  (Ttox.)  d 88 

Gnstalbon  v.  Wlnd(Ia.)d 818 

Halahv.  Payaon  (Ill.)d 209,  646 

Halle.Forman(Ky.)d 246 

Hampton  e.  Phlppa  (17.  S.  S.  G.)  d 278 

Haneye.Gom.  (Ky.)d 918 

Hannon  e.  Agnew  (K.  Y.)  n ...- 822 


▼iii  Ohio  Law  Journal. 


Hivdin  «.  Baptlal  Cbaroh  (BOoh.) 2i 

Harmony  Nat'L  Bank  App.  (Pa.)  d ^ ^  801 

Harris  v.  Wilson 715 

Harrington  v.  Watson  (Ore.)  d 89D 

Hartley's  App.  (Pa.)  d 166 

Hartman  v,  Fishbeok  (W.  8.  C.  C.  E.  D.  of  Wi8.)d 402 

Haskett  v.  Railway  Co.  (la.)  d. 862 

Hastings  A  a.  L  R'y.  Co.  V.  Ingalls(Neb.) 7Q2 

Hatcher  «.  Hall(Va.)  d 402 

Hatten  v.  Railway  ()o 407 

HaTerlylnTc.  Min.  Co.«.  Howcutt  (Col.)  d. 801 

Hawkins  v.  People  (111.)  d 50 

Hawthorne  ia  re  (L.  T.  Rep.  701)  d 545 

Hedderly  v.  Downs  (Minn.)  d,,^ 040 

Heine  v.  Railway  Co.  (Wis.)  d 819 

Henkle  V.  Manafaoturing  Co 779 

Hershiser  v.  Florence 722 

Hessing  v.  Scott  (HI.)  d 790 

Hibbard  v.  Harlow  (lU.)  cf 107 

HIU  V.  Pa.  Mut.  F.  Ins.  Co.  (a.)  d 100 

Hill  V.  8Ute(Wis.)d 240 

Hitesmam  o.  Donnell.. 008 

Hoff  V.  Koerper  (Pa.)  d. 494 

Hoffman  v.  King  (Wis.)  d 449 

Hogan  V.  Railway  Co.  (Wis.)  d 847 

Hoganonv.  Railway  Co.  (Minn.)  d 745 

Hoist  V.  Roef. 1 421 

Home  Ins.  Co.  v.  Holway  (la.)  d 54 

Hood  ».  Powell  (Ala.)  d 404 

Home  V.  Railway  Co.  (U.  8.  C.  C.  D.  of  N.  H.)  d 708 

Hostetter  v.  Fries  (U.  8.  C.  C.  8.  D.  of  N.  Y.)  d 50 

Hotohkiss  V.  Home  Ins.  Co.  (Wis.)d 450 

Hoanshell  v.  Clay  F.  A-^.  Ins.  Co.  (Ky.)  d 051 

Householder  t^.  Oranby 807 

Hoasten  AT.  C.  R*y.  Co.  v. Simpson  (Tex.)cf 704 

Hoastan  AT.  C.  R'y.  Co.  v.  Wilson  (Tex.)  d 592 

Hndson  v,  Woloott* 882 

^agbes  V.  Perciral  (49,  L.  T.  Rep.  N.  8. 189)  d 819 

Hagbes  V.  Railway  Co 008 

Hagbes  v.  West.  Coal  Co  (Pa.)  d 790,  802 

Haisenga  v.  Cutler  A  S.  Lumber  Co.  (Mich.)  n..... 582 

Hnlettv.  Fairbanks 502 

HuUborst  V.  Tioharn'er  (Neb.)  d 708 

Hyde  v.  Rogers  (Wis.)  d 462, 050, 802 

Insarance  Co.  v.  Robinson 878 

Insurance  Co.  v.  Tullidge , 90 

Insurance  Co.  V.  Williams 800 

Irvine  v,  Armstrong  (Minn.)  d ^ 792 

Isaacs  V,  Zugsmith  (Pa.)  d 105 

Israel  v.  Arthur  (CoL)  d. 948 


Qmo  Law  Journal.  ix 

Jaeger»  Est  of  (Piu)  d 110 

Jarriao.  Haonan  • , 491 

Jewel]  V.  Neidy  (la.)  d .-. 100 

Johnaon  i*.  Brown  (Uol.)  d» , Ill 

Jobnaon  v.  Com.  (Ky.)  d « 701 

Johnaon  «•  Hnllnga  (Pa.)d 808 

Johnaon  v.  Hunt  (Ky.)  cf 746,  018 

Johnaon  v.  Superior  Court  (Oal.)  n 88 

Jonea'  App.  (Pa.)  d 189 

Joneav.  Fuller  (N.  C.)  d 647 

Jonea  V.  Monriaon  (Minn.)  d 889 

Jonea  V.  People(Ool.)  d 187 

Jordan  «.  DaTla(Ill.)  d 406 

Joalin  «.  Grand  Bapidaloe  Co.  (Mich.)  d 189 

Joalin  V.  BfiUer  (Neb.)  n 148 

Jodge  o.  Barrowa  (Wia.)  d 819 

Jnatv.  GieTe  (lU.)  d 496 

Kaoiaerv.  Railway  Co.  (U.  S.  C.  C.  S.  D.  of  Ia.)d 691 

Kanev.  Diamond  (Oal.)  d 188 

KeUy  V.  Bogardna(Mich.)d. « '. 650 

Kennedy  v.  Ooodman  (Neb.)  d 810 

Kennedy  o.  Pittobnrgh,  (Pa.)  d  .^ 047 

Ker  A;fKiirie(IlL)d 278 

KightUnger'a  App.(Pa.) d 276 

King  V.  Barber  (la.)  d 498 

Kinkaid  v.  8ohuU»(Pa.)d. ^ - 168 

Kittanning  Ina.  Co.  v.  SooU  (Pa.)  d 651 

Kline  o.  Kline  (Mioh.)d , 402 

KUngv.  Ballenline 796 

Knapp  V.  Thomaa 850 

Knighta  O.  R.  «.  Aineeworth  ( Ala.)  d 502 

Koona  o.  W.  U.  Tel.  Co.  (Pa.)  n 88 

Krammen  v.  Mer.  MUl  Co.  (Wia.)  d 440 

Kreigh  o.  Sherman  (Dl.)  d 187 

Kring  V.  Miaaonri  (XJ.  S.  a  C.)it 505 

Knunm  v.  Inauranoe  Co..^ 630 

lAndia'  App.  (Pa.)d 046 

lAne  o.  State » 201 

Lane  v.  Sun  Mat.  Ina.  Co.  (La.)  d. 010 

Larkina.v.  Bullard  (N.  C.)  d 847 

Larwell  v.  Hanover  Say.  FandSoc. « 897 

Lathrop  v.  Pollard  (Col.)  d 892 

Law  V.  Brinker  (Col.)  d 401 

Lawrence  Co.  v.Bailway  Co.  (Va.)  d 449 

Leaheyv.  Danlap(CoL)d 278 

Leaver  v.  Gauaa  (la.)  d 84«5 

Lee  V.  Comm'ra  ( Wy.)  d. 212 

Leggett  V,  McClelland  • 883 . 

Leo  V.  Railway  Co.  (Minn.)  d ^.^ 55 

Leonard  v.  Ledeier* 787 


Ohio  Law  Jo.ubn4J«. 


Idfe  Aas'n  of  Am.  v.  Ooode  (Tex.)  d. 401,  94S 

life  Ins.  Co.  V.  Oarpenter , 685 

Undauer  v.  Hay  (la.)  d 600,  061 

JAitle  V,  State  (Ind.)  d. 401 

Loan  V.  Etzel  (Ia.)d *. 847 

Locbman  v.  Brabst  (Pa.)tf ..84, 404,  701 

Lookhart  v.  FeBseniob  (Wis.)  d 820 

Loffas  V.  BCaw  (L.  R.  8  App.  Gas.  465)  d ^ 548 

logan  V.  Railway  Oo.  {fll.)  d }40 

Logoe'8  App.  (Pa.)  d :. 810 

Long  V.  Ijong(Ill.)  d 66 

Long  V.  Seavers  (Pa.)  d .% 408 

Loogwortb  V.  Connelly  (Neb.)  d 486 

Loomis  V.  CarringtoD  (U.S.  C.  C.  E.  D.  of  Micb.)d 662 

Loren  v.  HiUbouse '. 764 

Lougb  V.  Macblin« 40O 

Loaisville  R'y  Co.  v.  Kelly  (Ind.)  d 070 

Looisville,  N.,  A.  AC.  R'y  Co  v.  Smith  (Ind.) d •. 486 

Louise  Co.  Nat.  B*k  v.  Freer  (Pa.)  d. 840 

Louis  Cook  Man.  Co.  v.  Randall  (la.)  d 818 

Lovell  V.  Wentworth 006 

McAllister  v.  Lancaster  Co.  B'k  (Neb.)  d 047 

McClary  v.  Menke(Ill.)d 404,  646 

McClurev.  Com.  (Ky.)d 018 

McCnlloch  v.  Copeland  a 48^ 

McDowell  V.  Sapp ^ 810 

McFarland  v.  Williams  (111.)  d 66,  56 

McGee  v.  Dillon  (Pa.)n , 166, 7ar 

McLean's  App.  (Pa.)d 404,  01» 

McMahill  V.  MoMahill  (111.)  d. 211 

McNlchol  V.  Pbelts  (U.  S.  C.  C.  B.  D.  of  Mich.)  d. 450 

Mackenzie  v.  Northfield  (Minn.)  d 247 

Madigan  v.  Mead  (Minn.)  d. 602 

Madlam'sApp.  (Pa.)d 27 

Magee,  Est.  of(Cal.)d 890 

Mansfield  v.  Stevens  ( Mi nn.^d 702 

Man.  Life  Ins.  Co.  t;.  Bronghton  (U,  S.  S.  C.)d. 701,  702 

Maple  V.  Railway  Co ^ 621 

Mark  V.  Railway  Co  (Minn.)d 188 

Marks,  Ex  parte  (Cal.)  d 248 

Marrionnraux  v.  Brugier(I^.)  d 84,  496 

Marshall,  Est.  of  (Pa.)d 110 

Martin  v.  Bovey  (Minn.)  d 892 

Marvin  v,  W.  U.  Tel,  Co.  (N.  Y.)  d 168 

Mass.  Mut.  Ben.  Ass'n  v.  Bick  (Ind.)  d 54 

Mattocksv.  Brown  (Pa.)d 701 

Merchants*  Bank  v.  8houre(Pa.)d 166 

Mer.  Nat.  Bank  r.  Coates(Mo.)d 846 

Meirkey'B  App.  (Pa.)  d ; *!>l 

Memurer  v.  Carey  (Minn.)  d 546 


Ohio  Law  Journal.  xi 

ICorlaslo  v.Oleeson  (Md«). » SH 

lierrimui  o.  McManDa(Pa.)  d 110 

lieirymAn  o.  Ealer(Md.)d 187 

lieth.  Bpla.  Church  o.  DftTSdaon  s 642 

lieiBker  v.  Bonebimke  (D.  8.  a  C.)  d 517 

liiddletowno.  McMortrie(Di8t.ofOol.)  iL. 404 

Miles  V.  Reiniger On 

MiUer  tr.  Willis  (Neb.)  d. 661 

liilUgan  o.  L.  AO.  Mf 'g  Oo.(U.  a  C.  C.  S.  D.  of  N.  Y.)  d. Ill 

MiilTe7v.Kiiig~ 650 

Minn.  Mill  Go.  o.  Wheeler  (Minn.)  d 701 

Mitchell  V.  Hsrcoart(lfc.)d 845,  847 

Mix  V.  Sister  (PS.)  d. 246 

MoDtclsirv.  Dsns(n.S.S.C.)d. 547 

Moore  V.  Chittenden ^ 820 

Morgsn  V.  Boyer 860 

Morgsn  v.  Rsilwsy  Co.  (Col.)  d 248 

Morrell  v.  Ferrier  (Col.)  d '. 702 

Morris  v.  Willisms 661 

Morrison  v.  Wis.  Odd  F.  Mnt.  L.  Ins.  Co.  (Wis.)  d 047 

Morse  V.  Rsilwsy  Co.  (Minn.)d 404 

Mosgrore  v.  Golden  (Wls,)if 58 

Mowrey  v.  Msst  (Neb.)  d, 661 

Mnndsy  v.  Com.  (Ky.)  d 640 

Mnnster  v.  Lsmb  (49  L.  T.  Rep.  N.  8.  253)  d 792 

Murphy  V.  Msrtin  (Wis.)^. 851 

Mosser  v.  Miller  (N.  Y.y 101 

Myersv.  Swsn  (Wis.)<f ^...  408 

Nsnoe  v.  Howsrd(Ool.)  d 274 

Needhsm  v.  Prstt 280 

Negley  V.  FSrrow(Md.)« 170 

Newell  V.  How  (Minn.)d... 748 

New  Orlesns  Cotton  Ex.  v.  Bosrd  of  Ass'rs.  (Ls.)tf 9» 

Now  Orlesns  a  L.  R'y.  Co.  v.  Delsmore  (Ls.)  d 27 

New  York,  L.  R  A  W.  R'y.  Co.  v,  McHenry  (U.  8.  C.  C.  a  D.  of  N. 

Y.)d 84,100 

Nix  r.  OOdwell  (Ky.)  d 501 

Nnlton's  App.  (Ps.)  d 840 

Nntt  V.  MilU  Co.  (Is.)  d 840 

Oskes  ».  WlUisms(nis.)d 112 

O'COnner  v.  Smith 578 

Odell  ».  Wilson  (CSl.) 201 

O'Hsrrs  V.  Wells  (Neb.) «/ 246 

Okerson  v,  Crittenden  (Is.)n 704 

Olmstesd  r.  New  Englsnd  M.  S.  Co.  (Neb.)n 148 

Olson  V.  Croesmsn  (Minn.)  d 746 

Osbnrn  r.  Low 890 

Osgood  v.  Artt  (M.  S.  C.  C.  N.  D.  of  111.)  d 211 

Ottsws  V.  Carey  (N.  S.  8.  C.)  d. 276 

PsddoD  V,  People's  Ins.  Co.  (111.)  d 54 


xii  Ohio  Law  Journal. 


Palmer  v.  Douglas  (la.)  d S6 

Parka  v.  Wilcox  (<3ol.)  d 276 

Pattonv.Patton 7» 

Pearoe  V.  Langatt  (Pa.)  d : 648 

Pearson  v.  Piercer 847 

Peok  V.  City  Nat'l  Bank  (Mich.)  d 703 

Peckenbaugh  V.  Cook(Ia.)cf 862 

Penbard  v.  Philadelphia  (Pa.)  d 276 

Pennsylvania  Co.  v.  Morel  8 646 

Penn.  F.  Ins.  Co.  v.  Dougherty  (Pa.)  d 210 

Penn.  Mnt.  Life  Ins.  Co.  v.  Carpenter  « 488 

Penn.  Ry.  Co.  V.  Wachter(Md.)cf 891 

Penn.  Transfer  Co. 's  App.  (Pa  )  d 792 

People  V,  Blending  (Cal.)  n 87 

People  V.  Burt  (Mich.) 80 

People  V,  CuUlns  (Cal.)  d 649 

People  V.  Pong  Ah  Sing  (Cal.)  d. 689,  649 

People  V.  Lee  Hung  (Cal.)d 888 

People  V.  McKinney  (Mich.)  d 647 

People v.Marknam  (Cal.)  d , 701 

People  V.  Reynolds  (Ca^.)d ^ 246 

People  V.  Robinson  (Cal.)  d , 918 

People  V.Stewart  (Cal.)  d , 246 

People  o.  Thomas  (Cal.)  d ,.  246 

People  V.  Weithoff  (Mich.) 69 

People  V.  Wong  Ah  Teak  (Cal.)'d 246 

People's  Bk.  of  Wilkesbarre  v.  Legrand  (Pa.)  d .276,  808 

Perkins  ».  U.  8.  Elec.  L.  Co.  (U.  8,  C.  C.  S.  D.  of  N.  Y.)  d 401 

Perry  v.  Railway  Co.  (Kan.) 20 

Peterson  v.  Sweet  (111.)  d 861 

Philadelphia  V.  Ridge  Ave.  P.  Ry.  Co.  (Pa.)  d 451 

Phila.  A  R.  Ry.  Co.  v.  Com.  (Pa.)  d 704 

Phillips  V.  Negley  (Dist.of  Col.)d 28 

Phillips©.  Phillips  (Ky.)d 691 

Phillippsv.  8hipp(Ky.)d 920 

Piercer.  Tiersch 288 

Pierce  V.  Whiting  (Cal.)  d 496 

Pipher  v.  Fordyce  (Ind.)  d ^ 212 

Pitts.  C.  ASt.  L.  Ry.  Co.  v.  Allen 887 

Pitts.  AL.  E.  Ry.  Co.  v.  Cunninghams '842 

Pallock  V,  U.  S.  Mut.  Ace  Ass'n.  (Pa.)  d 167 

Porter  V.  Lazear(U.  S.  S.  C.)  d 746 

Potter  V.  Taggert  (Wis.)  d 802 

Potts  V.Pittsburgh  (Pa.)  d 919,  920 

Prather  I'.  Phelps  (Ky.)  d 274 

Preston  v.  Ca8ner(Ill.)  d 648 

Pullman  Pal.  Car  Co.  v.  Gardner  (Pa.)  d 789 

Quick  V.  Miller  (Pa.)  d 84,404 

Quini'V  I'.  Carpenter  (Mass.)  d. 64 

Quinii  r.  Kafrleton  (HI.)  d 7. 946 


Ohio  Law  Journal.  xiii 

^ i_ 

Qoinn  v.  Halbert  (Vt.)n ^ 4    60 

Bailroad  Go.  v,  Cannington 882 

Rftilxoad  Co.  v.  Simpaon  (Kan.)  d 817,917, 920 

Railroad  v.  Smith  (Ind.)  d 891 

Bawaon  v.  8]>aDgler(Ia.)d  919 

Raymond  V.  Row, « 911 

Reed  V.  Bd.of  Ed.s- .- 916 

Reed  v.  MIddleton  (Ia)d , 820 

Reinehait  v.  Johnson  (la.)  d 817 

Reake  V.  ReBke(Mich.)d 691 

Rex  V.  Gladstone,  London  (L.  T.)  d 498 

Bbeiner  v.  Union  D.  8.  &,  T.  Go.  (Minn.)  d. 460 

Richards  V.  Dower  (Gal.)  d 247 

Riekabos  «.  Gott  (Mich.) , 188 

Riley  v.  Rice.« , , 910 

RItten  V.  Railroad  Go.(U.  8.  G.  G.  8.  D.  of  N.  Y.)d ^ 110 

Road,  etc,  la  r«  (Pa.)  d~ 804 

Robertson  v.  Dnnn  (N.  C.)  d. Ill 

RockweU  V.  Tonng  (Md.)  d ..^ 848 

Roeenbaom  v,  Adams  (la.)  d % ;..  460 

Roeenkrans  D.  Railway  Go.  (U.  8.  G.  G.  D.  of  Ind.)  d 889 

Rosenthal  v.  Wehe  (Wis.)  d 789 

ROQSS  V.  Wright  (Neb.)  d .^  789 

Rowe  o.  Matthews  (U.  8.  G.  G.  E.  D.  of  Mich.)  d 692 

Rowley  v,  Jewell  (la.)  d 64 

Rossel  V,  Berkstresser  (Mo.)d...... 107 

Ryan  V.Miller ', ^ 682 

St.  Helena  Water  Go.  v.  Forbes  (Gol.)  d 462 

Sale  V.  First  Reg.  Bap.  Gh.(Ia.)  d „  692 

Sankey  v.  McElroy  (Pa.)  d 708 

Sanford  v.  Mat.  F.  Ins.  Go.  {Cal.)  d 189 

Sartor  v,  BaUinger  (Tex.)  d  .,„ 274 

Savings  B'k.  of  Deoorah  v,  Kennedy  (la.;  d 6 

Scarboroogh  v.  Pargond  (U.  8.  8.  C.)d 274 

Scates  V.  King  (Ill.)d 946,  946 

Schneider  v.  Bray  (Tex.)  d 402 

Schneiderv.  8Ute« 642 

Scranton  v.  Hyde  Park  Gas  Go.  (Pa.)d 404 

Seaman  v.  Slater  (U.  8.  C.  G.  8.  D.  of  N.  Y.)d 891 

Seifried  »,  Hays  (Ky.)  d 791 

Solders  o.  Lane^ 942 

Selchow  V.  Baker  (N.Y.)d -...- 168 

Sessions  V.  Trevitt 228 

Shaffher  V.  State  (Ind.)  d 402 

Shelby  V.  Boenau  « 447 

Sherry  v,  Gilmore  (WiA.)  d 648 

Shirley  v.  Shirley  (Ky.)  d 66 

Shoemaker  v.  Styles  (Pa.)  d 209,  246 

Shoalters  V.  Allen  (Mich.)d 661 

Shnltiv.  Insnranoe  Go 614 


xiv  Ohio  Law  Journal. 


Sibley  V.  Qnlnsigamond  Nath.  Bk.  (Mass.)  d 704 

Sill  9.  SwBokhanimef(Pa.)  d 808 

SilTennani;.  Larmon  (111.)  d 49# 

Singer  v.  Oiyen  (Ia.)d ,» 580 

Small  V.  Montgomery  U.  S.  C.  C.  D.of  Mo.)  d 548 

Smith  V.  Commonwealth  (Pa.)  d 790 

Smith  v.  Ck>ok(Oa.)  d 849 

Smith  V,  Hoover ^ 179 

Smith  V.  Joaelyn  s ^ 446 

Smith  V.  Shay  (la.)  d 818 

Smith  V.  Simmons  (Pa.)  d 211 

Smith  V.  Stevens  (Conn.)  d 802 

Snell  tnr«  (Minn.)  d 590 

Snyder  V.  Cincinnati  « 096 

Soperv.  Peck  (Mich.)  <f.' , 652 

Southern  Pac.  Ry.  Co.  v.  Sup.  Ct.  Los  Angelos  (Cal.)  d 452 

Spangler  v.  Dakes,  s 914 

Spare  v.  Home  Mat.  Ins.  Co.  (U.  S.  C.  C.  D.  of  Ore.)  d, 166,  210 

Sparrow  v.  Hosack 565 

Spaaldingv.  Winslow  (Me.)  d » 110 

Spittler  w.  Spittler  (Ill.)d. ^ 945,  946 

Springfield  F.  A  M.  Ins.  Co.  v.  McKinnon  (Tex.)  d 746 

Staight  V.  SUte 665 

Stange  v,  Dabaqae  (Ia.)d 820 

Stannard  V.  Case 810 

Stanton  V,  Caffee  (Wis.)  d -. 275 

Starr  ».  Hall  (N.  C.)  <t 849 

State  ez  rel.  »>.  Board  of  Pab.  Wdrks,  8 913 

State  ex  r61.  V.  Cappeller 464 

Stoteexrel.  V.  Henn.(Neb.)d v 890,  891 

State  ez  reL  v,  Moore 625 

State  ez  rel.  v.  Hocking  Co. « 689 

State  ez  rel.  v.  Railway  Co.  a 942 

Qtate  V.  Bioadhead  (Mo.)  d 546 

State  V.  Clark  a , 244 

State  V.  Davis  (N.  C.) 16 

State  V.  Emery  (Mo.)  d 209 

State  v.  Hill  (S.  C.)  d 846 

State  ».  Jordan  (La.)  d. ^ 246 

State  V.  LUlard  (Mo.)  d 166 

State  V.  Mott  (N.  J.)  d  ; 747 

State  V.' Peacock  s 548 

SUte  V.  Reed  (la.)  d 918 

State  V.  Schlatterbeck 175 

State  V.  Shoemaker  (la.)  d 848 

State  V.Thomas  (Mo.)  d 110 

State  v.  Vanderpool 184 

State  w.  Webb  (N.  C.)  d 890 

State  Ins.  Co.  v.  Granger  (la.)  d 820 

Stepl  enson  v.  Donahoe 226 


Ohio  Law  Joubnax.  ^v 

Stephenson  v.  lSAns{Kj^)d ^ 790 

Stophenaon  «.  Stephenson <Ia.)  d ..„ 892 

StereDSV.  McKnight«  ...^^. ^ 742 

Stitte  fL  McKee<N.  C)  d ^... ^.„ ^ 846 

Stodunaa  v.  Rivenide,  etc.,  0>.  (Gsi.)  d..^ — „ ^ 274 

Strong  V.  liord  (111.)  d  — ..-. ^,..    68 

Stargis  v.  HaUiday^Dlst.  of  GoL)  d ^ ^ ^ ^ 248 

SoUlvan  «.  Knykendahl  (Ky.)  d- «..  349 

Swan«.  Commonwealth  (Pa,)  d.^ «* , ^ 818 

SymoBds  «.  Hallett  (Bng.  Ct.  of  App.)  n ^ Iti 

Taylor  «•  Elden  « .^ «. ^ ♦... *v..,.,  642 

l^ylor  ▼.  Spartiawk  (Pa.)  d ^ ^..........» 646 

reatoniaFirelns.  Co.  V.  Mund(Pa.) « - 164 

The  Wagon  Oases  tMd.)  d — ^ ^ 660 

Thomas«.  Desmond (Cal.)n  ..^ .^ 6 

Thomas  V.  Glrand  (Col.)^. — « « 112 

Thomas tu  Wiltons._ * 697 

Thompson  v.  Hawks  (U.  8.  a  a  D.  of  Ind.)  d ..^ >.....  168 

Thompson  v.  Perrine  (U.  S.  S.  C.) ^ ^ 194 

Thompson  v.  Thompson  (Canada)  d .^^ ^...  187 

Thurston  v.  Union  Ins.  Co.  (U.  S,  a  C.  D.  of  N.  H.)  d 63 

Hoe  «..School  District  (U.  S.  C.  C.  D.  of  Neb.)  c/*..-.*,  166 

Tilden  v.  Barker  ^ • 686 

TImms  ©,  Baker  (Q.  B.  D.)  d ....-  408 

Tone  V.  Oolambos .„ 313 

Townsend  v.  Corning  a ^ ^ 491 

Trembly  v.  Trembly  «.. , 909 

TrosseU  v.  Scarlett  (U,  S.  C.  a  D.  of  Md.)  d 650 

Tollisf;.  State , 12 

Tamer  V.  Stewart  (Mo.)  d •, 848,  918 

Twelfth  SU  Marketeer.  Jackson  (Pa.)  d ^ 84,  89,  496,  917,  918 

Upington  t».  May« , * 399 

U.  S.  «.  Hanchett  (U,  S,  C.  a  of  Ul,)  d. 408 

U.  8.  V.  Stonley  <U.  a  8.  a) ^ , 424 

U.&  ».  Swsn  (U.  a  C.  C.  D.  of  N.  Y.)  d 275 

Van  Di^  V.  WeU8(Pa.)d 919 

Van  Etten  v.  Commonwealth  (Pa) 45 

Van  Steenwyck  T.  Washburn  (Wi8*)d 748 

Varney  v.  Vamey  (Wis.)  d > 28 

Veaaie  V.  McGugin , 870 

Wabash  R'y  Co,  v.  MoDaniels  (U.  8.  a  C)  d 27 

Wabash  R'y  Co.  v.  People  (111.)  d 28,    54 

Wai^endorf  o.  Lancaster  (la.)  d! 362 

Wakeman  v.  Hungerford  (U.  8.  a  C,  a  D.  of  N.  Y.)  d 112 

Walbridge  i;,  Pruden  (Pa.)  d. 302 

Walker  ©.State  (Ala.)  d 109 

Walsh  V.  Griffith  (la.)  d  ..; 450 

Walton  V.  Burton  (111.)  d 112 

Wamelink  V.  Cleveland H99 

Wardw.  Carey 'ViSf 


ivi  Oaio  Law  Journal. 

MTard  v.  McCae  (Pa.)  d - « T92,  817 

Ward  V.  Tbrostin  #..« « 94S 

Warder  V.  Bowen  (Minn.)  d - — — 943 

Wardla  V. lUilway  Ck>.(LaOd— - - 920 

Warn  t7.  Brown  ^Pa,)  d ^ 140 

Warner's  App.  (Pa.)  rf. ^...;  817 

Waterbury  v.  Railway  Co.  (U.  8.  C.  0.  N.  D.  of  N.  Y.)  d 496 

Waterville,  etc.,  Wag.  R.  Co.  v.  Supervi8or»  (Cal.yd...^ ^ 27& 

Watring  v.  Shoemaker  (Pa.)  d 461 

Watfion  V,  Batch  (Kan.)  d v 274 

Wataon,  tn  re(U.  8.  D.  C.  VI.)  c/. .,..« Ifl7 

WatMi;.  Rice(Ala.)  *: ; — — 209,  247 

Webb  Vr  Beavan  (49  L.  T.  Rep.  N.  S.  201)  d ., - 792 

Wehrlev.  Wehrle « ^ 418 

WehrU  v.  Rehwpldt  (IlL)  d 68 

Weleert  v.  Muehl  (Ky.)  d ^ 860,  919 

Weldy'8  App.(Pa.)  d 210,  246 

Wells  V.  AdaniR  (Col.)  d 946 

WeUs  t\  liittlefleld  (Tex.)  d 168 

Wells  V,  Oregon,  etc.,  Co.  (U.  8.  C.  C  D.  of  Ore.)  A 746 

Welch  V.  Canfleld  (Md.)  d , -  748 

Werdentr.  Graham  (lH.)  d « 27 

Wetmore  r.  Melllnger  (la.)  r/. ^ 890 

Wheeler  V.  Wason  Mfg.  Co.  (Mass.)  cf -. ., 747 

Whitney  v.  First  National  Bank  (Vt.)  d ^^ ., 449 

WUbert's  App.  (Pa.)  d ., ^ 920* 

Wilcox  V,  Chicago  (ni.)d « 692 

Williams  v.  Finley« « « 887 

Willis  V.  Moere  (Tex.>  d..: 139 

Wilson  V.  Hicks  « 886 

Wibon  v.  Pelton ^^ « 888 

Winchester  v.  Stevens  Point  (Wis.)  d ., 920 

Winebreuner  v.  McHenry  (Md.)  it ^,    28 

Winnetka  v.  Prouty  (111.)  d ^^ « 64 

Wintonv.  Freeman  (Pa.)  d 88,  166 

Withers  V.  Ewing  « , « .^ 446 

Witt  w.  HenBe(Wls.)  d « 9($ 

Woodmansee  v.  Woodmansee  » 64b 

Wooley  V.  Staley 4lSk 

Wright ».  Wright  (Mich.)  d 646 

Tanderv.  Commonwealth  (Pa.)d «.7:...  189 

Yeoman  v.  Lasley 282 

Yokem  v.  Lovell  (111.)  d. ^.28,  49fr 

Yost  V.  Geisler  ( Va.)  d 461 

Zell's  App.  (Pa.)  d , .,..« 24» 


THE 

OHIO   LAW   JOURNAL. 


Voi.   IV.  OoLUMBUSy  O.,  Auomrr  18,  1888.  No.  1. 


CURRENT  TOPICS. 


TOLVKB  TOVB. 

With  this  number  Thb  Ohio  Law  Journa^i  enters  upon 
its  fourth  year  and  fourth  volume.  The  occasion  seems  to 
justify  a  few  words  of  acknowledgment  to  our  many  friends, 
for  their  unceasing  favors  and  patronage ;  and  as  well  ot  self 
gratulation,  that  the  Law  Journal  has  become  a  welcome 
visitor  and  a  useful  adjunct  to  the  practice  of  the  law  in  the 
offices  of  nearly  all  the  lawyers  of  prominence  and  ability 
within  the  state,  and  of  many  in  other  statest  Through 
three  years  of  constant  effort  it  has  been  our  aim  to  make 
The  Ohio  Law  Journal  second  to  none  in  the  world.  Its 
superiority  over  its  only  competitor  in  Ohio,  has  been  lUn- 
questioned  from  the  first  number,  and  is  well  attested  by  our 
large  and  constantly  growing  list  o/ subscribers;  and  in  point 
of  excellence,  for  the  Ohio  lawyer  especially,  we  feel  sure  it 
stands  without  a  rival. 

We,  however,  are  ambitious.  We  desire  to  still  improve ;  to 
make  the  Journal  more  acceptable  to  the  large  class  of  intel- 
ligent and  learned  legal  gentlemen  to  whobi  we  send  it  each 
week.  We,  therefore,  acting  upon  the  suggestions  of  those  of 
our  patrgns  whose  judgment  we  delight  to  honor,  with  this 
number,  change  the  form  of  our  paper,  reducing  the  size  and 
increasing  the  number  of  our  pages.  This  becomes  necessary^ 
mainly  because  the  existence  of  two  courts  rendering  decis- 
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ions  and  writing  opinions,  demands  double  space  for  their  re- 
ports; and  collaterally  for  the  reason  that  the  bound  volumes, 
in  the  forifi  as  it  has  been,  is  too  large  and  unwieldy  to  suit  the 
taste  of  a  majority  of  readers.  We  adopt  the  wide  measure, 
and  will  use,  in  printing  the  decisions  of  Ohio  courts,  the  same 
type  used  in  the  Ohio  State  Reports.  This  will  make  the 
Law  Journal  coiTespond  w'ith  the  reports,  not  only  in  mat- 
ter, but  in  appearance,  and  will  make  it  more  nearly  resemble 
the  advance  sheets  of  the  reports,  while  it  will  report  cases 
many  months  in  advance  of  even  those. 

The  uninterrupted  prosperity  of  the  Law  Journal,  and 
the  certainty  of  its  continued  profitable  career,  has  had  a 
single  unpleasant  effect.  The  ambition  of  one  or  two  small 
stockholders  in  the  publishing  company,  outrunning  their 
discretion,  induced  them  to  attempt  to  capture  the  entire  busi- 
ness. The  intelligence  of  the  attempt,  "if  shape  it  can  be 
called,  that  shape  has  none,"  may  be  guessed,  and  the  failure  not 
wondered  at,  when  it  is  known  that  these  two  ambitious  per- 
sons, representing  one-tenth  of  the  capital,  rushed  into  the 
courts,  and,  without  alleging  a  single  statutory  reason,  or  €vm 
making  the  corporation  a  pariy^  demanded  the  appointment  of  a 
receiver.  The  inevitable  result,  of  course,  followed.  The 
court  ignored  the  impotent  proceeding. 

We  only  mention  this  to  emphasize  our  determination,  as 
above  fore-shadowed,  to  make  the  Law  Journal  for  the  coming 
years,  better  and  better,  and  to  restore  confidence  incur  ability 
to  do  so,  where  the  matters  here  mentioned  have  inspired 
doubt  or  uncertainty. 

Please  note  the  fact  that,  with  thS  increased  number  of 
pages,  thirty-two  instead  of  sixteen,  there  will  be  .two  volumes 
each  year  instead  of  one,  as  formerly.  The  only  difference  in 
price  will  be,  that  a  single  volume  will  cost  three  dollars. 
The  year's  subscription  is  unchanged. 


THE  TWnrS  FXOBLIK. 

A  Kentucky  gentleman,  on  his  death-bed,  made  a  will,  in 

which  he  bequeathed  to  his  wife,  who  was  enceinie^  in  case  she 

should  be  delivered  of  a  daughter,  one  half  of  his  estate,  the 

other  half  to  be  given  to  such  daughter;  but  in  case  the  ex* 
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peeted  heir  was  a  flon,  one-third  was  to  go  to  the  wife  and 
two-ihirdfl  to  such  son.  Shortly  after  the  testator's  death  the 
wife  gave  birth  to  twins — a  boy  and  a  girl.  The  question 
now  puzzling  the  lawyers  is :  How  shall  the  estate  be  divided? 
Th^  wife  claims  one- half  the  estate  becauseshe  hadadaughter; 
the  daughter's  guardian  claims  one-half  the  estate  under  the 
will,  and  the  guardian  of  the  son  vows  he  will  not  accept  less 
than  two-thirds  of  the  estate.  The  matter  is  now  pending  in 
the  Hickman  Circuit  Court.  While  the  judge  is  trying  to 
solve  this  question  the  lay  members  of  the  profession  are  try- 
ing their  "  prentice  ban'. "  One  attorney  in  New  York  City 
thinks  it  a  case  of  *'  lapse ; "  that  the  "  testator "  died  in- 
testate, and  that  the  law  must  make  his  will.  Another, 
writing  from  Frankfort,  Ky.,  says:  ''My  solution  of  the 
question  is,  to  construe  the  Will  as  devising  to  the  mother  five- 
twelfths  of  the  estate,  to  the  daughter  three-twelfths  and  to 
the  son  lour-twelfths;  that  is,  ond  moiety  to  the  niother  and 
daughter  in  the  proportion  of  one-half  to  each ;  and  the  other 
moiety  to  the  mother  and  son  in  th^  proportion  of  one-third 
to  the  mother  and  two-thirds  to  the  son."  And  a  Hoboken 
attorney  comes  to  the  same  conclusion.  He  says  that  he 
"  simply  bequeathed  his  estate  twice.  Jf  he  left  a  daughter 
he  gave  half  to  the  widow  and  half  to  the  daughter.  If  he 
left  a  son  he  gave  one-third  to  the  widow  and  two-thirdi&  to 
the  son.  So  each  legacy  abated  fifty  per  cent.  The  widow 
took  five-twelfths,  the  daughter  one-fourth  and  the  son  one- 
third."  The  harvest  has  come  and  gone,  but  the  ''heated 
ter^n  "  is  not  nearly  exhausted  yet,  and  there  will  be  abundant 
opportunity  for  the  athletic  members  of  ihe  profession  to 
wrestle  this  "  customer "  ere  the  season  arrives  for  settling 
down  to  hard  work. 


PBB80VAL. 

In  view  of  the  fact  that  within  the  past  month  there  has 
been  "  much  ado  about  nothing,"  the  latter  taking  the  shape  of 
certain  litigation  in  which  the  editor-in-chief  of  this  paper 
has  been  grossly  misrepresented,  it  is  considered  but  just  to 
himself  and  the  readers  of  the  Law  Journal  to  sagr  a  few 
words  to  place  the  record  in  accord  with  the  facts. 


Ohio  Law  Journal. 


One  of  his  clients  for  the  past  three  years,  was  guardian  of 
her  own  children,  whose  estate,  entirely  personal,  was  in 
Kentucky.  After  protracted  litigation  this,  amounting  to 
$15,000,  was  recovered  and  transferred  to  Ohio  and  placed  in 
the  hands  of  the  guardian ;  who,  in  turn,  placed  it  with  her 
attorney,  Mr.  Bowman,  to  remain  subject  to  her  order.  Being 
reckless  and  extravagant,  the  guardian  within  a  year  drew  by 
order  and  check  the  entire  fund  and  converted  it  to  her  own 
use.  She  then  fell  into  the  hands  of  an  attorney  named 
Holmes  who  persuaded  her  that  she  could  recover  the  money 
again  from  Mr.  Bowman,  because  he  knoudng  that  U  woe  a  trust 
fund  ehxndi  rwt  have  allowed  her  to  draw  and  equamder  ill 

Under  this  persuasion,  suit  was  really  entered  against  Mr. 
B.  for  the  entire  amount^  "  conversion  to  his  own  use "  being 
alleged,  as  a  smart  fiction  of  law. 

The  absolute  idiocy  of  this  claim,  as  a  legal  proposition,  is 
only  matched  by  the  baleful  malice  of  the  action. 

Mr.  Bowman  promptly  produced  his  receipts  for  the  pay- 
ment of  every  dollar  of  the  money  deposited  with  him,  and 
as  promptly  brought  suit  against  Holmes  for  false,  wilful  and 
malicious  defamation  of  character,  laying  damages  at  one 
hundred  thousand  dollars. 

The  additional  fact  that  Holmes  in  the  same  action  against 
Mr.  Bowman  asked  for  the  appointment  of  a  receiver  for  the 
Ohio  Law  Publishing  Company  without  making  the  latter  a 
party,  reveals  the  deep  knowledge  of  law  which  produced  the 
sage  advice  given  to  his  client,  the  guardian  above  named. 

This  will  fully  explain  the  whole  transaction. 


WILIS. 
Michigan  has  taken  the  initiative  towards  the  suppression 
of  litigations  over  wills  by  making  provisions  for  having  all 
wills  admitted  to  probate  before  the  testator's  death,  if  he  so 
desires.  All  persons  interested  as  heirs  or  otherwise  must 
then  question  his  capacity  to  make  a  will,  or  forever  after  hold 
their  peace,  for  no  will  admitted  to  probate  during  the  life  of 
the  testator  can  afterwards  be  contested  on  the  ground  of 
incapacity  to  make  a  will. 


^N  Ohio  Law  Journal. 


NOTES  OF  CASES. 


HOMBSTXADS. 

It  IB  a  familiar  principal  of  law  that  right  to  a  homestead 
IS  loet  by  abandonment  or  removal  from  the  stjate,  yet  such 
right  is  not  lost  when  the  head  of  the  family  removes  to  an- 
G^her  state  for  the  purpose  of  establishing  a  new  homestead, 
and  his  family  remain  in  the  old  one,  Barings  Bank  of  Decorah 
V.  Kennedy,  13  N.  W.  Rep.  479.  A  homestead  may  be  lost  by 
conveyance,  so  also  may  the  right  to  it  be  destroyed  by  convey- 
ing a  part  of  it,  where  the  (k)nveyance  is  of  an  undivided 
moiety,  "so  as  to  turn  the  estate  into  a  tenancy-in-common," 
KMtribergher  v.  Kopp,  6  Cal.  565 ;  CarroU  y.  EOU,  11  Pac.  C.  L. 
J.  434;  for  no  homestead  attaches*  upon  lands  held  in  com- 
mon, Bishop  V.  Hubbard,  23  Cal.  517;  EUm  v.  Verdugo,  27  Id. 
517.  The  California  court  also  hold  that  a  double  house  in^ 
tended  for  two  familiefi,  no  break  or  opening  or  connecting 
opening  existing  in  the  dividing  wall,  one  side  being  occu- 
pied by  an  insolvent  debtor,.and  the  other  by  his  tenant,  can 
not  be  held'  exempt  as  a  homestead,  Tieman  y.  Oredilorsi  3 
O.  L.  J.  536,  although  the  part  occupied  by  the  debtor 
may  be. 


HirraAVD  AVD  WIFX. 

The  Supreme  Court  of  California  in  the  tease  of  Thomas  v. 
Desnumdy  11  Pac.  C.  L.  J.  438,  hold  that  only  where  property 
belongs  to  a  woman  as  her  estate  is  she  considered  in  law  a 
feme  sole;  and  that  where  the  property  is  derived  from  the 
separate  property  of  the  husband  by  the  wife  for  the  purpose 
of  doing  business  as  a  sole  trader  it  remains  the  property  of 
the  husband  and  subject  to  the  payment  of  his  debts.  It  is 
further  said  that  "  as  a  debtor  he  could  not  voluntarily  sur- 
render property  to  his  wife,  nor  could  she  voluntarily 
assume  the  possession  and  ownership  of  it,  to  the  prejudice 
of  his  creditors.  Such  contracts  are  considered  in  law  fraud- 
ulent and  void  as  to  the  creditors  qt  the  husband,"  ChUt^ 
nym  y.  SearnneU^  7  Cal.  455;  HwrtbuH-  y.  Jones,  25  Id.  225.    It 


6  Ohio  Law  Journal. 


is  well  settled  that  where  the  business  is  the  husband's 
or  he  sustains  such  relations  thereto  that  the  wife's  services 
but  augment  his  profits,  that  the  wife  can  acquire  no  separate 
property  therein  which  will  be  exempt  from  liability  for  her 
husband^s  debts,  Quidoii  y.  Pargeaux^  18  N.  J.  Eq.  472 ;  Oramer 
y.R^d,nm.Z61;  Bdjard  v.  Orane,  16  Id.  265;  Oaaman  ▼. 
SkShnafif  2  Beas.  403.  A  husband  may  set  his  wife  up  in  busi- 
ness where  by  so  doing  he  does  not  interfere  with  his  ability 
to  pay  existing  indebtedness,  Lodcwood  v.  Cb0«n,'4  Robt.  129. 
And  it  has  been  held  that  where  a  husband  furnishes  his  wife 
with  the  money  necessary  to  carry  on  a  business,  that  the 
proceeds  arising  from  such  business  becomes  her  separate 
property  and  exempt  from  liability  to  pay  her  husband's 
debts,  whether  they  existed  at  the  time  the  money  was 
furnished  or  were  contracted  subsequently,  Samtnis  v.  Md- 
LaugUin^  85  N.  Y.  647.  An  insolvent  husband  nmy  make 
gifts  of  money,  not  subject  to  execution,  to  his  wife  and  it 
will  become  her  separate  estate  to  the  exclusion  of  creditors. 
And  it  has  been  held  that  where  property  is  purchased  in  the 
%^ife's  name  and  paid  for  out  of  the  husband's  wages  that  it 
becomes  the  separate  property  of  the  wife^  aiid  exempt  from 
execution  for  husband's  debts  where  thej>ayments  were  made 
from  wages  exempt  from  execution,  DrwUaer  v.  jBtU,  11  Wis. 
144;  Pike  v.  Miles,  23  Id.  164;  Ddaehmenty.  fVaer,  44  la.  618; 
Robb  v.  Brewer  (la.),  16  Cent.  L.  J.  856. 


ORIGINAL  ARTICLES. 


SALS  VOB  •«  CASH." 

Just  what  the  term  "  cash  "  means  is  not  a  little  difficult. to 
determine.  It  has  never  been  judicially  ''constructed,"  al- 
though the  word  has  been  before  the  courts  at  different  times, 
and  they  have  determined  what  is  not  cash.  It  was  judicially 
passed  upon  by  the  Supreme  Court  of  California  in  the  case 
of  Hooper  v.  Flood,  The  court  say :  ''  In  respondent's  brief  it 
is  said,  that,  '  in  modern  times,  there  is  no  word  in  the 
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Engliah  language  80  pregnant  with  meaning  aa  the  little  word 
"caah,"  need  in  the  proper  relations,'  *  *  *  and  that  '  it 
contains  a  word  of.  significance.'  On  turning,  however,  to  the 
standard  dictionaries  of  the  English  language,  we  find  that  it0 
primary  meaning  is  'a  box;'  and  that  the  common  meaning 
is  *  money,'  and  that  it  sometimes  means  '  iready  money.' " 
(54  Gal.  221.) 

In  the  same  case  it  is  held  that,  where  the  word  cash  is 
used  by  way  of  description  of  the  terms  of  a  contract,  it 
does  not  signify  anything.  It  was  held  in  HavUani  v.  CRuuse^ 
decided  in  1860,  that  a  note  is  not  cash  and  cannot  take  the 
place  of  cash,  although  it  is  shown  that  the  payor  has  the 
money  on  deposit,  in  bank,  to  pay  the  same  (66  Barb.  283); 
and  in  Qwnter  v.  Sanchey^  that  gold-dust  is  not  cash  (1  Cal.  45). 
It  is  said  that  there  is  a  tradition  in  the  commercial  world 
that "  cash  "  means  within  "  thirty  days  "  (21  Alb.  L.  J.  244); 
but  this  tradition  might  prove  as  unreliable  as  the  legend  of 
'*  the  man  in  the  moon,"  should  you  attempt  to  '4odge"  a  case, 
"  build  a  defense,"  or  *'  hang  "  a  jury  on  it — ^badly  as  the  aver- 
age jury  needs  hanging! 

It  was  held  in  HamoM  v.  Hwnt  eiaL(5T.  R.  231),  that,  where 
goods  were  sold,  to  be  paid  for  "cash  down,"  the  delivery, 
witl^out  demanding  the  money,  vests  Ihe  title  thereto  in  ijie 
purchase^  The  delivery  of  the  thing  sold,  made  uncon- 
ditionally, where  Jiot  procured  by  fraud,  vests  the  absolute 
property  in  the  purchaser  (JLapin  v.  Jlfarie,  6  Wend.  77-81 ; 
Chapnum  v.  Laihrop,  6  Cow.  IIO^. 

It  is  said  in  Rwsdl  v.  Minor  (22  Wend.  659),  decided  in 
1838,  that  where,  on  the  delivery  of  property  sold,  an  act  is  to 
be  done  by  the  purchaser,  and  the  seller  delivers  the  property, 
without  requiring  the  act  to  be  performed,  ^he  delivery  is  a 
waiver,  and  the  property  is  transferred  to  the  purchaser, 
although  he  has  failed  to  comply  with  the  terms  of  the  con- 
v/act  (2  Kent.  496).  In  HvMey  v.  Thornton,  Chief  Justice  Par- 
sonb  declared  that,  where  goods  are  sold,  to  be  delivered  on 
the  performance  of  a  concurrent  stipulated  act  by  the  pur- 
chaser, the  vendees  are  bound  to  recollect  the  condition  they, 
themselves^  made,  and  not  to  deliver  the  goods  until  it  is  com* 
plied  withy  because  such  a  delivery  is  absolute  (4  Mass.  406*- 
407). 
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Where  a  vendee  becomes  bankrupt  wbile  the  goods  are 
being  shipped,  but  before  actual  delivery,  the  vendor  mav 
stop  them  in  transitu  (Chapman  v.  Lanthrop^  6  Cow.  IIO-'IIS; 
Ford  v.  Spraule,  2  A.  K-  Marsh.  857 ;  Conyers  v.  Ennis,  2  Mason 
236). 

It  was  decided  by  Platt,  J.,  in  Palmer  v.  Haitd^  that  where 
goods  are  sold,  to  be  paid  for  on  delivery,  if,  on  the  delivery 
being,  completed,  the  vendee  refuses  to  pay  for  them,  the  ven- 
dor has  a  lien  for  the  price,  and  may  resume  the  possession  of 
the  goods  (13  Johns.  343).  This  was  on  the  law  side  of  the 
court.  In  1822,  Chanceller  Kent,  in  the  case  of  Haggarty  v. 
Paimer  (6  Johns.  Ch.  437),  held  the  same  doctrine  on  the  equity 
side. 

This  was  a  breaking  away  from  the  doctrine  which  had  pre- 
viously prevailed  in  this  country  and  England.  Up  to  that 
time  there  was  an  unbroken  line  of  decisions  maintaining 
that  the  unconditional  delivery  of  chattels  vested  the  vendee 
with  title  absolutely.  In  the,  case  of  Snee  v.  Prescott^  decided  in 
1743,  Lord  Hardwick  had  attempted  to  limit  this  doctrine. 
He  there  says:  **  Tiiough  goods  are  even  delivered  to  the 
principal,  I  could  never  see  any  substantial  reason  why  the 
original  proprietor,  who  never  received  anything,  should  be 
obliged  to  quit  all  claim  to  them,  and  come  in  as  a  creditor 
only,  for  a  shilling,  perhaps,  on  the  pound;  unless  the  law 
goes  upon  the  general  credit  the  bankrupt  has  gained  by  hav- 
ing them  in  his  custody"  (1  Atk.  24t5).  This  was  purely 
obiter  dictum,  and  never  secured  a  following  in  the  English- 
courts. 

In  the  case  of  Conyers  v.  Ennis,  decided  in  1821,  Judge  Story 
refuses  to  follow  the  lead  of  Lord  Hardwick  and  Judge  Platt. 
He  says  :  **  I  do  not  sit  here  to  revise  the  general  judgments 
of  the  common  law,  or  to  establish  new  doctrines  merely  be- 
cause they  seem  to  me  more  convenient  or  equitable,"  and  de- 
clares that  nothing  is  better  settled,  if  an  unint'^rrupted  series 
of  authorities  can  settle  the  law,  than  that,  if  the  goods  have 
reached  the  consignee,  or  been  delivered  to  the  vendee,  there 
is  an  end  of  all  right  to  reclaim  them  as  a  pledge  for  the  pay- 
ment of  the  purchase  money  (2  Mason  236).  And  this  doc- 
trine may  be  said  to  be  the  law  of  the  land  to-day. 

Yet,  there  is  nothing  better  settled  than  that,  where  the  de- 
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liverj  and  paymeat  are  concurrent  acti>,  no  title  passes  until 
the  purchase  price  is  paid,  unless  such  payment  has^  been 
waived  (Hammett  y.  Lbrngman^  47  N.  Y.  899;  (ySrien  y.  Jones^ 
11  Rep.  276;  Gbfe  y.  Mann.  62  N.  Y.  1 ;  Heiachom  v.  C&nney,  98 
Mass.  149).  A  delivery  without  demand  of  payment  has  been 
held  to  be  a  waiver  {Chapman  v.  Lantkrop^  6  Cow.  110),  and 
that  the  vendee  may  set  up  any  counter-claim  or  set-off  hid 
may  have,  notwithstanding  his  agreement  to  pay  cash  on  de- 
livery (Bom  V.  Karr,  1  East.  376.) 

It  has  been  said  that,  where  something  is  to  be  done  simul- 
taneously with  the  delivery  of  the. goods,  which  has  not  been 
waived  by  delivering  the  property  without  requiring  the  act 
to  be  done,  the  delivery  is  conditional  and  does  not  become 
complete,  so  as  to  change  the  right  of  property,  until  the  con- 
dition is  complied  with,  although  the  vendee  gets  the  posses- 
sion of  the  goods;  for  the  reason  that  possession,  in  such  case, 
is  obtained,  undet  an  expectation,  on  the  part  of  the  vendee, 
that  the  terms  of  the  contract  will  be  complied  with,  and  the 
vendor  does  not  thereby  part  with  his  lien  upon  the  property 
(RuneU  v.  Mtnor^  22  Wend.  659,  and  cases  cited).  Before  de- 
livery becomes  a  waiver,  it  must  be  so  intended,  by  the  par- 
ties in  interest,  or  their  authorized  ao^ents,  at  the  time  of  de- 
livery (D*  Wolf  V.  BabbeU,  4  Mason  289-295 ;  Harris  v.  SmUh,  3 
Serg.^A  R.  20;  Keder  v.  ^W,'l  Paige  312;  Huaaey  v.  Thornton, 
4  Mass.  405 ;  Copeland  v.  Bousquet,  C.  C.  Pa.;  Tumiaa  v.  Hone^  8 
Wend.  256;  Smith  v.  lAjnes,  1  Seld.  43). 

In  Bloxam  v.  Saaby^  where  a  hop  merchant  had  sold  a  quan- 
tity of  hops,  and  delivered  them  to  the  venclee,  the  usual  cus- 
tom in  the  trade  being  to  pay  the  second  Saturday  subsequent 
to  the  purchase,  it  was  held  that  the  delivery  was  a  con- 
ditional one,  and  did  not  divest  the  vendor  of  his  title  (Barn. 
k  Ores.  941).  In  Kede^-  v.  Fieldy  where  goods  were  contracted, 
the  price  to  be  secured  by  A  and  B,  and  the  goods,  in  the 
meantime,  were  forwarded  to  the  vendee's  residence,  it  was 
held  to  be  a  conditional  delivery,  and  not  to  pass  title  until 
the  note  was  given,  as  agreed  upon  (1  Paige  312).  In  Hag- 
gatty  v.  Palmer,  where  goods  were  Fold  to  be  paid  for  by  in- 
dorsed notes,  at  ibur  and  six  months,  to  be  approved  by  the 
vendor,  it  being  shown  to  be  the  custom  of  the  city  to  deliver 
goods  when  called  for,  and  afterwards  send  for  purchase  price. 
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it  was  held  that  a  delivery,  in  accordance  with  this  custom, 
was  conditional  only,  and  not  absolute  (6  Johns.  Ch.  437).  It 
was  held,  in  Hussey  v.  ThomJUm^  that  where  a  vendor  agreed  to 
sell  goods  to  a  vendee,  on  condition  that  he  furnish  surety  for 
the  price,  he  afterwards  delivered  the  goods,  but  declaring  at 
the  time  that  he  did  not  consider  them  sold  until  the  security 
was  given,  that  the  property  remained  in  the  vendor,  not- 
withstanding the  delivery  (4  Mass.  405).  In  HammeU  v.  Lin- 
neman^  a  coal  dealer  had  sold  coal,  to  be  paid  for  cash  on  deliv- 
ery, and  the  vendee,  after  the  coal  had  been  delivered,  asked 
for  credit,. but  was  refused;  the  coal  was  left,  however,  and 
vendor  called  again,  in  a  couple  of  days,  for  payment;  vendee 
could  not  pay,  and  he  again  went  away,  leaving  the  coal,  and 
returned  in  a  few  days  for  his  money.  It  was  held,  in  this 
case,  that  the  delivery  was  a  conditional  delivery,  and  that 
vendee  acquired  no  title  (48  N.  Y.  399).  In  the  case  of  Osbom 
V.  GantZy  where  goods  were  sold,  to  be  paid  for  in  gold  note 
at  ninety  days,  and,  on  delivery  of  the  goods,  vendee  refused 
to  give  such  note,  because  of  the  inferior  quality  of  the  goods, 
and  also  refused  to  return  them  to  vendor;  on  replevin  this 
was  held  a  conditional  delivery,  and  did  not  pass  title  (60  N. 
Y.  640).  In  Cole  v.  Manrij  it  was  held,  that  where  the  owner 
of  property  consigns  it  to  another,  under  an  agreement  that, 
when  paid  for,  it  shall  become  the  property  of  the  consignee, 
the  title  does  not  pass  to  the  vendee  until  the  condition  is 
complied  with  (62  N.  Y.  1). 

When  nothing  is  said  in  the  contract  about  the  mode  of 
payment,  it  is  presumed  to  be  for  ^^cash  down,"  and  payment 
and  delivery  are  held  to  be  concurrent  and  interdependant  acts 
(^Chapman  v.  LatUhrop,  6  Cow.  110-113;  MiUer  v.  Jortes,  W  Barb. 
148;  Martineawy.  Kiiching,  L.  R.  7,  Q.  B.  436;  O'Bricny.  JaM8,, 

11  Rep.  276). 

It  is  said,  in  MiUer  v.  JoneSj  that  ''  no  rule  of  law  is  better 
settled  than  that  the  vendor  of  a  chattel  has  a  lien  on  it  for 
the  price,  when  credit  is  not  contemplated"  (66  Barb.  148- 
150).  But,  if  the  property  be  delivered,  with  the  intention  to 
pass  title,  this  liea  is,  of  course^  extinguished  (3  Parsons  on 
Cont  [6th  Ed.]  267).  The  question  of  intent  to  part  with 
title  is  one  for  the  jury  {Fleenum  v.  McKeofij  26  Barb.  474;  Mil- 
ler  V.  Jones,  68  Id.  148).    It  is  said,  io  Leven  v.  Smith  (1  Denio 
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571),  that  the  mere  handing  over  of  goods,  under  the  expecta- 
tion that  they  will  lie  immediately  paid  for,  does  not  consti- 
tute an  absolute  delivery ;  and  that  the  vendee,  after  such  de- 
livery, holds  the  goods,  in  trust,  for  the  vendor,  until  pay- 
ment is  either  made  or  waived  (  WkUehaU  v.  Vincent,  4  Pick. 
449 ;  FumiB  v.  Hone,  8  Wend.  247). 

In  Leven  v.  Smithy  mprOj  where  goods  were  sold  for  cash  on 
delivery,  and  the  vendee,  having  gotten  possession  of  the 
goods,  refused  to  pay  cash,  as  he  had  agreed,  but  offered  as 
payment,  a  note,  which  covered  nearly  the  whole  amount  of 
the  purchase,  and  the  balance  in  cash,  which  offer  was  re- 
fused by  the  vendor,  it  was  held  that  the  vendee  acquired  no 
title.  In  Jimea  v.  JftZfer,  a  vendor  had  sold  a  cow  and  agreed 
to  deliver  her  at  the  house  of  the  vendee  the  next  day,  and  in 
pursuance  of  such  contract,  led  her  to  the  appointed  place  and 
handed  her  halter-strap  to  the  vendee,  who  led  her  into  his 
stable  and  tied  her ;  and  thereupon  refused  to  pay  for  her,  ex- 
cept by  his  note ;  :it  was  here  held,  that  the  turning  over  to 
the  vendee  the  property,  with  the  expectation  of  immediate 
payment  therefor,  did  not  constitute  an  absolute  delivery  (66 
Barb.  148). 

It  has  been  held  that  when  it  is  the  custom  to  deliver  goods 
upon  order  therefor,  and  call  for  the  pay  in  two  or  three  days 
thereafter,  that  the  delivery  of  goods  by  a  vendor  to  a  vendee, 
under  this  custom,  is  not  an  absolute  delivery  until  paid  for 
or  condition  waived  (Fleeman  v.  McKeqn,25  Barb.  474;  Vide 
fSimis  V.  Hone^  8  Wend.  247).  Where  goods  were  delivered  on 
the  last  two  days  of  a  week,  and  at  so  late  an  hour  on  the 
last  day  that  no  bill  could  be  sent,  and  one  was  sent  on 
the  following  Monday,  held  not  to  be  a  waiver  of  the 
precedent  condition  of  payment  (Acker  v.  Campbell^  23 
Wend.  372). 

Where  goods  were  sold,  on  condition  that  they  be  paid  for 
by  a  note,  with  a  satisfactory  indorser,  the  goods  were  taken 
away  by  the  vendee,  without  objection  by  the  vendor,  the 
clerk  of  the  vendor  telling  vendee  that  if  an  indorser,  men- 
tioned by  him,  was  not  satisfactory,  he  must  furnish  another; 
on  failure  of  the  vendee  to  do  so,  it  was  held,  that  the  prop- 
erty in  the  goods  was  not  changed  (  WkUekaU  v.  Vincent,  4  Pick. 
440i 
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REPORTED    CASES. 

CBXXnrAL  LAW— BTIDSVCK-BBIBBBT— GBoss-izAimrATnnr. 

{Oku*  Supreme  C&urL    June  19, 1688.) 

TuLLis  V.  The  State. 

On  the  trial  of  one  charged  with  crime^  a  person  Jointly  indicted  with 
him  WM  called  by  the  State  and  gave  evidence  tending  to  prove  the 
guiltof  the  defendant  on  trial,  which  evidence  wan  in  conflict  with 
former  staiements  of  the  witness:  Held,  that  the  defendant  may 
show,  by  cross-examination  of  such  witness,  that  he  hadbeen-ofl'ered 
money  and  property  and  immanity  fW>m  punishment,  if  he  would 
testify  as  be  finally  testified  on  behalf  of  the  State,  the  fkct  that  the 
offor  was  made  by  one  having  no  authority  to  make  it  going  to  the 
weight  and  not  the  competency  oif  the  evidence. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  County. 
DusUn,  DiM&  ifcCbrfy  and  T.  R  Shaw  for  plaintiff  in  error. 
D.  A,  HoUingtwarthy  Attorney-General,  for  the  State. 

Okby,  J.  An  indictment  was  foiiud,  November  2,  1880,  in 
the  Court  of  Common  Pleas  of  Hamilton  County,  against 
Andrew  J.  Tullis,  Ephriam  Martin,  Jacob  Nine,  and  others, 
in  which  it  was  charged  that,  after  the  death  of  Jeremiah  C. 
Tullis,  to-wit,  on  September  16,  1880,  with  intent  to  defraud, 
they  forged  a  certain  instrument  purporting  to  be  a  deed  by 
said  Jeremiah  C.  Tullis,  bearing  date  December  11, 1877,  ^hen 
J.  C.  Tullis  was  living,  conveying  in  fee  simple,  with  cove- 
nants of  seizin  against  incutnbrance,  and  of  general  warranty, 
to  Jacob  Nine,  afore^id,  6,000  acres  of  land  (properly  de- 
scribed) in  the  State  of  Tennessee,  in  consideration  of  one 
dollar  and  in  exchange  for  certain  real  estate. 

The  defendants  severed,  and  on  March  25,  1882,  the  jury 
returned  a  verdict  of  guilty  against  Andrew  J.  Tullis,  upon 
which  he  was  sentenced  to  the  penitentiary.  A*  petition  in 
error  has  been  filed  by  him  in  this  court,  in  which  he  sets 
forth  several  alleged  errors  as  ground  of  reversal ;  and  we  find 
that  at  least  one  of  the  errors  is  well  assigned. 

Jacob  Nine,  one  of  the  defendants,  was  summoned  as  a  wit- 
ness on  behalf  of  A.  J.  Tullis,  and  was  in  consultation  with 
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him  and  his  attorneys  until  the  jury  was  impanneled  and 
8wom  and  counsel  for  the  defendant  TuUis,  as  well  as  the 
prosecuting  attorney,  had  stated  the  case  to  the  jury  pre- 
liminary to  thft  introduction  of  the  evidence.  Indeed,  the 
preliminary  address  of  TuUis'  counsel  was  based  on  the  state- 
ments of  Nine,  who  sat  at  his  side  until  it  was  completed. 
That  statement  was,  in  substance,  that  he  had  conveyed  cer- 
tain lands  to  J.  C.  TuUis  and' received  from  him  certain  bonds 
and  a  deed  for  lands  in  West  Virginia ;  that  the  bonds  were 
in  fact  worthless,  and  TuUis  had  no  title  to  the-West  Virginia 
lands;  that  the  deed  in  questipn  in  this  case  was  executed  in 
consequence  of  such  failure  of  consideration  in  the  original 
contract ;  and  that  he  saw  J.  CL  TuUis  sign  the  deed  here  in 
question,  and  the  same  was  genuine.  He  had  made  the  same 
statement  to  other  persons,  and  it  does  not  appear  that  he  had 
said  any  thing  inconsistent  with  it  until  after  the  case  was 
called  for  trial.  Previous  to  such  preliminary  statement  to 
the  jury,  however,  Nine  had,  unknown  to  A.J.  TuUis  and  his 
counsel,  made  a  communication  to  jbhe  prosecuting  attorney, 
upon  the  strength  of  which  he  placed  Nine  on  the  stand  as  a 
witness  for  the  state,  and  Nine  testified  in  direct  conflict  with 
the  statements  which  he  had  made  to  the  couusel  of  TuUis,  so 
far  as  they  related  to  the  execution  of  the  deed  here  in  ques- 
tion, aud  gave  evidence  tending  to  shof?  that  the  defendant 
TuUis  had  committed  the  forgery  charged  in  the  indictment. 
On  cross-examination  Nine  admitted,  in  substance,  that  the 
defendant  Martin  had  come  to  him,  some  time  before  the  trial, 
with  a  proposition  for  a  settlement  of  the  difficulty,  so  far  as 
he  (Nine)  was  concerned,  and  said  that  he  had  talked  with 
and  could  obtain  from  the  administrators  of  J.  C.  TuUis,  not 
only  compensation  for  all  he  (Nine)  had  lost  in  the  transac- 
tion with  J.  C.  TuUis,  but  also  the  payment  of  his  expenses, 
if  he  would  testify  as  he  did  finally,  testify  on  the  trial. 
The  object  of  the  admiqistrators,  it  is  claimed,  was  to  convicft 
A.  J.  TuUis  in  this  case,  and  thereby  enable  them  to  discredit 
him  as  a  witness  in  other  cases  in  which  it  was  expected  he 
would  testify  as  to  the  voilidity  of  deeds  of, other  lands  pur- 
porting to  have  been  executed  by  J.  C.  TuUis.  The  prosecu- 
ting attorney  moved  the  court  to  strike  out  the  evidence  of 
Nine  as  to  such  conversation  with  Martin,  on  the  ground  that 
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it  WM  incompetent,  and  the  court  rastained  the  motion,  and 
therenpon  the  defendant  TuUis  excepted. 

We  are  unanimous  in  holding  that  the  court  erred  in  ex- 
cluding from  the  jury  the  evidence  as  to  Martin's  declarationa 
There  was  testimony  tending  to  show  that  J.  C.  TuUis  had 
sold  to  Nine  certain  bonds  and  executed  to  him  a  deed  for 
West  Virginia  lands,  and  that  the  bonds  were  worthless  and 
the  title  to  the  lands  failed,  and  hence  that  Nine  had  a  valid 
claim  against  him.  The  theory  of  the  defendant  Tullis  was 
that  the  deed  alleged  to  have  been  forged  was  in  fact  a  valid 
instrument  executed  by  J.  C.  Tullis,  in  settlement  of  Nine's 
claim.  Nine  admitted  in  his  testimony  that  he  had  made 
declarations  fully  in  accordance  with  this  theory.  It  was  for 
the  jury  to  say  whether  his  testimony  on  the  trial,  or  such 
previous  statement,  or  either,  was  true.  As  tending  to  show 
that  the  previous  statement,  and  not  the  testimony,  was  true, 
the  defendant  Tullis  offered  such  evidence  of  a  proposition  for 
settlement.  It  is  always  competent  to  show  any  interest,  bias 
or  prejudice  of  a  witness,  and  it  is  the  duty  of  the  jury  to  con- 
sider it  in  connection  with  his  testimony.  Whart.  Cr.  Bv. 
§§  476,  477.  Here  the  question  was,  not  whether  an  offer 
had  been  made  by  one  clothed  with  authority  to  bind  the 
state,  but  whether  a  proposal  had  been  made  by  anybody, 
and  if  so  what  effect  it  had  in  oontndling  the  conduct  of  Nine 
as^a  witness. 

Judgment  renenedL 

OOmAOT— BBXAOH— BAMAftH-SXDironOV— BXCOUYMXVT. 
( Omnifeticmi  Supreme  Omrl  of  Bmre.    1888. ) 

BixBY  V.  Parsons. 

1.  Whenever  a  party  seeks  to  reoover  on  aoontraotwhloh  he  has  broken, 

the  defendant  may  roooap  the  damagea  he  has  sostained  by  reason 
of  thej>reach. 

2.  The  defendant  hired  A.  to  work  for  him  at  certain  monthly  w^ges» 

living  in  his  family.  While  in  the  servioe  he  sednoed  the  defendant's 
minor  daughter,  and  got  her  with  ehild.  Heid^  in  an  action  for  the 
njfsges  that  the  defendant  coold  reooiip  damagea  for  the  sednction. 

Appsai.  foom  the  District  Court  of  Litchfield  County. 

Action  to  recover  for  work  done  as  a  laborer,  brought  by 
the  aseignea  of  tha  claim.  The  defense,  initr  (dia^  was  that 
the  assignor  of  the  olaim,  who  performed  the  labor,  had 
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sednqed  the  minor  daaghter  of  defendant,  and  got  her  with 
child,  while  both  were  in  his  service,  and  the  defendant 
aoBght  to  reooap  hie  damages  therefor.  The  plaintiff  de- 
murred to  the  answer,  and  the  answer  was  held  insufficient. 
Upon  trial  to  a  jury  the  plaintiff  had  a  verdict.  The  defendant 
arsigned  error. 

Park,  C.  J.,  in  delivering  the  opinion  of  the  court,  said : 
We  think  the  court  erred  in  sustaining  the   plaintiff's  de- 
"murrer  to  the  answer  of  the  defendant.    The  facts  are  fatal  to 
a  recovery.    In  Oallo  v.  Brouncker^  4  Car.  A  P.  518,  there  was  a 
contract  of  employment  of  the  plaintiff  for  one  year  at  the 
rate  of  ten  i)ounds  per  month,  and  a  dismissal  of  the  plaintiff 
before  the  end  of  the  year  for  claimed  misconduct.    Justice 
Parke  told  the  jury  that  the  contract  contained  *^an  implied 
agreement  that  if  there  was  any  moral  misconduct,  either 
pecuniary  or  otherwise,  wilful  disobedience,  or  habitual  neg- 
lect, the  defendant  should  be  at  liberty  to  part  with   the 
plaintiff."    The  ruling  in  this  case  was  based  substantially 
upon  the  ground  that  such   misconduct  would  break  the 
implied  sgreement  forming  a  part  of  the  contract  of  hiring,, 
and  would  therefore  justify  a  dismissal.     We  would  rather 
say  that  the  implied  contract  was,  that  the  servant  would^ 
faithfully  perform  his  service  and  abstain  from  such  miscon- 
duct.   In  Aildn  v.  AeUm^  4.  Car.  &  P.  208,  a  clerk  and  traveling 
agent,   hired  by  the  year,  assaulted   his  employer's  maid- 
servant with  intent  to  ravish  her.    It  was  held  that  this  was 
goodcau^  for  his  dismissal  without  notice,  and  that  a  person 
dismissed  under  such  circumstances  was  not  entitled  to  re- 
cover wages  for  the  time  he  had  served.    This  decision  was 
likewise  based  upon  the  ground  that  the  clerk  by  his  miscon- 
duct broke  the  implied  agreement  which  formed  a  part  of  the 
contract  of  hiring,  and  gave  the  defendant  the  right  to  rescind 
it.     In  Ridgway  v.  Hungerfard  Market  Co.,  3  Ad.  &  E.  171,  it 
was  held  that  a  servant  discharged  for  improper  conduct  could 
not  recover  any  part  of  his  salary  from  the  last  pay-day  to  the 
time  of  his  dismissal.     The  same  doctrine  was  held  in  Turner 
V.  Robinmm,  6  Car.  ft  P.  15 ;  Spain  v.  AmoUj  2  Stark.  256 ;  Wise 
V.   Wilsmi,  1  Car.  A  Kir.  662 ;  and  Loniax  v.  Arding,  10  Exch. 
734.    Thef^e  are  all  English  cases,  but  the  same  doctrine  has 
been  hoklen  in  this  country.    In  Libhari  v.  Wood^  1  W.  <&  S. 


16  Ohio  Law  Journal. 


265,  Atid'Smger  v.  M'Oormick,  4  Id.  265,  it  was  held,  that  faith- 
ful service  is  a  condition  precedent  to  the  right  of  a  servant 
to  recover  his  wages;  »nd  if  during  the  time  for  which  he 
agrees  to  perve  he  commits  a  criminal  offense,  alUipugb  not 
immediately  injurious  to  the  person  or  property  of  his  master, 
he  will  not  be  entitled  to  recover  any  part  of  his  wages.  See, 
also;  BrUUm  v.  Turner,  6  N.  H.  48t ;  and  Kearney  v.  Holmes^  6 
La.  Aqu.  373.  The  law  of  these  cases  applies  with  peculiar 
force  to  the  case  in  hand,  where  the  srevant  while  living  in 
his  employer's  faniily,  utider  the  contractor  hiring,  seduced 
his  minor  daughter  and  got  her  with  child.  The  contract 
gave  the  seducur  the  right  to  be  in  the  family,  and  he  took 
advantage  of  that  right  to  accomplish  his  base  purpose.  The 
law  is  now  well  etjtablished  that  whenever  a  party  seeks 
to  recover  on  a  contract  which  he  has  broken,  the  defendant 
in  the  suit  bus  the  right  to  recoup  the  damages  he  has  sus- 
tained in  consequence  of  the  breach. 

Error. 


CBIKIHAL  LAW— COKSPIEACT— EYIDXHCX-XirBOSB^ACCESSOBT. 

{North  OarolxHu  Supretne  Ckmrt,    October  Term,  1882.) 

State  v,  Davis. 

1.  Where  there  is  an  agreement  between  parties  to  commit  a  criminal 

offeucei  atatementiE^  made  afterwards  and  before  the  oommiasion  of 
the  offense  by  one  in  furtl^enince  of  the  common  design  may  be 
proved  against  the  others. 

2.  The  except ionR  to  the  general  rul"  that  a  party  is  bound  by  the  answer 

of  a  witness  as  to  a  collHteml  matter  are :  first,  where  the  question 
put  to  the  witness  on  cit>ss  examination  tends  to  connect  the  accused 
directly  with  the  cause  or  the  parties :  anH  secondly,  where  the  cross- 
examination  is  as  to  matter  tenuing  to  show  the  motive,  temper,  dis- 
position, conduct,  or  interest  of  the  witness  towards  the  cause  or 
parties. 

3.  iritie  prisoner  procures  A.  to  commit  a  robbery,  and  A.  kills  the 

deceased  to  conceal  the  robbery,  the  prisoner  is  guilty  as  aeoesaory 
before  the  fact  to  tiie  murder. 

.Appeal  from  the  Superior  Court  of  Catawba  County. 

Indictment  of  defendant  as  an  accessory  before  the  fact  of 
the  murder  of  Caroline  Thompson  (daughter  of  James 
Thompson)  charged  to  have  been  committed  by  one  Church. 
The  parties  had  gone  to  Thomp>8on'8  for  the  purpose  of  rob- 
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bery,  and  after  the  robbery  Church  returned  to  the  house  and 
murdered  the  girl.  It  was  shown  in  evidence  that  Churchy 
prior  to  the  trial,  had  been  taken  from  Ihe  jail  by  parties  and 
executed.    The  prisoner  was  convicted  and  appealed. 

Ashe,  J.,  in  delivering  the  opinion  of  the  court,  said:  The 
first  exception  taken  by  the  prisoner  on  the  trial  was  to  the 
ruling  of  the  court  in  permitting  the  ques^tion  to  be  put  to 
the  witness  Dockery,  "  whether,  before  the  murder  of  the  de- 
ceased, Church  said  anything  about  his  and  the  prisoner's 
going  to  James  Thompson's.'  In  this  tiiere  was  no  error,  for 
the  witness  had  testified  that  in  a  conversation  between  him 
and  Church  and  the  prisoner,  the  latter  had  procured  him  to 
go  with  Church  to  commit  the  robbery,  and  the  agreement 
was  then  made  between  them  that  it  should  be  done  by  the 
tenth  of  June.  This  was  some  pniof  of  a  common  design, 
and  any  statement  after  that  that  might  be  made  by  Church 
in  furtherance  of  the  common  det^ign  is  evidence  against  the 
prisoner.    3  Russell  on  Crimes  280. 

It  is  insisted  by  the  prisoner's  coun>-4el  that  the  question 
propounded  to  the  witness  A^ams  in  regard  to  his  bavfhgold 
Spanish  and  Mexican  dollars  in  his  possession,  since  the 
murder  of  the  dt-ceased,  was  as  to  an  irrelevant  or  collateral 
matter,  and  the  btate  concluded  by  the  answer  of  the  witness, 
and  should  not  have  been  alloived  to  go  into  evidence 
oZtunJ^  in  order  to  contradict  the  witness.  As  a  general  rule 
this  is  true.  But  there  is  an  exception,  where  the  question 
pnt  to  the  witness  on  cross-examination  tends  to  elicit  testi- 
mony which  directly  connects  him  with  the  cause  or  the 
parties.  State  v.  Pattenan,  2  Ired.  346;  Taylor  on  £v!  §  129S. 
Another  exception  is  where  the  cross-examination  is  as  lo 
matters  which,  although  collateral,  tend  to  show  the  motive, 
temper,  disposition,  conduct,  or  int«)restof  the  witness  towards 
the  cause  or  parties.  lb.  And  we  cannot  conceive  a  stronger 
motive  to  swear  falsely  than  that  which  operated  upon  the 
mind  of  the  witness  Adams,  (or  if  the  witness  Dockery  was  to 
be  believed,  he  was  not  only  guilty  of  receiving  stolen  goods 
knowing  them  to  be  stolen,  but  was  an  accessory,  after  the  fact 
to  the  murder  of  the  deceased. 

The  n.ext  exception  was  to  the  refusal  of  his  honor  to  give 
the  special   instructions . asked  by    the   prisoner's  counsel: 
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*'  That  if  the  priaoner  procured  Dockery  to  go  and  assist  in 
robbing  James  Thompson,  and  after  tbey  had  completed  the 
work  for  which  he  had  been  hired,  and  had  left  and  gone  some . 
distance  away,  and  then  Church  returned  and  murdered  the 
deceased  contrary  to  the  wishes  of  Dockery,  the  jury  cannot 
convict  the  prisoner."  His  honor  committed  no  error  in  de- 
clining to  give  the  instruction,  or  in  the  charge  which  he 
gave  the  jury.  He  instructed  them  that  if  they  believed 
Church  after  the  robbery  left  the  house  twenty  or  twenty-five 
yards,  and  returned  and  murdered  the  deceased  through  his 
own  malice  and  not  to  conceal  the  robbery,  the  prisoner, 
though  they  should  believe  he  procured  Church  to  commit  the 
robbery,  would  not  be  guilty  as  accessory  to  the  murder.  But 
if  they  believed  that  the  prisoner  procured  Church  to  commit 
the  robbery,  and  thai  Church  murdered  the  deceased  to  con- 
ceal the  robbery,  then  the  jury  should  find  the  prisoner  guiltjT 
as  accessory  to  the  murder.  The  charge  is  fully  sustained  by 
the  authorities,  .tn  Foster's  Crown  Law,  370,  the  principle  is 
laid  down,  *'  that  if  A.  adviseth  B.  to  rob  C,  and  he  doth  rob 
him ;  and  in  so  doing,  either  a|K>n  resistance  made,  or  to  con- 
ceal the  fact,  or  upon  any  olher  motive  operating  at  the  time 
of  the  robbery,  he  killeth  him,  A.  isacitessory  to  the  murder." 
See,  also,  Roscoe  on  Crim.  £v.  170,  171. 

Judgment  affimi/SBL 


3AnaV0— MiniAVA0IMIHT    BT   OTnOlBS— ACnOV    BT    STOCK- 

H0UDBB8F0B. 

(New  J€TU^  Supreme  QmrL    November  Term,  1882.) 

Conway  v.  Halsky. 

An  action  wiU  not  He  by  a  stockholder  in  a  national  banlc  against  the 
president  and  directors  for  their  neglect  and  mismanagement  of  the 
aflkirsof  the  bank,  whereby  insolvency  ensaed  and  th&  stock  became 
.worthless. 

Demurbeb. 

Action  against  the  directors  of  the  Mechanics'  National 
Bank  of  Newark,  alleging  that  by  reascm  of  their  negligence 
the  cashier  was  enabled  to  make  away  with  the  entire  capital 
of  the  bank,  whereby  it  became  insolvent,  and  the  stock 
worthless.    The  plaintiff  was  a  stockholder. 

Beaslby,  C.  J.,  in  delivering  the  opinion  of  the  court,  said : 
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Since  the  deciBion  in  the  case  of  Smith  v.  Hurdy  reported  in  12 
Met.  371,  and  which  occurred  in  the  year  1847,  I  do  not  find 
that  it  has  anywhere  been  doubted  that  an  action  will  not  lie  in 
behalf  of  a  stockholder  in  a  corporation  against  its  directors 
for  their  negligence  in  so  conducting  its  affairs  that  its  capital 
had  been  impaired  or  lost  and  the  shares  of  its  stock  in  that 
manner  rendered  worthless.    That  judgment,  with  respect  to 
its  constituent  facts,  was  identical  with  the  transaction  de- 
scribed in  the  present  declaration,  for  the  complaiat  in  that 
instance  was  that  the  directors  of  a  corporate  company  had 
by  their  malfeasance  in  delegating  the  whole  control  of  its 
business  to  its  president  and  cashier  occasioned  the  waste  and 
loss  of  its  entire  capital.    The  adjudication  was  rested  on  gen- 
eral principels  which  lie  at  the  basis  of  all  corporate  existence. 
These  were,  in  substance,  the  following,  viz :    That  there  is 
no  legal  privity  between  the  holders  of  shares  in  a  Corporation, 
in  their  individual  capacity,  on  the  one  side,  and  the  directors 
of  such  company  on  the  other;  that  the  directors  are  not  the 
bailees,  agents,  or  trustees  of  such  several  stockholders ;  that 
the  corporation  is  a  distinct  person  in  law,  in  whom  all  the 
corporate  property  is  vested,  and  to  whom  all  its  agents  and 
officers  are  responsible  for  all  torts  and  injuries  diminishing 
or  impairing  its  property;  that  the  individual  members  of 
the  com]ia;iy  have  no  right  or  power  to  intermeddle  with  the 
property  or  concerns  of  such  company,  or  to  call  any  agent  or 
officer  to  account,  or  to  discharge  them  from  any  liability ; 
that  the  injury  done  to  the  capital  by  wasting  it  is  not;  in  the 
first  in<«tance,  nor  necessarily,  a  damage  to  the  stockholders  ; 
that  all  sums  which  could  in  any  form  be  recovered  on  that 
ground  would  be  assets  of  the  corporation,  to  be  applied  in  the 
fir:<t  instance  to  the  payment  of  debts,  the  surplus  only  being 
distributable  among  the  stockholders,  and- that  it  is  therefore 
only  an  indirect,  contingent,  and   subordinate  interest    in 
damages  so  to  be  recovered  that  is  vested  in  sharcrholders. 
Thei^  are  the  main  grounds  leadiiig  to  the  decision  in  the 
case  referred  to,  and  such  grounds  are  so  plainly  just  and  rea- 
sonable that  they  appear  to  have  been  adopted  in  each  of  that 
series  of  authorities  on  the  subject  that  are  to  be  found  by  a 
reference  to  any  of  the  text-books.    Thomt)8on  on  Liability  of 
Directors,  351 ;  Field  on  Corp.  §  3:3.    The  legal  effect  of  the 
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doctrine  thas  establisbed  is  that  thoee  acts  of  the  officers  and 
agents  of  the  corporation  which  diminish  or  destroy  the  capi- 
tal of  the  company  are  direct  injuries  to  the  corporate  body^ 
and  that  it  only  can  seek  reparation  for  such  wrongs.  And  in 
such  cases,  if  the  directors  or  other  principal  officers  are  the 
wrong-doerp,  or  if  not  being  thus  implicated  they  refuse  to 
promote  the  requisite  ^uit,  a  stockholder  acting  for  himself, 
and  the  other  stockholders  and  for  the  company,  may  call 
such  delinquent  officials  to  account  in  a  court  6{  equity.  The 
theory  is  that  given  under  the  conditions  the  corporation  is  en- 
titled to  indemnification,  and  that  when  this  is  effected  the 
stockholder  ceases  to  be  a  loser.  As  to  the  right  of  the  share- 
holder to  become  the  actor  in  equity  to  repair  a  corporate 
injury,  when  the  directors  refuse  to  perform  such  function,  see 
the  case  of  Trenton  Bridge  v.  Trenton  City  Bridge,  2  Beas.  46. 

Demurrer  sustained. 


DBATH— DAXA0X8  FOB,  KOT  ASSETS  OF  X8TATB. 
(Kanscu  Supreme  OourU) 

Perry  «.  St.  Joseph,  etc.,  R.  R.  Co. 

The  statutory  right  of  action  for  death  by  wrongful  act,  la  not  an 
'*a89et"  of  the  estate  of  the  deoea*>id.  Therefore,  if  it  is  essential 
to  the  grant  of  letters  testamentary,  that  the  deoeMSod  should  either 
have  been  a  resident  of  the  county,  or  should  have  had  assets 
therein,  the  grant  of  letters  upon  the  estate  of  a  non-resident,  who 
liHd  no  other  assets  in  the  county,  is  void. 

ERROR.to  the  District  Court  of  Doniphan  County. 

HoRTON.  C.  J.  This  action  was  brought  by  the  plaintiff  as 
administrator  of  the  estate  of  Susan  B.  Snyder,  deceased, 
whose  death  was  alleged  to  have  been  caused  by  the  careless- 
nessand  negligence  of  the  St.  Jo.<9eph  and  Western  Railroad 
Company,  and  was  bused  upon  §  422  of  the  ctKlt?. 

Upon  the  demurrer  to  parfsof  the  answer  filed  by  the  de- 
fendant two  questions  are  presented  :  First,  whether  the  term 
"  estate  "  as  used  in  §  1,  ch.  37,  Conip.  Laws  of  1879,  in- 
cluding a  claim  fur  damages  for  causing  the  death  of  the  in- 
testate under  §  422  of  the  code  ;  .second,  if  the  term  "  estate  " 
embraced  assets  only  of  theiiitehtate,  that  is,  property,  rights 
of  chosis  in  action  helil  by  or  belonsriiig  to  the  intestate  at  the 
time  of  her  ileath.  and  which  are  subject  to  be  sippl.ed  by  the 
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administrator  to^he  payment  of  debts,  whethf^r  id  an  actiou 
of  this  character  it  can  be  shown  as  a  defense  that  the  probate 
court  had  no  jurisdiction  to  issue  letters  of  administration  on 
the  estate  of  the  deceased.  It  seems  to  be  conceded  in  the 
argument  of  counsel  that  the  deceased  left  no  estate  in  the 
County  of  Doniphan,  unless  the  claim  for  damages  for  caus- 
ing her  death  under  §  422  may  be  denominated  assets  of  the 
deceased,  within  the  meaning  of  the  statute  authorizing  the 
granting  of  letter;^  of  administration  in  this  state.  §  1.  ch.  37 
Ck>mp.  Laws,  1879,  reads:-  ^*Tbat  upon  the  deceasB  of 
any  inliabitant  of  this  state  tetters  testamentary  or  letters 
of  administration  on  his  estate  shall  be  granted  by  the  pro- 
bate court  of  the  county  in  which  the  deceased  was  an  in- 
habitant or  resident  at  the  time  of  his  death  and  when  any 
person  shall  die  intestate  in  any  other  state  or  cotinty,  leaving 
any  estate  tob^  administered  within  this  state,  administration 
thereof  shall  bd  granted  by  the  probate  court  of  any  county 
in  which  there  is  any  estate  to  bj  administered,  and  the  ad- 
mi^istru^on  which  shall  be  first  lawfully  grunted  in  the  last 
mentioned  case  shall  extend  to  the  estate  of  the  deceased 
within  the  state,  and  shall  exclude  the  jurisdiction  of  the 
probate  court  in  every  other  county."  §  422  of  the  code 
providis:  "When  the  death  of  one  is  caused  by  the  wrong- 
ful act  or  omission  of  another,  the  personal  reprcs.aitatives  of 
the  former  may  maintain  an  action  therefor  against  the  latter, 
if  the  former  might  have  maintained  an  action,  had  he 
live«l.  against  the  latter  for  an  injury  for  the  same  act  or 
onii8<i<»u.  The  actitm  must  be  commenced  witliin  two  years. 
The  damajres  can  not  exceed  $10,000  and  must  inure  to  the 
exclu'^ive  benefit  of  the  widow  and  children  if  any,  or  the 
next  of  kin,  to  be  distributed  in  the  same  manner  as  piirsonal 
property  of  the  deceased."  In  the  subsequent  s actions  of 
chjipter  37  ** estate"  in  §  1,  evidently  refers  to  and  includes 
only  the  goods,  chattels,  moneys,  and  nal  estate,  rights  and 
credits  of  the  deo'as'd,  or  in  other  words,  the  as-cLs  of  the 
deceased.  As  the  deceased  was  not  an  inhabitant  or  resident 
of  Doniphan  County  at  the  time  of  her  death,  unless  the 
action  given  by  said  §  422  is  assets,  the  Probate  Court  of 
Doniphan  County  had  no'  jurii^dictibn  to  iasue  letters  of  ad- 
ministration on   her  estate,  or  to  appoint  the  plaintiff  the 
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admiaiBtrator.  Now  the  action  given  by  said  section  is  for 
causing  the  death  by  a  wrongful  act  or  omission  in  a  case 
where  the  deceased  might  have  maintained  an  action  had  she 
lived,  for  an  injury  by  the  same  act  or  omission.  The  right 
of  compensation  for  the  bodily  injury  of  the  deceased,  which 
died  with  her,  remains  extinct.  The  right  of  action  created 
by  the  statute,  is  founded  on  a  new  grievance,  viz:  causing 
the  death,  and  is  for  the  injuries  sustained  thereby  by  the 
widow  and  children  or  next  of  kin  of  the  deceased,  for  the 
damages  must  inure  to  their  exclusive  benefit.  They  are  re- 
covered in  the  name  of  the  personal  representative  of  the 
deceased,  but  do  not  become  assets  of  the  estate.  The  relation 
of  the  administrator  to  the  fund  when  recovered,  is  not  that 
of' the  representative  of  the  deceased,  but  a  trustee  for  the 
benefit  of  the  widow  and  children  or  next  of  kin,  and  the 
action  is  for  their  exclusive  benefit.  If  no  such  person  existed 
it  could  not  be  maintained.  R.  R.  Co.  v.  Sfioayn^s  Adminikra- 
tor,  26  Ind.  477.  The  administration  law  of  Kansas  con- 
templates that  when  a  person  dies  intestate  in  any  other  state 
or  country  than  Kansas,  in  order  to  authorize  the  granting'  of 
letters  testamentary  or  letters  of  administration,  the  deceased 
must  have  left  an  estate  to  have  been  administered  within 
this  state,  and  that  estate  must  be  something  of  a  tangible 
nature  to  pay  the  costs  and  expenses  of  administration  and 
the  debts  of  the  intestate  if  any  exist.  The  money  recovered 
by  the  administrator  in  an  action  by  §  422  could  not  be  used 
for  the  costs  and  expenses  of  administration  or  to  satisfy  the 
debts  of  the  creditors  of  the  deceased,  and  an  action  based  upon 
this  statute  is  not  an  *'  estate  "  or  ''  assets  "  within  the  act 
respecting  executors  and  administrators.  Ch.  37,  Comp.  Laws 
of  1879,  408;  RaUway  Co.  v.  Cuiter,  16  Kan.  668. 

If  the  deceased  was  not  an  inhabitant  or  resident  of  this 
state  at  the  time  of  her  death,  and  if  she  left  no  esta'te  to  be 
administered  within  this  state,  and  none  come  into  it  after- 
ward, then  the  Probate  Court  of  Doniphan  had  no  jurisdiction 
to  issue  letters  of  administration  on  the  estate  of  the  deceased 
or  to  appoint  the  plaintiff  her  administrator,  and  all  its  acta 
in  doing  so  are  void  in  toto.  It  has  been  decided  in  many 
cases  that  administration  granted  on  the  estate  of  a  person 
not  really  dead  is  totally  void.    Stephenton  v.  Saperior  Couri^ 
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15  Reporter,  No.  5,  140;  Griffiih  v.  Frazier,  8  Cranch  28; 
Williams  on  Executors  (Am.  notes  by  Perkins),  632,  notes 
631.  The  jurisdiction  of  the  Probate  Court  of  Doniphan 
County  to  issue  letters  of  administration  is  derived  from 
the  provisions  of  the  statute  and  can  be  only  exercised  under 
the  circumstances  and  in  the  cases  provided  for  thereby. 
Therefore,  if  the  deceased,  not  being  an  inhabitant  or  resident 
of  this  state  at  the  time  of  her  death,  left  no  estate  to  be 
administered  within  this  state  and  none  came  in  afterward, 
that  court,  under  the  statute,  had  no  jurisdiction  to  grant  ad- 
ministration. But  it  is  said  the  probate  court  had  jurisdiction 
to  ascertain  whether  as  a  fact  the  deceaseU  left  any  estate  in 
Kansas,  and  its  judgment  granting  letters  of  administration 
is  conclusive  until  revoked  or  reversed.  Where  the  jurisdic- 
tion of  the  court  is  conceded,  as  a  rule,  its  judgment  is  con- 
clusive of  all  matters  involved;  but  if  the  jurisdiction  be 
disproved  then  the  judgment  is  void  for  all  purposes.  Madin 
V.  Oray^  19  Kan.  ^8,  and  the  cases  there  cited.  Mdia  v. 
SimmanBy  46  Wis.  334;  Moore  v.  Smith,  11  Rich.  Law.  (S.  C.) 
560.  Now  the  Probate  Court  of  Doniphan  County  had  no 
authority  to  grant  letters  of  administration,  unless  the  de- 
ceased left  an  estate  in  that  county,  and  it  will  not  do  to  say 
that  the  finding  of  that  fact  by  the  court  is  conclusive  of  its 
own  jurisdiction ;  for  this  would  be,  to  use  a  common  ex- 
pression, '^  reasoning  with  a  circle."  The  probate  .court  of 
that  county,  we  suppose,  assumed  that  the  deceased  had  left 
an  estate  to  be  administered  and  thereupon  appointed  the 
plaintiff  administrator.  But  the  letters  in  this  case  are  no 
more  valid,  and  the  appointment  of  an  administrator  no  more 
effective,  than  if  the  Probate  Court  of  Doliphan  County  had 
granted  letters  of  administration  upon  her  estate,  when,  in 
fact,  she  was  not  dead.  In  either  case,  the  appointment  of 
an  administrator  would  be  void  for  all  purposes;  and  as  in 
this  case  the  jurisdiction  of  the  probate  court  rests  upon  the 
fact  of  an  estate  belonging  to  the  deceased  in  Kansas.  If  the 
defendant  can  clearly  show  that  the  deceased  died  withoXit 
leaving  any  estate  of  any  kind,  it  must  result  that  the  entire 
proceedings  before  the  probate  court  were  without  jurisdiction 
and  void.  lyAnumart  v.  JoneSf  11  Cent.  L.  J.  253;  Thompson 
V.  Whitmany  18  Wall.  4«7;  Jbchemeen  v.  Bank,  3  Allen  87. 
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It  has  already  been  decided  by  this  court  that  an  adminis- 
trator apx)ointed  in  another  state  or  territory  can  maintain 
an  action  in  this  state  under  §  422  of  the  code,  and^  therefore, 
if  the  probate  courts  of  this  state  have  no  jurisdiction  to  grant 
letters  of  administration  upon  the  estate  of  the  decedent,  and 
the  probate  court  of  any  other  state  has  that  jurisdiction  the 
foreign  administrator  thus  appointed  can  prosecute  the  action. 
Railway  Co,  v.  dUter,  supra. 

JudgtMnt  affirmedL 


BBLXOIOVB  COUPORATIOV  DIBTIKCT  FBOM  CHintCH. 

{Michigan  Supreme  Court,    Jane  22, 1888.) 

Hardin  v.  Baptist  Church. 

A  religious  corporation  has  nothing  to  do  with  the  church  represented 
by  it,  except  m  it  provides  for  its  temporal  wants.  It  cannot  alter 
the  church  faith  or  covenant ;  it  cannot  receive  or  expel  meml^era,  or 
prevent  the  chun^,  as  distinguished  from  the  corporate  body,  from 
receiving  or  expelling  v.homsoever  that  body  may  see  fit  to  receive 
or  expel ;  and  consequently  no  action  can  be  maintained  against  the 
eorporaUon  for  an  alleged  expulsion  of  a  member  ftoixL  the  church. 

Error  to  the  Circuit  Coart  of  Wayne  County. 

CooLEY,  J.  The  preliminary  objection  to  the  maintenance- 
of  this  action  is  so  unmistakably  fatal  that  there  can  be  no  oc> 
casion  or  excuse  for  consideri-ng  any  other.  The  plaintiff, 
who,  previous  to  February  2^  1881,  was  a  member,  in  good 
standing,  of  the  Second  Babtist  Church  of  Detroit,  brings  suit 
against  the  defendant  to  recover  damages  for  having  been,  on 
that  day,  unwarrantably  and  without  trial,  upon  charges,  ex- 
pelled from  memben^hip.  The  suit  is  against  the  corporate 
body  known  in  law  as  '*The  Trustees  of  the  Second  Baptist 
Church  of  Detroit,"  and  which  was  organized,  by  voluntary 
association,  under  authority  conferred  by  the  revised  statutes 
of  1838.  The  provision  contained  in  that  code  is  substantially 
the  same  which  has  always  existed  in  this  state,  and  which  is 
simple  and  easily  understood.  Persons  desirous  of  forming 
themselves  into  a  religious  society,  sign  articles  of  associatioa 
for  the  purpose,  agree  upon  a  name,. elect  trustees,  and  put 
their  articles  on  record,  when  duly  perfected.  They  thereby- 
become  a  corporation  by  the  ni^me  agreed  upon,  and  may  take, 
hold,  and  odnvey  property,  and  exercise  the  ordinary  fane- 
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tions  of  corporate  bodies*.  The  associates  are  not,  necessarily, 
professors  of  any  particular  belief  or  faith,  or  members  of  any 
church ;  and  corporate  succession  is  kept  up  by  conferring  the 
privileges  of  corporators  on  all  who  regularly  attend  worship  in 
the  society,  and  contribute  toTtts  support.  And  the  trustees, 
who  are  to  manage  the  temporal  affairs  of  the  corporation, 
may,  or  may  not  be  church  members. 

Connected  with  the  corporation,  the  statute  contemplates 
that  there  will  be  a  church,  though,  possibly,  this  may  not  be 
essential.  In  this  case  there  is  one.  The  church  has  its 
members,  who  are  supposed  to  hold  certain  beliefs  and  sub- 
scribe some  covenant  with  each  other,  if  such  is  the  usage  of 
the  denomination  to  which  the  church  is  attached.  The 
church  is  not  incorporated,  and  has  nothing,  whatever,  to  do 
with  the  temporalities.  It  does  not  control  the  property  or 
the  trustees;  it  can  receive  nobody  into  the  society  and  can 
expel  nobody  from  it.  On  the  other  hand,  the  corporation 
has  nothing  to  do  with  the  church,  except  as  it  provides  for 
the  church  wants.  It  cannot  alter  the  church  faith  or  cove- 
nant, it  cannot  receive  members,  it  cannot  expel  members,  it 
cannot  prevent  the  church  receiving  or  expelling  whomsoever 
that  body  shall  see  fit  to  receive  or  expel.  This  concise  state- 
ment is  amply  sufficient  to  show  that  this  suit  has  no  founda- 
tion. The  corporation  is  sued  for  a  tort  which  it  neither  com; 
mitted  nor  had  the  power  to  prevent,  and  which  has  occurred 
in  a  proceeding  where  the  interference  of  the  corporation 
would  have  been  an  impertinence. 

But  it  is  said  that  the  church  is  an  integral  part  of  the  cor- 
poration ;  or,  rather,  that  it  is  the  corporation  in  its  spiritual 
capacity  Its  being  an  integral  part  of  the  corporation  proves 
nothing.  Counties,  towns,  and  school-districts  are  integral 
parts  of  the  state,  but  the  state  is  not,  for  that  reason,  liable 
for  their  torts ;  and  as  to  spiritual  capacity,  the  corporation 
has  none ;  it  is  given  capacity  in  respect  to  temporalities  onh*. 
If  the  corporation  had  assumed  to  expel  this  plaintiff* from  the 
church,  she  might  treat  its  action  with  contempt;  but  a^  she 
makes  no  complaint  of  wrongful  corporate  action,  we  must 
assume  that  the  corporation  has  never  invaded  her  rights.  If 
the  church  has  done  so,  the  church  alone  is  culpable.  The 
distinction  between  church  and  corporation,  in  these  cases,  is 
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sufficiently  explained  in  the  following  authorities:  Baptist 
Church  V.  WithereU,  3  Paige  296;  S.  C.  24  Amer.  Dec.  223;  Lavh 
yer  v.  Cipperly,  7  Paige  281 ;  Robertaan  v.  BuUiona,  11  N.  Y.  243; 
Bellport  V.  Taoker,  29  Barb.  256,  and  21  N.  Y.  257 ;  Burrd  v.  Ad- 
eodate  Reformed  Church,  44  Barb.  282;  MiUer  v.  OabU,  2  Denio 
492;  Ferrarip  v.  VascanceOos,  31  111.  25;  Calkins  v.  Cheney,  92  111. 
463 ;  Keyser  v.  Stansifer,  6  Ohio  363 ;  Shannon  v.  JVos^,  3  B.  Mon. 
253;  German^  etc.,  Cong.  v.  Pressler,  17  La.  Ann.  127;  ffHara  v. 
Stack,  90  Pa.  St.  477;  Sohier  v.  Triniiy  OAurcA,  109  Mass.  1; 
Walrath  v.  Campbdl,  28  Mich.  111.  See  also  Hale  v.  £«mtt,  52 
N.  Y.  1. 

Judgment  affirmed,  with  costs. 


BOOK  NOTICES. 


flawytr'i  UniUdStaUi  B«porU,  Vol.  8.    A.  L.  Bancroft  A  Ck).,  San  Fran- 
cisco.   1888. 

This  volume  is  larger  and  of  more  value  than  its  predeces- 
sors. There  is  one  feature  about  it  which  recommends  it  to 
the  profession,  and  that  is  the  shortness  of  its  opinions.  The 
only  long  opinion  is  that  rendered  by  justices  Fields  and 
Sawyer  in  the  railroad  tax  cases;  this  opinion  fills  eighty-five 
pages.  Among  the  other  important  cases  in  this  volume  may 
be  mentioned  those  deciding  the  following  points:  Measure 
of  damages  for  the  wrongful  detention  of  a  certificate  of 
deposit,  p.  17;  points  of  practice  in  suits  against  corporations 
by  stockholders,  pp.  51,  435 ;  breach  of  contract  to  form  part- 
nership, p.  110;  promissory  note  payable  in  poundtr  sterling,, 
holding  that  under  §  3565,  R.  S.  U.  S.,  the  value  of  a  pound 
sterling  is  four  dollars  eighty-six  cents  and  six  and  one-half 
mills,  instead  of  four  dollars  eighty-four  cents  and  forty- 
eight  hundredths,  as  under  the  act  of  1857,  p.  167 ;  sealed  letters 
do  not  fall  under  that  class  of  matter  which  is  non-mailable 
because  of  obscenity,  p.  194;  residents  of  territories  can  not 
sue  in  the  federal  courts  as  residents  of  states,  p.  316 ;  when 
wealth  of  defendant  may  be  shown  in  action  for  damages^ 
p.  488. 
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DIGEST  OF  CASES. 


BaiiMny—  Offioera  Bondamen-^  When  Zdable.—Sneh  interchange  of  as- 
sistance, between  offioera  of  a  bank,  as  temporary  need  may  require, 
is  ftdrly  within  the  contemplation  of  the  appointment  of  such  officer,  and 
the  sureties  on  his  bond  are  liable  for  a  defiiult  made  while  temporarily 
filling  the  place  of  another  officer.  DetroU  JSaving*s  Bank  v.  Zeigler, 
(Mich.) 

Common  iMwSiater  Slate.— In  absence  of  evidence  to  the  contrary, 
the  common  law  is  presumed,  by  the  court,  to  prevail  In  a  sister  state. 
Oahalan  v.  Monroe,    Ala.,  Dec.  Term  1882;  16  Rep.  108. 

Contancii—Bmdence— Previous  Omveraatiim  Loading  to  a  Verbal  Gbn- 
tract  Adwisewble, — In  an  action  to  recover  the  price  of  wheat  bought  by 
the  plaintiflb,  as  factore  for  the  defendants,  for  future  delivery,  where 
the  defense  is  that  the  transaction  was  a  gambling  contract,  no  de- 
livery being  intended,  but  only  an  adjustment  of  differences  in 
price,  1%,  was  held,  erix>r  to  refuse  to  let  the  defendants  testify  as  to  con- 
versations had  by  them,  with  the  plain tifb,  before  the  orders  for  the 
purchase  were  actually  given,  as  throwing  light  upon  the  nature  of  the 
transaction,  It  not  being  the  last  words  spoken  that,  in  all  cases,  gives 
character  to  the  transaction.  Brand  v,  Henderson,  Iowa,  June  16,  1888. 
Chicago  Legal  News,  Aug.  4. 

CwLtnat—Spee^  Per/ortnanee—Not  Decreed  when, — Courts  of  eqi|ity 
never  decree  the  specific  performance  of  a  contract  when  the  decree  will 
be  a  vain  and  imperfect  one.  Werden  v.  Oraham,  111.,  June  16,  1888, 
Chicago  Ijcgal  News,  Aug.  4. 

GoipenLtion—^anehiseSale  on  Bzecuiion.— In  the  absence  of  any  pro- 
vision therefor,  either  in  the  general  law  or  the  charter  of  a  company, 
the  franchise  cannot  l>e  levied  upon  and  sold  for  debt.  N,  O,  S,  F,  dt  L, 
Ry,  Ob,  V.  Delamore,    Iol,,  Dec.  1882.    16  Rep.  173. 


Court— l^ven  Division  q/l— Where  a  court  is  composed  of  an  even 
number  of  judges,  and  is  evenly  divided,  the  Aiotion  fails,  and  allowance 
of  injunction  by  one  over  another  is  error.  Madlam^s  App.  Pa.,  June  4, 
1883.    16  Rep.  186. 

Criminal  Imw— Assault— Deadly  Weapotir—TYespasser— Necessity.— The 
use  of  a  deadly  weapon,  to  resist  the  encroachment  of  a  trespasser,  is  not 
unlawful,  unless  it  be  unnecessary.  The  question  of  necessity  is  one  of 
fact  for  the  jury.    Dinan  v.  Oibbon.    Gal.,  May,  1883.    16  Rep.  168. 


IhtmtLg^n— Excessive— Beview.— A.  iudgment  will  not  be  reviewed  upon 
the  ground  that  the  damages  are  excessive.  The  Walnuh  By.  Co,  v.  Me- 
Daniels.  U.  S.  8.  C,  '  ca.  Term,  1882.  Washington  Law  Rep.,  July  23, 
468. 
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JMToroe— ^iiiw>ny. — There  Ss  no  fixed  rule  aa  to  the  proportion  of  the 
hushand's  property  or  permanent  alimony,  to  be  decreed  to  the  wife 
upon  decree  of  diyoroe.  It^rangea  from  one-half  to  one-third  and  lower, 
xegard  being  had  to  the  legal  and  equitable  rights  ef  the  parties,  the  abil- 
ity of  the  husband,  the  special  estate  of  the  wife,  the  character  and  situa- 
tion of  the  parties,  and  the  circumstances  of  the  particular  case.  Vamejf 
▼.  Vamay.    Wis.,  May  1888.    16  Rep.  190. 

^wid9mo%^Brror—Rever9al^AdmU9ion  of  Improper  Evidence  when  no 
Qrwmd  of  Reversal,— The  admission  of  improper  evidence,  of  a  trifling 
character,  not  aflfecting,  in  the  slighest  degree,  the  defense  set  up,  aflfords 
no  ground  for  reyersing  a  Judgment  in  favor  of  the  plaintiff,  ftilly  Justi- 
fied by  the  other  acts  found  by  the  Jury.  Yokem  ▼.  LoveU,  111.,  June  16, 
1883.    Chicago  Legal  News,  Aug.  4. 


Xzosptioas~lftt«e  he  Signedat  the  ttme  ofRUUng  Greeted  to.— A  bill  of  ex- 
ceptions should  be  reduced  to  writing  and  signed  during  the  term  at  which 
a  motion  is  made  and  decided,  except  in  cases  where  the  counsel  consent, 
or  the  Judge,  by  an  entry  on  the  record,  directs  that  it  may  be  prepared  in 
vacation,  and  signed  nunc  pro  tune;  and,  in  all  cases,  it  should  appear  on 
its  faoe  to  have  been  signed  at  the  trial.  W,  St,  L,  dt  P.  Ry.  v.  People, 
HI.,  June  16, 1888.    Chicago  Legal  News,  Aug.  4. 


VmaA-^juagmenl  Sntered^Relie/,^E4iiiitj  will  not  grant  relief  to  a 
Judgment  debtor  where  the  same  was  fraudulently  entered  on  the  rec- 
ords for  purpose  of  depriving  the  wife  of  alimony.  .  Winebreuner  v.  Me- 
Henry.    Md.,-Oct.  Term,  1882.    16  Rep.  175. 


Jadgmeat—  Vaeation  of  After  Term,— The  court  has  power,  on  mo- 
tion, where  proper  cause  is  shown,  to  vacate  its  Judgment  and  grant  a 
new  trial  after  the  expiration  of  the  term  at  which  the  judgment  was 
rendered.  Pfnilipe  v.  Negley,  Sup.  Ct.  D.  C,  Feb.  19,  1883.  Washing- 
ton Law  Rep.,  Aug.  4. 


Mortgage—  When  Giving  a  New  Security  Diseharges.-^When  it  clearly 
appears  that  the  giving  of  a  new  securitv  is  intended  as  an  absolute  pay- 
ment of  a  mortgage  indebtedness,  it  will  have  that  effect,  but  not  other- 
wise. The  presumption  is  always  the  other  way.  The  general  rule  is, 
that  no  change  of  the  evidence  of  the  mortgage  indebtedness  will 
operate  as  a  discharge  of  the  mortgage.  Bond  v.  The  Liverpool  dt  London 
A  Globe  Ins.  Go,    111.,  June  16, 1883.    Chicago  Legal  Newf>,  Aug.  4. 

Manioipal  Bon&B— Purchaser— Authority  of  Agent— Rati fieation—Statute 
MUst  be  Strictly  I\)Uowed.—A  purchaser  of  municipal  bonds  executed  by 
agents  must  ascertain  at  his  peril  that  the  delegated  authority  has  been 
conferred.  Every  step  requested  by  a  staute  authorizing  a  town  to  issue 
honds  in  aid  of  a  railroad  must  be  in  Htrict  conformity  to  the  statute. 
Payment,  by  a  town,  of  interest  upon  bonds  does  not  amount  to  a  ratifi- 
cation where  there  was  a  want  of  authority  to  issue  same.  Oowdrey  v. 
Omeodea,    U.  S.  C.  C.  N.  D.  of  N.  Y.,  June  1. 1883.    16  Rep.  102. 
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CURRENT  TOPICS. 


JIBBXIAH  8.  BLACK. 
Judge  Black  is  dead;  the  friend  of' the  people  is  buried;  the 
fde  of  monopolies  is  no  more.  He  bad  attained  a  ripe  old  age 
— one  filled  with  usefulness  and  honor — and,  in  the  course  of 
nature,  it  was  not  to  be  expected  that  he  could  live  much 
longer ;  -and,  as  he  said  on  the  death  of  Justice  Gibson, "  the  blow, 
though  not  a  sudden^  is,  nevertheless,  a  severe  one,"  for  a  Nestor 
of  the  profession  is  dead.  The  eternal  and  implacable  foe  of 
all  oppression  and  all  wrong;  the  persecutor  of  all  monopolies; 
the  exposerof  numerous  frauds  upon  the  public;  the  champion 
of  the  cause  of  the  common  people,  and  the  deiender  of  the 
rights  of  the  masses.  Judge  Black  endeared  himself  to  all  classes, 
and  won  a  niche  in  the  temple  of  memory  that  will  be  his  as 
long  as  time  shall  last.  He  was,  in  no  sense,  an  ordinary 
man,  and  we  may  never  look  upon  his  like  again.  In  his 
death  the  profession  has  lost  a  leading  light,  the  public  a  wise 
counselor,  the  people  a  fast  friend. 

Judge  Black  was  born  January  10,  1810,  in  Glades,  Somer- 
set County,  Pennsylvania,  and  devoted  himself  to  the -study 
of  law  ever  since  reaching  maohood.  Admitted  to  the  bar  in 
1830,  he  soon  became  prominent  in  the  profession  and,  in 
-  Aptily  1842,  was  appointed  presiding  judge  in  the  district 
in  which  be  lived.  In  1851  he  was  elected  to  the  bench  of  the 
Supreme  Court  of  Pennsylvania,  and  was  made  chief  iustioe. 
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In  1854,  on  the  expiration  of  his  term,  he  was  reelected* 
His  greatest  distinction  he  gained  after  he  was  appointed  at- 
torney-general by  President  Buchanan. 

It  has  been  said  that,  large  as  Judge  Black  had  grown  in 
public  estimation  during  the  circle  of  years  between  his  ad* 
mission  to  the  bar  and  his  election  to  the  supreme  court  of  the 
state,  and  his  servipe  therein,  his  life,  after  he  went  into* 
the  broader  field  of  national  service,  furnishes  the  most  in* 
teresting  and  important  chapter  of  his  life;  for  from  the 
moment  he  entered  upon  his  duties  as  attorney-general,  he 
laid  a  stiong  hand,  not  only  upon  the  duties  of  his  office,, 
but  upon  the  whole  administration,  of  which  he  was  the 
legal  adviser.  Judge  Black's  long  acquaintance  with  the- 
moods  and  methods  of  the  president,  and  influence  over  himy 
were  often  called  into  requisition  by  the  other  cabinet  minis* 
ters  in  approaching  him  upon  matters  of  importance,  the  dis* 
cussion  of  which  demanded  more  time  and  greater  quiet 
than  was  often  given,  save  to  one  who,  at  all  times,  had  ac- 
cess to,  and  the  ready  ear  of  the  executive.  This  fact  created 
the  impression  that  Judge  Black  had  more  newer  over  the 
president,  and  a  greater  part  in  shaping  his  administration, 
than  he  really  did  have. 

During  the  administration  of  President  Buchanan,  Judge- 
Black  was  a  central  figure  in  national  a£hirs,  and  had  to- 
bear  the  blame  for  the  dissensions  which  were  rife  during 
that  period,  for  the  financial  crisis  of  1857,  and  all  the 
other  trials  and  tribulations  during  the  administration.  Aa 
attorney-general,  he  was  not,  nominally,  the  president's 
chief  adviser,  yet  his  long  and  intimate  acquaintance  with 
Mr.  Buchanan  naturally  forced  bim  into  that  position,  and 
he  was  charged  with  many  oi  the  acts  and  utterances  of 
his  chief  that  he  actually  and  strenuously  opposed.  That, 
going  to  Washington  as  he  did  the  especial  friend  of  the 
president,  with  a  country-wide  reputation  as  a  jurist  and 
scholar,  it  was  but  natural  that  he  should  at  onpe  take  a 
front  seat  in  the  political  councils  of  his  party  and  a  first 
place  in  the  society  of  the  national  capital.  And  when  once 
there  bis  marvelous  conversational  powers,  his  keen  wit  and 
inexhaustible  fund  of  anecdote  and  information  soon  made- 
him  a  favorite  in  all  circles  and  amone:  all  classes;  political 
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opponents^  as  well  as  party  associates,  even  in  tbose  days 
wlien  party  spirit  rah  almost  to  a  personal  yiolenee,  Bought 
his  company  and  enjoyed  his  friendship. 

In  the  cabinet  Judge  Black  strenuously  opposed  secession. 
In  one  of  his  opinions  he  says: 

''The  Union  is  necessarily  perpetual.  No  state  can  law- 
fiilly  withdraw  or  be  expelled  from  it.  The  federal  consti- 
tution is  as  much  a  part  of  the  constitution  of  every  state 
as  if  it  had  been  textnatly  inserted  therein.  The  federal  gov- 
emment  is  sovereign,  within  its  own  sphere,  and  acts  directly 
upon  the  individual  citizens  of  every  state.  Within  these 
limits  its  coercive  power  is  ample  to  defend  itself,  its  laws,  and 
its  property.  It  can  suppress  insurrection,  fight  battles,  con- 
quer armies,  disperse  hostile  combinations,  apd  punish  any 
or  all  of  its  enemies.  It  can  meet,  repel  and  subdue  all  those 
who  rise  against  it.  But  it  cannot  obliterate  a  single  com- 
monwealth from  the  map  of  the  Union,  or  declare  indiscrimi- 
nate war  against  all  the  inhabitants  of  a  section, confounding 
the  innocent  with  the  guilty." 

After  the  war  Judge  Black  became  one  of  the  mci^t  '>itter 
and  extreme  assailants  of  the  policy  of  reconstruction,  be- 
cause his  devotion  to  the  theory  of  state  rights  HxiAc  Iiiia 
regard  the  whole  framework  of  legislation  from  1865  to  l^^O 
as  an  abomination. 

He  was  one  of  the  ablest,  as  well  as  one  of  the  most  dis- 
tinguished of  American  jurists.  He  took  a  prominent  part  in 
the  argument  before  the  supreme  court  of  the  cases  involving 
the  constitutionalty  or  the  application  of  ttiC  reuoiibiruciioi^ 
laws,  and  was  counsel  in  the  noted  Milli^ .  n  axm  Slaughter 
House  cases.  In  the  New  Almedon  Quicksilver  Mining  v  uiu- 
pany's  case,  where  he  is  said  to  have  received  one  of  the 
largest  fees  ever  earned  in  this  country,  his  opponents  were 
Charles  O'Conner  and  Judah  P.  Benjamin.  In  the  Reconstruc- 
tion Act  litigation  he  was  a  leading  figure,  and  wa8  an  associate 
of  President  Garfield  in  the  case  which  protects  a  citizen 
against  trial  for  his  life  by  a  military  comni  r^x  n.  He  wiu)  n  - 
tained  by  President  Johnson  in  his  irapeachm/>nt  trial,  ou. 
retired  from  the  case :  and  subsequently  was  ol  counsol  for 
Secretary-oi-War  Belknap,  and  for  the  democratic  claiuiar 
before  the  electoral  commission. 
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In  t&ese,  as  in  all  similar  cases,  Judge  Black's  legal  aoumen 
and  learning  were  shadowed  by  the  effect  of  his  intense  and 
even  violent  partisan  feeling,  and  he  hardly  received  from 
th^  people  the  recognition  which  he  deserved,  but  there  is 
no  doubt  that  he  rendered  his  clients  and  the  country  substan- 
.tial  service. 

Since  the  expiration  of  Buchanan's  term  Judge  Black  has 
held  no  office,  but  his  learning  and  bis  great  experience  were 
jdways  at  the  disposal  of  the  public,  and  he  has  been  one  of  the 
most  interesting  figures  in  the  public  life  of  the  country.  As 
a  fervent  partisan  of  Democratic  principles,  as  a  lawyer  and 
advocate  of  extraordinary  talent,  and  as  a  controversialist  he 
has  attracted  the  attention  of  the  public,  and  has  exerted  a 
peculiar  and'  sometimes  a  considerable  influence  upon  the 
course  of  political  events.  No  man,  probably,  has  been  oftener 
quoted  on  constitutional  questions  in  the  United  States  than 
Judge  Black.  Of  late  years  he  was  quite  conspicuous  through 
his  strong  hostility  to  monopolies  of  all  kinds,  and  he  has 
contributed  to  the  North  American  Review^  and  other  publica- 
tions, a  number  of  articles  on  the  monopoly  question. 
He  became  also  prominent  in  the  movement  for  the  estab- 
lishment of  an  anti-monopoly  party.  Christianity  found  in 
him  also  a  ready  defender,  and  his  answer  to  Robert  Inger- 
soil's  attacks  on  the  Christian  religion,  in  the  Nurth  Ammcan 
Review,  a  short  time  ago,  attracted  the  attention  of  the  eatire 
country. 

He  has  for  years  past  led  as  nearly  a  retired  life  as  his  rest- 
less spirit  and  fiery  Democracy  would  permit,  but  losing 
nothing  of  his  characteristic  aggressiveness,  and  his  invective 
has  been  as  sweeping,  his  epithets  have  been  as  stinging, 
irhen  he  has  appeared  in  print,  as  ever.  That  he  was  one  of 
the  few  great  lawyers  of  his  day  and  country  cannot 
be  denied  by  those  who  knew  his  achievements  in  his  profes- 
sion, and  the  country  may  remember  with  gratitude  the 
firmness  of  his  attitude  in  1860,  and  the  sincerity  and 
.fidelity  to  conviction  with  which  he  always  dealt  with  pub- 
lic questions. 

He  may  have  had  a  bias  for  hobbies,  and  his  mind  a 
tendency  to  run  in  ruts,  yet  he  was,  nevertheless,  a  truly 
great  and  noble  man.    The  people  mourn  his  loss. 
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•«A8SUBID**  AVD  "DrSUBSD.** 

The  words  "assured"  and  "  intured,"  when  referring  to  the 
party  for  whose  benefit  an  insurance  on  the  life  of  another  has 
been  effected,  have  hitherto  been  used  interchangeably. 
The  words  have  been  regarded  as  being  as  nearly  perfect  syno- 
nyms as  are  usually  met  with  in  the  English  language. 

Assured  comes  to  us  through  the  French  assure  from  the 
Latin  odand  aecurusy  and  means,  literally,  "care  aside,"  freedom 
firom  care,  unconcern,  composure. 

Insure  is  formed  by  using  the  prefix  tn,  intensively,  with 
sure.  Sure  comes  to  us  from  the  French  sur^  which  is  defined 
as  meaning  certain,  infallible,  safe,  steady.  Assure,  as  used 
in  underwriting,  means,  to  release  from  concern  or  anxiety 
because  of  the  probability  or  possibility  of  loss  or  death;  and 
insure,  to  make  certain  or  safe  from  the  same  contingencies. 

These  words  have  gotten  into  the  courts,  recently  (^jEtna 
Life  Itu.  Co.  v.  France,  94  U.  S.  562 ;  Connecticut  Mutual  Life  Ins. 
Co.  V.  Luchs^  17  Cent.  L.  J.  130),  and  an  attempt  was  made  to 
fasten  upon  these  words  a  technical  character,  by  making  the 
word  assured  refer  to  the  party  to  whom  or  in  whose  favor  a 
policy  of  insurance  is  issued  upon  the  life  of  another,  and  the 
word  insured  refer  to  the  person  upon  whose  life  the  policy  is 
issued.  This  is,  truly,  a  distinction  which  may  be  arbitrarily 
fastened  upon  the  words  for  the  convenience  of  the  courts,  but 
it  is  one  which  is  in  no  sense  justified  by  the  original  Signifi- 
cance of  the  words.  This  distinction  reminds  one  of  Sir  Hu- 
dibras,  of  whom  Butler  says  : 

**  He  was,  in  loffic,  a  great  critic, 
Profoundly  skiUed  in  analytic; 
He  could  distinguish  and  divide 
A  hair  'twizt  south  and  south-west  side." 


COVTEMFT  nr  DITOBCS  SUITS. 

The  Supreme  Court  of  California,  in  the  case  of  Johnson  v. 
Superior  Court,  say  that  the  delivery  to  the  defendant  in  an 
action  for  divorce,  while  in  another  state,  of  a  certified  copy 
of  an  order  to  pay  costs  and  counsel  fees,  does  not  constitute 
a  service,  and  that  the  defendant  will  not  be  in  contempt  for 
failing  to  obey  such  order,  and  that  the  court  can  not  deny 
process  to  make  his  defense. 
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We  call  attention  to  the  case  of  Bank  v.  AdanUj  published 
in  this  number.  This  is  an  important  decision  and  enuciates 
a  principal  of  law  which  should  be  known  to  all  lawyers  and 
be  upheld  by  all  courts.  Because  a  man  has  at  one  time  in 
his  life  been  unfortunate  or  improvident  and  contracted  debts 
which  he  has  never  been  able  to  satisfy  or  adjust,  is  no  good 
reason  why  he  should  be  cut  off  from  the  munificence  of  a 
kindly  disposed  friend,  his  inheritance  gobbled  up  by  in- 
satiate creditors,  and  he  '^condemned  without  benefit  of 
clergy  "  to  bear  the  burdens  of  a  druge  and  live  the  life  of  a 
beggar  for  the  rest  of  his  days.  To  take  from  him  that  which 
a  parent  or  a  friend  has  wisely  set  apart  for  the  purpose  of 
keeping  him  from  want  and  his  family  from  the  poor  house, 
is  ^'  robbing  Peter  to  pay  Paul,"  and  is  a  system  of  legalized 
robbery  that  savors  too  strongly  of  barbarous  customs  and  de- 
cayed civilizations  to  be  longer  recognized  and  enforced  by 
our  courts. 


"  PULL  BACKS.*' 

The  United  States  Circuit  Court,  at  St.  Paul,  recently,  in 
the  case  of  Croclcett  v.  The  SL  Paul  and  Milwaukee  Ry.  Oo.^  where 
a  woman  wore  a  *'  pull  back  "  dress,  which  interfered  with  her 
movements,  and  thus  prevented  her  availing  herself  of  the 
natural  means  of  escape,  and  was  injured  by  being  caught  be- 
tween the  platforms  of  the  cars,  upon  action  for  damages 
therefor,  ?ield,  the  defendant  setting  up  contributory  negligence, 
that  the  fact  that  plaintiff  wore  such  dress,  and  that  it  inter- 
fered with  her  natural  movements,  was  competent  evidence. 


NOTES  OF  CASES. 


WIDOWS. 
The  Supreme  Court  of  Pennsylvania  recently  held,  in  Bow- 
ersoz's  App.^  13  Pitts.  L.  J.  490,  that   the  statute  giving  the 
w'dow  a  nrnferred  right  to  administer  on  the  estate  of  her  de- 
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ceased  husband,  is  not  made  to  depend  upon  the  state  of  the 
education  of  such  widow ;  illiteracy  or  defectiye  education  is 
not  a  legal  disqualification.  In  passing  on  the  case,  the  court 
say:  "It  is  true  she  is  rather  illiterate.  She  cann€>t  write. 
She  cannot  read  printing,  unless  it  be  in  Grerman.  She  has 
not  a  business  education.  In  this  respect  she  is  like  a  large 
majority  of  widows  in  this  commonwealth.  The  act  of  aspem- 
bly  giving  the  widow  the  preferred  right  to  administer  on  the 
estate  of  her  deceased  husband,  has  not  made  an  imperfect  or 
defectiye  education  a  legal  disqualification.  A  good  mind  and 
a  sound  judgment,  a  Knowledge  of  the  values  of  property, 
and  the  practical  transactions  of  life,  are  sufiicient  to  satisfy 
the  requirements  of  the  statute." 

In  Qruner^a  App.^  40  Legal  Intelligencer  310,  the  same  court 
declare,  that  the  doctrine  of  advancement  does  not  apply  to  a 
wife  as  to  a  child,  and  that,  where  a  widow  elects  to  take 
against  her  husband's  will,  but  dies  before  her  share  is  ascer- 
tained and  set  off  to  her,  this  does  not  defeat  her  right.  The 
court  say:  "By  her  election,  thus  unequivocally  made,  her 
right  in  the  property  became  vested. '  The  precise  value  of  her 
interest  was  not  then  known,  nor  was  the  value  of  that  of  any 
heir  of  the  decedent  then  known.  Each  was  to  be  determined 
in  the  future.  The  mere  fact  that  the  widow  died  before  her 
share  was  ascertained  and  set  off  to  her,  in  no  wise  defeats  the 
right  of  property  which  had  vested  in  her  under  the  election 
which  she  had  made,  ^ic  :|c  :|e  f  j^^  election  which  she  made 
vested  in  her,  immediately  and  absolutely,  one-third  of  the* 
personal  estate  of  the  decedent,  after  the  payment  of  his  debts, 
and  the  costs  and  expenses  of  administration." 

Where  a  widow  marries  before  receiving  her  appraisement, 
her  right  thereto  is  not  affected  by  such  marriage.  EtwnJfa 
App.,  13  Pitts.  L.  J.  77. 

It  has  been  held  that,  where  a  testator  makes  his  widow 
the  principal  object  of  his  bounty  during  her  life,  giving  her  aU 
his  estate,  to  be  held  and  enjoyed  as  her  own,  and  nominating 
and  appointing  those  whc»n  be  wishes  to  act  as  his  executors 
upon  her  decease,  subh  parties  c%nnot  be  required  to  take  out 
letters  testamentary  until  after  the  widow's  death.  Lininger^g 
App.,  13  Pitts.  L.  J.  274. 

An  advanoement  has  been  said  not  to  be  an  asset  oi  a  de- 
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cedent'^  estate,  and  that  the  widow  has  no  interest  in  it.  Es- 
tate of  Gamahany  13  Pitts.  L.  J.  31. 

Where,  by  will,  a  testator  devises  and  disposes  of  all  his  es- 
tate, the  widow  is  still  entitled  to  an  allowance  ont  of  such  es- 
tate pending  settlement.  Barker  v.  Barker^  51  Wis.  53S-649; 
S.  C.J  8  N.  W.  Rep.  289;  on  second  appeal,  15  N.  W.  Rep. 
425. 

It  has  been  held  that,  where  a  widow  claims  her  exemption 
or  allowance  in  money,  there  being  no  money  belonging  to 
the  estate,  and  declines  to  retain  any  of  the  personal  prop- 
erty, and  refuses  an  appraisement  of  it,  she  can  not  wait  until 
the  personal  property  is  sold,  and  twrned  into  money,  and 
then  apply  for  same  out  of  proceeds.  HurU^s  App.,  13  Pitts. 
L.  J.  77. 


un  nrsuEAVcB  pouct-suitov. 

A  suit  may  be  maintained  against  a  benevolent  institution 
for  the  amount  of  the  sum  insured ;  the  remedy  is  not  by 
mandate  to  compel  assessment  of  mombers  therefor.  Masonic 
Mat.  Ben.  Ass.  v.  Beck^  (Ind.) ;  State  ex  rd.  v.  Boards  etc.,  Tip- 
picanoe  Co.,  45  Ind.  501 ;  Louisville,  etc.,  Ry.  Co.  v.  StaU,  25  Id.  ; 
Board,  etc.,  of  Johnson  Co.  v.  Hicks,  2  Ind.  257 ;  Mutual  Aid  Ass. 
v.  Riddle,  12  Ins.  L.  J.  554.  It  has  been  held  by  the  Supreme 
Court  of  Pennsylvania  th&t  there  is  nothing,  per  se  in  the 
nature  of  a  contract  of  life  insurance  which  requires  either 
notice — to  the  insurer— of  the  death  of  the  assured  or  a  de- 
mand for  the  money  due  on  the  policy  of  insurance  before 
bringing  an  action.  Muiual  Aid  Society  v.  Oorley,  13  Rep. 
635. 

Where  a  policy  of  life  insurance  is  made  payable  to  the 
devisee  of  the  assured,  and  such  assured  die  intestate,  his  ad- 
ministrator can  not  maintain  an  action  on  policy  to  recover 
the  insurance.  Worley  v.  N.  W.  Masonic  Aid  Association,  (U.  8. 
C.  C),  13  Rep.  233.  But  where  a  policy  of  insurance  is  for 
the  benefit  of  the  assured's  wife,  and  in  the  event  of  her 
death  the  amount  to  be  payable  to  her  children,  action  may 
be  maintained  by  the  beneficiary  on  repudiation  of  the  policy, 
for  damages,  and  in  case  of  death,  for  the  amount  of  insurance. 
Clemmitt  v.  N.  Y.  Ins.  Co.,  (Va.),  14  Rep.  349.  Where  a  father 
had  his  life  insured  for  the  benefit  of  his  daughter  and  made 
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payable  "to  her,  her  execotors,"  etc^  on  her  death  it  was 
held  that  the  father  had  no  interest  in  the  policy.  OUmm  v. 
GloecUer,  (HI.),  15  Rep.  3S4. 

It  has  been  held  that  where  the  proceeds  of  a  beneficiary 
certificate  are  made  payaUe  to  the  administrators  of  the  do- 
nor's children,  who'  at  the  time  of  issuance  of  the  policy  were 
minors,  at  death  of  assored  the  guardian  of  such  children  was 
entitled  to  the  proceeds.  In  re  EtUUeof  SehmiiL  18  Pitts.  L.  J. 
12&  The  court  say  that  there  was  simply  an  immaterial  mi»> 
take  in  the  name  of  the  trustee.  ChmelP$  App,^  14  Pa.  SL 
884. 

Mutual  benefit  societies  which  obligate  themselves  to  pay  a 
certain  amount  of  money  upon  the  death  of  a  member,  to 
their  beneficiaries,  are  said  to  be  regarded  in  law  as  ordinary 
insurance  companies.  State  v.  UerdunU^  Ex.  Ben.  Soe.^  10  Ins. 
L.  J.  69;  May  on  Ins.,  §  505a;  and  it  is  said,  in  Oliver  v. 
Legion  of  Honor,  10  Pac  C.  L.  J.  481,  that  their  policy  is  not  a 
contract  and  need  not  issue. 


ORIGINAL  ARTICLES. 


STATUTB  OF  IIMITATIOMB. 

It  has  been  said  that  the  statute  of  limitations  does  not 
run  as  against  the  state  or  government,  but  that  it  does  run 
against  a  municipality.    13  Am.  L.  Rev.  793. 

The  rule  is  chat  the  statute  of  limitations  begins  to  run 
from  the  time  the  right  of  action  accrued.  Raymond  v. 
fltmofiwm,  4  Blackf.  76;  Banks  v.  Coyle,  2  A.  K.  Hash.  564; 
SUrnH  V.  DurreU.  3  T.  B.  Mon.  113 ;  Withers  v.  Rtehardeon,  5  Id. 
94;  Hardee  v.  Dunn,  13  La.  Ann.  161 ;  Oldin  v.  Greenleaf,  8  N. 
H.270;  Riehmany.  Riehman,  ION.  J.  L.  114;  Jones  v.  Conway, 
4  Yates  109 ;  HaU  v.  Vandergrift,  3  Binn.  374 ;  Mayfidd  v.  Sear 
wdl,  Cooke  (Tenn.)  437.  Thus  where  a  man  has  been  un- 
justly arrested  and  thrown  into  prison  the  right  of  action 
therefore  does  not  accrue  until  the  actual  imprisonment  ceases, 
consequently  the  statute  does  not  begir  to  run  until  the  im^* 
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prisonment  is  at  aa  end.  Dusenlmry  v.  Keiley^  8  Daly  687 ; 
Ingmi  v.  Snyder,  11  Week.  Dig.  370;  nids  9  Week.  Dig.  276. 
Where  a  check  has  been  given  in  payment  for  a  debt  and 
there  are  no  fnnds  in  the  bank  to  meet  it,  a  breach  immediately 
ensues,  and  the  statute  begins  to  run;  the  fraud  of  tiie 
drawer  will  not  affect  it.  Brvsh  v.  BarrtU,  11  Rep.  346  ;  The 
East  India  Ob.  v.  Paul,  I  Eng.  L.  R.  44-49 :  WhUehauae  v.  Fellows, 
100  Eng,  C.  L.  766;  Wilkinson  v.  Verity,  L.  R;  6  C.  P.  206.  As 
against  a  remainder  man  the  statute  does  not  begin  to  run 
until  the  death  of  the  life-tenant,  Mays  v.  Hannah,  4  Ky.  L. 
Rep.  50 ;  and  as  against  a  cestui  que  trust  the  statute  begins  to 
run  from  the  date  it  is  first  brought  to  his  knowledge  that  the 
tiustee  claims  to  hold  the  estate  in  his  own  right.  U.  A  v. 
Tayhr,  104  U.  S.  216;  Merrians  v.  Hassam,  14  Allen.  622; 
Baker  v.  Whiting,  3  Sumn.  486;  Kane  v.  Bloodgood,  7  John.  Ch. 
90;  Attorney  Oeneral  v.  Federal  St.  Meding  House,  3  Gray  1; 
Bright  v.  Egerton,  2  DeG.,  F.  &  J.  606;  Weddenbum  v.  Weddenr 
bum,  2  Kern.  749.  The  statute  begins  to  run  against  a 
mechanic's  lien  at  (he  expiration  of  the  time  in  which  the 
statute  requires  such  lien  to  be  filed.  Squire  v.  Parks,  66  la. 
407.  Where  fraud  intervenes,  the  statute  begins  to  run  when 
the  fraud  is  discovered.  LeRoy  v.  MuUiken,  8  P.  C.  L.  J.  685. 
The  statute  begins  to  run  in  favor  of  a  surety  or  grantor  from 
the  time  he  is  liable  to  suit,  and  in  favor  of  a  mortgagor  from 
the  time  the  mortgagee's  right  of  action  accrues.  RadcStiff  v. 
Leaning,  30  Ind.  289 ;  Governor  v.  SUmum,  11  Ala,  683;  Brandt 
on  Suretyship,  §§80,  120;  2  Jones  on  Mort.  §  1210. 
Where  a  wife  has  mortgaged  her  separate  property  to  secure 
the  debt9  of  her  husband,  she  stands  in  the  same  relations  and 
has  all  the  advantages  a  third  person  would  have  as  security 
on  the  obligation,  and  the  statute  begins  to  run  from  the 
maturity  of  the  note  thus  secured,  even  though  the  debt  be 
kept  alive  as  against  the  husband  by  proceedings  in  bank- 
ruptcy. Wafford's  AdmW  v.  Vnger,b  Tex.  L.  J.  230;  VaHis  v. 
Underwood,  18  Barb.  563;  Huntington  v.  Huntington,  2  Leading 
Cases  in  Eq.,  pt.  2,  p.  1938,  and  note;  1  Bishop  on  M.  W., 
§  604;  1  Jones  on  Mort.,  §  §  liS,  114 ;  Brandt  on  Suretyship,  §  § 
21, 22.  The  statute  begiivs  to  run  in  favor  of  a  public  officer,  in 
case  of  a  proper  disbursment,  from  the  date  where  the  claim 
should    have    been    presented  for  auditing  and  allowance. 
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Jkwey  y.IdnMf  67  la.  286.  And  where  a  statute  specifies  a  par- 
ticular time  in  which  an  officer  is  to  perform  an  official  act 
regarding  the  rights  of  others,  it  will  be  held  to  be  merely 
directory,  unless  the  nature  of  the  act  to  be  performed,  or  the 
lauRuage  issued  by  the  legislature,  show  that  the  designation 
of  time  was  intended  as  a  limitation  of  the  power  of  the 
officer.  Ihnd  ▼.  Negui,  8  Mass.  230 ;  VogU  v.  Grace,  6  Minn. 
294;  ataU  v.  Arry,  28  Id.  455;  Sedgwick's  Stat,  and  Const. 
L.  320,  ei  aeq. 

Where  a  statute  gives  a  right  of  action  unknown  to  the 
•common  law,  and  limits  the  time  within  which  such  action 
shall  be  brought,  such  limitation  is  operative  in  any  jurisdic- 
tion in  which  a  party,  entitled  to  bring  an  action  under  such 
statute,  may  sue.  Boyd  v.  Clark,  8  Fed.  Rep.  849 ;  Eaaiwood  v. 
Kennedy,  44  Md,  563 ;  Baker  v.  SUmebaker'a  Adm'r,  36  Mo.  349 ; 
Hvber  v.  Stimer,  2  Bing.  (N.  C.)  202. 

The  death  of  the  holder  of  a  note  after  its  maturity  and 
the  issuance  of  letters  of  administration-  on  his  estate  does 
not  extend  the -time  of  the  statute  of  limitations,  Chapman  v. 
Fande,  11  Week.  Dig.  391 ;  Sanford  v.  Sanford,  AdmVx,  62  N.  Y. 
^3;  otherwise,  however,  if  the  debts  fall  due  after  the 
death  of  the  holder  and  before  the  appointment  of  his  admin- 
istrator, Murray  v.  EaM  India  Co.,  5  B.  A  Aid.  204 ;  BuckUn  v. 
Ford,  5  Barb.  393 ;  Cary  v.  Stq>hen9(m,  2  Salk.  421.  The  courts 
hold  that  In  order  to  put  the  statute  in  motion  there  must  not 
only  be  a  person  in  esee  to  sue,  but  a  person  to  be  sued.  Dam 
▼.  Garr,  2  Seld.  124;  Levering  v.  Rittenhouee,  4  Whart.  130; 
Wenman  v.  Mohawk  Ins.  Co.,  13  Wend.  267 ;  JoUiffe  v.  PUt,  2 
Vern.  694 ;  Douglae  v.  Forrest,  4  Bing.  686 ;  Bet^amin  v.  DeOroat, 
1  Denio  155. 

It  is  well  settled  law  that  a  new  promise  to  pay  a  debt 
already  barred  by  the  statute  of  limitations  will  revive  it, 
provided, 

1.*  It  does  not  vary  the  terms  of  the  old  contract.  Lonsdale 
T.  Brown,  8  Wash.  404. 

2.. It  refers  specifically  and  plainly  to  tne  particular  debt, 
or  demand,  or  cause  of  action.  Martin  v.  Broach,  6  Ga.  21 ; 
Conway  v.  Seybum,  22  Ark.  290;  Buckingham  v.  Smith,  23  Ct. 
458;  Coo'^  v,  MaHin,  29  Id.  63 ;  Clarke  v.  Butcher,  9  Cow;  674 ; 
Arey  v.  8tq)henson,  11  Ired.  L.  86;  Clark  v.  Maguire,  35  Pa.  St. 
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269;    Loekhart    y.   Eave»,    Dudley    821;  Robins    y.    fbriey,   2 
Btrobh.  848. 

8.  It  is  clear  and  explicit.  Sater  y.  Shedar^  10  Harris  810^ 
Wetner  y.  Stein,  25  Alb.  L.  J.  18;  SHcUand  y.  Walker,  37  Ala. 
886 ;  Evans  y.  Cary,  29  Id.  99;  Ross  y.  Ross,  20  Id.  105 ;  Townesr 
y.  jRr^tMon,  lb.  147 ;  Bryan  y.  War«,  lb.  687 ;  Moore  y.  Lesuer,  IS 
Id.  606;  i2oji%  y.  Ghiyle,  19  Id.  151;  AoZy.  iW/e,  23Id.  701; 
«tt»  y.  Wboten,  24  Id.  474;  Jordan  y.  fluWaVd,  26  Id.  483; 
Ste/Tord  y.  Bryan,  3  Wend.  532;  Faw  y.  Kerr,  47  Pa.  St.  383; 
Wolfensbergen  y.  Koun^,  lb.  516 ;  Newcomb  y.  iV<nZ,  Harp.  355  ; 
Harrison  y.  Handley,  1  Bibb.  443;  .4«A  y.  Potton,  3  Serg.  ft  R. 
300;  Head  y.  Maners,  5  J.  J.  Marsh.  255 ;  &U  y.  Morrison,  t 
Pet.  351. 

4.  And  is  unqualified  and  unconditional.  Brown  y.  St.  B^ky 
10  Ark.  134;  Grant  y.  AsUey,  12  Id.  762 ;  Cocks  v.  TFeeb,  7  Hill 
45;  Farley  y.  jKuafenfrod^,  3  Pa.  St.  418;  AUison  y.  PenningUm^ 
7  Watts  &  8.  180;  6?iflfcMe>fry.  Larue,  6  Id.  213;  Allison  v. 
Jani«9,  9  Watts  172 ;  Mages  y.  Jlfi^<%,  10  Id.  172 ;  Berghaus  y. 
Calhoun,  6  Id.  219;  Gbnm  y.  /2te9,  Id.  44;  Harbald  v.  iTunts,  16. 
Pa.  St.  210;  Brown  y.  Jbyn^r,  2  Rich.  210;  Butler  v.  PTyiter/r,  2 
Swan  91 ;  /Switrt  y.  Fly,  24  Tex.  345.  * 

When  the  new  promise  relied  upon  to  take  the  case  out  of 
the  operation  of  the  statute  is  a  conditional  one,  plaintiff 
must  aver  in  his  petition  and  show  on  the  trial  a  performance 
of  the  condition ;  proof  of  the  promise  only  not  sufiicient. 
Mattocks  y.  Chadwick,  71  Me.  313 ;  Read  v.  Wilkinson,  2  Wash.  C. 
C.  514 ;  Lonsdale  y.  Brawn,  3  Id.  404 ;  Kampshall  y.  Goodman,  ft 
McL.  189. 

Thus  if  a  man  promise  to  pay  as  soon  as  he  can,  or  is  able, 
the  plaintiff  must  not  only  allege  and  show  the  new  promise, 
but  also  the  ability.  Tompkins  y.  Brown,  1  Denio  247;  Tanner 
y.  Smart,  6  B.  &  C.  273 ;  9  D.  &  R,  549 ;  Davies  v.  Smith,  4  Esp. 
36;  A'CouH  y.  Cross,  3  Bing.  329;  Scales  v.  Wood,  lb.  648; 
Ayton  y.  Bolt,  4  Id.  105 ;  Haydon  v.  WtUiams,  4  M.  4  P.  811 ; 
Goulfi  V.  Shirley,  2  Id.  581 ;  Bush  v.  Barnard,  8  John.  407 ; 
WetzeU  V.  Bussard,  11  Wheat.  309. 

It  has  been  held  that  partial  payment  by  one  of  seyeral 
joint  debtors,  without  the  knowledge,  assent  or  ratification  of 
the  others,  will  not  revive,  as  to  them,  a  debt  which  is  barred 
by  the  statute  of  limitaJtions.    Kallenhack  y.  Dickinson,  100  IlL 
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427 ;  Shoemaker  ▼.  Benedict,  1  Kenl.  176;  Parsons  on  Cont.  80, 
And  it  has  been  held  in  a  number  of  cases  that  it  will. 
OmipbM  V.  Brown,  86  N.  C.  376 ;  McKtUhan  v.  Atkinem,  1  Jones 
421;  Fi^msfvlCItntfylb.  499;  lorn  v.  &tMU,  3  Jones  67 ;  Bwr- 
goon  Y.  Bixler,  55  Md.  384;  NH  Bk  of  Ddavan  v.  OoUon,  53 
Wis.  31;  WhUeomb  y.  Whiting,  Dong.  652. 

It  has  also  been  held  that  the  promise  of  one  of  the  several 
C(M>bligees  to  pay  the  debt  will  not  take  it  out  of  the  statute 
as  to  the  others  and  bind  them.  Campbell  v.  Broum^  86  N.  C. 
376;  Bush  v.  StoweU,  71  Pa.  St.  208.  The  Supreme  Court  of 
Connecticut,  however^  held  in  the  cases  of  BeardsUy  v.  HtiU^ 
36  Ct  270,  and  Bieedl  v.  Adame,  35  Id.  299,  that  it  will. 

It  has  been  held  that  a  partial  payment  on  a  joint  and 
general  note  given  by  former  partners  for  a  partnership  debt, 
where  such  payment  is  made  out  of  the  partnership  funds 
and  before  the  statute  of  limitations  intervenes  does  take 
it  out  of  the  operation  of  the  statute.  Mix  v.  ShaUuckf 
SO  Vt  421;  MerriU  v.  Day,  38  N.  J.  32;  Beardsley  v.  HaO, 
36  Ct.  37a);  MerriU  v.  Day,  9  Vroom  32;  Green  v.  Greetborough 
Female  OoBege,  8  N.  C.  449.  A  contrary  doctrine  is  held  in  Tate 
▼.  CZmaito,  16  Fla.  339;  Knight  v.  Clements,  45  Ala.  89. 

Where  such  payment  was  made  after  the  staute  had  run, 
held  noi  to  revive  as  to  co-obligors.  Mayberry  v.  WiUcmghby, 
5  Neb.  368.    And  that  it  would  in  Mix  v.  ShaUtick,  50  Vt.  421. 

Part  payment  by  the  debtor  is  an  acknowledgment  of  the 
debt  and  will  take  it  out  of  the  operation  of  the  statute ;  but 
payment  must  be  clearly  proven.  Burr  v.  Burr,  2  Casey  284 ; 
Yaw  ▼.  Kerr,  11  Wright  333;  Patterson's  EzW  v.  Hassinger,  19 
P.  E.  Smith  311 ;  Barclay's  App.,  19  E.  P.  Smith  69;  Watson's 
E£r  V.  Sum,  26  E.  P.  Smith  121 ;  PahMT  v.  GiUispie,  9  W.  N. 
Cas.  535 ;  Wesner  v.  JStein,  25  Alb.  L.  J.  18. 

It  has  been  held  that  where  a  promise  is  made  to  a  stranger 
to  pay  an  outlawed  debt,  in  order  to  make  such  promise 
available  it  must  be  shown  that  such  promise  was  intended  to 
be  communicated  to  the  creditor,  and  that  then  it  will  be 
valid  and  binding.  Buchanan  v.  Roller,  9  Bax.  409;  Allen  v. 
OoUins,  70  Mo.  138. 

But  a  mere  written  acknowledgment  d  indebtedness  which 
16  never  delivered  to  the  debtor  or  to  any  one  else,  but  is  re- 
tained by  the  maker  will  not  revive  the  debt.     Merriam  v.  Leon- 
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iv<6Gii8h.l60;  AUm  ▼.  CbUni,  70  Mo.  188 ;  8.0. 36  Am.  Rep. 
416  and  note  on  p.  417. 

It  has  biden  held  by  the  Supreme  Co'nrt  of  Iowa  that  an 
action  to  foreclose  a  mortgage  is  not  barred  by  the  statute  9f 
limitations  so  long  as  the  debt  remains  unpaid  and  can  be  en* 
forced.  Broum  ▼.  Roekhold,  49  la.  282  ;  aitUon  Oo.  v.  OoXrZ7  Id. 
670;  Kemdt  v.  Porierfidd,  66  Id.  412.  And  any  act  which  re- 
vives the  debt  by  removing  the  statutory  bar,  also  revives  the 
mortgage  which  secures  the  debt,  and  any  one  who  may  have 
acquired  an  interest  in  the  land  mortgaged  with  a  knowledge 
of*  the  existence  of  the  mortgage  can  not  be  protected  is 
equity  against  the  lien  of  the  mortgage.  Walermm  v.  Kerwoody. 
17  Kas.  9 ;  Schumaker  v.  SibeH,  18  Id.  104 ;  Mahon  v.  Cbofey,  36  Id. 
479;  Kemdtv.PMerfidd,66Id.  412.  But  it  is  held  in  California 
that  the  mortgagor  has  no  power  to  prolong  the  time  of  pay- 
ment as  against  subsequent  purchasers.  Lord  v.  Morris,  18 
Cal.  482;  McOarty  v.  WhiU,  21  Id.  495 ;  Lent  v.  Morrill,  26  Id. 
900;  Low  V.  AUerij  26 Id.  141 ;  Lent  v.  Shear,  lb.  361 ;  Barber  v: 
Babel,  36  Id.  11 ;  Sichea  v.  OariUo,  42  Id.  493;  Wood  v.  Good- 
fdbti;,43Id.  186. 

The  statute  of  limitations  does  not  discharge  the  debt,  it 
simply  bars  the  remedy;  Norris  v.  Laughliny  1  O.  6r.  388;> 
Phily  V.  Waterhcuee.  3  la.  416 :  Mahon  v.  Cbofey,  36  Id.  479;  and 
where  by  fraud  or  false  promises  the  creditor  or  surety  on  a 
note  secures  a  delay  in  issuance  of  summons  until  the  statute 
intervenes,  such  time  thus  secured  will  be  excluded,  NewUm  v. 
Cbfwm,  4  Ky.  L.  Rep.  1 ;  but  where  a  security  on  a  note  by  a 
mere  verbal  request  secures  a  delay  in  a  suit  until  the  statuie 
has  run,  there  can  be  no  relief  as  against  such  security; 
Kennedy  v.  FbeUf^e  Eifre,  14  Bush  481. 

And  where  there  is  concealed  fraud  and  an  absence  of  the 
means  of  discovery,  if  this  fact  is  properly  pleaded,  it  will 
prevent  the  statute  of  limitations  beginning  to  run  until  the 
discovery  of  such  fraud.  QObe  v.  GfuiU,  14  Gent,  L.  J.  4i9»r- 
AmA  v.  EaH  WarHngUm,  4  Bro.  P.  C.  163;  TroUar  v.  Modern^ 
28  W. R.  244;  L.  R.  18  Ch.  D.  674 ;  BocknaMcal  OommiMriomem^ 
V.  JVort&KMleni  By.  Co.,  L.  R.  4  Ch.  D.  846;  Souik  Bern  Oo.  v. 
WynrondMM,  8  P.  Wms.  148;  Bond  v.  Bapkme,  1  Bch.  &  LeC 
688;.  BUivr  v.  Brmdey,  6.  Hare  642 ;  jRo^  v.  Qrwgmry,  18  W.  R 
866.;  84  L.i.  Ch.  278;  ^wrwood  v.  SuXUm,  6  Masea  146 ;  Brmem 
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^.MoUMrd^iBiotA.  A  B.  78;  Haveniden  ▼.  Ijord  Annesey,  2  8ch. 
ft  Lef.  648 ;  fitasnw  v.  Pnu^  7  Howard  819;  Moore  v.  Greene^  19- 
Id.  69;  SnodgroM  ▼.  Bh  cf  Decaiur,  25  Ala.  161 ;  Bailey  v.  Gloffer, 
81  Wall.  842. 

There  are  cases  in  which  the  statute  of  limitations  is  sus- 
pended for  the  time  b^ing.    We  have  seen  above  that  fraud 
may  have  this  effect     Undencood  v.  IVumkia' Ins.  Cb.,  1  Cent.  L. 
J.  61.    War  or  any  unforeseen  and  unavoidable  calamity  may 
have  this  effect    Hanger  v.  AbboU,  6  Wall.  582 ;  The  Prodar,  9\ 
Id.  687 ;  U.  8.  v.  WUey,  11  Id.  608.    It  was  held  by  the  United 
States  Circuit  Court  for  the  District  of  Colorado,  in  the  case 
of  Oreenwald  v.  Appdl^  3  Col.  L.  Rep.  552,  that  bankruptcy 
proceedings  has  this  effect    To  same  effect  is  Sueeemon  v. 
Atrfer,  12  La.  Ann.  216;  Weat  v.,  OreditorSj  1  Id.  865.    We  have 
seen  that  where  the  debt  decomes  barred  by  the  s^tute  of 
limitations  after  the  death  of  the  creditor  and  before  the  ap- 
pointment of  his  administrator,  that  the  statute  does  not  run. 
And  the  statute  will  be  suspended  during  such  time  as  the 
administrator  is  not  liable  to  suit.    Haupt  v.  Shield^  8  Port  247 ; 
Jordan  v.  Jordany  Dudley  182.    And  it  has  been  held  that- 
where  a  note  is  deposited  in  the  hands  of  a  master  by  order 
of  a  court  of  equity,   this   act   suspends     the   statute    for 
such  time.     Vance  v.  Chrainger^  Cam.  ft  N.  71.    There  are  a. 
number  of  cases  which  hold  that  under  particular  statutes,, 
concealment,  absence  or  non-residence  or  banishment  sus- 
pend the  operation  of  the  statute.    We  give  a  few  of  these 
cases :    Ddancy  v.  McKeeny  1  Wash.  854 ;  Richardson  v.  Cbreit, 
3  Blatchf.  885;  Smith  v.  Bond,  8  Ala.  386;  ftcDanid  v.  Milam,. 
1  Hampst.  274 ;  IFard.  v.  ffato,  38  N.  H.  35 ;  Haviland  v.  Hargig, 
9  Fla.  15,  Johneon  v.  White,  T.  U.  P.  Charit  (Ga.)  140;  Vattanr 
digham  v.  jBiMfon,  9  HI.  125;  Ounot  v.  Lefevre,  8  Id,  637;  Smith 
V.  Wiley,  21  Ind.  224;  Banifant  v.  JOon^Aan,  8  Kan.  26;  BenneU 
V.  DorUn,  7  B.  Mon.  358 ;  Blossman  v.  Mather,  5  La.  Ann.  335 ; 
Martin  v.  Jennings,  10  Id.  563 ;  Hysinger  v.  Bcdbdl,  3  Gill  ft  J. 
158;  White  y.  Bailey,  8Mas8.  271;  Byrne  v.  Orowminshidd,  1 
Pick.  263 ;  jBoav.Ltttfe,  14  Mass.  203;  WHsony.AppUtan,  17  Id. 
180;  Estis  v.  Raidins,  6' Miss.  258;  Hancock  v.  Heugh,  1  Mo.  678.. 
And  where  by  reason  of  the  happening  of  any  contingency^ 
jor  any  other  cause,  the  action  of  the  statute  of  limitations  is 
snspended,  the  tiftie  which  had  elapsed  prior  to  such  snspStt- 
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Bion  will  be  added  to  that  which  has  elapsed  since  such  saspen 
eion  ceased,  in  computing  the  period  requisite  to  bar  the 
action.    Hicka  v.  Ptmnoey^  1  Brev..  115. 

In  computing  time  it  has  been  held  that  in  general,  the 
statute  of  limitations  does  not  begin  to  run  against  a  cdntract 
until  the  defendant  comes  within  the  reach*  of  process  from 
the  state  where  the  plaintiff  resides.  Toums  v.  BradweUy  1  Stew. 
A  P.  36 ;  Bulger  v.  Roche,  1 1  Pick.  36 ;  MvUer  v.  Ridgeway,  Add. 
278.  And  these  are  cases  which  hold,  in  contravention  of  the 
authorities  aliove  cited,  that  when  the  statute  has  once  begun 
to  run  nothing  stops  its  operation.  Rvff^f.  Bully  7  Har.  &  J. 
14;  Pendergaat  v/  Foley,  8  6a.  1;  SteveMon  v.  IfcjReay,  20  Miss. 
9;  Byrd  v.  Byrd,  28  Id.  144  ;  Smith  v.  Newbjf,  13  Mo.  159;  DU- 
lard  V.  I^Oson,  5  Strobh.  213. 

It  has  been  held  that  where  a  statute  requires  all'suits, 
where  a  cause  of  action  has  already  accrued,  shall  be  brought 
within  a  certain  time,  that  an  administrator,,  who  was  ap- 
pointed about  the  time  such  statute  went  into  operation,  is 
entitled  to  his  statutory  allowance  of  time  in  which  to  settle 
up  the  affairs  of  his  estate,  and  that  after  such  time  has 
elapsed,  that  then  the  limiting  statute  above  referred  to  will 
begin  to  run  as  against  his  claim.  Marah  v.  Burroughs  el  oL, 
(U.  8..C.  C.  8.  D.  Ga.),  1  Cent.  L.  J.  125. 

It  has  been  held  by  the  Supreme  Court  of  Missouri  that  on 
a  promissory  note  the  creditor  is  entitled  to  the  benefit  of  the 
three  days  of  grace  allowed  to  the  debtor,  and  that  the  statute 
does  not  commence  to  run  until  after  their  expiration.  Pike  ▼. 
Stahl,  53  Mo.  437;  McCoy  v.  Farmer,  65  Id.  244;  but  not  so 
with  a  note  payable  on  demand.  Palmer  v.  Palmer,  86  Mich. 
487;  Ebom  v.  ZimpUman,  47  Tex.  503. 

It  was  held  in  the  case  of  Schumaker  v.  Sibert,  4  Cent.  L.  J. 
<597,  that  where  a  man  assumes  and  agrees  to  pay  a  mortgage 
encumbrance  on  the  property  purchased,  that  it  is  not  sim- 
ply the  acknowledgment  of  an  old  debt,  but  a  new  obligation. 

When  a  husband  is  not  in  possession  of  real  estate  the 
statute  does  not  run  against  his  wife  and  in  favor  of  one 
claiming  adversely  to  him  until  after  his  death.  Bowen  v. 
PretUm,  48  Ind.  367.  Where  enabling  statutes  exist  the 
statute  runs  against  a  married  woman  the  same  as  against  a 
feme  eole.    Oaetner  v.  Walrod.  83  111.  171. 
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REPORTED    CASES. 


OLBBK  or  OOVXT— BBIAOH  07  DUTT-BOKD,  UABIUTT  OV. 
(Amusyivofiia  Sitpreme  Oourt,    March  26, 1883.) 

Van  Etten  v.  Commonwealth. 

When  a  prothonotary  enters  satisfaction  of  a  Judgment  withont 
•athority,  It  is  a  breach  of  his  ofUcial  bond,  which  is  conditioned 
that  he  shall  and  do  faitbftilly  execute  the  duties  of  his  ofHce,  and 
fdves  a  right  of  aotion  to  the  person  injured  thereby ;  and  it  is  no 
defence  that  it  was  done  through  an  honest  mistake  or  a  clerical 
errol". 

Erbor  to  the  Court  of  Common  Pleas  of  Sullivan  County. 

This  was  an  action  of  debt  bflow  by  the  Commonwealth,  at 
the  suggestion  of  Thomas  Norton,  John  Utz  and  the  Town- 
ship of  Franklin,  against  Henry  Van  Etten,  F.  B.  Pomeroj, 
Solomon  Bahr  and  Philip  Zubach,  upon  the  official  bond  of 
Van  Etten,  who  was  prothonotary  of  the  County  of  Sullivan. 

The  prothonotary  being  authorized  to  enter  satisfaction  of 
a  certain  judgment,  by  error  wrote  the  word  '^satisfied"  in 
the  judgment  docket  upon  the  line  below  the  proper  judgment 
and  opposite  another  judgment  which  was  not  to  be  satisfied, 
whereby  Thomas  Norton  wa9  misled  into  refraining  from 
bidding  up  the  property  of  the  defendant  in  the  latter  judg- 
ment at  a  subsequent  sheriff's  sale  to  an  amount  sufficient  to 
cover  his  interest. 

The  verdict  and  judgment  were  for  the  Commonwealth  for 
use,  &c.,  for  $6,000,  the  penal  sym  of  the  bond,  and  for  Thomas 
Norton  for  9700. 

Mbrcur,  C.  J.  The  act  complained  of  is  clearly  covered  by 
the  bond  on  which  this  suit  is  brought.  The  improper  satis- 
fEU^tionof  a  judgment  by  the  prothonotary,  wilhout  authority, 
is  a  breach  of  his  official  duty.  It  ^ives  a  right  of  action  on 
his  official  bond  to  the  person  injured  by  such  action.  One  of 
the  conditions  of  the  bond  is  that  the  Prothonotary  shall 
faithfully  execute  the  duties  of  his  office.  His  duty  is  to  make 
00  false  entry  on  the  record.  When  duly  authorized  it 
becomes  his  duty  to  mark  a  judgment  satisfied.  Here  he  had 
no  semblance  of  authority  to  mark  this  particular  judgment 
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satisfied.  It  is  no  defence  to  an  action  for  damages  hy  peiabaa 
aggrieved  by  this  act  for'fiim  to  show  that  he  made  a  clerioal 
error  or  an  honest  mistake.  It  was  undoubtedly  more  than  a 
mere  clerical  error.  It  was  an  official  error.  It  is  only -by 
virtue  of  his  official  authority  that  he  is  authorized  to  enter 
satisfaction.  Whejther  the  mistake  be  honest  or  dishonest  ihe 
effect  on  the  rights  of  one  injured  thereby  is  the  same.  The 
object  of  the  bond  is  to  protect  those  interested  ip  the  record 
showing  the  truth  from  damage  flowing  from  a  false  entry 
thereon. 

All  questions  as  to  the  injury  and  damage  were  properly 
ruled  by  the  court  The  record  shows  no  just  cause  for  re- 
versing the  judgment. 

Judgment  €ffirmA^ 

wi£L— DifiBJB— iVGOHi— nratmiAiixiTT— OBSmOBI. 

{MaM9a6hM»eU9  Siqtreme  OburL    Jime,  1882.) 

Bank  v.  Adaus. 

A.,  hi^ylng  the  entire  right  to  dispose  of  iii»  proper^,  msy  devise  the  in- 
oome  thereof  in  trust  in  fhTor  of  B.|  snd  may  proTlde  that  It  shsU  not 
be  assignable  l^  him  by  anticipation,  and  shall  not  be  saljeot  to  be 
seised  l^  his  creditors  in  advance  of  its  payment  to  him ;  and  a  eoort 
of  equity  wiU  not  order  the  tmstee  to  pay  over  Ititnre  income  to  the 
creditors  of  B.  on  a  biU  filed  for  that  purpose. 

Appbal  from  Sufiblk  County  Superior  Court. 

In  Equity. 

The  facts  appear  in  the  opinion  of  the  court. 

Morton,  C.  J.  The  object  of  this  bill  is  to  reach  and  apply,  in 
paymentof  the  plaintiff's  debt,  due  from  the  defendant,  Adams, 
the  income  of  a  trust  fund  created  for  his  benefit  by  the  will 
of  his  bother.  The  eleventh  article  of  the  will  is  as  follows: 
^'I  giv#.the  sum  of  seventy-five  thousand  dollars  to  my  said 
•execufors  and  the  survivbrsor  survivor  of  them  in  trust,  to  in- 
vest the  same  id  such  manner  as  to  them  may  seem  prudent, 
And  to  pay  the  net  income  thereof  semi-annually  to  my  said 
brother,  Charles  W.  Adams, during  his  natural  life;  such  pay- 
ments to  be  made  to  him  personally,  when  convenient,  other- 
wise upon  his  order  or  receipt  in  writing;  in  either  case  firee 
from  the  interference  or  control  of  his  creditors,  my  intention 
being  that  the  use  of  said  income  shall  not  be  anticipated  by 

Bignment.    At  the  decease  of  my  said  brother,  Charles,  my 
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wiM  is  thai  the  net  income  ofeaid  sev^ity^ye  thousand  del* 
Ian  ehall  be  paid  to  his  present  wife,  in  ease  she  survives  hijEAi 
Bar  'the  benefit  of  herself  and  all  the  children  of  said  Charles  in 
equal  proportions*,  in  the  manner  and  upon  the  cobditions 
the  same  as  herein  directed,  io  be  paid  him  during  his  life,  so 
long  as  she  shall  remaiii  single.  And  my  will  is,  that  after  the 
deeease  of  said  Charles  and  the  decease  or  second  marriage  of 
hiB  said  wife^  the  said  seventy-five  thousand  doUare,  together 
with  any  accrued  interest  or  income  thereon,  which  may  re- 
main unpaid  as  herein  above  directed,  shall  be  divided  equally 
mmong  all  the  children  of  my  said  brother,  Charles,  by  any 
and  all  his  wives,  and  the  representatives  of  any  deceased 
child  or  children  by  right  of  representation,"  There  is  no 
room  for  doubt  as  to  the  intention  of  the  testator.  It  is  clear 
that  if  the  trustee  was  to  pay  the  income  to  the  plaintiff  un- 
der an  order  of  the  court,  it  would  be  in  direct  violation  of  the 
intentions  of  the  testator  and  of  the  provisions  of  his  will. 
The  court  will  not  compel  the  trustee  thus  to  do  what  the  will 
finrbids  him  to  do,  unless  the  provisions  and  intentions  of  the 
testator  are  unlawful. 

The  question  whether  the  founder  of  a  trust  can  se- 
cure the  income  of  it  to  the  object  of  his  bounty,  by  providing 
that  it  shall  not  be  alienable  by  him,  or  be  subject  to  be  taken 
by  his  creditors,  has  not  been  directly  adjudicated  in  this 
commonwealth.  The  tendency  of  our  decisions,  however,  has 
been  in  &vor  of  such  a  .power  in  the  founder.  Branum  v. 
AOn,  2  Pick.  400;  ParkifiM  v.  Haya,  8  Gray  405;  Russell  v.  Crin- 
mdl,  105  Mass.  425;  HaU  v.  WiUiams,  120  lb.  344 ;  Sparhawk  v. 
Obm,  125  lb.  263. 

It  is  true  that  the  rule  of  the  common  law  is  that  a  man 
can  not  attach  to  a  grant  or  transfer  of  property,  otherwise 
absolute,  the  condition  that  it  shittl  not  be  alienated;  such 
condition  being  repugnant  to  the  nature  of  the  estate  granted. 
Co.  Lit.  223  A;  BlacktUme  Bank  v.  Davis,  21  Pick.  42.  Lord 
Coke  gives  as  the  reason  of  the  rule  that  ''it  is  absurd  and 
repugnant -to  reason  that  he  that  hath  no  possibility  to  have 
the  land  revert  to  him  should  restrain  his  feofiee  in  fee  sim- 
ple of  all  his  power  to  aliene,"  and  that  "  this  is  against  the 
weight  and  position  (tf  a  fee  simple."  By  such  a  condition 
the  grautor  undertakes  to  deprive  the  property  in  the  hands 
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of  the  grantee  of  one  of  its  legal  incidents  and  attributes,  viz., 
its  alienability,  which  is  deemed  to  be  against  public  policy. 
But  the  reasons  of  the  rule  do  not  apply  in  the  case  of  a  trans- 
fer of  property  in  trust.  By  the  creation  of  a  trust  like  the 
one  before  us  the  trust  property  passes  to  the  t.rustee  with  all 
its  incidents  and  attributes  unimpaired.  He  takes  the  whole 
legal  title  to  the  property  with  the  power  of  alienation  ;  the 
oestuique  trust  takes  the  whole  legal  title  to  th'e  accrued  in- 
come at  the  moment  it  is  paid  over  to  him.  Neither  the 
principal  nor  the  income  is  at  any  time  alienable. 

The  question  whether  the  rule  of  the  common  law  should 
be  applied  to  equitable  life  estates  created  by  will  or  deed  has 
been  the  subject  of  conflicting  adjudications  by  different 
^courts,  as  is  fully  shown  in  the  able  and  exhaustive  argu- 
ments of  the  counsel  in  this  case.  As  is  stated  in  Sparhawk  v. 
Clooriy  above  cited,  from  the  time  of  Lord  Eldon  the  rule  has 
prevailed  in  the  English  courts  of  chancery  to  the  extent  of 
holding  that  when  the  income  of  a  trust  estate  is  given  to 
any  person  (other  than  a  married  woman)  for  life,  the  equit- 
able estate  for  life  is  alienable  by  and  liable  in  equity  to  the 
debts  of  the  cestui  que  trust,  and  that  this  quality  is  so  insepa- 
rable from  the  estate  that  no  provision,  however  express, 
which  does  not  operate  as  a  cessor  or  limitation  of  the  state 
itself,  can  protect  it  from  his  debts.  Brandon  v.  Robinson,  18 
Ves.  429  ;  Green  v.  Spicer,  1  Russ.  &  M.  395  ;  Rochford  v.  Back- 
man,  9  Hare  475 ;  Trappes  v.  Meredith,  L.  R.  9  Eq.  Ca.  229  ; 
Snowdon  v.  Dales,  6  Sim.  524 ;  Rippon  v.  Norton,  2  Beav.  63. 
The  English  rule  has  been  adopted  in  several  of  the  courts  of 
this  country.  TiUinghast  v.  Bradford.  5  R.  I.  205;  Heath  v. 
Bishop,  4:  Rich.  Eq.  46;  Dick  v.  PUchford,  1  Dev.  &  Bat  Eq. 
480;  Mebane  w,Mebane,^  Ired.  Eq.  131.  Other  courts  have 
rejected  it,  and  have  held  that  the  founder  of  a  trust  may  se- 
cure the  benefit  of  it  to  the  object  of  his  bounty  by  providing 
that  the  income  shall  not  be  alienable  by  anticipation  nor 
Subject  to  be  taken  for  his  debts.  Holdship  v.  Patterson,  7  Watts. 
647;  Shankland^s  Appeal,  47  Penn.  St.  113  :  Rife  v.  O^er,  59  lb* 
393;  White  v.  White,  30  Vi.  338;  Pope's  ExWs  v,  EUixM,  8  B. 
Monr.  56;  NichoU  v.  EaJUm,  91  U.  S.  716;  Hyde  v.  Woods,  94  lb. 
523. 

The  precise  point  involved  in  the  case  at  bar  has  not  been 
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Adjudicated  in  this  commonwealth,  but  the  decisions  of  this 
coart  which  we  have  before  cited  recognize  the  principle  that 
if  the  intention  of  the  founder  of  a  trust  like  the  one  before 
US  is  to  give  to  the  equitable  life  tenant  a  qualified  and  lim- 
ited and  not  an  absolute  estate  in  the  income,  such  life  ten« 
ant  can  not  alienate  it  by  anticipation,  and  his  creditors  can 
not  reach  it  at  law  or  in  equity.  It  seems  to  us  that  thiF 
principle  extends  to  and  covers  the  case  at  bar.  The  founder 
of  this  trust  was  the  absolute  owner  of  his  property.  He  had 
the  entire  right  to  dispose  of  it  either  by  an  absolute  gift,  to 
his  brother,  or  by  a  gift  with  such  restrictions  or  limitations, 
not  repugnant  to  law,  as  be  saw  fit  to  impose.  His  clear  in- 
tention, as  shown  in  his  will,  was  not  to  give  his  brother  an 
absolute  right  to  the  income  which  might  hereafter  accrue 
upon  the  trust  fund  with  the  power  of  alienating  it  in  ad- 
vance,  but  only  the  right  to  receive  semi-annually  the  income 
of  the  fund,  which  upon  its  payment  to  him,  and  not  before, 
was  to  become  his  absolute  property.  His  intention  sought  to 
be  carried  out,  unless  they  are  against  public  policy.  There 
is  nothing  in  the  nature  or  tenure  of  the  estate  given  to  the 
<ertut  que  trust  which  should  prevent  this.  The  power  of 
alienating  in  advance  is  not  a  tiecessarv  attribute  or  incident 
of  such  an  estate  or  interest,  so  that  the  restraint  of  such 
alienation  would  introduce  repugnant  or  inconsistent  ele- 
ments. We  are  not  able  to  see  that  it*  would  violate  any  prin- 
ciples of  sound  public  policy  to  permit  a  testator  to  give  to 
the  object  of  his  bounty  such  a  qualified  interest  in  the  in** 
oomeofatrust  fund,  and  thus  provide  against  the  improvi- 
dence or  misfortune  of  the  beneficiary.  The  qnly  ground 
upon  which  it  can  be  held  to  be  against  public  policy  is  that 
it  defrauds  the  creditors  of  the  beneficiary. 

It  is  argued  that  investing  a  man  with  apparent  wealth 
tends  to  mislead  creditors  and  to  induce  them  to  give  him 
credit  The  answer  is,  that  creditors  have  no  right  to  rely 
upon  property  thus  held,  and  to  give  him  credit  upon  the 
basis  of  an  estate  which,  by  the  instrument  creating  it,  is  de- 
clared to  be  inalienable  by  him  and  not  liable  for  bis  debts. 
By  the  exercise  of  proper  diligence  they  can  ascertain  the 
nature  and  extent  of  his  estate,  especially  in  this  common- 
wealth, where  all  willa  and  most  deeds  are  spread. upoiv  the 
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public  records.  There  is  the  same  danger>of  their  being  mil- 
led by  false  appearances  and  induced  to  give  credit  to  the^ 
equitable  life  tenant  when  the  will  or  deed  of  trust  provides 
for  a  cesser  or  limitation  over  in  case  of  an  attempted  alien- 
ation, or  of  bankruptcy  or  attachmput,  and  the  argument 
would  lead  to  the  conclusion  that  the  English  rule  is  equally 
in  violation  of  public  policy.  We  do  not  see  why  the  founder 
of  a  trust  may  not  directly  provide  that  his  property  shall  go 
to  his  beneficiary  with  the  restriction  that  it  shall  not  be 
alienable  by  anticipation,  and  that  his  creditors  shall  not 
have  the  right  to  attach  it  in  advance,  instead  of  indirectly 
reaching  the  same  result  by  a  provision  for  a  cessor  or  limita- 
tion over,  or  by  giving  his  trustees  a  direction  as  to  paying 
it.  He  has  the  entire  Jim  disponendij  which  imports  that  he 
may  give  it  absolutely  or  may  impose  airy  restrictions  or  fet- 
ters not  repugnant  to  the  nature  of  the  estate  which  he  gives. 
Under  our  system,  creditors  may  reach  all  the  property  of 
the  debtor  not  exempted  by  law,  but  they  can  not  enlarge 
the  gift  of  a  founder  of  a  trust  and  take  more  than  he  has 
given.  The  rule  of  public  policy  which  subjects  a  debtor's 
property  to  the  payment  of  his  debts  does  not  subject  the 
property  of  a  donor  to  the  debts  of  his  beneHciary,  and  does 
not  give  the  creditor  a  right  to  complain  that  in  the  exer- 
cise of  his  absolute  right  of  disposition  the  donor  has  not  seen 
fit  to  give  the  property  to  the  creditor,  but  has  left  it  out  of 
his  reach. 

Whether  a  man  can  settle  his  own  property  in  trust  for  his 
own  benefit  so  as  to  exempt  the  income  from  alienation  by 
him  or  attachment  in  advance  by  his  creditors  is  a  difierent 
question,  which  we  are  not  called  upon  to  consider  in  this 
case.  But  we  are  of  opinion  that  any  other  person  having  the 
entire  right  to  dispose  of  his  property  may  settle  it  in  trust 
in  favorbf  a  beneficiary,  and  may  provide  that  it.  shall  not  be 
alienated  by  him  by  anticipation,  and  shall  not  be  subject  to 
be  seized  by  his  creditors  in  advance  of  its  payment  to  him. 
It  follows  that  under  the  provisions  of  the  will  which  we  are 
considering  the  income  of  the  trust  fund  created  for  the  bene- 
fit of  the  defendant  Adams  can  not  be  reached  by  attachment, 
either  at  law  or  in  equity,  before  it  is  paid  to  him. 

BiOdimtsMdL 
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CORRESPONDENCE. 


T^oai  •«  uroTTT  *'  Twnri. 
Ediior  Ohio  Law  Journal:  A^ow  me  to  submit  the  follow- 
ing solution  of  your  knotty  ^  Twins  Problem  "  in  last  week's 
Journal:  While,  in  the  case  presented,  the  respective 
share  of  each  legatee  is  diminished,  vet  their  relative 
proportion  remains  undisturbed.  My  construction  of  the 
will  is  that  it  provides  that  the  son  shall  have  double  the 
Amount  of  the  wife's  legacy,  and  that  the  shkre  of  the  latter 
is  equal  to  that  of  the  daughter.  It  is  then  a  mere  matter  of 
•arithmetic;  thus,  804  six-twelfths,  wife  three-twelfths^  daughter 
three-twelfths.  The  other  solution  that  of  five-twelfths  to 
irife,  four-twelfths  to  son  and  three-twelfths  to  daughter,  is,  it 
seems  to  me,  {xartial  to  the  wife  who  is  but  one  party  in 
interest.  On  comparison  of  the  solutions  it  will  be  seen  that 
the  daughter  receives  a  like  per  cent,  in  both.  Subtracting 
this,  and  giving  the  son  two-thirds  of  the  remainder^  would 
certainly  be  carrying  out  the  intent  of  the  testator. 

Cincinnati,  Aug.  21, 1883. 


•<  «IYX  tMM  MT  A  oiuaiax.'* 
Alitor  0^10  Law  Jbwmal:  Having  just  read  your  ^Twin 
Problem,"  and  solutions  given,  it  occurs  to  me  that  it  is  ^rdly 
ItAr  tu  allow  the  wife  to  q>eculate  on  the  daughteir  at  the  soil's 
expense,  as  your  solutions  would  permit.  Is  not  the  following 
a  more  equitable  division  all  around:  One-fourth  jki  the  wifo, 
ooe-foiirth  to  the  dai^ter,  one-h^f  to  the  son.  Thi3  d^rries 
out  Mie  testator's  intention  to  make  the  wife  and  daughter 
flihare  equally,  and  son  receivetwice  as  much  as  the  wife.  He 
did  not  devise  the  estate  twice,  but  only  once  upon  con- 
tingencies—the ultimate  events  ftilfiUed  neither  cQutinflfenoy 
alone,  but  pArtook  of  e^ch.  9y  th«»  doctrine  ol  cy  jv^  |he 
wife  certainly  should  not  reoe^^e  more  than  the  son-^beoKi^ 
there  is  a  daughter— W  shnnld  share  equally  witt^  th^ 
daughier  and  have  one-half  u  much  as  the  ton.    If  theve  had 


62  Ohio  Law  Journal. 


only  been  a  son  be  would  bave  received  two-thirds  and  the- 
wife one-tbird,  but  witb  a  daughter,  and  receiving  the  shares 
indicated,  the  wife  abates  one-twelfth  and  the  son  two* 
twelfths  on  the  daughter's  behalf— eminently  fair  and  just,, 
because  he  receives  twice  as  much  as  the  wife.  Give  the  boy 
a  show.  0.  S.  Brumback. 

Toledo,  Ohio,  Aug.  21,  1883. 


BOOK  NOTICES. 


Miitrtatloai  OB  Barly  Law  and  Ciutom.  By  Henry  Sam ner  Maine.   Henry 
Holt  A  Co.,  New  York.    1883.    $3.50. 

Those  who  are  familiar  with  the  author's  previous  work» 
on  ^Ancient  Law,"  ''Early  History  of  Institutions,"  and 
''Village  Communities,"  need  not  be  told  that  this  bouk,. 
while  it  does  not  fall  within  that  class  known  as  text-books, 
and  which  treat  of  technical  law,  is  one  which  will  be  of  in- 
terest and  value  to  all  lawyers.  The  book  is  made  up  of  Pro* 
fessor  Maine's  Oxford  lectures,  as,  indeed,  are  all  his  preceding 
works,  and  is  scholarly  and  suggestive.  Professor  Maine  ia 
bold  in  his  geueralizations,  analytical  and  symmetrical  in  bis 
matter,  and  his  book  embodies  the  latest  information  on  the 
subjects  treated. 

He  pays  special  attention  to  the  theories  of  primitive  insti- 
tutions; the  Hindoo  institutions  and  religion;  the  influence 
of  kingly  authority  on  early  law;  the  Salic  law,  and  the 
rights  of  succession  and  inheritance;  the  decadence  of  the 
feudal  power;  the  theories  of  primitive  society,  and  the  like. 

The  aim  of  the  author,  in  this  work,  is  simply  to  indicate 
the  influence  of  early  law  on  modern  institutions;  and  it  is 
well  executed.  The  style  is  excellent,  and  the  method  of 
treatment  very  interesting.  Sir  Henry  Sumner  Maine  is  a  fer- 
vent l)eliever  in  the  modern  school  of  philosophy,  and  has  la- 
bored to  show  that  *' institutions,  like  forms  of  organic  life,  are 
subject  to  the  great  law  of  evolution ;"  that  institutions,  like 
men,  have  gradually  developed.  The  unbiased  will  pronounce 
his  effort  successful.  This,  is  a  book  every  lawyer  should 
read — ^yes,  study. 
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DIGEST  OF  CASES. 


Attsmey— ^/-vieetf— CCat'nu  fvT—StaiuU  of  LimUationa,— The  statute  of 
limitatioBs  does  not  begin  to  run  against  the  claim  of  an  attorney  for 
tees  for  conducting  a  suit  until  the  end  of  bis  services  in  tbat  case;  nor 
will  it  run  against  a  daion  for  any  otber  services  until  sucb  services  are 
Aniabed.    Mo^f^rove  v.  Golden.    5  Wis.  L.  N.  428. 


Ceattaet— JSEecKtof^y— JPtotfi<(^  must  show  JPer/ormanee  or  Offer  to  per* 
Jorm^—lhe  general  rule  is,  tliat  in  suing  upon  an  executory  contract  for 
aervices,  the  plaintiff  before  be  will  be  entitled  to  recoyer,  must  aver  and 
prove,  if  denied,  tbat  be  bas  either  performed  the  ^services,  or  that  be 
was  ready  and  offered  to  perform  them.  But  where  it  is  expressly 
stipulated  or  where  from  the  nature  of  the  contract  itself  the  plaintiff  is 
entitled  to  notice  or  a  request  to  perform,  then  it  is  sufficient  to  aver  and 
prove,  if  denied,  a  readiness  to  perform.  Wehrli  y.  BehwoUU,  111.  June 
le,  1883.    Chicago  Legal  Adviser,  Aug.  4. 


Oontnvt—JSeeeiseion—The  Fraud  thcU  vriU  Authorize  Purehcuer  to  Me- 
4emd.— Where  a  Joint  owner  of  real  estate,  the  legal  title  being  in  another 
of  the  owners,  offered  his  services  to  negotiate  the  purchase  of  the  same 
from  the  holder  of  the  leg^  title,  for  a  purchaser  who  was  ignorant  of 
the  facts^  which  were  not  disclosed,  and  sucb  Joint  owner  procured  the 
parchase,  which  was  accepted  in  ignorance  of  the  facts,  it  was  hdd  that 
these  facts  constituted  constructive  fraud  on  the  part  of  the  person 
negotiating  the  purchase,  and  entitled  the  purchaser  to  rescind  the  con* 
tract,  if  he  had  not  put  it  out  of  his  power  to  restore  the  whole  interest 
be  bad  thus  been  induced  to  purchase.  Strong  v.  Lord,  HI.  June  16, 
1883.    Chicago  Legal  Adviser,  Aug.  4. 


Bvidsnoe—iVepoiuiercmee—Af^^teienciy.— Where  a  sale  on  execution  is 
sought  to  be  set  aside  in  equity  on  the  ground  tbat  the  owner  of  the 
Judgment  released  the  land  sold  from  the  lien,  and  the  father  of  the  com- 
plainant testified  to  the  release  while  the  bolder  of  the  Judgment  testi- 
fled  equally  as  positive  that  be  never  released  the  lien  on  the  property 
and  neither  witnesses'  testimony  was  materially  corroborated  by  otber 
evidence,  it  was  held^  tbat  the  evidence  as  to  this  issue  was  so  equally 
balanced  as  not  to  warrant  a  decree  fur  the  complainant,  Dobbins  v. 
WUson.    m.,  June  16, 1883.    Chicago  Legal  News,  Aug.  4. 


Tire  Insvaaoe— B9fi^~*'  Store  fixtures  "  and  **  iS)fore."— "  Store  flx- 
turea  *'  in  a  policy  of  fire  insurance  means  those  store  fittings  or  fixed 
furniture  which  are  peculiarly  adapted  to  make  a  room  a  store  rather 
than  something  else..  *'  Store  "  must  be  disMnguished  from  «  factory,*' 
and  means  a  shop  or  warehouse.  Thurston  v.  Union  Ins,  Ob,,  and  four 
otber  oaaea.    U.  S.  C.  C,  Diet.  N.  H.,  Jane,  1883.   16  Rep.  161. 
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fin  laiBTtaot  iVymatf,  eie,-- Parol  IDiridmee.'-'Ptkyment,  seoord  and 
•AtMMSlfoii,  performance  and  waiver  may  be  proved  by  parol  thongta  the- 
ooatrMi  la  under  seal.  Qmncjf  ▼.  airp«»ter,Ma8S.,  12  Ina.  L.  J.  487.  Citing  : 
Smaa  r,  Jenkina^  16  Gray  157;  HiU Dam  Fknmdafy  v.  Hovey,  21  Pick.  429p 
Mmroe  v.  Perkma^  9  Id.  802;  Eonty  ▼.  Thompaon^  15  Maaa.  25. 


fixe  Xaiaraaee— Ferdol  ObfifraeC— £6m;— A  verbal  contract  of  Insur- 
ance against  loss  by  ftre  when  fsirly  and  undeinstandlngly  entered  into. 
Is  as  yalid  and  binding  as  though  reduced  to  writing  and  signed  by  the- 
respective  parties,  but  in  a  suit  on  such  policy  the  plaintiff  can  not  re> 
cover  for  a  loss  without  showing  thst  the  contract  was  completed  before* 
the  happening  of  the  loos,  Baddon  v.  BeopWa  In»,  0>.  111.,  June  16,. 
188S.    Chicago  Legal  News,  Aug.  4. 


KiiSter  and  Bervaat— Boiut  of  BervcMt-^IAabSLity  of  Suroijf  on.— A  surety 
Is  not  discharged  fkom  liability  by  the  mere  fact  that  the  prind'pal  i» 
coptlnued  in  master's  employment  after  failure  to  pay  over  money 
promptly,  of  which  fact  the  surety  had  not  been  advised.  MowUj^  v. 
JeweU,  56  la.  402;  Home  Ina.  Cb.  v.  Holway,  55  Id.  157. 


Parent  and  Oklld— Airrender  cf  CkUd  by  i\irai<.— A  parent  may,  by^ 
agreement,  surrender  the  custoday  of  an  Infant  child  s6  as  to  transfer 
the  legal  custody  of  such  child  to  him  to  whom  it  is  surrendered.  Bon- 
neU  V.  Newmyer»    la.,  June,  1888.    16  Rep.  172. 


frsetlee~itfb(iof»— ilulKNlr  on  no  Part  of  the  jReoord.— A  motion  to  trans- 
fer a  cause  fhx>m  the  state  court  to  the  federal  court,  and  the  decision  of 
the  state  court  thereon  is  not  a  part  of  the  reoord  unless  made  so  by  a. 
bill  of  exceptions.  W.SLL,di  P.  By.  Cb.  v.  People.  111.,  June  16, 1888.. 
Chicago  liOgal  News,  Aug.  4. 

frsetiee  Written  Obfifra«e—Aiit—2lemaiMl.— Where  suit  is  brought  on. 
a  written  contract  for  money  due.  It  Is  not  necessary  to  allege  a  written; 
demand  therefor.    Maeome  MtU.  Ben.  Aae.  v.  Biekp    Ind.,  12  Ins.  L.  J.  484. 


Prinelpal  and  Agent^Oamblinff  Oontraetr^  When  Agent  may  Beeover  q^ 
kU  PrineSpal  on  a  Purehaee  tnade/or  Aim.— When  an  agent  or  commission 
merchant  purchasea  grain  for  his  principal  on  his  order  to  do  so,  he  can 
only  recover  of  the  latter  his  commissions,  unless  he  has  actually  paidi 
for  the  grain  or  the  loss  legally  sustained  by  the  seller,  in  which  event 
he  may  also  recover  what  he  has  thus  been  required  to  pay.  It  is  not- 
sufficient  that  the  agent  purchasing  may  be  legally  liable,  he  must 
have  sustained  damage  by  actual  payment.  Brand  v.  Henderson.  111.^ 
June  16, 1888.    Chicago  Legal  Adviser,  Aug.  4. 


Fnblle  Highway— IVcifoatiofi—JtefficiMCat  >br.'— To  make  a  good  dedioa* 
tion  requires  a  definite  and  certain  deaeription  of  that  which  is  proposed 
to  be  dedicated,  and  an  acceptance  by  the  public  before  the  withdrawal 
or  abandonment  of  the  offer  to  dedicate.  VUlageqf  WhmetkdY.  fVonly. 
ni..  June  16, 1883.    Chicago  Legal  Newsi  Aug.  4. 
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-LiMHJ^^r^Whvn  goods  1|AT# 
bsm  iraiMiiortad  hy  mwrnnlmni&wm^  snd  U  Appear*  that  they  were  de-. 
liieiKd  to  the  flnt  oenier  in  good  eoBditiout  In  the  abeenoe  of  eyideQoe 
to  the  eontnry,  they  will  be  preeamed  to  haire  been  delivered  to 
the  leet  oarrier  in  the  same  eondltion.  Leo  ▼•  SL  r.  M.  d  Jf» 
J^  Cb.  Minn.,  Jane  8,  1888.  16 Bep.  uA  To  thesame  eflbct:  Skrmmr 
T.  J^.  €b.  at  Minn.  608;  LmtgkUn  ▼.  J^.  Cb.,  2B  Wis.  204;  9mUh  ▼.  J^* 
Ob.»  48  Barb.  886;  BrkUmaaY.  R^.  Cb.,  82  Yt.  666;  DiaMm  ▼.  JS^.  Cb«, 74 
H.C.688. 


Irtate— Jk4^sMii<  Lbm  Appeal  doee  iiol  iVaa<.— A  oonyeyanoe 
of  land  by  a  Judgment  debtor  to  his  son,  for  a  Talnable  consideration,  af- 
ter the  Judgment  lias  beoome  a  Hen  thereon,  and  pending  an  appesl,  will 
not  defeat  the  l|en  of  the  Judgment.  In  such  esse  the  grantee  takes  titlOi 
anfcjeet  to  the  lien  of  the  Judgment,  and  a  sale  and  deed,  made  on  ezecn- 
tion  under  such  Judgment,  will  pass  ihe  title  unafflMted  by  the  convey- 
aaoe.  IkMrine  ▼.  WOmm.  lU.,  June  16,  1888.  Chicago  liSgal  NewS| 
Aug.  4. 


-Xe^Mw— ITkcertaisty  Mteepedtmg  JRetU  to  be  Md.— A  con- 
tfuet  for  a  lease  of  premises,  provided  that  the  rent  to  be  paid  yearly^  was 
ti,618j84,  subject  to  any  errors  in  the  figuring  thereto  attached,  which, 
with  the  parol  evidence  identuying  the  figuring,  showed  that  the  rent  to 
be  paid  was  six  per  cent,  on  the  cost  of  the  property.  JETeM,  that  the  same 
was  not  void  for  Indefinlteness  and  uncertainty  as  to  the  amount  of  the 
rent.  Tlie  sum  named  Is  certain,  and  must  govern  unless  a  mistake  in 
the  estimate  is  shown,  and  this  might  have  been  done  without  the  pro- 
viso providing  for  Its  correction,  and  parol  evidence  was  sdmlssible  to 
show  such  mistake.  MelkiHane  v.  WUUame.  111.,  June  16,  1888.  Chir 
csgo  Legal  Adviser,  Aug.  4, 

IssI  Irtate— Omeroee— J«  AftfkfeiK  if  it  Ma^  be  Bemdered&o  by  Oblea- 
iafton.— Where  a  person  bought  a  number  of  lots,  a  part  of  which  he 
agreed  to  lease  to  the  party  negotiating  the  purchase,  at  a  certain  annual 
rental  nsmed,  snt^ect  toany  errors  In  the  figuring  on  a  paper  attached 
to  the  contract,  and  it  appeared  that  the  sum  named  was  intended  to  be 
six  per  cent,  on  the  pro  rata  cost  of  the  lots,  it  was  heid  that  the  rent  was 
not  uncertain,  as  it  could  be  readily  estimated  what  the  lote  to  be 
lessed  cost  by  comparing  the  nnmber  of  square  feet  in  them  with 
the  square  feet  in  the  entire  purchase,  and  that  six  per  cent,  on  that  sum 
wss  the  rent  to  be  paid.  MoFktHame  v.  WOUame.  111.,  June  16,  1888. 
daicsgo  Legal  Adviser,  Aug.  4. 


llrtate— Omeroct^HiMaJke— 3f<^  bei^oum  by  Piarol  Evideruse amd 
Cbrreeied  in  JBSquOy.-^Where  a  mistake  is  made  in  a  contract  for  the  pay- 
ment of  a  given  sum  of  money  by  a  miscalculation,  on  a  basis  adopted 
by  both  parties,  it  is  competent  to  allege  and  prove  the  mistake  in  a 
esort  of  equity,  and  parol  evidence  is  sdmlssible  to  prove  the  same. 
MUnaHeme  v.  WVUame.  lU..  June  16,  1888.  Chicago  legal  /kdviser, 
Aug.  4. 
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BmI  IgUf—Qmlraei^Maif  give  Databy  Which  Smn  tfi  be BotidcaM  be 
i^bimd.-— A  contrmct  for  a  lease  te  eufflcient  if  it  gives  the  data  by  which 
the  amooDt  of  rent  may  be  found,  leaving  it  to  be  worked  out  by  calcula- 
tion, and  it  is  also  saflloient  to  state  a  gross  sum  supposed  to  represent 
that  calculation,  subject  to  the  correction  of  any  mistalce  that  may  be  in 
such  calculation.  But  when  Che  sum  is  stated,  it  will  be  presumed  to  be 
correct  until  a  mistake  therein  is  clearly  proven.  MeF^urioMe  v.  Wittiame. 
HI.,  June  16, 1883.    Chicago  Legal  Adviser,  Aug.  4. 

Bsal  Ittate— IZetfempCioji^JFVoifi  8aUe  an  JSBxeciUian  After  ISme  hae  J!v- 
pfred  When  Fraud  H<u  Been  P^ticCiesci.— Where  a  complainant's  land  was 
«old  on  execution  and  bid  in  by  one  who  was  his  family  physician  and  re- 
^rded  as  an  intimate  friend  and  adviser,  and  complainant  being  an  aged 
■and  illiterate  person  almost  wholly  ignorant  of  his  legal  rights,  and  the 
purchaser  promined  to  give  the  debtor  all  the  time  he  wanted  to  redeem, 
telling  him  he  had  fifteen  months  in  which  to  redeem,  and  by  artifice 
and  misrepresentation  lulled  him  into  a  sense  of  security,  until  the  time 
of  redemption  bad  passed,  with  the  knowledge  and  JMtrticipation  of 
the  assignee  of  the  certificate  of  purchase  who  had  an  old  grudge  against 
the  complainant,  and  to  whom  a  sheriff's  deed  was  made,  the  property 
having  been  sold  at  a  grossly  inadequate  price;  held,  that  the  com- 
plainant under  these  circumstances  was  entitled  on  bill  in  equity  to  re- 
deem from  the  sale  and  have  the  sheriff's  deed  set  sside  ss  a  cloud  on  his 
title.  Ftdmer  v.  Douglae.  la.,  June  16,  1883.  Chicago  Legal  Adviser, 
Aug.  4. 

8tatate—am«eru«eton.— Statutes  imposing  fines  and  penalties  must  be 
strictly  construed.  Hawkine  v.  PeopU,  111.,  June  16,  1883.  Chicago 
Legal  Adviser,  Aug.  4. 

Trade-Xsrk— iVame  Not.^h  name  alone  is  not  a  trade-mark,  unless  it 
Is  understood  to  signify  the  particular  manufacture  of  a  certain  proprie- 
tor. Hoeteiter  v.  Fries ,  U.  S.  C.  C.  S.  D.  N.  Y.  16  Rep.  6.  The  same 
doctrine  is  held  by  the  courts  in  Singer  MV^g  Ob.  v.  Loog.  House  of 
Lords.  Dec  13, 1882.  15  Rep.  538.  8.  C.  48  L.  T.  R.  N.  S.  3.  Wheeier  A 
Wilwn  V.  Skakee^ear^  39  L.  J.  Ch.  36 ;  Yonngy.  Maerea,  9  Jur.  N.  8. 322. 

Willi— JiManay^J^mcfenee.— While  ill-will,  hatred,  and  the  exhibi- 
tion of  violent  passions  by  a  person  usually  good-humored,  do  not  of 
themselves  constitute  insanity,  they  may  be  manifestations  of  mental 
derangement,  and  evidence  of  their  existence  in  the  bresst  of  the  testa- 
tor against  the  maternal  grandfather  of  contestants,  should  be  left  to 
the  Jury  trying  the  issue  of  testator's  sanity.  Shirley  v.  Shirley.  Ky. 
June  9. 1883.    2  Ky.  L.  R.  A  J.  26. 


Wills— J^Vfufti^  of  Jury  Binding  en  the  Cbart.— In  contested  will  cases  in 

''hancery  the  findmg  of  the  Jury  is  conclusive  unless  clearly  against  the 

ht  of  eviden4;p.    In  this  respect  such  cases  differ  from  ordinary 

. .  in  chancery,  and  are  treated  the  samess  cases  at  law.  Long  v.  Lonff. 
U.., .-  tne  16, 1883.    Chicago  Legal  Adviser,  Aug.  4. 
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CURRENT  TOPICS. 


Loanro  caszb. 

Every  trial  is  a  contest  of  skill,  tact  and  power  in 
which  one  party  is  sure  of  defeat.  This  is  necessarily  so.  To 
tie  able  to  satisfactorily  explain  to  your  client  the  cause  of 
-defeat,  is  often  no  easy  task.  Mr.  Byron  Bacon,  of  Louisville, 
at  the  banquet  of  the  Kentucky  Bar  Association,  responded 
to  the  toast,  "How  to  explain  to  your  client  why  you 
lost  his  cause,"  in  the  following  admirable  style : 

I  deprecate  any  thought  that  I  respond  because,  from  a 
more  extended  experience  than  my  legal  brethren,  I  bring 
to  the  solution  of  this  question  the  exhaustive  learning  and 
skill  of  the  specialist.  The  characteristic  modesty  of  our  pro- 
fession forbids  that  I  should  arrogate  to  myself  to  instruct 
the  eminent  lawyers  around  me  wherein  they  doubtless  have 
•attained  the  perfection  that  long  practice  can  give. 

I  therefore  assume  that  the  subject  was  proposed  for  the 
edification  of  the  novitiates,  those  young  gentlemen  to  whom 
Blackstone  so  often  and  so  feelingly  alludes,  who,  after  a 
long  and  laborious  course  of  study,  have  been  found,  upon  an 
examination  by  the  sages  of  the  law,  not  to  have  fought  a 
duel  with  deadly  weapons  since  the  adoption  of  the  new  con- 
stitution, and  have  been  admitted  to  our  ranks.  To  them, 
then«  I  shall  offer  briefly  some  suggestions  upon  this  point, 
hoping  that  they  may  not  have  need  of  them  upon  the  ter- 
mination of  their  first  case. 

The  question  as  framed  is  not  unlike  that  with  which 
Charles  IL  long  puzzled  the  Royal  Society.  He  demanded  the 
cause  of  phenomena,  the  existence  of  which  he  fal^v  assumed. 
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The  answer  was  simply  the  denial  of  the  existence  of  the  phe* 
nomena.  What  lawyer  ever  tried  to  explain  the  loss  of  & 
case  upon  the  hypothesis  that  he  had  lost  it  ? 

That  a  lawyer  can  not  lose  a  case  is  as  well  established  ft 
maxim  as  that ''  the  king  can  do  no  wrong,"  or  that  a  tenant 
can  not  deny  his  landlord's  title.  Eliminate  this  error  in  our 
question,  and  it  is  easy  of  solution. 

Coke  tells  us  that  '*  law  is  the  perfection  of  humain  reason  ;"* 
Burke,  that  it  is  the  most  excellent — yea,  the  exactest  of  the 
sciences ;  and  the  eloquent  Hooker,  that  her  seat  is  the  bosom 
of  God,  her  voice  the  harmony  of  the  world,  all  things  ia 
heaven  and  earth  do  her  homage — the  least  as  feeling  her 
care,  and  the  greatest  as  not  exempt  from  her  power.  But  we 
know  that  if  it  be  the  purest  of  reason,  the  exactest  of  sci- 
ences, its  administration  is  not  always  intrusted  to  legal  sci* 
entists  or  the  severest  of  logicians.  We  know  that  the  great,, 
the  crowning  glory  of  "our  noble  English  common  law"  is- 
its  uncertainty,  and  therein  lies  the  emolument  and  pleas- 
urable excitement  of  its  practice. 

If,  oblivious  of  this,  you  shall  have  assured  your  client  of 
success  in  the  simplest  case,  the  hour  of  his  disappointment 
will  be  that  of  your  tribulation,  for  which  professional  expe- 
rience can  extend  to  you  no  solace  or  aid< 

But  your  client's  cause  has  resulted  unfavorably.  You,  of 
course,  are  never  to  blame ;  the  fault  is  that  of  the  judge,  the 
jury,  or  your  client  himself,  and,  it  may  be,  of  all  three.  It 
becomes  your  duty  to  divert  the  tide  of  your  client's  wrath 
into  those  channels  where  it  can  do  the  least  possible  harm. 
If  he  be  a  crank  and  shoots  the  judge  or  cripples  a  juryman, 
they  fall  as  blessed  martyrs,  and  their  places  and  mantles  are 
easily  filled,  but'  the  place  of  the  lawyer  is  not  readily  filled, 
as  one  of  America's  sweetest  poets,  Mr.  George  M:  Davis,  ha9 
beautifully  expressed  it  in  a  touching  tribute  to  our  profes- 
sional worth,  which,  for  delicacy  of  sentiment,  boldness  of 
imagery  and  beauty  of  diction,  is  unequaled  in  the  whole 
range  of  English  poesy  : 

"JadgOH  and  Juries  may  flourish  or  may  Ikde; 
A  vote  can  make  them  as  a  vote  has  inade ; 
But  the  bold  lawyer,  a  ooiintry's  pride, 
When  onoe  destroyed,  oan  never  be  sappUed*"* 
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The  selection,  then,  of  a  target  for  your  client  (I  use  the 
word  target  metaphorically)  must  rest  upon  the  peculiar  facts 
and  circumstances  of  the  case  and  the  ''  sound  discretion,"  as 
the  venerable  Story  has  it,  of  the  counsel.  But  avoid,  if  pos- 
sible, imputing.the  blame  to  your  client,  for  although  I  have 
known  this  to  be  attended  with  very  happy  results,  yet  his 
mood  at  such  times  is  apt  to  be  homicidal,  and  besides,  you 
should  bear  in  mind  that  your  aim  is  to  conciliate  him. 

First,  as  to  the  jury.  Upon  this  head  I  need  not  enlarge, 
but  only  remind  you  that  you  are  not  held  by  the  profession 
as  committed  or  estopped  by  any  eulogism,  however  glowing, 
you  may  have  pronounced  during  the  progress  of  the  trial  on 
their  intelligence  or  integrity.  It  is  only  in  the  capacity  of  a 
scape-goat  that  the  American  juror  attains  to  the  full  measure 
ot  his  utility,  and  as  such  he  will  ever,  be  regarded  by  our 
profession  with  gratitude  not  unmingled  with  affection. 

But  it  is  to  the  judge  that  we  turn  in  this  extremity  with 
unwavering  confidence.  The  serenity  and  grandmotherly 
benignity  that  sits  enthroned  upon  his  visage  is  to  the  lay- 
man that  placidity  of  surface  which  indicates  fathomless 
depths  of  legal  lore;  to  the  lawyer  it  bespeaks  the  phlegmatic 
temperament  of  one  whose  mission  is  to  bear  unmnrmuringly 
the  burdens  of  others. 

It  comes  upon  you  like  a  revelation,  that  your  elaborate 
preparation,  your  weeks  of  study,  your  voluminous  brief,  are. 
all  for  naught ;  that  the  impetuous  torrent  of  your  eloquence 
has  dashed  itself  against  his  skull  only  to  envelop  ii  in  fog 
and  mist,  and,  more  in  sorrow  than  in  anger,  you  confess  that 
the  presumption  that  every  man  knows  the  law  can  not  be 
indulged  in  his  favor.  Even  your  Ijiminous  exposition  has 
failed  to  enlighten  him.  You  need  not  spare  him.  He  thrives 
on  abuse.  Year  in  and  out  he  bears  the  anathemas  of  disap- 
pointed lawyers  and  litigants  with  the  stolid  indifference  of 
Sancho  Panza's  ass  in  the  valley  of  pack-slaves  or  under  the 
missiles  of  the  galley-slaves,  and  society  comes  finally  to  re- 
gard him  pretty  much  as  was  Sancho's  ass.  It  berates  him, 
overtasks  him,  half-starves  him,  and  loves  him. 

But  seriously  considered,  our  question  is  but  a  long-standing 
and  harmless  jest  of  the  bar,  meaningless  in  actual  practice. 

The  lawyer  is  untiring  in  his  client's  behalf,  and  bis  client 


00  Ohio  Law  Joubmal. 

ICII0W8,  whatever  be  the  result,  that  he  has  had  the  fall  meaa- 
are  of  his  lawyer's  iadustry,  zeal  and  ability,  and  requires  no 
explanation. 

Lord  Erskine  said,  that  in  his  maiden  speech  *'  he  felt  his 
children  tugging  at  his  gown,  and  heard  them  cry,  'Father, 
now  is  the  time  for  bread.' "  The  British  bar  applauded  the 
sentiment.  But  the  American  lawyer,  throughout  the  case 
feels  his  client  tugging  at  his  gown,  and,  if  unsuccessful,  is 
scrstained  by  the  consciousness  that  he  has  done  his  whole 
duty  as  Grod  has  given  him  to  see  and  perform  it,  and  if  he 
wants  further  consolation  he  can  open  one  of  the  oldest  of  all 
the  books  of  the  law,  and  there  read  these  words,  which  will 
soothe  his  wounded  spirit,  and  possibly  best  answer  the  quen- 
tion  of  to-night : 

''  I  turned,  and  saw  under  the  sun  that  the  race  is  not  to 
the  swift,  nor  the  battle  to  the  strong,  neither  yet  is  bread  to 
the  wise,  nor  yet  riches  to  the  man  of  understanding,  nor  yet 
favor  to  the  man  of  skill,  but  time  and  chance  happeneth  to 
them  aU." 


NOTES  OF  CASES. 


BSAF  AVD  BinCB  WITITSSSXS. 

In  the  case  of  Qainn  v.  Hulbert,  the  Supreme  Court  of  Ver- 
mont held  that  a  person  was  a  legal  witness,  although 
**  dumb,"  uneducated  in  the  use  of  signs,  and  only  able  to  as- 
sent and  dissent  in  answer  to  direct  questions  by  a  nod  or 
shake  of  the  head ;  but  that  such  facts  detract  from  the 
weight  of  his  testimony.  Because  of  some  infirmity  of  the 
vocal  organs  the  witness  was  bereft  of  the  power  of  speech. 
His  testimony  was  admitted  over  the  objection  of  counsel. 

The  court  say :  "  He  could  not  explain  any  proportion,  but 
only  assent  or  dissent  in  answer  to  direct  questions  by  a  nod 
or  a  shake  of  the  head.  And  when  asked  who  owned  the 
goods,  he  would  touch  his  person  to  indicate  that  he  was  the 
owner  *****  The  witness  was  dumb ;  and  at 
common  law  would  not  be  probably  admitted  to  testify.  Mod- 
ern education  has  done  much  to  give  this  unfortunate  class  of 
persons  the  capacity   to  convey  ideas — in  many   eases  with 
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marvelous  facility  and  exactnesa — ^by  signs  and  symbols,  and 
Bnch  persons  are  now  proper  and  legal  witnesses.  The  plaint- 
iff was  nneduca  ted  in  the  use  of  signs,  and  his  capacity  to 
convey  his  ideas  very  circumscribed  and  limited.  But  the 
tendency  of  modern  times  is  to  allow  all  persons  that  have 
knowledge  of  matters  in  litigation,  and  capacity,  to  throw  light 
upon  them,  whether  interested  or  otherwise,  Jews,  Turks,  in- 
fidels, and  allow  the  jury  to  consider  their  relation  to  the  case, 
and  condition,  as  affecting  their  credit.  We  think  the  plaintiff 
was  a  legal  witness;  but  the  court  should  have  complied  with 
the  defendant's  request  and  called  the  attention  of  the  jury 
to  the  plaintiff's  peculiar  disability,  as  affecting  the  weight 
of  his  testimony." 

It  is  well  settled  that  a  deaf  mute  is  a  competent  witness 
when  he  knows  the  nature  of  an  oath  and  is  possessed  of  un- 
derstanding ;  BarUm^a  Ocuea,  1  Leach  Cr.  Cases  455 ;  23  Alb. 
L.  J.  183. 


COVTSAOTB-OFFICIAL   DESXeiTATIOir. 

Where  an  obligation  in  the  body  of  an  instrument  purports 
to  be  a  personal  obligation  of  the  one  signing  it,  and  it  is 
signed  by  a  man  as  "  agent,"  "  trustee,"  or  the  like,  such  per- 
son is  personally  liable  for  the  debt  although  made  as  agent 
for  the  benefit  of  his  principal,  where  such  agency  is  not  dis- 
closed. Revolving  Scraper  Co.  v.  Tutik,  (la.  June,  '83),  16  Rep. 
206.  To  same  effect  is  Insurance  Co.  v.  Newhall,  1  Allen  130; 
Fiske  V.  Eldrige,  12  Gray  474;  Sturdivant  v.  Hall,  59  Me.  174; 
Barker  v.  Insurance  Co,,  3  Wend.  94;  Powe^  v.  Briggs,  79  111. 
493;  Moss  v.  Linngston,  4  N.  Y.  208.  Where  the  agent  adds 
to  the  descriptive  term  *^  agent  "  or  the  like  the  one  for  whom 
orin  whose  interest  the  contract  is  made,  it  has  been  held  to 
be  the  contract  of  such  principal ;  Lacy  v.  Dubuque  Lumber  Co, 
43  la.  510. 

Bat  where  a  man  acts  for  his  principal,  and  such  fact  is 
known  by  those  dealing  with  him,  it  has  been  held  that  his 
contract,  though  executed  in  his  own  name,  is  binding  on  the 
parties  the  same  as  though  signed  in  the  principaPs  name; 
Huntingtan  v.  Knox,  7  Cush.  371 ;  Higgins  v.  Senior,  8  U.  A.  W. 
840;  Tainter  v.  Prendergrass,  3  Hill  72;  SUmewell  v.  Elder,  89 
Wis.  615  ;  Freeman  y.  Lader,  11  Ad.  k  E.  587-c94. 
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ORIGINAL  ARTICLES. 


LAW  07  HOXBRBAM  XV  OHIO. 

Having  recently  had  occasion  to  exaiiQine  with  care  one 
branch  of  the  law  of  homesteads  as  it  at  present  stands  in 
Ohio,  to  wit :  the  power  of  the  owner  of  a  homestead  to  sell 
the  same  free  from  judgment  lien,  where  it  would  be  subject 
to  execution  and  pale  were  it  not  a  homestead,  I  find  it  not 
only  a  nice  question,  but  one  of  interest  to  all  attorneys  with 
an  active  practice.  A  word  on  this  question,  I  think,  will 
be  of  value  to  the  many  readers  of  the  Ohio  Law  Journal. 

After  a  careful  examination  of  the  authorities  on  the  sub- 
ject, I  am  firmly  of  the  opinion  that  where  a  homestead  has 
been  set  ofT  and  assigned  under  section  five  thousand  four 
hundred  and  thirty-eight  of  our  Revised  Statutes,  as  exempt 
from  sale  on  execution,  no  judgment  lien  can  attach  to  the 
homestead  so  set  off  and  assigned ;  and  also  that  the  owner 
and  holder  thereof  may  sell  and  convey  it  free  from  all  liens 
of  judgments  previously  recovered  against  )iim. 

This  conclusion  I  believe  to  be  supported  both  by  principle 
and  authority* 

Under  the  common  law,  real  estate  could  not  be  levied 
upon  and  sold  for  the  satisfaction  of  a  judgment  recovered 
against  the  owner  (Rorer's  Judicial  Sales,  sec.  531).  ''  The 
remedy,"  saysRorer,  ''of  the  creditor  was  against  the  rents 
and  profits.  First,  by  the  writ  of  levari  fadoM^  and  subse- 
quently by  the  writ  oidegil.  The  latter  was  given  by  the 
Statutes  of  Westminister,  2-13  Elizabeth." 

Now,  it  will  not  be  questioned  by  the  merest  tyro  in  the 
law  that  the  existence  and  extent  of  a  judgment  lien  on  real 
estate  are  purely  legal  and  depend  entirely  upon  the  statute 
which  gives  them  being.  This  principle  of  law  is  too  well 
settled  to  bear  dispute.  The  Supreme  Court  of  Ohio  has  so 
held  at  different  times  {DougloM  v.  ThurgUm,  6  Ohio  166; 
MiUer  v.  Taylor,  29  Ohio  St.  259;  Lawrence  v.  Bdger,  31  Ohio  St. 
—  ).  In  Mitter  v.  Taylor^  thiS  court  say  that  '*  at  common  law 
the  lands  of  a  debtor  were  not  chargeable  with  his  debts,  and 
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where  they  became  so  by  statute,  provisions  were  madei  in 
case  of  the  death  of  the  judgment  debtor,  for  proceeding  di- 
rectly against  the  heirs  to  subject  such  lands  to  the  payment 
of  the  judgment ;"  and  in  Lawrence  ▼.  Bdger^  that  '*  the*  origin 
of  judgnient  liens  is  found  in  the  English  statutes  of  West- 
minster; the  second,  which  authorized  judgment  creditors  to 
sme  out  a  writ  of  ebgpft,  the  command  of  which  was  that  the 
officer  deliver  to  the  plaintiff  a  moiety  of  all  the  lands  and 
tenements,  whereof  the  debtor  at  the  time  of  obtaining  the 
judgment  was  seized,  or  at  any  time  thereafter  might  be 
seized  (vicfe  16  Elizabeth). 

Under  section  five  thousand  three  hundred  and  seventy- 
four,  Revised  Statutes,  the  *'  lands  and  tenements,  including 
vested  interests  therein,  and  permanent  leasehold  estates 
renewable  forever,  and  goods  and  chattels,  not  exempt  by  law, 
shall  be  subject  to  the  payment  of  debts,  and  shall  be  liable 
to  be  taiLen  on  execution  and  sold  as  hereinafter  provided ;'' 
and  '*  such  lands  and  tenements  [that  is,  such  as  are  not  ex- 
empt], within  the  county  where  the  judgment  is  rendered 
shall  be  bound  for  the  satisfaction  thereof"  (Section  5375). 

The  Revised  Statutes,  from  sections  five  thousand  four  hun- 
dred and  twenty-six  to  five  thousand  four  hundred  and  thirty- 
one,  inclusive,  provide  what  personal  property  shall  be  ab- 
solutely exempt.  Section  five  thousand  four  hundved  and 
forty-one  provides  that  *'  any  resident  of  this  state,  who  is  the 
head  of  a  family,  and  not  the  owner  of  a  homestead,  may  hold 
exempt  from  levy  or  sale,  real  or  personal  property,  to  be  se- 
lected by.such  person,  his  agent  or  attorney,  at  any  time  be- 
fore sale,  not  exceeding  five  hundred  dollars  in  value,  in  ad- 
dition to  the  amount  of  chattel  property  otherwise  exempt 
by  law."  And  section  five  thousand  four  hundred  and  forty 
provides  for  the  allowance  of  five  hundred  dollars  in  lieu  of 
a  homestead,  where,  by  reason  of  paramount  liens  against  the 
real  estate  one  can  not  be  assigned. 

That  the  property  thus  exempt  from  execution  and  sale, 
whether  realty  or  personalty,  as  well  as  the  exemption  allowed 
in  lieu  of  a  homestead,  can  be  disposed  of  by  Ihe  debtor  free 
from  all  judgment  liens,  will  be  questioned  by  none,  I  appre- 
hend. It  is  not  simply  the  use  of  the  property  that  is  saved 
to  the  owner,  but  the  absolute  ownership  thereof,  to  be  re- 
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tained  cnr  disposed  of  by  him,  free  from  all  judgment  lienB 
whatever.  That  five  haadred  dollars  in  money  may  be  se- 
lected is  well  settled  (ChikoU  y.  Ckmkyy  36  Ohio  St.  645);  and 
DO  one  would  be  so  foolhardy  as  to  contend  that  this  sum  of 
money  may  be  used  as  the  owner  sees  fit.  And  what  is  the 
difference  between  an  exemption  in  money  or  in  hind?  Does 
not  the  principle  that  governs  and  protects  the  one,  govern 
and  protect  the  other?  Why  should  the  homestead  be  put  on 
a  different  footing  from  the  exemption  allowed  in  lieu  thereof? 
Under  section  five  thousand  three  hundred  and  seventy-four 
the  homestead  is  ''  lands  and  tenements,"  exempt  from  execu- 
tion, and  therefore  is  not  ''  subject  to  the  payment  of  debts," 
and  under  section  five  thousand  three  hundred  and  seventy- 
five  is  not  "bound"  for  the  satisfaction  of  any  debt  against 
the  owner. 

The  homestead  having  been  set  off  and  assigned,  stands 
exempt  from  execution  and  is  not  *' bound  "  for  the  payment 
of  any  judgment.  No  lien  can  arise  or  exist,  by  operation  of 
law,  against  the  homestead  for  the  payment  of  any  judgment 
against  the  owner.  There  can  be  no  judgment  lien  with  no 
right  to  enforce  it.  A  lien  without  the  right  to  make  it  ef- 
fective, without  the  right  to  enforce  it,  is  an  absurdity.  There 
can  be  such  thing  as  a  lien  lying  in  abeyance,  dormant,  slum- 
bering, waiting  for  some  event  to  happen  to  give  it  life  or  va- 
lidity, so  that  it  may  be  enforced.  A  lien  must  have  life. 
The  law  recognizes  no  suspension  of  it.  A  court  of  chancery 
may  sometimes  temporarily  enjoin  its  enforcement,  for  the 
purpose  of  determining  rights.  And  where  the  right  to  en- 
force does  not  exist,  there  can  be  no  lien  (Freeman  on  Execu- 
tion, sec.  249). 

Hence,  where  the  homestead  as  against  judgment  liens  be- 
ing unincumbered,  the  owner  has  the  right  to  sell,  and  when 
sold  the  purchaser  takes  the  title  free  from  all  judgment  liens. 
By  selling  the  homestead,  the  owner  does  not  commit  a  fraud 
on  the  rights  of  his  creditors.  He  sells  nothing  the  creditor 
can  touch,  nothing  that  he  can  subject  to  the  payment  of  his 
claim.  It  has  been  held  by  our  supreme  court,  "  that  a  re- 
lease of  dower  in  a  deed  executed  by  husband  and  wife,  with- 
out consideration,  to  defraud  creditors,  will  not  estop  her  to 
claim  dower  against  the  grantee,  or  any  purchaser  from  him 
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wiihoat  nolioe.  No  fraad  can  be  imputed  to  her  becaose  of 
SQcK  release,  ibr  the  reason  that  she  releases  nothing  that  eoold 
be  taken  by  her  husband's  ereditors  (  Woodman  v.  Podge,  6  Ohio 
81.  71 ;  Sean  v.  Shanks,  14  Id.  228;  Tracy  v.  Cover,  28 Id.  61). 
Rorer,  in  his  work  on  Judicial  Sales,  section  five  hundred 
and  fifty-six,  says:  *' Though  judgments  at  law  are  ordi- 
narily a  lien  on  the  lands  of  judgment  debt,  yet  they  are 
not  so  as  to  the  lands  occupied  as  a  homestead ;  and  if  the 
homestead  be  abandoned  by  sale,  conveyance  and  delivery  of 
possession  by  the  debtor,  whilst  a  judgment  exists  against 
him,  the  Uen  thereof  does  not  attach  to  the  premieea,  but  the  grantee 
takes  a  clean  title  to  the  same  as  far  as  regards  the  judgment,  and  an 
execution  sale  thereof  under  the  judgment  is  void." 

Judge  Dillon,  one  of  the  ablest  judges  that  ever  sat  on  the 
Federal  Bench,  in  an  article  on  the  Homestead  Exemption, 
written  in  1861  (1  American  Law  Register  N.  S.  715),  said  : 
'*  The  homestead  being  exempt,  and  placed  beyond  the  reach  of 
involuntary  judicial  sale,  it  is  difficult  to  see,  if  the  statute  is 
silent  on  the  subject,  on  what  principle  a  judgment  can  be 
said  to  be  a  lien  upon  it.  Such  construction  of  the  Home- 
stead Acts  is  justly  open  to  the  criticism  of  making  a  '  home- 
stead of  the  debtor  his  prison.'  *  *  *  It  obstructs  or  defeats 
the  free  exercise  of  the  right  of  alienation  belonging  to  both  the 
husband  and  wife.  That  a j udgment  isnota  lien,  unless  the  stat- 
ute expressly  so  declares,  has  been  determined  in  Illinpis,  in 
a  very  recent  and  well  considered  case  (Green  v.  Marks,  25  III. 
221).  It  was  accordingly  held,  under  statutes  of  New  York 
and  Wisconsin,  that  the  owner  of  a  homestead  might  sell  or 
mortgage  it,  and  the  grantee  or  mortgagee  take  it  free  from 
lien  of  a  judgment  against  the  grantor." 

The  doctrine  here  laid  down  has  been  followed  by  the 
courts  in  Illinois  {FiMaek  v.  Lam,  36  III.  437;  Bliss  v.  Clark, 
S8Id.596;  44  Id.  175;  Wiggins  v.  Chance,  54  Id.  175;  Hamr 
worth  V.  Travis,  67  Id.  801);  Iowa  (^Lamb  v.  Shay,  14  la.  567; 
Commins  v.  Lory,  16  Id.  41);  Kansas  {Morris  v.  Ward,  5  Kan. 
239;  Geapon  v.  Stephenson,  17  Id.  617);  Texas  (Black  v.  Epper- 
son, 40  Tex.  162-187);  California  (Houghton  v.  Lee,  50  Cal.  103); 
North  Carolina  {Martin  v.  Meredith,  71  N.  C.  215);  Wisconsin 
(Johnson  v.  Harrison,  41  Wis.  381 ;  GoodweU  v.  Blumer,  lb.  456), 
and  Mipscuri. 
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The  court  say  in  Qoodwdl  v.  Blumery  mipray  that  "  under  the 
laws  of  this  state,  a  sale  and  conveyance  of  his  homestead  by 
a  judgment  debtor,  does  not  render  it  liable  to  sale  on  execu- 
tion." And  in  Lomb  y.  8hay^  wfTCL^  the  court  say :  ''  The  lien 
of  a  judgment  upon  lands  in  this  state  being  conferred  by 
statute,  it  can  only  haye  such  force  as  is  given  thereby,  and 
it  can  only  attach  and  become  effective  in  the  manner,  at  the 
time,  and  upon  the  conditions  and  limitations  imposed  by 
the  statute  itself.  A  lien  without  the  power  to  enforce  it, 
carries  with  it  no  advantages  to  the  owner  thereof.  It  can  not 
be  enforced  as  against  the  homestead,  because  that  is  exempt 
from  judicial  sale.  It  is  inoperative,  and  can  not  be  other- 
wise as  long  as  the  homestead  is  used  as  a  home.  Construct- 
ing the  two  sections  together,  having  been  passed  at  the  same 
time  by  the  same  legislature,  we  think  that  it  could  not  have 
been  designed  that  the  lien  should  ever  attach  upon  property 
that  was  declared  exempt  from  judicial  sale.  This  exemption 
exists  only  so  long  as  the  homestead  is  occupied  and  used  as 
a  home.  The  moment  is  ceases  to  be  used  as  such,  the  lien 
attaches,  the  same  as  it  attaches  against  property  acquired 
by  the  judgment  debtor  after  the  judgment  is  rendered,  and 
the  priority  of  liens  can  be  determined  in  the  same  manner.  If, 
therefore,  this  lien  does  not  attach  so  as  to  be  effective 
against  the  owner,  how  can  it  affect  the  rights  of  a  purchaser 
of  the  homestead  property  ?  The  right  of  exemption  con- 
tinued until  the  sale  and  delivery  of  the  deed  to  the  vendee, 
and  the  lien  can  not  attach  until  after  sale  and  delivery,  nor 
until  after  it  ceases  to  be  occupied  by  the  owner.  Prior  to 
this  the  vendee's  rights  become  absolute." 

In  the  case  of  Morris  v.  Ward^  aupra^  the  court  say :  ''It  is 
claimed  that  the  judgment  lien  remains  simply  dormant  dur- 
ing the  time  that  the  land  is  occupied  as  a  homestead,  and 
that  as  soon  as  it  is  transferred  and  ceases  to  be  occupied  as  a 
homestead,  the  lien  attaches  and  becomes  effective.  Now, 
suppose  the  husband,  in  whom  the  title  is  vested,  dies.  The 
title  to  the  property  is  immediately,  by  law,  transferred  from 
him  to  his  widow  and  children,  and  he  ceases  to  occupy  the 
property  as  a  homestead,  will  the  judgment  lien  then  attach 
and  take  the  homestead  away  from  the  widow  and  children? 
And  suppose  the  whole  family  die,  except  those  children  born 
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jdter  the  judgment  was  rendered,  can  those  children  hold  the 
property  as  a  homestead?  If  they  can,  then  where  is  the 
certainty  of  a  judgment  lien  ever  attaching  to  a  homestead 
jBLud  becoming  effective  ?  And  as  long  as  the  lien  is  not  ef- 
fective it  is  practically  no  lien  at  all.  In  the  case  at  bar,  sev- 
eral days  before  the  land  was  abandoned  as  a  homestead,  and, 
therefore,  several  before  the  judgment  lien  could  have  any 
practical  existence,  the  land  was  conveyed  to  Morris,  ^hen 
when  did  this  lien  attach  and  become  effective?  Upon  the 
whole  we  decide  the  question  in  this  case  as  follows :  1.  A 
mortgage  of  the  homestead,  executed  by  the  husband  alone, 
is  void.  2.  A  judgment  rendered  against  the  husband  alone 
is  not  a  lien  on  the  homestead.  3.  Neither  is  such  a  mort- 
gage nor  such  a  judgment  any  incumbrance  on  land  owned 
by  the  husband  and  occupied  by  himself  and  family  as  a 
homestead.  4.  Such  land  may  be  sold  and  conveyed  by  the 
husband  and  wife  jointly,  and  the  purchaser  will  take  the 
title  free  and  clear  from  all  incumbrances,  notwithstanding 
eaid  mortgage  and  judgment.  5  After  said  sale  and  convey- 
ance, and  after  the  land  has  been  abandoned  as  a  homestead, 
if  an  execution  is  issued  on  said  judgment,  and  the  land  be 
sold  under  said  execution,  the  sale  is  void.  6.  After  said  sale 
and  conveyance,  and  abandonment,  if  a  decree  of  foreclosure 
be  entered  on  said  mortgage  against  the  husband,  in  a  suit  in 
which  the  wife  is  not  a  party,  the  decree  is  void  so  far  as  it 
affects  and  is  no  evidence  of  anything  as  against  her." 

*'  It  is  not  for  the  interest  of  society  that  families  should 
forever  remain  stationary,  and  their  homesteads  be  perpetual 
prisons;  on  the  contrary  it  is  for  the  interests  of  society,  as 
well  as  of  families,  that  families  should  be  free  to  go  and  re- 
side wherever  they  can  do  the  best.  But,  if  the  law  is  as  is 
claimed  by  the  defendant  below,  then  whenever  a  judgment 
is  rendered  against  the  husband,  the  family  must  forever  re- 
main ^here  they  are  at  the  time, such  judgment  is  rendered, 
or  lose  not  only  the  homestead,  but  also  the  means  of  acquir- 
ing another.  The  innocent  family  and  society  must  suffer 
through  the  improvidence,  perhaps  the  fraud  or  the  misfor- 
tunes of  the  husband." 

The  only  reported  case  we  have  in  Ohio,  is  that  of  &eiffafi 
V.  Wooley,  (2  Western  Law  Monthly  470),  decided  by  Judge 
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Lawrence  in  the  Logan  County  (}ommon  Pleas,  in  1860.  Thia 
was  a  case  where  a  judgment  debtor  had  disposed  of  hia 
homestead  after  judgment  had  been  rendered  against  him« 
and  before  execution  had  issued,  and  hence  without  the  premi- 
ses having  been  assigned  and  set  off  to  him.  In  deciding  the 
case,  Judge  Lawrence  said  :  "  True,  it  may  be  said  that  by 
the  Homestead  Act,  a  homestead  worth  five  hundred  dollars,  is 
exempt  from  the  claims  of  creditors,  but  it  may  tine  in  valuey 
and  thus,  become,  in  part,  liable  to  satisfy  creditors.  But  tho 
reply  is  clear ;  the  Homestead  Act  was  not  designated  to  pre- 
vmt  a  safe  of  property.  The  statute  of  frauds  only  forbids  a  j7ine9- 
mU  intent  to  defraud  and  a  conveyance  which  has  such  present 
effect;  1  Story  Eq.  356.  It  can  not,  certainly,  be  known  that 
the  homestead  will  rise  in  value.  If  the  prospect  of  a  rise  in. 
value  is  to  prevent  a  sale,  it  will  so  operate  on  all  property 
exempt,  and  this  has  never  been  so  held.  If  sold  and  con- 
verted into  money  or  other  property  liable  to  execution,  credi- 
tors might  possibly  thus  acquire  a  remedy.  But  chancery 
would  certainly  enable  the  owner  of  a  homestead  to  sell  for 
money,  for  the  purpose  of  buying  another  homestead,  or  as  I 
think  reasonable,  for  the  purpose  of  creating  a  fund,  as  the 
means  of  support.  The  money  should,  in  equity  be  treated 
as  land ;  1  Story  Eq.  649 ;  Cottier  v.  Cottier,  3  Ohio  St.  869.  No 
right  of  creditors  is  lost  or  sacrificed  by  creating  the  fund. 
The  homestead  being  exempt  from  creditors,  might  be  sold 
and  the  proceeds  go  to  a  trustee  for  the  use  of  the  party  for 
whose  benefit  the  law  was  created.  No  right  of  creditors 
would'be  sacrificed.  All  these  purposes  are  within  the  spirit, 
and  humane  and  wise  policy  of  the  law.  Our  legislature  is 
beginning  to  recognize  that  policy,  which  needs  enlarging, 
that  wives  and  children  have  claims  paramount  to  creditors.. 
Our  judicial  policy  is,  by  liberal  construction,  to  advance  this 
reasonable  and  salutary  doctrine." 

And  again :  "  But  it  has  been  said  that  a  homestead^ 
though  not  liable  to  sale,  is  liable  to  levy,  so  as  to  secure  a 
lien  and  eventually  a  sale  in  certain  contingencies.  The 
language  of  the  act,  it  is  true,  is  that  the  homestead  "  shall 
be  exempt  from  sale  and  execution  ;"  (sec.  1).  But  section 
two  declares  thai  the  sheriff  shall  cause  the  homestead  to  be 
aosigned,  and  "  no  further  proceedings  shall  be  bad  against 
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the  homestead.''  This  includes  a  levy,  and  faTors  the  view 
taken  above.  Section  nine  of  the  act,  also  shows  that  the 
homesteady  lil^e  chattels,  can  not  be  levied  upon.  The  Code  (see; 
420),  recognized  the  same  idea.  It  declared  that ''  lands,  tene- 
ments, goods  and  chattels,  not  exempt  by  law,  shall  be  sub- 
ject to  the  payment  of  debts,  and  shall  be  liable  to  be  taken 
on  execution.  This  is  equivalent  to  a  declaration  that  land 
exempt  from  sale  can  not  be  levied  upon.  If  there  were 
doubts  in  such  case,  they  should  be  resolved  in  favor  of  the 
debtor,  and  in  support  of  the  views  I  have  just  stated." 

The  supreme  court  of  this  state  has  ever  pursued  a  humane 
4ind  liberal  policy  in  protecting  the  unfortunate  family  of  the 
debtor  as  Against  the  creditor  of  the  husband  and  father 
(WOz  V.  Beard,  12  Ohio  St.  431;  Sears  v.  Hanks,  14  Id.  899; 
Oomtr  V.  Dadson,  22  Id.  615 ;  Tracy  v.  Cover,  27  Id.  61 ;  KMy  v. 
Du^y,  31  Id.  437). 

Ltmo,  Ohio.  Isaiah  Pillabs. 


REPORTED    CASES. 


CXXMIVAL  LAW— eAxive  BOOlUMaLLDre  OF  MOU. 
{Miekiffan  Supreme  Ocmrt.    Jaly  2,  1888.) 

People  v.  Weithofp. 

t.  The  keeping  of  a  room  where  pools  are  sold  on  the  result  of  basebaU 
games  and  horse  noes,  for  profit  and  gain,  is  keeping  a  **  gaming 
zx>oni." 

2.  If  a  room  is  one  whose  use  is  intended  to  facilitate  gaming  operations, 
and  where  sporting  characters  are  invited  to  congregate  for  the 
pnrpose  of  illegal  amusement  and  gain,  and  to  stake  money  or 
other  things  of  value  upon  trials  of  chance,  skill,ior  endnrance,  it  is  a 
gaming  room. 

^  It  is  not  necessary  that  persons  be  present  at  the  place  of  game  or 
contest  in  order  that  they  may  participate  in  the  mischieft  of  gaming. 

4.  The  word*' game*' embraces  every  contrivance  or  institution  which 
has  for  its  object  to  furnish  sport,  recreation,  or  amusement ;  snd 
when  a  stake  is  laid  upon  the  chances  of  the  game,  It  is  gaming. 

h.  Hie  pooling  scheme  is  to  be  considered  a  game. 

Exceptions  from  the  Recorder's  Court  of  Detroit. 
CooLSY,  J.    The  defendant  has  been  convicted  in  the  Re- 
corder's Court  of  the  city  of  Detroit  on  an  informatioa  which 
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chalrged  him  aod  one  Henry  Price  with  an  offense  which,  in 
general  language,  is  sufficiently  described  as  the  unlawfil 
keeping  and  maintaining  of  a  gaming  room  ccgitrary  to  the 
provisions  of  the  statute.  The  information  contains  seven 
counts. 

The  first  count  charges  that  Price,  Weithoff,  and  one  Davis, 
on  May  16, 1883,  at  the  city  of  Detroit,  unlawfully,  for  hire, 
gain  and  reward,  did  keep  and  maintain  a  gaming  room, 
against  the  form  of  the  statute^  etc. 

The  second  count,  with  proper  allegation  of  time  and  place, 
charges  that  they,  for  hire,  gain  and  reward,  unlawfully  did 
suffer  and  permit  divers  idle  and  evil  disposed  persons  to 
come  together  for  the  purpose  of  gaming,  and  to  be  and  re- 
main there  engaged  in  gaming  for  divers  large  and  excessive 
sums  of  money. 

The  third  count  charges  that  unlawfully,  for  hire,  gain,  and 
reward,  they  did  keep  and  maintain  a  gaming  room,  and  in 
said  gaming  room,  for  hire,  gain,  and  reward,  unlawfully  did 
suffer  and  permit  divers  idle  and  evil  disposed  persons  to 
come  together  for  the  purpose  of  gaming,  by  betting  divers 
large  and  excessive  snms  of  money  on  the  result  of  divers, 
games  of  base  ball,  and  divers  horse  races,  and  in  the  said 
gaming  room  unlawfully  did  permit  and  suffer  the  said  idle 
and  evil  disposed  persons  to  be'  and  remain  engaged  in  gaming, 
by  betting  divers  large  sums  of  money  on  the  result  of  diyers 
games  of  base  ball  and  divers  horse  races. 

The  fourth  count  charges  that  they  unlawfully,  for  hire, 
gain,  and  reward,  did  keep  and  maintain  a  gaming  room,, 
known  as  ''  Harry  Price  &.Co.'s  Turf  Exchange," -and  in  the 
said  gaming  room  did  carry  on  and  conduct  a  business  com- 
monly known  as  *'  pool  selling,"  and  in  the  said  gaming  room 
did  sell  pools  on  horse  races,  commonly  known  as  ''  auction 
pools,"  and  also  pools  on  base  ball  played  by  the  clubs  be- 
longing to  the  ''  National  League,"  so  called,  which  last 
named  pools  are  •commonly  known  as  *'  combination  pools," 
and  did  also,  in  said  gaming  rooms,  sell  pools  on  horse  races, 
commonly  known  as  '*  combination  pools,"  and  also  certain 
other  pools  on  horse  races,  commonly  known  as  ''  Paris  Mu- 
tuals  " — all  of  said  pools  being  a  combination  of  bets  or  wagera 
upon  the  result  of  horse  races  or  of  games  of  base  ball 
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The  fifth  oount  charges  that  for  hire,  gain,  and  reward, 
they  did  keep  and  maintain  a  gaming  room,  and  in  the  eaia 
gaming  room  did  carry  on  the  business  of  pool  selling,  and 
did  sell  pools  on  horse  races,  commonly  known  as  *' auction 
pools/'  and  which  said  pools  were  sold  and  conducted  in  man- 
ner following :  A  horse  race  being  about  to  take  place  in 
some  part  of  the  United  States,  the  person  conducting  the 
business  of  pool  selling  would  give  the  names  of  the  horses 
which  were  to  participate  in  the  race,  and  an  auctioneer 
would  ask  what  was  offered  for  first  choice,  and  the  first 
choice  would  be  sold  to  the  highest  bidder,  and  the  person 
being  the  highest  bidder  would  select  his  horse.  Second 
choice  would  be  sold  in  the  same  way ;  also  third  choice,  if 
there  were  any  bidder  for  it ;  and  all  other  horses  in  the  race 
would  be  sold  together  as  the  field  for  one  bid.  The  different 
purchasers  would  pay  their  money  to  the  person  carrying  on 
the  business,  and  would  receive  checks  in  return,  on  which 
would  be  marked  the  amount  of  the  bid  and  the  purchase  made 
by  him,  and  the  total  amount  in  the  pool.  Upon  the  result  of 
the  race  being  announced,  all  the  money  in  the  pool  would  be 
delivered  to  the  person  who  had  named  or  purchased  the  sucess- 
iul  horse,  less  a  commission  of  five  per  cent.,  which  would  be- 
retained  by  the  person  or  persons  selling  the  pools.  And  on, 
etc.,  the  persons  named  did  sell  a  large  number  of  auction 
pools  upon  horse  races  which  took  place  during  that  time  in 
different  parts  of  the  United  States. 

The  sixth  count  charge?  that  they  did  unlawfully,  for  hire,. 
gain,  and  reward,  keep  and  maintain  a  gaming  room,  and  in 
said  gaming  room  did  sell  pools  upon  games  of  base  ball  being 
played  by  the  clubs  belonging  to  the  National  League,  so 
called;  said  pools  being  commonly  known  as  "combination 
pools,"  and  which  said  business  of  pool  selling  was  conducted 
in  the  manner  following:  There  are  eight  base  ball  clubs  in 
the  league,  so  called,  who  usually  play  on  the  same  day,  in 
different  parts  of  the  country.  In  the  said  gaming  room  was 
a  blackboard  headed  "  combination  of  four  clubs,"  with  six- 
teen lines  ruled  off  underneath.  On  each  of  said  lines  are 
written  the  nameiBof  said  clubs  in  the  different  combinations, 
on  which,  immediately  to  the  left  of  the  names  so  written, 
are  placed  numbers,  ranging  from  nine  to  twenty  four,  both 
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iDclusive.  Only  four  clubs  can  win.  A  penon  wishing  to 
bet  on  a  combination  selects  it  by  its  number,  for  which  he 
pays  fifty  cents,  and  receives  in  return  a  ticket  or  check 
bearing  the  name  of  the  proprietor,  and  a  number  correspond- 
ing to  the  combination  selected  by  him.  As  many  persons  as 
choose  can  bet  on  any  particular  combination,  and  purchase 
any  number  of  tickets,  all  the  money  thus  put  in  constituting 
a  pool.  TTie  persons  who  bet  on  the  four  winning  clubs, 
constituting  one  combination,  are  entitled  to  the  pool,  less 
five  per  cent,  commission;  the  remainder  to  be  divided 
among  the  persons  who  purchased  the  winning  combination, 
according  to  the  number  of  their  checks.  And  the  person 
named  sold  a  large  number  of  said  combination  pools. 

The  seventh  counc  charges  the  unlawful  keeping  of  a  gam- 
ing house  for  betting  money  and  laying  wagers  in  the  form 
and  manner  commonly  known  as  pool  selling,  and  need  not 
be  further  described. 

On  the  trial  it  was  admitted  on  the  part  of  the  defendant 
that  he  was,  at  the  time  specified  in  the  information,  with  the 
other  persons  named,  keeping  a  room  in  the  city  of  Detroit 
for  the  sale  of  pools  upon  horse  races  and  games  of  base  ball, 
as  described  in  the  information;  but  it  was  denied  that  the 
room  so  kept  and  used  was  a  gaming  room,  within  the  mean- 
ing of  the  statute  for  the  punishment  of  that  ofience.  The 
recorder,  however,  charged  the  jury  that  the  selling  of  pools 
was  a  game  and  the  keeping  of  a  room  for  that  purpose  was 
the  keeping  of  a  gaming  room,  and  the  defendant  was  con- 
victed. The  case  comes  before  us  on  exceptions  before 
sentence. 

The  statute  under  which  the  information  is  filed  is  §  15 
of  chapter  43  of  the  Revised  Statutes  of  1846,  as  amended 
in  1877.  It  reads  as  follows:  '^Any  person  who  shall,  for 
hire,  gain,  or  reward,  keep  or  maintain  a  gaming  room, 
or  a  gaming  table,  or  any  game  of  skill  or  chance,  or  partly 
of  skill  and  partly  of  chance,  used  for  gaming,  or  who 
shall  knowingly  suffer  a  gaming  room  or  gaming  table,  or  any 
such  game,  to  be  kept,  maintained,  or  played  on  any  premises 
occupied  or  controlled  by  him,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  convicton  thereof,  be  punished  by 
fine  not  exceeding  $500,  or  imprisonment  not  exceeding  six 
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months,  or  both,  in  the  discretion  of  the  court;  and  any  per- 
son aiding,  assisting,  or  abetting  in  the  keeping  or  maintain- 
ing of  any  such  gaming  room,  gaming  table,  or  game,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof^ 
shall  be  punished  by  fine  not  exceeding  $500,  or  imprison- 
ment not  exceeding  three  months,  or  both,  in  the  discretion 
of  the  court."    Public  Acts  1877,  p.  168. 

As  the  defendant  does  not  contest  the  factn,  but  admits  that 
he,  with  others,  was  actually  engaged  in  the  keeping  of  a  room 
where  pools  were  sold  according  to  the  various  methods  des- 
cribed, and  was  doing  this  for  gain  and  reward,  the  sole 
question  which  the  record  presents  is  whether  the  use  of  the 
room  for  that  purpose  makes  it  a  gaming  room,  within  the 
meaning  of  the  statute.  If  it  does  the  defendant  is  properly 
convicted ;  but  if  not  he  is  entitled  to  a  discharge. 

The  defence  contend  that  a  room  in  which  pools  are  sold  is 
not  for  that  reason  a  gaming  room.  Gaming,  it  is  said, 
implies  g^mes ;  to  game  is  to  play  at  any  sport  or  diversion ;  to 
play  for  a  stake  or  prize ;  to  use  cards,  dice,  billards,  or  any 
other  instruments,  according  to  certain  rules,  with  a  view  to 
win  money  or  any  other  thing  waged  upon  the  issue  of  the 
contest ;  to  practice  playing  for  money  or  any  other  stake ;  to. 
gamble.  Playing  at  games  may  have  an  entirely  innocent 
sense,  or  it  may  import  what  is  looked  upon  as  immoral.  The 
language  of  the  statute  is  broad  enough  to  include  all  gaming 
rooms  kept  for  hir^;  but  this  could  never  have  been  intended, 
for  many  games  are  lawful.  A  reasonable  conclusion  is  that 
only  the  gaming  room  is  intended  in  which  unlawful  games 
are  carried  on.  Games  become  unlawful  by  being  prohibited 
by  statute;  and  it  becomes  necessary,  therefore,  to  a  conviction,, 
tha^  it  should  appear — Fjjst,  that  the  room  was  kept  or  main- 
tained for  the  purpose  of  games;  and,  second,  that  the  games 
for  which  it  was  kept  or  maintained  have  been  made  unlaw- 
ful. 

But  pool  selling,  it  is  further  said,  is  no  game.  To  buy  the 
tickets  may  be  in  the  nature  of  a  bet  or  wager,  but  betting- 
alone  can  not  be  held  to  constitute  gaming,  unless  all  dis- 
tinctions are  confunded.  It  is  necessary  not  only  that  there 
be  betting  upon  the  determination  of  the  event,  but  the 
course  of  action  ta  bring  about  such  event  must  have  origi- 
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nated  and  oommenced  with  a  view  to  determine  the  bet  £y- 
natl  V.  Lon^HJiUum,  2  Wile.  86;  SiaJte  v.  amith,  Meigs  99.  There 
is  nothing  of  the  sort  in  pool  selling.  The  persons  concerned 
in  bringing  about  the  event — the  men  who  play  ball  and 
who  race  horses — are  strangers  to  it,  and  they  do  not  play  or 
race  with  a  view  to  the  stakes  which  may  be  ventured  upon 
the  result. 

These  are  the  positions  taken  on  the  part  of  the  defense, 
and  which  the  prosecution  contest.  The  issue  turns  upon 
the  meaning  of  the  word  ''gaming  room"  as  used  in  the  statute. 
Upon  this  issue  the  previous  legislation  of  the  State  ought  to 
cast  some  light,  and  some  notice  of  it  will,  therefore,  not  be 
out  of  place. 

The  earliest  statute  we  have  on  the  subject  is  the  territorial 
statute  of  October  12,  1818,  (1  Ter.  Laws,  412,)  purporting  to 
be  adopted  from  the  laws  of  Massachusetts  and  New  York, 
but  having  a  more  remote  origan  in  statute  9  Anna.  The 
title  to  this  statute  is  ''An  act  to  prevent  gaming."  The  pre- 
amble recited  as  the  occasion  for  passing  it  that  *'  the  practice 
of  gaming  for  money  and  other  property  is  not  only  injurious 
in  a  high  degree  to  the  individuals  concerned  therein,  but  also 
in  its  tendency  ruinous  and  destructive  to  the  community." 
Looking  into  the  act,  however,  we  find  that  it  is  not  restricted 
in  its  scope  to  the  laying  of  wagers  upon  games,  but  that  the 
winning  or  losing  at  any  one  time  by  play  or  by  betting  more 
than  four  dollars,  or  within  twenty-four  hours  more  than 
eight  dollars,  is  made  a  criminal*offence,  and  all  securitieB  and 
conveyances,  the  consideration  of  which,  in  whole  or  in  part, 
is  money  or  other  valuable  thing  woik  at  betting  or  gaming, 
were  made  void.    Other  provisions  are  equally  general. 

The  main  provisions  of  this  statute  were  re-enacted  under 
the  same  title  and  preamble  in  tl^e  code  of  1827,  p.  492»  and 
were  retained  in  the  compilation  of  1833,  p.  477*  and  continued 
in  force  until  the  adoption  of  the  Revised  Statutes  of  1838. 
In  that  revision  we  find  similar  provisions  in  a  chapter  en- 
titled "  Of  the  obsi^rvance  of  the  first  day  of  the  week,  and  the 
prevention  and  punishment  of  immorality;"  but  the  sub- 
heading to  the  sections  relating  to  this  subject  is  entitled 
simply  "  Gaming,"  though  "  betting  of  ^very  descf  iptioa"  is 
carefully  specified  and  made  punishable.    It  is  noticeable,  alao^ 
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that  though  §  10  of  the  chapter  authorizes  any  one  who  shall 
have  lost  money  by  playing  at  games  or  by  betting  to  sue 
and  recover  the  same  back,  the  next  section  employs  the 
word  ''gaming"  to  express  the  method  of  all  such  losses. 
Rev.  St.  1838,  pp.  210-213. 

Substantially  the  same  provisions  appear  again  in  the  Re- 
vision of  1846,  and  the  sub-heading  "  Gaming"  is  again 
employed  for  sections  which  contain  the  provisions  against 
wagers,  and  in  which  money  los^  *'  by  any  betting  whatever" 
is  spoken  of  as  lost  by  gaming.  Rev.  St.  1846,  pp.  192, 193; 
-Comp.  Laws  1857,  pp.  601,  603.  Some  of  these  are  still  in 
force.    Comp.  Laws  1871.  pp.  651-^3. 

It  can  not  be  said,  in  the  light  of  this  review,  that  in  the 
legislation  of  this  state  any  sharp  distinction  has  at  any  time 
been  drawn  between  betting  and  gaming.  On  the  coutr^y, 
they  seem  to  have  been  considered  and  treated,  at  all  times,  as 
varieties  of  the  same  mischief,  whose  characteristics  were  so 
nearly  identical  that  it  was  not  alw'ays  important  to  dis- 
tinguish them  in  providing  for  their  punishment.  Neverthe- 
less, both  have  commonly  been  mentioned,  and  the  context 
has,  in  most  cases,  implied  a  distinction.  Moreover,  in  provid- 
ing for  the  punishment  of  gaming,  there  has  commonly  been 
such  specification  of  games  as  would,  under  accepted  rules  of 
-construction,  restrict  the  criminal  penalties  to  the  games 
mentioned)  and  to  others  which  were  similar. 

In  the  common  usage  of  the  two  terms,"  betting"  and  "  gam- 
ing," they  may  sometimes  be  employed  interchangeably,  but 
not  always.  If  two  persons  play  at  cards  for  money,  they  are 
said  to  be  gambling  or  gaming;  but  they  are  gaming  because 
they  lay  a  wager  or  make  a  bet  on  the  result  of  the  game,  and 
therefore,  to  say  they  are  betting  is  equally  appropriate.  If  two 
persons  lay  a  wager  upon  the  result  of  a  pending  election,  it 
will  be  said  that  they  are  betting,  but  not  that  they  are  gam- 
ing. There  is  no  gaming  in  which  the  element  of  the  wager 
is  wanting,  but  there  is  betting  which  the  term  ''  gaming"  is 
not  commonly  made  to  embrace.  But  the  mischievous  ele- 
ment against  which  the  statute  is  aimed,  is  present  in  all 
betting  when  money  or  other  valuable  thing  is  staked,  and  no 
violence  is  done  to  language  when  all  such  betting  is  classed 
as  gaming,  as  manifestly  it  sometimes  has  been  in  our  legisla^ 
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ture.  and  to  some  extent  always.  It  would  probably  never 
occur  to  any  one  that  the  article  of  the  State  Gonptitution 
which  precludes  embracing  in  a  single  law  more  than  one 
object,  which  should  be  expressed  in  the  title,  would  be 
violated  by  a  law,  which,  with  a  title  like  that  of  the  act  or 
1818,  should  not  only  undertake  to  punish  gaming,  but  also 
betting  of  every  description.  Neither  do  we  think  it  would 
be  deemed  an  inaccurate  or  inappropriate  use  of  language  ir 
all  betting  for  money  were  to  be  spoken  of  and  considered  as 
gaming  or  gambling.  It  is  so  common  for  persons  accus- 
tomed to  speak  with  accuracy  and  propriety  to  appl}'  one  or 
the  other  of  these  terms  to  any  species  of  immoral  betting, 
that  we  learn  the  application  intended  and  the  precise  mean- 
ing in  any  particular  case  only  from  the  connection.  Often 
we  find  the  terms  "gaming"  and  ''gambling"  applied  to 
transactions  which  are  illegal  in  the  sense  only  of  being  im- 
moral, but  which  involve  the  element  of  wager,  as  in  the  case 
of  option  contracts.  Gregory  v.  Wendell,  39  Mich.  337 ;  8.  C.  40 
Mich.  432;  Raymmd  v.  LeaviU,  46  Mich.  447;  S.  C.  9N.  W. 
Rep.  625 ;  Shaw  v.  OarJk,  49  Mich.  337 ;  S.  C.  13  N.  W.  Rep.  786. 
But  while  such  contracts  are  probably  not  gaming  in  the  sense 
of  any  criminal  law  now  on  the  statute  books,  there  could  be 
nothing  to  prevent  their  being  legislated  against  under  that 
head,  when  they  are  of  the  nature  of  gaming  and  embody  its^ 
evils. 

But  conceding,  for  the  purposes  of  further  discussion,  that* 
inorder  to  constitute  gaming  there  must  not  only  be  betting 
on  uncertain  events,  but  that  the  uncertain  events  must  be 
such  as  are  to  be  determined  by  games,  we  may  next  direct 
attention  to  the  argument  for  the  defense  that  there  is  no 
gaming  unless  the  course  of  action  which  is  to  bring  about, 
the  event  shall  have  been  commenced  and  prosecuted  with  a 
view  to  determine  the  wager.  The  illustration  given  is  a  bet 
upon  an  election,  in  which  case  that  which  is  to  determine 
the  wager,  namely,  the  election,  is  not  instituted  for  the 
purposes  of  the  wager,  but  would  take  place  irrespective  of  it* 
In  the  particular  instance  given,  if  a  single  wager  only  were 
laid,  it  would  certainly  not  be  called  gaming  in  commoo 
speech ;  but  that  there  is  any  such  restricted  meaning  of  the 
term  ^'  gaming  "  which  can  be  applied  generally  and  as  a  rolei 
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we  can  not  agree.  If  two  men  play  cards  for  money,  they 
may  be  supposed  to  have  begun  and  carried  on  the  game  with 
a  view  to  the  wager,  and  they  will  be  said  to  be  gaming.  If 
4wo  others  sitting  beside  them  also  make  a  bet  upon  the  re- 
sult of  the  same  game  their  act  has  the  same  elements  of  im- 
morality and  mischief,  and  differs  only  in  the  unimportant 
circumstance  that  they  do  not  participate  in  the  manipulation 
of  the  cards.  The  first  two  play  and  bet ;  the  lost  two  bet  on 
the  hands  of  those  who  are  playing ;  but  in  common  language, 
as  well  as  in  the  law,  all  would  be  said  to  be  gambling  or 
gaming.  If,  on  the  other  hand,  the  players  have  only  amuse- 
ment in  view,  and  have  no  connection  or  concern  with  what 
is  done  by  the  others,  the  game  is  not,  then,  originated  or 
prosecuted  with  a  view  to  determine  the  wager  which  is  laid 
upon  it;  but,  notwithstanding  this,  the  parties  betting  would 
be  said  to  be  gambling  in  this  case  as  much  as  in  the  others. 
The  game  itself  is  innocent  in  either  case ;  it  is  the  betting 
upon  the  game  that  constitutes  gaming,  and  those  game  or 
gamble  who  thus  bet. 

That  the  pooling  schemes  contemplated  putting  money  at 
stake  upon  the  issue  of  games  is  not  denied.  They  had  in 
view  base  ball  games  which  are  games  in  the  strictest  sense, 
and  also  horse  races.  These  last  have  often  been  held  games, 
within  the  meaning  of  the  statute  of  Anne,  when  made  for 
wagers.  Goodbum  v.  Marky,  Strange,  1169;  Blaxton  v.  PyCf  2 
WiLs.  309 ;  Grace  v.  McElroy,  1  Allen,  563 ;  TatTnan  v.  Strader,  23 
111.  493 ;  Mo8f^er  v.  Griffin,  51  111.  184 ;  EUia  v.  BeaU,  18  Me.  337 ; 
Cheesum  v. Suue,  8  Blackf.  332 ;  WUkinKm  v.  Tnu8ley,  16  Minn.  299 
(Gil.  263) ;  McLain  y.  Huffman,  30  Ark.  428.  So  have  been 
dog  fights,  {Eagerton  v.  Furzeman,  1  Car.  &  P.  613);  and  foot  races, 
{lA^naU  V.  Longbothom,  2  Wils.  36),  and  cock  fighting,  (King  v. 
Hawd,  3  Rep.  465;  Squired  v.  Whiaken,  3  Camp.  140;  Bagleyy. 
SUUe,  Humph.  486;  Johnsan  v.  iStote,  4Sneed  6l4;  Com.  v  TiUon, 
8  Mete.  232).  All  the  pooling  arrangements,  therefore,  had 
games  in*  view ;  and  while,  in  our  opinion,  it  is  of  no  import- 
ance that  the  races  or  games  are  not  begun  or  carried  on  with 
a  view  to  the  stakes  which  are  laid  upon  them,  or  that  those 
who  race  or  play  are  not  the  persons  who  hold  tickets  in  the 
pools,  it  is  proper  to  remark  that  it  is  pure  assumption  in  this 
case  to  say  that  such  is  the  fact,  for  the  record  does  not  es- 
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tablish  it.  The  exifltence  of  pooling  rooms,  and  the  &ct  thai 
profit  may  be  made  by  their  use  for  the  purpose  intended, 
must  have  a  natural  tendency  towards  the  getting  up  of 
games  that  pools  may  be  formed.  But  if  the  games  are  planned 
without  regard  to  the  pooling,  the  room  which  is  kept  for  the 
purpose  invites  the  parties  concerned  in  the  games  to  partici- 
pate with  others  in  the  hazardrof  the  pools;  and,  if  they  re- 
frain from  doing  so,  it  is  not  because  the  room  does  not  offer 
them  its  accommodations,  but  because  they  fail  to  accept- 
them.  But  the  offence  which  the  statute  punishes,  consists 
in  keeping  the  room,  and  offering  its  temptations  to  the  pub- 
lic; not  in  the  acceptance  of  the  offer  by  any  particular  per^ 
sons  or  class  of  persons. 

It  being  found,  then,  that  the  pooling  schemes  contem- 
plate gaming,  it  remains  to  see  whether  the  room  which  is> 
kept  for  the  purposes  of  the  schemes  is  to  be  held  a  gaming 
room.  In  gaming,  as  the  term  is  used  in  distinction  to  mere 
betting,  some  special  evils  are  always  expected  and  generally 
found  to  exist.  There  is  more  or  less  withdrawal  of  attention 
from  business,  and  from  social  and  family  duties,  while  the^ 
game  or  contest,  which  is  to  determine  the  wager,  is  going  on;. 
there  is  a  constant  tendency  to  idleness  and  unthrift ;  there  is 
likely  to  be  more  publicity  than  in  mere  betting,  and  a  gath- 
ering of  persons  whose  excitement  and  anxiety  react  upon 
each  other,  and  incite  to  further  stakes,  and  to  other  vicious 
indulgences  and  disorderly  conduct.  These  evils  are  greatly 
multiplied  when  a  house  or  room  is  specially  set  apart  and 
devoted  to  the  purposes  of  gaming;  and  it  is  upon  a  recogni- 
tion of  this  fact  that  the  state  sometimes  punishes  the  keep- 
ing of  such  rooms,  when  it  would  leave  unnoticed  the  mere 
laying  of  wagers;  as  it  might  punish  the  public  sale  of  intoxi^- 
cants,  but  not  private  drunkenness.  The  characteristics  of 
such  a  room  must  be  readily  apprehended  and  understood.  K 
the  rodm  is  one  whose  use  is  intended  . to  facilitate  gaming 
operations,  and  where  sporting  characters  are  invited  to  con- 
gregate for  purposes  of  illegal  amusement  and  gain,  and  to 
stake  money  or  other  thing  of  value  upon  trials  of  chance, 
skill,  or  endurance,  we  seem  to  have  everything  necessary  to 
constitute  a  gaming  room.  That  some  or  all  the  games,  or 
trials,  are  innocent,  is  of  no  importance.    Clayton  v.  Jbinciigif^ 
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2  W.  BL  70&  If  forbidden  wagers  are  laid  upon  them,  it  is 
gaining;  and  the  room,  if  the  use  of  it  is  calculated  and  in- 
tended to  facilitate  the  wagers,  and  the  proprietor  derives  his 
profits  from  them,  is  a  gaming  room. 

We  do  not  overlook  the  fact  that  the  games  upon  which  the 
wagers  are  laid,  do  not  take  place  in  the  room,  but  at  a  dis- 
tance. It  is  not  necessary  that  peifsons  be  present  at  the 
place  of  game  or  contest  in  order  that  they  may  participate  in 
the  mischiefe  of  gaming.  Betting  ufk>n  a  game  of  billiards 
which  is  being  played  in  New  York,  can  as  readily  be  carried 
on  in  a  distant  city,  in  a  room  appropriated  to  the  purpose, 
as  in  the  very  room  where  the  playing  is  going  on;  and  if  the 
latter  is  a  gaming  room,  so  must  the  other  be.  Nothing  seems 
more  unimportant  than  that  the  game — the  part  that  in 
itself  is  innocent,  and  which  only  furnishes  the  occasion  and 
gives  opportunity  for  the  criminality — is  at  a  distance.  To 
hold  this  room  a  gaming  room  it  is  not  necessary  to  proceed 
upon  any  strained  construction  of  the  statute;  it  is  only  neces- 
sary to  give  it  efiect  according  to  its  obvious  intent.  The 
statute  is  aimed  at  the  particular  evils  of  keeping,  for  hire,  gain, 
or  reward,  a  room  to  aid  and  facilitate  gaming.  This  is  the  pre- 
cise purpose,  and,  so  far  as  we  are  informed,  the  sole  purpose 
for  which  the  defendant  keeps  the  room  in  question.  So  far 
we  have  assumed  that  it  was  necessary  for  the  state  to  estab- 
lish the  proposition  that  the  defendant's  room  is  a  gaming 
room,  even  though  the  recorder  was  mistaken  in  holding  the 
pooling  itself  to  be  a  game.  But  we  are  not  'satisfied  that  he 
erred  in  this.  The  word  •*  game  "  is  very  com^^rehensive,  and 
embraces  every  contrivance  or  institution  which  has  for  its  ob- 
ject to  furnish  sport,  recreation,  or  amusement.  Let  a  stake  be 
laid  upon  the  chances  of  the  game,  and  we  have  gaming.  Emi- 
nent judges  have  thought  the  pooling  scheme  was  to  be  con- 
sidered a  game,  {TolUU  v.  Tfunnaa,  L.  R.  6,  Q.  B.  514;  ScoUans 
v.  Fh/nn^  120  Mass.  271,  273),  and  it  was  so  decided  in  Edwards  . 
V.  SuUe^  8  Lea.  411.  It  does  not  furnish  sport,  recreation,  or 
amusement,  except  as  far  as  the  excitement  of  the  choice  of 
chances  may  furnish  it;  but  this  is  true  of  many  contrivances, 
which  are  always  called  games,  and  which  the  law  aims  to 
suppress.  There  is  no  good  reason  for  a  distinction  between 
pooling  and  such  games* 
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The  exceptions  are  not  sastained,  and  the  recorder  will  h^ 
advised  to  proceed  to  judgment. 

ExcqjHonM  not  iuataineJL 


fBDnVAL   LAW  — HXIOAL   ABBBn^ TOXOX-KOMXCIHB— DBS: 
STATUn  07  UMITATXOVS. 
{MieMgan  Supreme^  Court,    July  2, 1S8S.) 

PoEPLB  V.  Burt. 

1.  No  one,  whether  private  person  or  officer,  has  any  right  to  make  an 
arrest  without  warrant,  in  the  absence  of  actaal  belief,  baaed  on  ao» 
tnal  facts,  creating  probable  cause  of  guilt.  Suspicion  without  caofl» 
can  never  be  an  exctuse  for  such  an  action.  The  two  must  both  exist 
—be  reasonably  well-founded ;  and  where  the  life  of  an  actual  felon 
is  taken  by  one  who  does  not  Icnow  or  believe  his  guilt,  such  slaying 
is  murder. 

9.  Where  one  kills  another,  who  is  attempting  his  arrest  without  war- 
rant, when  such  arrest  is  not  warranted  by  any  honest  and  well- 
founded  supposition  of  his  complicity  in  certain  buiglaries-that  had 
been  committed,  on  his  trial  for  murder  evidence  that  the  alleged 
burglaries  had  been  committed  Is  irrelevant. 

8.  Where  n  party,  having  been  provoked  by  unlawful  violence  and  the- 
display  of  deadly  weapons  to  compel  his  submission  to  a  wrongful 
arrest,  kills  thb  party  making  the  arrest,  the  killing  can  only  be  man- 
slaughter; and  where  he  has  been  convicted  of  murder,  and  the 
prosecution  for  manslaughter  would  be  barred  by  the  statute  of 
limitations,  the  Judgment  should  be  vacated  and  the  prisoner  dis- 
charged. 

Error  to  the  Circuit  Court  of  Livingston  County. 

Campbell,  J.  Respondent  having  been  convicted  of  mur- 
der was  sentenced  to  twenty  years'  imprisonment,  and  brings 
error.  The  attorney-general,  on  careful  consideration  of  the- 
case,  has  concluded  that  he  can  not  uphold  the  conviction. 
We  are  of  the  same  opinion.  But,  inasmuch  as  we  are  to 
consider  whether  the  prisoner  should  be  retained  for  further 
trial  or  discharged,  we  are  compelled  to  deal  with  it  far  enougb 
to  determine  that  question.    Respondent   is  charged  with  I 

-murdering  one  Martin  Van  Etter,  on  the  eighteenth  of  Octo* 
ber,  1867.    The  complaint  and  warrant  for  his  arrest  were  1 

made  in  January,  1879, — between  eleven  and  twelve  years  * 

afterwards.  The  testimony  showed  that  he  could  have  been 
reached  at  almost  any  time  during  this  interval,  and  no  gcxid 
reason  waa  shown  for  any  delay.  As  his  defense  consisted 
partly  of  proof  that  he  was  at  that  time  in  a  different  part  of 
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tbe  state,  and  his  identification  depended  chiefly  on  testi- 
mony of  a  witness  yery  strongly  interested  in  clearing  him- 
0elf  from  a  bad  case  of  wrong-doing  under  color  of  zeal  for  the 
public  serrice,  the  delay  was  at  least  unfortunate  in  render- 
ing testimony  of  so  stale  a  transaction  unsafe. 

Without  going  over  the  facts,  an  outline  of  the  principal 
matters  will  be  enough  to  explain  our  legal  views.  Some  burg- 
laries having  been  recently  committed  at  Williamston,  in 
Ingham  County,  where  respondent  had  been  doing  business, 
one  Carr,  who  was  a  constable  of  Ingham  County,  undertook, 
with  Van  Etter's  co-operation,  to  see  what  they  could 
•disoover  on  the  subject.  They  had  no  indications  or 
suspicions,  well  or  ill  founded,  pointing  towards  any 
person  as  the  criminal.  They  procured  revolvers  and 
stationed  themselves  by  a  bridge  near  Fowler ville,  in 
Livingston  County,  with  the  purpose  of  compelling 
passers-by  to  submit  to  a  search,  expecting  thereby  to  get  at 
indications  of  guilt  in  somebody.  The  person  who  killed 
Van  Etter,  and  who  is  claimed  to  have  been  respondent,  hav- 
ing, while  passing  along  the  highway,  reached  the  bridge,  was 
stopped,  against  his  remonstrances,  by  these  parties,  and  'they 
endeavored  to  compel  him  to  accompany  them  to  Fowlerville 
— as  Carr  claims — to  be  searched.  He  warned  them  off  once 
or  twice,  if  not  oftener,  and  charged  them  with  designing  to 
lob  him.  Carr  claims  to  have  informed  him  of  the  burglaries, 
And  to  have  also  told  him  that  he  was  showing  guilt  in  the 
matter.  Having  kept  a  few  paces  in  advance  of  them — they 
following  him  with  weapons,  and  Van  Etter's  pistol,  if  not 
iTarr's,  being  cocked — he  attempted  to  evade  them  by  run- 
ning off  southward  across  the  ditch,  and  when  about  twenty 
feet  off  he  whirled  round  and  fired,  and  shot  Van  Etter 
through  the  bowels.  Van  Etter  fired  at  him,. the  shots  being 
nearly  simultaneous.  Carr  fired  several  shots  after  him,  and 
thought  he  hit  him. 

In  order  to  make  the  act  of  the  assailant  murder,  the  prose- 
cution undertook  to  show  that  he  was  resisting  or  evading  a 
lawful  arrest,  and  to  do  so  they  were  allowed  to  prove  the  burg- 
laries, and  the  subsequent  action  of  Carr  and  his  associate  as 
baaed  on  probable  cause.  At  least,  no  other  reasoi  can  very 
veil  be  soggested  for  allowing  such  proof.    Carr,  wiie    acting 


OmO  liAW  JCfCBMAU 


out  of  bis  own  couQtVv  was  not  Tested  wiHtk  offioud  chsncter. 
But  no  one,  whether  prirate  person  or  officer,  has  any  right  U> 
make  an  arrest  without  warrant  in  the  absence  of  actual  be- 
lief, based  on  actual  fiicts  creating  probable  cause  of  guilt. 
Suspicion  without  cause  can  nevelr  be  an  excuse  for  such  ac- 
tion. The  two  must  both  exist  and  be  reasonably  well 
founded.  We.jn^  not  now  go  further,  although  w^'may, 
perhaps,  say  that  no  one  can  be  justified  in  threatening  o^ 
taking  life,  in  attempting  an  arrest  on  suspicion,  without  in- 
curring serious  responsibilities.  And  where  the  life  qf  an  ac- 
tual felon  is  taken  by  one  who  Hoes  not  know  or  believe  hisr 
guilt,  such  slaying  is  murder.  A  private  citiaen  has  less  im- 
munity than  an  officer.  But  ,we  need  not  discuss  their  re- 
spective rights  or  liabilities,  because  neither  Carr  nor  Van 
Btter  were  proceeding  on  any  honest  belief  or  well-grounded 
suspicion.  Bxcept  in  the  lack  of  specific  intention  to  rob,  they 
in  no  way  differed  from  any  highway  wrong-doers,  and  their  ap- 
pearance would  justify  any  one  in  believing  them  to  be  dan- 
gerous criminals.  Any  serious  injury  done  by  them  could 
hardly  fail  to  be  a  felony. 

The  proof  of  the  Williamston  burglaries  was,  therefore,  im- 
proper, because  defendant  was  not  on  trial ^er  them,  and  be- 
cause his  attempted  srrest  was  not  warranted  by  any  honest 
and  well-founded  supposition  of  his  complicity  in  them. 

From  the  &ct8,  as  detailed  by  Carr  himself,  we  are  strongly 
inclined  to  think  he  made  out  a  case  of  justifiable  homicide. 
But,  whether  this  was  absolutely  shown  or  not,  the  case  should 
have  been  put  to  the  jory  on  that  hypothesis,  and  if*  they 
thought  that  Van  Etter  was  killed  by  a  person  who  believed 
his  own  safety  to  be  in  peril  from  Carr  and  Van  fitter's  law- 
less violence,  the  respondent  should  have  been  acquitted  on 
that  ground.  This,  how^jrer,  is  now  immaterial,  because,, 
even  if  the  homicide  was  voluntary,  there  can  be  no  doubt 
that,  having  been  provoked  by  unlawful  violence  and  the  dis- 
play of  deadly  weapons  to  compel  submission  to  a  wrongful 
arrest,  the  killing  could,  not  be  more  than  manslaughter; 
and  it  should  have  been  so  hei}d.  The  conviction  was  erroneoaa, 
and  the  judgment  must  be  vacated.  And,  inasmuch  as  if  re- 
spondent had  been  indicted  for  manslaughter  the  prosecution 
would  have  been  outlawed,  he  should  not  b^  subjected  ^  an- 
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other  trial,  bat  should  be  discharged.  Inasmuch  as  the  attor- 
ney-general has  appeared  in  this  case,  we  can  pay  no  atten- 
tion to  suggestions  from  other  parties,  and  as  we  have  no 
donbt  the  papers  before  us  are  substantially  correct,  it  would 
not  be  just  to  postpone  the  decision. 

Judgment  reversed. 
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THal  Fnwtloe  utd  Trial  Lawjtn.  By  J.  W.  Donovan^  author  of  "  Modemr 
Jury  Trials.*'  For  sale  by  J.  W.  Donovan,  2  Bank  Block,  Detroit, 
Midilgmn.    8  to.,  327  pp.    Price  |8.00 

This  book  is  a  treatise  on  trials  of  fact  before  juries,  in- 
cluding sicetches  of  advocates,  turning  points  in  a  trial,  in- 
cidents, rules,  tact  and  art  of  winning  cases,  condensed 
speeches,  a  brief  summary  of  the  law  of  actions,  and  the  like. 
The  work  is  fiiU,  suggestive,  and  valuable ;  it  brings  together, 
in  small  compass,  the  experiences  of  many  successful  advo- 
cates, analyzes  their  characters  and  methods,  and  points  out 
the  elements  of  their  success.  By  a  careful  perusal  and  close 
study  of  this  work,  the  young  man  who  is  just  entering  upon 
the  practice  of  his  profession  may  learn  many  things  of  value- 
which  would  otherwise  cost  him  defeat  and  chagrin  to  ac- 
quire. It  embodies  the  collated  experience  of  many  of  the 
leading  lawyers  of  the  country  and  age,  and  places  in  the 
hand  of  the  student  the  experience  of  the  ripest  and  wisest 
practitioner.  This  is  a  work  that  can  not  but  be  of  great 
value  to  the  profession  throughout  the  country. 


DIGEST  OF  CASES. 


Damages — Neg^iffenee—FaUwre  to  DeUver  Ttlegram^MentaL  SuJJ^erinff. — 
An  action  in  damages  against  a  telegraph  company  for  failure  to  deliver 
a  telegram  ciin  not  be  maintained  on  the  ground  of  mental  suffering. 
Cml/^  «ee.,  Jiy.  Cb.  v.  Levy.    Tex.,  Aostin  Term,  1883.    16  Rep.  218. 


Frand — Party  Co— JKeK^.— A  party  to  a  fraud  can  not  seek  relief  in  the- 
suurts  trotn  the  consequence  of  his  unlawful  acts.  Winton  v.  Freeman. 
Pa.,  Mar/26,  1883     40  Leg.  Int.  319. 
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Kvebaad  mni,  WiUStparate  Etiaie—Pyrektue  qf  Proptrly.^A  mar- 
ried woman  who  buys  property  on  credit  must  not  only  show  that  she 
has  a  separate  estate,  but  that  the  purchase  was  made  on  the  credit  of 
her  separate  estate,  in  order  to  hold  the  property  against  her  husband** 
creditors,    IxKhman  ▼•  BrobH.    Fa.    Chicago  L.  N.,  Aug.  18. 


Kasbaad  and  Wifi— ^Staiuidr  by  IF|A9— •IFVxMfte.— In  a  deolaratioa 
against  a  husband  and  wife  for  slanderous  wordu  spoken  by  the  latter, 
an  omission  to  aver  that  they  were  spoken  in  the  absence  of  the  hus- 
band, whether  it  be  gcound  of  demurrer  or  not,  is  cured  l^  verdict. 
Qutdk  V.  MiUer.    Pa.,  Apr.  16, 1888.    40  Leg.  Int.  820. 


laamt—OwtfrqcC—JgaC^^fum.— The  contract  of  an  inHuit  for  the  pay- 
ment of  money,  not  for  necessaries^  can  not,  as  a  general  rule,  be  raU- 
iled  by  a  mere  acknowledgment  of  indebtedness  after  he  attains  his 
majority^there  must  be  an  express  promise  to  pay.  OaUin  v.  HiMddodL 
Ct.    1838.    16  Rep.  205. 

laflmt— 3br(— lAoMIi^  of  Aireiit— Where  a  boy  is  shot  intentionally 
or  carelessly  by  another  boy  with  a  shotgun  loaded  with  powder,  and 
fired  off  in  the  streets  of  a  populous  city,  the  parent  of  such  boy  is  Uabla 
for  the  injury  occasioned  thereby.  IforriomMOnxv.  Bn^ier.  La.  Jan., 
1888.    16  Rep.  208. 

Xanied  Woaea— AmI  JEUaf^— AMtoiuf «  DsMs.— A.  built  a  house  on 
his  wife's  land ;  the  house  and  lot  were  exchanged  for  a  fkrm,  which  was 
eold  and  the  proceeds  used  in  part  payment  tut  another  farm,  the 
title  to  all  three  pieces  of  land  being  in  wife.  A  debtor  seised  upon  hay 
«ut  upon  the  farm  for  a  debt  due  for  materials  sold  and  delivered  to  A 
on  his  own  credit  to  be  used  in  building  the  house.  HtUL^  that  the  haj 
was  not  attachable  on  the  husband's  debt.  AekUf^  v.  FStrh,  Vt.,  Jan., 
1888.    16  Rep.  220. 

neadiag^ilM^ifieii^— ^uMiulsMfif  4Aer  Ferdiet.— In  an  action  by 
the  assignee  of  a  debt  the  complaint   must  contain  an  averment   of  j 

such  assignment,  but  where  omitted  and  on  trial  proof  of  such  assign-  ! 

ment  is  made,  the  court  will  allow  the  plaintiff  to  conform  the  pleading 
to  the  proof  after  a  verdict  for  the  plaintift  N,  Y.L,E,dtW.  J^.  Ob.  v. 
MeHemy.    U.  &  C.  C.  &  D.  of  N.  T.    July  17, 1888.    16  Rep.  106.  ' 

Praotioe— ^Isroies— £a«<  day  FaUmg  on  Anuif^.— Where  a  statute  re- 
quires process  to  be  served  out  of  the  state,  or  by  pv^biication  within  the 
state,  within  thirty  days,  and  the  thirtieth  day  falls  on  Sunday,  servioe 
made  or  publication  begun  on  the  thirty-first  day  iaa  compliance  with 
the  statute.    QiJbbon  v.  JVeeT.    N.  Y.  Ct.  App.    16  Rep.  181. 

leal  Iitale  Breker— QMiMMttion— iVoeeiee.— To  entitle  a  real  estate 
broker  to  resprer  commissions,  he  must  establish  his  employment  by 
previous  authority  or  by  aceeptance  of  his  sgency  and  adoption  of  his 
jict.  Twelfth  SfL  Market  Co.  v.  .Jaekeon.  Pa.,  Apr.  16,  188&  40  Lig . 
Int.  820. 
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CURRENT  TOPICS. 


miOVAL. 

Trom  the  daily  papers,  and  also  from- some  intimations  in 
past  numbers  of  the  Joubnal,  oar  subscribers  have  learned  that 
there  has  been  some  little  friction  in  the  management  of  the 
affairs  of  the  Publishing  Company.  We  aie  happy  to  inform 
oar  friends  that,  at  a  meeting  of  the  board  of  directors,  held  on 
Mondayof  this  week,  all  the  differences  were  adjusted  to  the 
aatiafaction  of  all  parties ;  and  under  present  arrangements 
we  are  confident  that  the  prosperity  which  has  thus  far 
attended  the  Journal  will  not  only  be  continued  but 
-greatly  increased.  Charles  6.  Lord,  Esq.,  who  was  one  of  the 
originators  and  publiBhers  of  the  Ohio  Law  Journal,  has 
iux^pted  a  call  from  the  directors  of  the  company  to  assume 
the  general  management  of  its  business  affairs,  and  has  been 
elected  treasurer  of  the  corporation.  He  will  give  his  undivided 
attention  toward  advancing  the  interests  of  the  company, 
«8  well  as  striving  to  work  advantage  to  the  bench  and  bar  of 
the  state.  It  is  believed  that  he  will  have  the  confidence  and 
•apport  of  the  profession  at  large,  and  that  his  experienoe 
will  add  greatly  to  the  rtrength  of  the  institution. 


The  English  lawyers  enjoy  an  immunity  from  liability  for 
tarlOi  which  some  of  the  inferior  members  of  the  prof  euton^lii 
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this  oountry,  covet  It  has  there  been  held,  that  an  advocate 
or  a  counsel  is  not  liable  for  defamation  of  character  in  a  ju- 
dicial inquiry  in  which  he  is  engaged,  even  when  the  words 
are  spoken  maliciously  and  without  r^isonable  or  probable 
cause,  and  are  irrelevant  to  the  question  before  the  court 
{Mwntter  v.  Zatnft,  Ct.  App.,  Brett,  M.  R.,  and  Fry,  L.  J.,  July 
6).  Such  fancied  immunity  would  be  a  dangerous  power  in 
the  hands  of  an  attorney,  and  is  not  upheld  by  the  courts  in 
this  country. 


THB  JIFBT. 
The  selection  and  proper  treatment  of  a  jury  should  be 
classed  as  one  of  the  fine  arts ;  it  is  a  thing  very  difficult  to  do 
properly ;  a  life  of  close  observation  and  active  practice,  with 
a  natural  adaptability,  are  required  for  its  mastery.  Dono- 
van, in  his  recent  work  on  "Trial  Practice,"  givea 'Hen 
trial  rules  "  which  are  of  value.    They  are : 

1.  Select  young  jurymen,  with  warm,  intelligent  faces;  ex- 
clude officers  of  every  kind.  Become  early  familiar  with  the 
winning  facts  of  both  sides.  Conceal  them,  and  instruct 
parties  and  witnesses  to  keep  silent  and  let  the  counsel  do  the 
planning  of  theories. 

2.  Find  what  opponents  are  likely  to  prove,  and  how  prob- 
able will  be  the  showing,  and,  if  false,  how  it  can  be  denied  or 
met  by  fair  explanation. 

3.  Nothing  takes  so  well  as  common  sense.  Be  reasonlible.. 
Never  weary  a  court  with  technicalities,  nor  a  jury  with  quib- 
bles, nor  offend  a  witness  by  brow-beating,  but  know  what 
you  need  to  make  a  case  find  stop  when  it  is  established,  so 
that  the  jury  may  see  the  sharp  end  of  your  evidence. 

4.  Gross-examine  only  with  an  object--bring  out  the  point 
and  don't  cover  it ;  avoid  all  abuse  of  counsel  or  parties ;  such 
quarrels  draw  attention  from  the  fssue,  and  cause  disagree- 
ments, while  kindness  and  fair  play  win  a  lasting  victory. 

5.  Explain  the  reason  of  the  law  to  the  jury,  or  in  their 
hearing.  The  average  mind  is  wiser  than  many  suppose. 
But  be  sure  the  jury  know  the  consequences  of  the  verdict. 

6.  Counsel,  and  not  clients,  should  control  cases  and  trials. 

7.  In  opening  an  argument;  select  first  the  points  on  which 
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there  is  least  dispnie,  and^  if  possible,  those  nearest  with  your 
position.  Pass  to  the  others  wiih  confidence,  and  carry  the* 
jury  with  you  by  reason,  not  by  threats,  not  by  bombast. 
Leave  appeals  until  after  the  convincing  is  accomplished. 
Bat  feel  what  you  say,  and  believe  what  you  say,  always. 

&  Treat  a  jury  with  unbounded  confidence;  like  begets 
like,  under  all  circumstances.  Men  are  not  driven  by  threats, 
bat  persuaded  and  convinced  by  reason. and  common  sense 
when  it  is  clearly  illustrated.  Jurymen  prefer  to  do  right. 
Show  them  the  right  road  in  a  plain,  clear  manner. 

9.  The  strongest  of  reason  is :  What  would  you  have  done 
under  like  circumstances?  Human  nature  finds  excuses  for 
wrongs  that  lead  to  good  results  and  are  justifiable.  Men  gen** 
endly  do  on  a  jury  what  seems  most  reasonable,  if  it  is  shown: 
to  them  in  a  sensible  and  convincing  manner. 

10.  There  is  no  opportunity  better  than  the  earliest.  Let 
the  jury  know  from  the  beginning  that  you  believe  in  your 
rights  and  will  fairly  enforce  them,  while  their  minds  are  as 
detLT  3B  white  paper.  ''Write  it  on  their  kearts  and  engrave 
it  on  their  bones,"  that  your  client  has  the  rights  you  con- 
tend for  and  will  ask  for  none  other.  But  insist  upon  justice. 
On  this  be  so  full,  so  determined,  so  fortified  with  law  and 
reasonable  evidence  that  it  will  stand  like  a  mountain,  un- 
shaken either  by  quibbles  or  appeals. 


"  AT." 
The  Supreme  Court  of  California,  in  the  case  of  People  ex  reL 
V.  Bbmding  (16  Rep.  9).  passed  upon,  and  construed  the  )it-> 
tie  preposition  ''at,"  as  it  occurs  in  a  law  requiring  the  gov-* 
emor  to  appoint  an  officer  "at  the  expiration  of  their  respect* 
ive  terms/'  etc.,  where  the  governor  had  appointed  on  last  day 
of  term.  The  court  say :  .  "  The  proposition '  at '  is  indefinite  in 
its  meaning.  *  *  ^  With  reference  to  time,  it  may  mean 
'  the  exact  moment '  or  '  near  it'  In  common  speech  the 
word  is  ao  used.  When  the  legislature  used*  the  words,  in  the 
section  above  quoted, '  at. the  expiration  of,?  it  would  be  a  very, 
strained  construction  to  hold  that  it  was  intended  to  desig- 
nate the  exact.moment,.  rather  than  a  few  moments  before. 
^    *    *    It  is  coasisteot  wit    ..the  finding  that  the  appoint* 
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wa0  «i«de  OD  ihe  last  •moment  of  the  eighth  of  Msreh. 
Ite  bflldf  QDder  rack  cixcumstances,  that  the  goyernor  ooid4 
BMiy  iawfuUj,  ezerciee  the  power  of  appointment,  would  be 
mibMimg  to  the  exact  letter  of  the  statute  with  a  strictness 
not  at  all  commendable.  To  lay  down  such  a  ruling,  as  law, 
womid  seem,  to  men  of  good  common  sense  and  fair  judgment, 
JMI  isaToring  of  the  abased.  To  hold  to  the  letter  of  the  act.  as 
etntended  lor  by  respondent,  would  tend  strongly  to  establish 
the  |K)eition  that  the  power  of  appointment  must  be  exercised 
at  the  very  punctwn  temparis  when  respondent's  term  ended,  or 
it  would  not  be  lawfully  exercised."  This  is  good  reasoning, 
good  semse,  a  sound  construction,  and  couched  in  terms 
which  iare  a  richly  deserved  rebuke  to  those  who  contended 
against  it. 


NOTES  OF  CASES. 


WMUXWAXIOIK  OF  QlWTIOn  OF  LAW. 

It  was  recently  held  by  the  Supreme  Court  of  Pennsylva- 
nia, in  the  case  of  Koans  v.  Wettem  Umon  Telegraph  Cb,  4  Le- 
gal Intelligencer  319,  that  there  can  not  be  a  reservation  of  a 
question  of  law  based  upon  disputed  questions  of  fact.  It  wa« 
said  by  Justice  Sharswood,  in  Wilde  v^  Trainer,  9  P.  F.  Smith 
442,  that  *'  there  are  two  rules  necessary  to  be  observed  in  res- 
ervations. The  first  is,  that  they  can  only  be  of  pure  ques- 
tietis  of  law.  In  order  that  such  questions  may  be  reserved, 
it  is  requisite  that  the  facts  be  agreed  upon  by  the  parties 
orCMiAd  by  the  jury.  The  second,  rule  is,  that  the  question 
or  queatknis  ef  law  must  be  such  as  to  rule  the  case." 

Thi«  position  was  supported  by  numerous  cases,  and  has 
maoe  beea  followed  a  number  of  times.  Where  a  reserved 
point  is  hased  upon  disputed  questions  of  fact,  it  is  the  duty 
«f  As  attorney  to  ask  thfi^the  questions  be  submitted  to  a 
jMy;  and  if  fcdfmsed,  to  exeept,  but  if  he  fails  to  do  so,  he  caa 
sst^sAsr  suhmissioa, come  in  and  object;  for  asissiadia 
Ivsa4rmim.  Oimpmvjf  ^  Pmntifhania  v.  Phemix  Inmurmnce  Cb.,  81 
f  •  M.  Bmith  31,  rsry  guest  injusttos  might  be  dons  if  a  pirty 
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Btl  objeeliBg  at  the  lime  of  tke  ve^ervation  sboold  be  per> 
■litted  afierwarda  to  take  tlie  gre«iiid  thai  there  was  jno 
evidence  of  the  facte  or  that  they  o«gbl  fo  have  keen  euJ^ 
laitted  to  the  jury. 

Under  section  A>ur  hundred  and  fifty-five  ef  the  Serieed 
Statutes  of  Ohio,  vol.  3,  page  37,  no  such  difficulty  is  likely 
to  arise,  because  the  district  court  reserving  the  ease  for  the 
sttpreme  court  are  required  to  find  the  facte,  and  est  forth  the 
questions  of  law  reserved 


ORIGINAL  ASTICLES. 

AXaOLMM  TO  Bl  MADS  ••  TO  SAXWtLCnm' 

A  subeeriber  writes : 

*'It  is  no  uncommon  occurrence  for  persons  desiring  a 
specific  article,  to  have  it  '  made  to  order.'  Where  a  pafitf 
undertakes  to  make  such  articles  '  to  satisfaction '  of  the  per- 
son giving  the  order,  if  he  executes  his  undertaking  in  a 
skillful  and  workmanlike  manner,  and  the  party  for  whom 
the  work  is  done  has  no  good  ground  for  objection  or  ooii»- 
plaint,  can  he  be  forced  to  accept  and  pay  for  the  work  ?  " 

It  may  be  said  to  be  a  mooted  question  whether,^  in  a  con- 
tract for  the  making  of  a  specific  article  *'  to  the  eatisfacti^tt" 
of  the  person  ordering,  the  power  of  declaring  dissatisiaction 
is  an  arbitrary  one  which  may  be  exercised  without  cause,  or 
exists  only  where  in  reason  and  good  conscience  the 
party  may  be  dissatisfied  with  the  work.  A  sculptor 
agreed  to  furnish  for  a  lady  a  bust  of  her  deceased  husband, 
and  at  the  time  agreed  that  she  need  not  accept  the  same  un- 
less she  was  satisfied  with  it,  and  in  pursuance  of  such  oe»- 
traet  done  the  work  in  a  skillful  and  workmanlike  m«nnef, 
making  the  bust  a  correct  copy  of  the  likeness  fvrnished,  but 
the  lady  objected  to  the  bust  because  it  was  wxthovt  cofor  and 
life-like  expressi<^,  and  refused  to  accept  and  pay  for  it.  The 
aitist  brought  suit  to  compel  her  to  accept  the  bust  an^  pay 
lot  the  work ;  but  the  court  held  that  she  was  not  beviM^  - 
U  V.  Clmrhy  44  Ct.  218.    They  bM  that  the  }  laic^V  ^  agired 
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•4a  make  a  bust  with  which:  the  defendant  would  be  satisfied 

•nd  that  if  she  was  not  satisfied  with  it,  no  matter  how 

<)aprioious  her  objection,  or  groundless  tier  refusal,  there  waa 

|io  help  for  it;  that  there  was  no  standard  whereby  the  court 

could  say  that  she  dught  to  be  satisfied  with  the  bust  and 

accept  and  pay  fur  it ;  that  her  refudal  was  final,  and  that  | 

until  she  was  satisfied  with  the  work  the  contract  had  not 

l>een  complied  with  on  part  of  plaintifi^  and  the  action  could 

not  be  maintained.    In  another  action,  however,  the  plaintiff 

obtained  judgment  in  the  case ;  same  parties,  45  Ct.  397. 

It  was  held  in  Massachusetts,  in  the  case  of  Brown  v.  Foster, 
113  Mass.  136,  that  where  a  clothier  undertakes  to  make  a 
satisfactory  suit  of  clothes  for  a  customer,  and  such  customer 
returns  such  suit  as  unsatisfactory,  that  he  is  .not  liable  for 
the  price.  The  court  say :  *'  Even  if  the  articles  furnished  by 
him  were  such  that  the  other  party  ought  to  have  been  satis- 
fied with  them,  it  was  yet  in  the  power  of  the  other  to  reject 
them  as  unsatisfactory.  It  is  not  for  any  one  else  to  decide 
whether  a  refusal  to  accept  is  or  is  not  reasonable,  when  the 
contract  permits  the  defendant  to  decide  .for  himself  whether 
the  articles  furnished  are  to  his  satisfaction.  Although  the 
compensation  of  the  plaintiff'  for  valuable  service  and  mate- 
rials may  thus  be  dependent  upon  the  caprice  of  another  who 
unreflisonably  refuses  to  accept  the  articles  manufactured,  yet 
he  can  not  be  relieved^  from  the  contract  into  which  he  has 
voluntarily  entered.'' 

It  was  held  in  Taylor  v.  AmeSy  6  Lans.  281,  that  a  contract  to 
employ  an  agent  for  a  year  provided  he  ''  could  fill  the  place 
satisfactorily,"  may  be  terminated  by  the  employer  when  in 
his  judgment  the  agent  fails  to  meet  the  terms  of  the  contract. 
In  this  case  the  court  say  that  ''  the  word  '  satisfactorily '  re- 
fers to  the  mental  condition  of  the  employer,  and  not  to  the 
mental  condition  of  a  court  or  jury.  The  right  of  determin- 
ing whether  the  plaintiff^  filled  the  place  of  agent  satisfac* 
factorily  must,  frdm  tKe  nature  and  necessity  of  the'caae,  be- 
long to  the  person  whose  interests  are  directly  affected  by  the 
plaintiff's  action.  To  require  the  employer,  under  such  a 
conttact,  to  prove  that  plaintiff  did  not  fill  the  position  satis- 
faotorily  would  be  to  require  of  him  an  impossibility,  unless 
hisown  oath  was  taken  aa  to  hia  mental  status  on  the  subject 
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If  he  is  required  to  prove  hictB  and  circumstances  that  woubi 
jastify  hi^D.  in  .feelin^c  dissatisfied  with  the  manner  plaititiff 
filled  bis  officer-it  would  be  annulling  tbis  clause  of  the  con- 
tract, as  ifithout  such  clause  be  would  have  the  right  to  dis- 
miss the  plaintiff  if  he  did  not  properly  perform  bis  dntieeu 
The  question  is  quite  similar  to  the  one  that  is  sometimes 
raised  on  chattel  mortgages  containing  a  clause  authorizing 
the  mortgagee  to  take  the  property  and  sell  it  whenever  he 
deems  himself  insecure.  The  weight  of  authority  is  in  favor 
of  the  right  of  the  mortgagee  to  take  and  sell  the  property 
without  any  obligation  to  prove  that  the  facts  and^ircum- 
stances  surrounding  the  parties  justified  him  in  deeming 
himself  insecure;  Huggans  v.  Fryer^  1  Lans.  27&;  Chadioich  v. 
Lamb,  29  Barb.  618 ;  Ri4:h  v.  MUk,  20  Id.  616 ;  HaU  v.  Sampwn, 
19  How.  Pr.  481 ;  FarrM  v.  HUdreth,  38  Barb.  17a"  See,  also, 
BuAner  v.  KoOke,  42  Wis.  319 ;  Cline  v.  £i%,  46  Id.  123. 

The  same  doctrine  has  been  held  in  McCcasen  v.  UeN^Ug,  7 
Gray  139,  and  in  Hart  v.  Hartj  22  Barb.  606. 

The  courts  have  said  that  it  may  be  unwise  to  make  such 
contracts,  but  that  having  made  them  the  parties  thereto  are 
bound  by  them ;  McCasam  v.  McNubyj  7  Gray  139 ;  Brown  v. 
Fbeter,  113  Mass.  136. 

There  are  a  number  of  very  well  considered  cases,  however, 
wherein  a  contrary  doctrine  is  laid  down.  In  WoUrwuLA  v. 
Knickerbocker  Building  Astociation,  2  Bosw.  318,  where  the  articles 
of  the  association  provided  that  if  from  any  cause  a  member 
of  such  association  became  unable  to  pay  bis  dues  he  might 
withdraw,  *'  and  in  case  the  board  of  trustees  are  satisfied  as 
to  the  grounds  of  withdrawal,  the  whole  amount  of  subscrip- 
tion paid  by  the  party  into  the  association  shall  be  returned," 
it  was  held  by  the  court  tfiat  the  plaintiff  was  entitled  to 
withdraw  and  to  a  return  of  his  money  if  he  showed  such 
facts  as  in  law  and  good  conscience  should  have  satisfied  the 
trustees. 

The  Supreme  Court  of  Vermont  held,  in  a  case  where  a  man 
had  ordered  a  number  of  milk  pans  on  trial,  agreeing  to  pay 
for  them  at  a  given,  time,  '^ if  satisfied  with  the  pans,"  that 
he  has  no  right  to*  say  arbitrarily  and  without  cause  that  ha 
is  not  satisfied  with  the  pans.  They  say :  *'  He  must  act 
iMmestly  and  in  acoordanca  with  the  leaaonable  expectationa 
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of  tl\i9  ttll^r.  as  iflipiied  from  Um  eontraet,  its  9a1>J6et«Miftt€r 
ittdMimHUidmf  ciffcumsiaiices.  His  dissaiiifaetioQ  mtiflt  %• 
mitnaH,  aot  feigned ;  real,  not  OMrely  pretended/'  Duf^  ▼. 
Mnmn,  4»  Vt  346.  See,  also,  Htrnirfadurinf  Cb.  ▼.  A«A, 
48  Tt.  528. 

In  LoMsr  w,  Sherwood^  a  dentist  sued  a  customer  for  the  price 
agreed  upon  for  a  set  ef  teeth.  At  the  trial  the  plaintiff 
proved  the  manufacture,  altnoet  complete,  of  the  teeth,  ac- 
eording  to  his  contract.  All  that  was  necessary  to  finish  the 
Jab  was  thai  Sherwood  should  visit  the  office  of  the  plaintiff 
to  enable  the  dentist  to  fit  the  teeth  properly  in  the  defend- 
ant's mouth.  The  defendant  had  repeatedly  promised  to  call 
for  that  purpose,  but  had  neglected  to  keep  his  promises.  The 
ootirt  held  that  the  defendant  was  liable  for  such  proper  dam- 
ages as  resulted  from  the  breach  of  his  contract  22;  Alb. 
L.J.  21. 

The  Supreme  Court  of  Illinois  held  where  a  buyer  of  grain 
requests  a  seller  to  deliver  grain  at  his  warehouse,  agreeing  to 
make  the  price  '*  satisfactory,"  that  the  law  will  imply  a 
p'  >mise  on  the  part  of  such  buyer  to  pay  the  seller  the  market 
value  of  the  grain  at  the  time  and  place  of  delivery;  McEwen 
V.  Mortry,  60  111.  82. 

On  a  careful  review  of  the  authorities  we  are  of  the  opinion 
that  where  a  man  undertakes  to  do  a  certain  job  of  work  or 
mlmnfaeture  a  particular  article  "  to  i^tisfaction  "  of  a  party, 
that  if  such  work  or  article  does  not  prove  satisfactory,  that 
the  person  for  whom  done  can  not  be  compelled  to  accept  and 
pay  for  same. 


vov-Bisinnfoi  as  oBoims  of  LrtkQvaxrt. 
Non-residence  is  oneof  the  grounds  for  attachment  and  found 
i«i  the  statutes  of  most  all  the  states  and  territories.  It  was 
adopted  by  our  state  from  the  statutes  of  Pennsylvania  by  the 
governor  and  judges  under  the  ordinance  of  1787 ;  Chase  Stat, 
til.  When  this  was  first  considered  as  a  sufficient  ground  of 
attachment  is  unknown.  It  has  been  considered  a  ground  for 
the  seizure  of  another's  property  for  personal  injury  and 
debt  since  the  earliest  times  in  the  history  of  tlie  law  of  pro- 
'xjdttre.    Just  why  it  has  been  so  regarded  is  somewhat  uncer- 


laio..  In  eariier  times  aliens  icere  looked  upon  with;  JkiM 
favor  than  now,  and  scarcely  permitted,  to  dwell  ia  the  eoa^ 
manity.  They  were  looked  upon  as  having  but  few  rights,  and 
the  right  of  one  of  the  community  never  was  allowed  to  suAer 
on  account  of  the  rights  of  the  alien,  and  they  oonsequeatly 
made  it  a  very  summary  process  in  satisfying  an  injury- or 
right  out  of  the  property  of  an  alien.  Under  the  commoa 
law  the  alien  had  same  rights  but  only  such  as  were  given  him 
in  return  for  the  service  he  rendered  the  sovereign ;  1  Blacks 
Com.  366.  But  gradually  these  rights  were  enlarged*  as  it  be- 
came necessary  and  beneficial  to  the  commercial  intereets^ 
and  modes  of  acquiring  citizenship  were  in  the  course  of 
time  adopted.  But  there  is  little  doubt  it  arose  and  haa  coor- 
tinued  a  ground  of  redress  out  of  regard  for  the  rights  and 
wel&re  of  the  citizen ;  6  Am'r  L.  R.  (1866)  1.  There  seems  t6 
have  been  a  time  when  distress  was  allowable  wlienev«r  the 
debtor  was  in  default,  or  the  creditor  deemed  himself  in 
danger  of  loosing  his  claim  by  the  departure  from  the  realm 
or  fraud  of  his  debtor  whether  the  debtor  was  a  citizen  or  not; 
Maine's  Early  Hist.  Inst.  250  «e  ae^.  Under  the  common  law 
there  were  several  grounds  of  distress,  3  Black.  Com.  5«  416, 
and  also  under  the  Sabi  law  and  Leges  Barboroum,  Maine 
Mpro,  and  it  might  be  against  the  person  or  in  rem ;  Drake 
on  Attach.  5. 

Attachment  has  grown  put  of  the  remedy  by  distress  and 
retains  many  of  its  features,  ^nd  it  is  to  the  history  of  this 
ancient  remedy  we  have  to  go  to  understand  the  remedy  by 
attachment,  and  for  illustration  and  analogy  In  early  times 
the  enforcement  of  a  right  was  more  difficult  than  tbeascep- 
tainment,  and  this  is  true  also  in  many  cases  to-day.  We  sel- 
dom have  a  case  where  the  power  of  the  court  is  openly  to» 
sisted  but  not  a  few  where  it  is  circumvented,  and  thecitiaen 
defeated  in  his  effort  to  obtaijoj  his  ri^ts.  Wherefore  the  snm- 
mary  remedy  by  attachment  and  the  reason  of  it  in  our  law. 

Attachment  may  be  made  as  well  before  the  claim  is  due  or 
the  complainant  establishes  his  claim  as  after,  but  ttie  ieme% 
can  only  be  pursued  ^^  for  the  recovery  of  money  f  Rev.  Stall 
§§5521,  6489,  and  onlj  in  the  manner  and*  on  the  ^oade 
givei^  in  the.  ^fatutea  One  of  these  grounds  is  that  the  do- 
fea^aAtisanon-reridenti.    I^§ 55:21,  the  ^^xsHinJ  ^   ' 
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defendant  is  a  non-resident  of  tbe  state,  in  §  6489,  that  he  is  a 
non-president  of  the  county. 

Ta  determine  what  a  non-resident  is  in  many  cases  is  very 
difficult.  It  is  a  question  of  fact  and  not  of  law ;  Hartahom  v. 
Wilaon,  2  Ohio  St.  27 ;  FUMurg  v.  Winefumdan,  4  Gush.  190. 
I  do  not  find  the  compound  term  non-resident  judicially  de- 
termined, but  it  is  defined  with  greater  or  less  ^accuracy  as 
meaning  one  who  is  in  the  county  or  state  for  a  merely  tran- 
scient  or  temporary  purpose;  Long  v.  Ryarij  80  Va.  718. 
Domicile  is  a  residence  with  the  intention  of  remaining ; 
and  to  constitute  domicile  two  things  are  necessary,  (1)  resi- 
dence and  (2)  ^the  intention  to  remain  there.  Residence 
means  something  more  transcient  in  its  nature  than  domicile 
and  always  involves  some  intent  of  permanent  business  or  stay ; 
Long  V.  Ryan,  80  Va.  718 ;  Way  v.  Way,  Id.  707 ;  as  distinct  from 
lodging  or  boarding  or  temporary  occupation  ;  19  Me.  293;  2 
Kent  Com.  (12  ed.)  481.  Residence  is  defined  to  be  the  act, 
state  or  habit  of  dwelling  in  a  place,  inhabitancy ;  2  Burrill 
L.  Die.  418.  The  act  of  abiding  or  dwelling  in  a  place  for 
some  continuous  time ;  Webster.  The  radical  idea  of  the 
word  is  well  illustrated  by  its  use  in  English  Ecclesiastical 
law  to  denote  the  actuaband  settled  presence  and  abode  of  a 
parochal  minister  in  and  vpon  his  parsonage^ house ;  otherwise 
expressed  by  the  word  *'  incumbent,"  from  the  Latin  word 
ciretmbere  to  lie  upon.;  1  Black.  Com.  890,  892 ;  5  Burr.  2732. 

Residence  must  be  a  personal  presence  in  a  fixed  abode  or  of 
a  character  indicating  permanency  of  occupation ;  Oerro  A  Co. 
Y.  Wright  &  Co.,  60  la.  439;  Oiurch  v.  Crowman,  49  Id.  444; 
20  John  N.Y.  208;  lMd.251. 

Non-residence  and  domicile  must  be  held  to  be  used  with 
reference  to  the  same  subject  matter,  and  to  denote  opposite 
conditions  with  reference  to  habitancy,  but  not  difiering  in 
degree ;  Chavrton  Co.  v.  Mcberty,  69  Mo.  284. 

In.  considering  the  question  of  non-residence,  it  must  be 
borne  in  mind  that  the  mere  fact  of  being  at  a  place  is  prima 
facie  evidence  of  domicile  there,  Ryatt  v.  Kienedy,  40  N.  Y.  Sup. 
Ct.  847,bu  t  it  is  far  from  conl^lusi  ve ;  Sears  v.  City  of  Boston,  1  Mete. 
260.  And  a  domicile  once  established  it  continues  till  another 
ia  aoquisedy  Dmare  v.  U.  8.,  93  U.  8.  606;  Brewer  y.  LbmeoMUf 
8ft  Me.  428;  2  Par.  on  Con.  91,  whether  it  be  a  domicile  of  ori- 


Onto  LXW  JOOBMAL.  95 

gin  or  choice;  12  Cent.  L.  J.  61,  55,66;  First  Nat  Batik  r.  AO- 
<xme,3S  Ct.  361;  M<mroe  v.  Dauglas^S  Madd.  379;  Nudy  y.  Nudj^, 
L.  R.  1  Sec,  App.  441.  But  neither  domicile  nor  residence  is 
lost  without  an  intention,  definitely  formed,  to  abandon  the 
original  and  take  up  another,  and  until  this  intention  ap- 
pears, either  directly  or  by  some  act  inconsistent  with  the 
retention  of  the  old  domicile,  the  presumption  of  the  continu- 
ance of*  it  is  not  overcome,  Walker  v.  Walker,  1  Mo.  App.  404; 
and  not  until  the  new  domicile  or  residence  is  acquired  is  the 
former  lost ;  Pir^  Nat.  Bank  v.  Bcdcomey  mpra. 

These  rules  apply  With  the  same  reason  in  determining  the 
question  of  non-residence. 

The  questions  of  residence  or  domicile  depend  upon  much 
the  same  evidence;  Thomdike  v.  City  of  Boston,  1  Mete.  242. 
The  question  is  rather  a  dispute  about  the  meaning  of  words 
than  a  question  of  principle;  2  Par.  on  Cont.  92.  The  ques- 
tion depends  upon  no  one  fact  or  combination  of  circum- 
tttances,  but  from  the  whole  taken  together  it  must  be  deter- 
mined in' each  particular  case ;  Thomdike  v.  CUy  of  Boston,  1 
Mete.  242.  If  one  insists  upon  his  purpose  of  return,  and  the 
preservation  of  his  domicile,  but  the  facts  are  such  as  lead  to 
and  justify  the  belief  that  this  expressed  intention  of  return 
is  but  a  false  pretense  for  the  sake  of  preserving,  as  long  as 
he  can,  the  rights  of  domicile,  while,  in  fact,  he  means  to 
abide  where  he  now  is,  the  intent  will  govern  and  the  change 
of  domicile  will  be  complete;  2  Par.  on  Con.  92.  So  if,  by 
false  pretense,  he  should  attempt  to  make  out  that  ,he  had 
gained  a  residence  or  domicile  for  the  purpose  of  gaining 
some  exemption  or  immunity  it  will  not  avail  him. 

Domicile  may  be  in  one  place,  and  residence,  for  the  time 
being,  in  another;  Alison  v.  Neufcomer,  42  Miss.  186;  BriggsY. 
SochesUr,  82  Mass.  337. 

When  the  question  of  residence  is  in  doubt,  it  should  be  de- 
termined 80  -as  to  secure  the  rights  of  creditors  and  others; 
EeUk  V.  Stetkr,  25  Kan.  100. 

One  need  not  be  naturalized  to  be  a  resident,  and  temporary 
residence  gives  jurisdiction ;  RyqU  v.  Kenedyy  40  N.  Y.  Sup. 
Ct  847;.  JSie  parte,  Eoerts,  2  Dis.  33;  48  E.  C.  L.  393. 

In  the  absence  of  statutory  provisions  to  the  contrary,  non- 
testdents,  as  well  as  resident!^  may  avail  themselves  of  the  pro^^ 
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o^iqgfi  by  attachment;  Drake  on  Attach.  11;  /baeiy  ▼.  B^A- 
mmr,  3  Mo.  413;  Oraham  v.  Bradbury,  7  Id.  281.  And  whete  the 
mnedy  is  6nly  allowed  to  residents,  and  the  non-resident 
{>laintiff  does  not  appear  on  the  face  of  the  proceedings,  the 
defendant  can  avail  himself  of  it  only  by  plea  in  abatement ; 
Drake  on  Attach.  11;  Calhowfi  v.  Coxzens,  3  Ala;  21. 

E.  H.  Kerr. 
DayUm,  0. 


REPORTED    CASES. 


UWE  IVSIJBAVeS— PUKIVia- VAITSR  W  VOV-PAT]aarT--TnBXB. 

{OkU>  Su^n-eme  Court,    June  26,  1883.) 

Insurance  Co.  v.  Tullioge. 

1.  Where  an  lusuranoe  oompeny  reAises  to  receive  from  the  aaeared  • 
premium  on  a  life  policy,  on  the  ground  that  the  policy  haslapeed 
by  reeeon  of  the  non-payment  of  such  premium  oh  the  day  stipu- 
lated for  its  payment,  and  the  aoaured  claims  that  the  company  has 
waived  the  right  to  assert  such  forfeiture,  equity  has  Jurisdiction 
to  determine,  on  the  petition  of  the  assured,- the  rights  of  the  par- 
ties under  such  policy,  and,  If  the  policy  is  found  to  be  in  force,  to 
eompel  the  company  to  receive  the  premiums  thereon  and  issue  re- 
newal receipts. 

%  Although  a  life  policy  and  the  renewal  receipts  may  contain  a  stipu- 
lation or  notice  that  agents  of  the  company  shall  not  have  authority 
to  waive  forfeitures  where  premiums  have  not  been  paid  on  or  belbre 
the  4*y  designated  for  their  payment,  ,yet  the  course  of  business 
between  the  agent,  the  assured  and  the  c<ompany,  in  giving  effoot  to 
payments  made  when  overdue,  may  be  such  that  the  company  will 
be  precluded  from  ol^ecting  to  a  payment  tendered  when  overdue, 
where  no  notice  had  been  given  the  assured  tliat  in  the  future  suoh 
overdue  payments  would  not  be  received. 

Motion  for  leave  to  file  a  petition  in  errcMt  to  Jre^rse  the 
judgment  of  the  Distriot  Court  of  Hamditon  County. 

The  National  Life  Insurance  Company  of  the  United  Statesi 
OE^  March  19, 1869,  issued,  at  Cincinnati, 'Ohio,  to  Alfred  Tul- 
lidge  and  others,  a  policy  for  ten  thousand  dollars  on  the  life  of 
Prank  E.  TuUidge,  in  consideration  of  premiums  f^  forty-one. 
dollars  and  ninety  ceots,  payable  on  the  nineteenfth  ifi  March, 
June,  September  and  Bcmmber,  e^  year,  i^t  ib^l^ranch  of> 
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fiee  ID  Philadelphia,  or  to  their  duly  authorized  agents  when 
they  produce  receipts  signed  by  the  president  or  secretary.  It 
^as  proyided  in  the  policy,  '*  that  the  premiums  shall  be  paiiil 
in  cash  on  or  before  the  days  upon  which  they  become  duet" 
and  that  ^^  agents  of  the  company  are  not  authorized  to  makev 
alter,  or  discharge  contracts  or  waive  forfeitures/*  It  was 
further  provided  as  follows :  "  And  the  said  company  further 
agrees,  that  after  due  payment  of  premiums  for  three  full 
years,  they  will,  if  requested,  on  the  surrender  of  this  policy 
duly  receipted,  issue  another  policy,  payable  as  herein  pro- 
vided, on  which  no  further  premiums  shall  be  required,  on  the 
life  of  the  person  whose  life  is  hereby  insured,  for  an  amount 
equal  to  the  total  amount  of  premiums  paid  on  this  policy." 

All  the  premiums  which  accrued  from  the  issuing  of  the 
policy  down  to  and  including  September  19,  1880,  were  paid 
by  the  insured  to  the  agent  of  the  company,  in  Cincinnati, 
on  receipts  produced  by  him,  signed  by  the  president  or  sec- 
retary, and  in  no  instance  was  it  required  that  premiums 
should  be  paid  at  Philadelphia.  The  payments  in  1877,.1878, 
1879  and  1880  were  made  on  production  by  such  agent  of  re- 
ceipts sent  from  the  office  of  the  company  at  Chicago,  and  the 
agent  on  receiving  the  money  from  the  insured,  was  required 
by  the  terms  of  such  receipts  to  countersign  the  same.  They 
contained  the  following  clause :  ''  It  is  understood  and  agreed 
that  if  the  premium  is  paid  when  overdue,  such  payment 
shall  not  restore  or  keep  in  force  the  policy,  unless,  at  the 
time  of  such  payment,  the  assured  is  alive  and  in  good  health." 
And  in  the  receipt  given  September  19,  1880,  this  further 
clause  is  added  to  those  words :  ^  and  a  good  risk,  the  same  as 
when  the  application  was  made  for  and  when  the  same  policy 
was  issued." 

During  the  years  mentioned  (1877-1880),  the  premiums 
were  not,  as  a  general  rule,  paid  until  after  the  day  apon 
which  they  became  due,  and  in  1879  and  1880  they  were  not 
paid  in  any  instance  until  after  the  day  on  which  they  be^ 
came  payable.  On  December  31,  1880,  he  tendered  the  pre- 
mium which  had  become  due  December  19, 1880,  but  the  com-^ 
pany  refused  to  receive  the  money  on  the  ground  that  the 
policy  had  become  forfeited  by  such  non-payment  on  Deoem- 
ber  nineteenth.    The  company,  however,  proposed  to  assoo  a 
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policy  under  the  clause  above  quoted,  which  proposition  Tul- 
lidge  declined.  No  notice  bad  been  given^  in  any  way  to  the 
insured  or  the  assured  that  the  premiums,  becoming  due  after 
September  19,  X880,  would  not  be  received  after  the  day  on 
which  they  were  payable,  and  on  December  31, 1880,  Tullidge 
was  in  all  respects  as  good  a  risk  as  when  the  original  appli- 
cation for  insurance  was  made.  No  part  of  the  premiums  re- 
ceived  by  the  company  were  returned  to  the  party  paying  the 
same. 

The  company  refusing  to  receive  such  premium  or  to  con- 
tinue the  policy  in  force,  the  beneficiaries,  on  March  3,  1881, 
brought  suit  in  the  Court  of  Common  Pleas  of  Hamilton 
County  to  compel  it  to  do  so.  The  cause  was  heard  in  that 
court  on  issue  joined,  and  the  relief  asked  by  the  beneficiaries 
was  granted.  6  Cin.  L.  Bulletin  841 ;  opinion  per  Aveiy,  J. 
The  judgment  was  affirmed  in  the  district  court,  and  the  com- 
pany now  moves  for  leave  to  file  in  this  court,  a  petition  in 
error  to  reverse  the  judgments  of  both  courts. 

C.  t),  Robertaonf  in  support  of  the  motion. 

The  policy  was  forfeited  for  non-payment  of  the  premium 
on  December  19,  1880;  there  was  no  waiver;  and  a  court  of 
equity  had  no  jurisdiction  to  relieve  from  such  forfeiture. 
Inmrance  Co.  v.  Wolff,  96  U.  S.  326 ;  McKgmie  v.  Stede,  18  Ohio 
St.  38;  Insurance  Co.  v.  McMUlen,  24  Ohio  St.  82 ;  Merseran  v. 
Ina,  Cb.,  66  N.  Y.  278;  Catoir  v.  Jtw.  Cb.,*33  N.  J.  L.  487;  Sou- 
km  V.  Ins.  Co.,  25  Conn.  542;  Klein  v.  Ins.  Co.,  Thompson  r.  Ins, 
Cb.,  104  U.  S.  88,  252;  Smith  v.  Ins.  Co.,  3  Hill.  N.  Y.  608; 
DartUey  v.  ProprieUn-s,  2  L.  R.  H.  L.  43  ;  Howard  v.  ChrpenUr^ 
2  Md.  259 ;  Howell  v.  Ins.  Cb.,  1  Bigelow's  R.  678. 

Sayler  &  Sayler,  contra. 

The  forfeiture  was  waived  and  a  court  of  equity  has  juris- 
diction ;  Cohen  v.  Ins.  Co.,  50  N.  Y.  610;  Bliss  on  Ins.  (2ed.)  § 
413;  Mansbach  v.  Ins.  Co.,  17  Hun.  340;  Ins.  Co.  v.  GoeUker,  4 
Am.  L.  Rec.  Ill  S.  C;  33  Ohio  St  459;  Day  v.  Ins.  Oo.^  45 
Conn.  489 ;  NemJUe  v.  Ins.  Co.,  17  Ohio  St.  218;  %.  C.  19  Ohio 
St.  467;  CkxrpenUT  v.  Ins.  Cb.,  4.  Sand.  Ch.  408;  Taifior  v.  /fu. 
Cb.,  9  How.  U.  S.  390;  Ins.  Co.  v.  Norton^  96  U*.  S.  242;  Rvdwig 
y.  Ins.  Co.,  (Ky.)  11  Ins.  L.  Jour.  608^;  Ins.  Cb.  v.  MeMOlan,  24 
Ohio  St.  82 ;  Ins.  Cb.  v.  Pierte.  75  111/426;  Tks  SMi  v  GnsAaim. 
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26  La.  443;  Hibne  v.  Itw.  Cb.,  6l  Pa.  St.  110';  fns:  Cb.  v.  Eggle- 
<lon,  96  U.S.  677;  Hanley  v.  Jtw.  Cb.,  96  Mo.  S80;  Meyer  if.  Ins. 
Cb.,51  How.  Pr.  263;  MeOtaw  v.  iiw.  Co.,  78  N.  C.  149;  Bt^k- 
hee  V.  a  8.  M.  4.  *  T.  Cb.,  18  Barb.  644;  R\M%e  v.  in^.  Cb.,  26 
Barb.  660 ;  Qoxher  v.  I'M.  Cb.,  6  Bigelow  221 ;  Boiiiie  v.  Jn«.  Cb., 
51  N.  Y.  117  ;  Thampwm  v.  Jtw.  Co.,  62  Mo.  469 ;  JBonfey  v.  Jtw. 
Cb.,  4  Mo.  App.  262 ;  itw.  Cb.  v.  HvMrly^  76  Ind.  1 ;  Mayer  v. 
Ins.  Cb.,38  Iowa  304 ;  Murphy  v.  J»w.  Cb.,  69  Tenn.  460  ;  Ins. 
Co.  V.  Huih,  49  Ala.  629;  Ini.  Co.   v.  Jtw.  Co,,  10  Ins.  L.  Jour. 
267;  Maier  v.  Jfw.  Cb.,  12  Wall.  285 ;  Ins.  Co.  v.  Booker,  9  Heis. 
606;  Wing  v.  Harvey,  2  Big.  366 ;  Sieldon  v.  Ins.  Co.,  26  Conn. 
207;  RochweU  v.  Ins.  Co.,  20  Wis.  336  ;  Bmiih  v.  Ins.  Co.,  2  Mo. 
App.  339;  Ins.  Co.   v.  IWcr,  106  U.  S.  30;  Hodsm  y.  Ins.  Co. 
97  Mass.  144;  DUUber  v.  Ins.  do.,  7  Daly  642 ;  8.  C.  76  N.  Y. 
567 ;  Ins.  Co.  v.  Ins.  Co.,  86  Pa.  St.  236 ;  S.  C.  11  Inp.  L.  Jour.  640 ; 
Ins.  Co.  V.  Tester,  62  Ga.  247;  Goolivtin  v.  Ins.  Co.,  73  N.  Y.  49L 
Oket,  J.     1.  W^here  an  insurance  company  has  refused  to 
receive  frona  the  assured  the  amount  of  a  premium  on  a  life- 
policy,  basing  such  refusal  on  the  ground  that  the  policy  bad 
lapsed  by  non-payment  of  such  premium  at  the  time  stipu- 
lated for  its   payment,  the  assured,  if  the  refusal  is  wrongful, 
has' an  election  of  remedies.    He  may  teuder  the  premiums 
as  they  become  due  till  the  policy  is  payable,  and  then  re- 
cover the  amount  of  the  policy  in  an  action  thereon.  He  may, 
in  an  action  for  the  rescission  of  the  contract,  recover  back  the 
premiums  paid,  with  interest.    Or  he  may  maintain  an  ac- 
tion to  obtain  a  judgment  that  the  policy  shall  be  continued 
in  force ;  Union  Cen.  L.  Ins  Co.  v.  Ihttker,  4  Am.  L.  Rec.  Ill  ; 
8.  C  33  Ohio  St  469 ;  Meyer  v.   Knickerbocker  L.  Ins.  Co.,  73  N. 
Y.  616 ;  Day  v.  Cbnfi.  Oen.  L.  Ins.  Co.,  46  Conn.  480 ;  May  on  Ins. 
§  356  ei  seq.    The  latter  course  was  adopted  here,  and  the  pro- 
priety  of  pursuing  it,  where  it  is  desired  that  the    policy 
shall  be  continued  in  force,  is  obvious.    The  witnesses  to 
prove  there  had  been  no  forfeiture  may  die  before  the  insured^ 
and  the  insured  himself  may  be  an  important  witness  on  the 
question  of  forfeiture ;  and,  besides,  insurance  in  another  com-- 
pany  may    be   desired,  in  case  it  is  determined  that  the 
policy  is  not  in  force. 

2.  Finding  that  equity  has  jurisdiction,  the  question  i« 
whether  a  case  for  relief  ia  presented-    The  defendant  in  ^ 
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fenigii  QorporatioQ  and  the  insai^  «  residaBi  of  this  «toW| 
aad  the  pFemiums  were  all  paid  at  Cincirtaati  to  an  agent  ef 
the  oompany  residing  there.    This  agent  was  required  to  aad 
did  oountersign  the  receipts  which  had  been  furnished  bf 
the  company,  on  payment  of  the  premiums  to  him.    Condi- 
tions upon  those  receipts  show  that,  nothwithstanding  the 
language  of  the  policy,  payments  after  the  days  on  which 
premiums  fell  due,  were  contemplated,  for  they  provide  that 
such  premiums  shall  not  be   received  after  the  days  named 
for  their  payment,  unless  the  insured  is  in  good  health  and 
as  good  a  risk  as  when  the  policy  was  issued.    Premiums  had 
been  repeatedly,  and    without   objection,  received  by  such 
agent  after  the  days  specified  for  their  payment,  and  no  one 
of  the  last  eight  premiums  had  been  paid  until  it  was  over- 
due— in  one  instance  a  week  or  more.    This  was  done  in  the 
exercise  of  the  power  to  receive  premiums  after  the  specified 
days,  where  the  risk  had  not  been   increased  by  any  change 
in  the  health  or  condition  of  the  insured;  and  it  is  clear  that 
there  had  been  no  such  chancce  in  the  insured's  health  or  con- 
dition on  December  31,  1880,  when  the  premium  falling  due 
December  19,  1880,  was  tendered.     No  notice  had  been  given 
to  the  insured  or  assured  of  any  purpose  on  the  part  of  'the 
company  to  change  the  practice  which  had  prevailed  between 
the  parties  as  to  the  time  of  paying  pi^muums  on  this  policy ; 
no  part  of  the  sums  which  had  been  received  on  overdue  pre- 
miums was  ever  returned ;  and  it  is  clear  that  there  was  no 
intention  on  the  part  of  the  insured  or  the  assured  to  aban- 
don the  insurance«or  evade  the  payment  of  any  premium. 
In  our  opinion  it  would  be  unwarranted  and  plainly  unjust, 
looking  to  the  character  of  the  agency,  the  course  of  business 
as  to  this  policy,  and  other  matters  mentioned  in  the  state- 
ment of  the  case,  to  permit  the  company  to  assert  such  for- 
feiture.   We  think  the  court  of  common  pleas  did  not  err  in 
granting  the  relief  which  was  asked  for  by  the  beneficiaries, 
and  the  district  court  properly  affirmed  the  judgment ;  and 
in  so  holding  we  are  fully  supportwl  by  Union  Central  L.  Ins. 
Q>.  V,  PiMker,  mtpra.;  ncenix  Ina.   Co.  v.  DoBter,  106  U.  S.  30; 
Germania  Life  Ins.  Co.  v.  Rududg,  (Ky.  Ct.  of  Appeals,  1882)^ 
11  Ins.  L,  Jour.  6Q3 ;  May  on  Ina.  §  361. 
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roHSV— trait— oivix  suit—. 

(jr.  r.  OK^  A9i«r<or  Court,    Special  Ttornpi.) 

MUSSBB  V.   MiLLSB. 

Tb«  rMSon  of  the  oommon  Uw  role  in  ref(ard  to  the  Joinder  t>f  the  hue- 
bead  with  the  wife  hae  wholly  oeeaed  to  exiet ;  end  the  rule  iteelf 
bee  been  ^rogated  in  all  caaee,  of  torte  as  well  as  contracts,  affecting 
the  separate  property  of  a  married  woman,  or  connected  with  or 
artoing  from  the  management  or  control  of  her  bnslnees ;  and  the 
exemption  of  a  married  woman  from  arrest,  which  sprang  solely 
flrom  the  reason  of  the  mle,  has  ceased  in  all  cases  in  which  the  law 
expressly  aatborlses  the  arrest  of  females  in  general  terms. 

Heard  on  motion  to  vacate  order  of  arrest. 

Mrs.  Jalia  Miller  was  arrested  in  a  suit  against  her  in  the 
superior  court,  brought  by  Frederick  W.  Musser  and  others^ 
to  recover  the  value  of  a  large  quantity  of  lane  stolen  from  the 
firm  by  one  of  its  employes,  and  which,  it  was  claimed,  Mrs. 
Miller  received,  knowing  that  it  was  stolen  property,  fler 
discharge  was  asked  for  upon  the  ground  that  she,  being  a 
married  woman,  can  not  be  held  upon  an  order  of  arrest  in  a 
civil  action. 

Friedman,  J.    The  plaintiffs  have  made  out  a  prima  faeie 
case  against  the  defendant,  Julia  Miller,  which  has  not  been 
overcome  by  the  proofig  adduced  by  her  to  such  a  degree  that  I 
can  determine  the  merits.     The  testimony  of  James  J.  Mad- 
den,  the  thief,  and  Fannie  Lewis,  the  receiver,  is  corroborated 
in  several  particulars,  and  especially  by  the  circumstance  that 
scmieof  the  stolen  gixxls  have  been  shown  beyond  controversy 
tohavebeen  in  the  possef^sion  of  the  defendant.  Her  statement,, 
by  affidavit,  that  she  paid  a  fitir  value  for  the  goods  she  did 
purchase  from  the  receiver,  can  not  overcome  the  cise  made 
against  her,  because  from  the  fact  that  she  was  a  dealer  in 
laces  since  1877,  and  a  purchaser   from    leading  merchan'ts- 
in  New  York,  and  had  even  received  goods  on  consignment 
from  the  plaintiffs  in  this  action,  the  inference  may  be  drawn 
that  her  statement  is  not  true,  and  that  she  knew  at  the  time- 
tbat  she  was  ^tting  the  goode  very  much  below  their  intrin^ 
ticaa  well  ae  market  value.    Without  going  into  particulars 
it  is  sisifficient  to  say  that  mu<di  of  what  the  defendant  shows 
Q^  b^  tni#^.iM^d  yet  ajprma  fiam  caae  reoaaiABagaiaat  hm^ 
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that  she  committed  at  leaat  a  willful  injury  to  plaintiff's  prop- 
erty within  the  meaning  of  section  five  hundred  and  fifty- 
three  of  the  Code  of  Civil  Procedure.  By  the  affirmance  of 
the  Court  of  Appeals  (64  N.  Y.  625)  of  Duncan  v.  Kaien  (6  Hun 
1),  it  is  now  settled  that  in  such  a  case  a  willful  injury  to 
property  does  not  mean  an  injury  merely  to  the  thing  itself, 
but  an  injury  to  the  owner's  right  in  and  to  the  thing. 

The  case  at  bar,  therefore,  falls  within  that  class  of  cases  in 
which  the  rule  prevails  that  the  court  will  not  try  the  merits 
upon  affidavits.  This  being  so,  the  order  of  arrest  can  not  be 
vacted  unless  the  defendant's  point  is  well  taken,  that  be- 
cause she  is  a  married  woman  no  order  of  arrest  will  lie 
against  her  under  any  circumstances. 

At  common  law  a  married  woman  could  not  be  held  to  bail 
in  an  action  founded  upon  her  personal  tort,  though  the  hus- 
band might  be  held  and  might  be  compelled  to  give  bail  for 
both  (Grab.  Pr.  127  ;  Anonymous,  1  Duer.  613;  8chau8  v.  Pul- 
scheTj  16  Abb.  Pr.  353;  note).  That  the  code  in  force  before 
the  code  of  civil  procedure  did  not  change  the  rule  upon 
this  point  was  distinctly  held  in  Solomon  v.  Waas  (2  Hilt.  179). 

The  necessity  for  holding  the  husband  arose  from  the  legal 
effect  of  the  marriage  relation.  At  common  law  the  husband 
and  wife  by  marriage  became  one  person  in  law,  that  is,  the 
very  being  or  legal  existence  of  the  woman  was  suspended 
during  the  marriage,  and  incorporated  or  consolidated  into 
that  of  the  husband.  But  the  necessity  for  such  joinder  was 
not,  strictly  speaking,  because  the  husband  was  absolutely 
liable,  but  it  grew  out  of  the  fact  that  a  suit  could  not  be 
maintained  against  a  wife  alone  during  coverture  (Bishop  on 
Mar.  Women,  sec.  254). 

Under 'the  statutes  of  this  state  any  married  woman  may 
take  and  hold  real  as  well  as  personal  property  separate  and 
apart  from  her  husband,  and  enjoy  the  same,  and  the  rents,  is- 
sues and  profits  thereof,  in  the  same  manner  as  if  she  were  a 
single  female ;  aivl  she  has  express  authority  to  bargain,  sell, 
assign  and  transfer  her  separate  personal  property,  to  carry  on 
any  trade  or  business,  and  perform  any-  labor  or  services  on 
her  sole  and  separate  account.  The  power  thus  conferred  to 
oarry.on  a  trade  or  business  includes  the  ability  to  make  bar^ 
gains  aad  .contracts  in  relation  to  it  in  almost  any  mode 


Ohik^  Law  Journal.  106 

known  to  the  Uw,  and  in  accordance  with  the  practice  of  the 
oommercial  community,  and  such  bargains  and  contracts 
have  been  held  valid  against  her,  notwithstanding  her  cov- 
erture, provided  they  were  made  iu  the  course  of  her  trade 
or  business,  and  as  an  incident  to  it.  Upon  any  such  bat- 
gain  or  contract  she  could,  since  1860,  sue  and  be  sued  in  the 
flame  manner  as  if  she  were  sole,  and  the  same  may  be  said 
generally  concerning  all  matters  having  relation  to  her  sole 
and  separate  property. 

It  was  held,  however,  that  these  changes  by  statute  did 
not  alter  the  common  law  liability  of  the  husband  for  the 
mere  personal  torts  of  the  wife,  but  that  the  rule  was  changed 
only  in  cases  of  torts  committed  in  the  management  and 
control  of  her  separate  property  (jBaum  v.  AfuZfen,  47  N.  Y. 
578;  Knowing  y.  Manley,  49  N.  Y.  192).  But  even  then  the  hus- 
band was  held  in  some  cases  to  be  still  a  necessary  party  to 
the  action. 

Thus,  the  rule  as  to  the  necessity  of  the  joinder  of  Jhe  hus- 
band with  the  wife,  in  a  case  of  tort  committed  by  the  wife, 
remained  until  the  enactment  of  the  Code  of  Civil  Procedure. 
Section  four  hundred  and  fifty,  as  originally  enacted,  read: 
"  In  an  action  ♦  *  ♦  a  married  woman  appears,  prose- 
cutes or  defends  alone  *  ♦  *  as  if  she  were  single."  In 
his  notes,  Mr.  Throop  states  that  that  section  was  intended  to 
sweep  away  all  distinctions  between  a  feme  sole  and  feme  covert 
in  respect  to  suing  and  being  sued,  and  in  Janinshi  v. 
Hddeberg  (21  Hun.  439),  it  was  held  by  the  general  term  of 
the  supreme  court  that  the  language  used  was  comprehen- 
sive enough  to  do  it. 

In  1879,  section  four  hundred  and  fifty  was  amended  by 
adding  at  the  end  thereof  the  further  express  provision  that 
in  any  action  or  especial  proceeding  affecting  the  separate 
property  of  a  married  woman,  it  is  not  necessary  or  proper  to 
join  her  husband  with  her  as  a  party. 

Since  that  amendment  it  was  held  in  Fitzgerald  v.  Quamo 
(1  Civ.  Pro.  Reports  by  George  D.  McCarty,  273),  that  it  is 
now  no  longer  necessary  or  proper  to  join  the  husband  as  a 
defendant  in  an  action  against  the  wife  for  her  personal  tort, 
though  such  tort  was  wholly  unconnected  with  the  wife's 
separate  estate  or  the  management  or  control  of  her  business, 
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and.  that  the  reascHji  of  the  rale  in  regard  to  the  joindes  had 
wholly  ceased  to  exist. 

For  the  purpose  of  determining  the  motion  before  me,  it  ia 
not  necessary  to  go  quite  as  far.  It  is  sufficient  to  hold  that 
the  reason  of  the  rule  in  regard  to  the  joinder  has  wholly 
ceased  to  exist,  and  the  rule  itself  has  been  abrogated  in  all 
cases,  of  torts  as  well  as  contracts,  affecting  the  separate  prop- 
erty of  a  married  woman  or  connected  with  or  arising  from 
the  management  or  control  of  her  business.  For  it  is  eonceded 
that  the  wrongful  acts  complained  of  in  the  case  at  bar  were 
committed  in  the  course  of  the  defendant's  business  asa  dealer 
in  laces.  It  follows,  then,  that,  if  to  the  extent  stated  the 
reason  of  the  rule  has  ceased  to  exist  and  the  rule  itself  haa 
been  abrogated,  the  exemption  of  a  married  woman  from  ar- 
rest, which  sprang  solely  from  the  reason  of  the  rule,  must 
cease,  whenever  the  rule  ceases,  in  all  cases  in  which  the  law 
expressly  authorizes  the  arrest  of  females  in  general  terms. 
In  looking  for  such  authority  it  will  be  found  that  section 
five  hundred  and  fifty-three  of  the  Code  of  Civil  Procedure 
gives  the  right  of  arrest  during  the  pendency  of  the  action 
against  any  woman  in  an  action  to  person,  character  or 
property. 

Having  already  shown  that  the  case  made  out  against  the 
defendant  is  one  which  falls  within  the  class  of  cases  specified 
in  section  five  hundred  and  fifty-three,  and  it  appearing  that 
the  wrongful  acts  charged  against  the  defendant  were  com- 
mitted by  her  in  the  management  of  her  business,  she  is  not 
entitled  to  have  the  order  of  arrest  vacated  for  the  sole  rea- 
son that  she  is  a  married  woman. 

From  the  examination  so  far  made,  it  appears  that  no 
ground  whatever  exists  for  the  vacation  of  the  order. 

As  to  reducing  the  bail,  I  have  also  failed  to  discover  any 
ground  upon  which  the  defendant  can  be  relieved.  Aooord- 
ing  to  some  of  the  testimony,  the  defendant  had  all  the  goods 
which  were  stolen  from  the  plaintiflb,  and  if  thejary  should, 
under  all  the  circumstances,  find  such  testimony  worthy  of 
belief,  their  verdict  will  be  for  an  amount  which,  with  inter* 
est  and  costs,  will  exceed  the  amount  of  bail  specified  in  tbe 
erder.  In  view  of  such  contingency  the  plaintiflli  have  a. 
fight  to  have  the  bail  maintained  as  originally  fixed. 


iMBUU  M 


Th»  •ttty  nlMf  I  cifQ  gniDt  i«  to   order  an  immeduito 
Irial  of  Um  ioMes  bj  jury,  oa  the  ground  of  the  actual  am- 
>  of  the  defeadant. 

MMondenUL 


fTATvnoyuHiTAnova-iirsFBiiiov  oy— BAVUimroT. 

( CMfad  Aolef  Oitreine  Onart^  CbL    Jane  28, 1888.) 

Grbenwald  V.  Appell. 

The  right  of  a  creditor  to  sae  is  suspended  when  the  debtor  Is  s<JUadged 
a  bankmpt,  and  pending  the  proceedings  in  bankruptcy.  During 
this  sospenslon  of  the  right  to  sue,  the  statute  of  limitations  does 
not  continue  to  run,  and  the  right  of  action  will  revive,  If  the  debtor 
is  not  discharged  in  bankruptcy,  though  otherwise  It  would  be  barred 
by  the  statute. 

On  Dbmubrsb. 

McCbabt,  J.  This  is  an  action  at  law  upon  certain  promis- 
Bory  notes,  and  also,  I  believe,  upon  an  open  account.  There 
i0  a  demurrer  to  the  complaint  which  raises  the  question 
whether  the  action  is  barred  by  the  statute  of  limitations  of 
this  state.  The  defendant,  Appell,  was  adjudicated  bankrupt 
in  the  state  of  Pennsylvania  some  years  ago,  and  the  proceed- 
ings in  bankruptcy  were  continued  for  some  years,  and  are 
probably  still  pending;  but  Appell  has  never  been  discharged. 

The  theory  of  this  suit  is,  that  having  delayed  for  an  unrea- 
sonable time  to  apply  for  his  discharge,  the  right  of  action 
against  him  upon  these  debts  which  was  suspended  by  the 
commencement  of  proceedings  in  bankruptcy  has  revived, 
and  the  question  here  is,  whether,  during  the  time  that  the 
right  of  action  was  suspended  by  the  bankruptcy  proceedings, 
the  statute  of  limitations  of  the  State  of  Colorado  continued 
to  run  in  favor  of  the  bankrupt;  or,  in  other  words,  does  the 
bankruptcy  of  the  debtor  suspend  the  running  of  the  statute 
of  limitations  in  his  favor?  That  it  suspends  the  right  to 
floe,  by  the  very  terms  of  the  bankrupt  act,  is  not  disputed. 
After  the  commencement  of  proceedings  in  bankruptcy 
agaittst  the  debtor,  and  after  an  adjudication  in  bankruptcy, 
aoBBiieanbe  brought  against  him  in  any  court,  certainly 
aot    without   the   consent   of  the   bankruptcy    court.    P 
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amounts,  in   otbier    woMq,    to   an  .injunction'  against   anjr 
proceeding  against  the  bankrupt  to  enforce  his  contracts  ic 
the  courts  of  the  country.     If  he  is  not  discharged,  tbftn  4i€ 
action. re vi veil  after  the  proceedings  in  bankruptcy  are  ended. 

The  old  rule  upon  this  subject  was  very  strict,  and  many 
authorities  have  been  cited  which  clearly  hold  that  if  the 
statute  of  limitations  begins  to  run,  nothing  will  stop  its  run- 
ning except  something  that  is  expressly  provided  in  the 
statute  itself;  and  it  was  form^ly  held  that  ^vea  a  state  of 
war  was  not  sufficient,  that  an  injunction  against  the  creditor 
from  bringing  a  suit  was  not  sufficent  to  suspend  the  statute, 
and  that  it  continued  to  run  notwithstanding  these  things. 
That  rule  will  be  found  laid  down  in  Angell  and  Ames  on 
Limitations,  and  I  think  in  some  other  standard  authorities. 

But  the  more  modern  rule  is  otherwise.  It  has  been  set- 
tled now  by  the  decisions  of  the  Supreme  Court  of  the  United 
States,  that  there  are  certain  exceptions  to  the  statute  of  lim- 
itations other  than  those  which  are  expressed  in  the  statutes 
themselves.  The  old  rule,  has  been  qualified  by  later  and  bet- 
ter rulings,  especially  in  the  Supreme  Court  of  the  United 
States.  These  later  decisions  hold  that  an  exception  may  be 
allowed  where  a  party  is  prevented  by  some  superior  law  or 
public  calamity,  such  as  war,  from  bringing  the  suit.  The 
cases  growing  out  of  the  late  rebellion  are  illustrations  of  this 
doctrine.  Although  none  of  the  statutes  of  limitations  had 
any  exception  which  applied  to  the  case  of  a  debtor  who  was 
within  the  lines  of  the  rebellion,  and,  therefore,  beyond  the 
reach  of  civil  process,  so  he  could  not  be  sued,  the  supreme 
court,  in  a  series  of  cases,  laid  down  the  doctrine  ^hat  that 
was  an  exception  which  was  created  by  the  necessities  of  the 
case.  And  this  exception  has  been  established  by  the  case  of 
Baiky  v.  Ohver,  21  Wall.  342.  That  is  a  case  which  arose 
under  the  bankrupt  act  of  18ff7,  which  has  a  limitation  clause 
embodied  in  its  second  setion.  That  clause  provides  that  no 
suit  at  law  or  in  equity  shall  in  any  case  be  maintained,  etc., 
^'unless  the  same  shall  be  brought  within  two  years  from  the 
time  the  cause  of  action  accrued."  That  is  as  broad,  as  sweep- 
ing and  comprehensive,  as  any  statute  of  limitations  can  be 
made.  It  applies  to  suits  both  in  law  and  in  equity ;  it  applies 
to  all  classes  of  suits,  and  declares  that  no  suit   shall  be 
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fludntamed  anleiiB  it  b^bitMi|{ht  within  two  years.  The  qaee- 
tion  arose  whether,  ander  that  statute,  courts  would  create  ah 
exoeptioii  in  the  case  of  concealed  fraud.  In  an  elaborate 
opinion  by 'Mr.  Justice  Miller,  the  supreme  court  laid  down 
the  rule  that  this,  was  an  exception,  notwithstanding  the  clear 
ano  comprehensive  terms  of  the  statute  itself.  The  ground 
upon  which  these  later  rulings  proceed  is  wi^U  stated  in  a  sen- 
tence,- which  I  will  read  from  the  t^ase  of  the  UniUd-SUUes  v. 
Wil^.  11  Wall  513:  ''Statutes  of  limitations  are  indeed  stat- 
utes of  repose:  They  are  enacted  upon  the  presumption  that 
one  having  a  well  founded  clbim  will  not  delay  enforcing  it 
beyond  a  reasonable  tiine  if  he  has  the  power  to  sue.  Such 
leasonable  time  is,  therefore,  defined  and  allowed.  But  the 
bagb  (]/  the  pre8u/nqdioni$.gone  tohenetfer  the  ability  to  resort  to  the 
amrie  Aos  been  taken  away.  In 'such  a  case  the  creditor  has  not 
the  time  within  which  to  britig  his  suit  that  the  statute  con- 
templated he  should  have." 

•  I  think  this  case  falls  within  that  doctrine.  The  right  to 
sue  was  undoubtedly  suspended  during  the  pendency  of  pro- 
ceedings in  bankruptcy,  and  to  say  that  the  statute  continued 
to  run,  would  be  to  say  that  the  plaintiff  is  deprived  of  his 
right  to  sue,  without  the.slightest  fault  on  his  part. 

Demurrer  overruled. 


CORRESPONDENCE. 


COXPUTATIOV  OF  UTaMMl'. 

{We  have  received  the  following  article  from  a  gentleman 
at  Millersburg.  Whether  he  intends  it  for  a  query  or  the 
statement  of  a  propositition  of  law,  we  have  not  been  able  to 
determine.  The  question  is  one  of  practical  importance  to 
the  profession,  but  we  have  not  as  yet  had  leisure  to  ex- 
amine it  carefully.  The  authorities  are  conflicting,  and 
depen*}  u>  a  greater  or  less  degree  upon  the  statutes  of  their 
^^spective  states,  for  it  is  purely  a  question  of  statutory  con- 
struction :] 
♦'•830.00.  «*  MiLLERiBURO,  O.,  March  8,  1879. 

"On  the  sixth  day  ^  Septembar,  A.  D.  1879, 1  promise  to 
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ftkj  ia  John  Doe  three  hundred  and  thirty  dolhu^  abA  i 
fit  a  six  pe?  eent    Value  received. 

It  is  evident  that  on  the  above  note  the  prineipal  and  ia* 
lerest  are  due  on  the  sixth  day  of  September,  1879.  If  Wk 
piayment  is  made  on  the  note  at  that  time,  how  shall  we  com- 
pute the  interest  at  a  future  date?  Should  we  compute  aim* 
pie  interest  up  to  the  time  of  payment  from  the  date  of  the 
note,  or  should  we  compute  the  interest  to  the  sixth  day  ef 
September  when  the  principal  and  interest  accrued  become 
due,  and  then  compute  interest  on  the  amount  till  the  tim» 
of  settlement  ?  We  think  the  latter  method  is  supported  by 
authorities,  while  the  former  but  by  practice.  See  Cent.  L. 
J.,  Aug.  17 ;  4  0.  R.  874;  §  3181  R.  S.,  also  note  to  same. 

It  is  dear  that  money  due  on  a  note  or  book  account,  ete.,. 
will  draw  interest  from  the  time  it  ie  due.  In  the  abo^e  not« 
there  is  an  express  contract  to  pay  the  interest  on  the  sixth 
day  of  September.  On  that  day  a  right  of  action  arises  ta 
the  holder.  If  so,  then  the  interest  is  due  and  i$  a  debt  and 
should  draw  the  statutory  rate  until  paid.  \^ 


BOOK  NOTICES. 


IbAsz Is Os  AmtrteaDMiilrai and  theeditor's notes  thereto,  with  a  tabl* 
of  omaes  re-reported.  Volumes  thirty-one  to  forty-five,  IncIualTe. 
1SS7-1S46.  By'  A.  C.  Freeman.  A.  L.  Banoroft  A  Co.,  8aa  Praa- 
ciaoo.    1888. 

This  series  of  books  improves  in  every  way  as  it  advances. 
This  index  is  decidedly  superior  to  those  which  have  gone  be- 
fore. One  of  its  most  marked  improvements  is  the  incorpora- 
tion, in  the  body  of  the  book,  and  under  the  proper  heads,  thedi- 
gest  of  the  notes  of  the  editor.  Formerly  these  notes  were  di- 
gested by  themselves,  in  the  back  of  the  volume,  which 
was  a  very  inconvenient  arrangement  to  the  practitioner. 
The  present  index  is  a  large  volume  of  pearly  700  PHP^  ^* 
neatly  printed,  well  bound,  and  in  every  way  a  cieM  t^i 
pnMishers,  and,  together  with  the  series,  is  a  paif  ef 
^  wething  tools ''  of  every  well  regulated  bw  ofiee. 
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DIGEST  OF  CASES. 


Atltn«y  mmA  mm%-Okampertif.—A  mere  agreement  for  a  oontingent 
I  is  nol  ehmmpertoiiB.  To  oooBtitiite  champerty  there  most  be  an 
Dent  on  the  part  of  the  champertor  to  carry  on  the  party's  suit  at 
Uaown  eaqMnse,  as  well  as  for  a  share  of  the  thing  or  money  to  be  re^ 
eoverad.  One  who  Is  really  a  party  to  the  snf t,  and  bound  for  the  coata 
Iherelnyinay  agree  with  another  party  In  interest  to  pay  the  entire  ooato 
If  that  party  will  Join  in  the  suit,  and  such  agreement  is  not  champer- 
toQS  and  will  not  InTalidate  an  agreement  for  a  contingent  fee  made 
with  an  attorney  with  knowledge  of  the  arrangement.  JeweU  v.  Nmdjf, 
la.   N.  W.  Rep.,  Jnne2S,  1888. 


BsaA— Aireeiet— JBeIeaM.~The  sureties  on  the  bond  of  a  cashier  of  sn 
Inoorporated  association  are  not  liable  when  this  association  becomes  a 
chartered  company  with  other  priyileges  and  limitations  than  those  to  be 
eierelnd  by  the  private  association.  Bengmger  v.  Wren,  Pa.  Sup.  Ct. 
14Fltti.Ii.  J.7. 

Oniaet — lSrtop!pe{-—i9«erticei(m.— The  necessary  elements  of  an  estops 
pal  by  conduct  are :  1.  A  representation  or  concealment  of  material 
fMli.  2.  The  representation  must  have  been  made  with  knowledge  of 
the  ftcta.  8.  The  party  to  whom  it  was  made  must  have  been  ignorant  of 
the  truth  of  the  matter.  4.  It  must  have  been  made  with  the  Intention 
that  the  other  party  should  act  upon  it.  6.  The  other  party  must  have 
heeo  induced  to  act  upon  it.  As  the  Instruction  given  in  this  case  upon 
eufcoppel  by  conduct  wss  clearly  defective  and  misleading,  the  Judgment 
it  leversed.  I>mei  v.  FObert.  111.  App.  Ct.  June  27, 1888.  Chicago  L. 
K..  Aug.  18. 

Oiatiaek— JUc^  OMUuferaeiofi.— A  contract  for  the  delivery  of  Con- 
Merate  State  bonds,  October  29,  1881,  at  the  rate  of  four  dollars  for  each 
ODe  thousand  dollars,  is  based  upon  an  illegal  consideration,  and  is,  there- 
fore void.  Branch  v.  Haas.  U.  S.  C.  C.  D.  Ala.,  1883.  7  Virginia  Law 
Joomal  47St  Aug. 


Owpeiatiea—ifesiftert—J^wgffr.— Unless  they  are  authorised  the  in- 
dividual members  of  a  corporation  cannot  bind  it  by  an  express  pro- 
▼liion,  nor  can  corporate  engagements  be  implied  from  their  unahthor- 
ind  or  unsanctioned  acta  or  declarations.  Tweffth  8t,  Market  06.  v. 
Pa.,  Apr.  16, 1888.    40  Leg.  Int.  820. 


iMr^/mlteesMiie—raHaiice.— Under  an  indictment  f or  aa 
iiMnilt  and  battery,  **  with  a  weapon,  to-wit,  a  gun/'  a  conviction  can 
aoi  be  iMd  on  proof  of  an  assault  and  battery  without  a  weapon.  WdUtB^ 
r.ataie.    Ala.    16  Rep.  200. 


110  Ohio  TjAw  Jourhal. 

OriMiaal  htw^Htmieide-JUa  of  dteff^.— A  plM  of  gnUty  to  an  In- 
dieinMnt  for  homicide  only  oonfBn  theproiltas  to  the  lowest  gmde^ 
homioide.    Oarvey  v.  People.    Col.    Bfay  11, 188S.    16  Rep.  202. 


Orimlaal  hkw—WUneu-Svidenee  Uh-CharaeUr  €f.—ln  criminal  eeee 
it  ie  error  for  the  court  to  permit,  alter  objection,  the  introdnotlon  of 
evidence,  to  support  the  character  of  a  witness  whose  charaeter  has  not 
been  attacked.    SUUeY^  Thomas.    Mo.,  April  Term.    16  Rep.  212. 


Sqsitj— Jfieome  I^roperi^-^Lien  on.— A  creditor  who  has  a  speoiflc  lien 
upon  income  property,  may  pursue  it  into  the  hands  of  a  third  person 
and  foreclose  bis  lien.  JtUten  ▼.  U.  P.  ItSf»  Ob*  V.  8.  G.  C.  8.  D.  of  N.  T» 
July  25,  1888.    16  Rep.  199. 


Xridenee— /l9r#^  JwtffHienL—A  Judgment  of  an  English  court  of 
record  may  be  received  in  evidence  in  our  courts,  in  an  action  on  the 
debt  upon  which  the  Judgment  is  founded,  and  is  oonclusive  evidence  of 
the  Ihcts  therein  s<JUudicated.  N.  Y,  L.  E.  dt.  W.  B^.  Ob.  v.  MeHemr^, 
U.  a  C.  a  8.  D.  of  N.  Y.    July  17, 1888.    16  Tep.  196. 


Ivideaee-iriffieM  WUhdrawn—jyoUM  of  Bvidemtean  Farmer  TriaL — 
A  witness  was  withdrawn  by  plaintiff's  counsel,  in  good  faith,  upon  tho 
objection  of  defendants,  under  the  belief  that  his  testimony  wss  inad- 
misBible;  the  notes  of  his  testimony,  taken  upon  a.  former  trial,  were* 
then  admitted  in  evidence,  under  authority  of  PraU  v^  PaUtrmm^  81  P.. 
F.  Smith  114.  HHd:  The  evidence  was  properly  admitted;  that  the- 
plaintiff  was  entitled  either  that  the  witness  should  be  heard,  or  that  the 
notes  should  be  read.  Merriman  v.  McManuji.  PhUa.  G.  C«  Jan.  22, 
1888.    14  Pitts.  L.  J.  12. 


Enckaiid  and  WVtb^Appropriaiion  of  Wif^9  M<mesf—B€Covety^Iniere§L 
—Where  a  husband  uses  his  wife's  money  without  her  consent,  hols  liable 
for  interest  thereon,  but  not,  if  with  her  consent.  And,  if  the  moaey  be. 
gold,  which  he  converted  into  currency,  she  is  entitled  toifae  amount  of 
currency  realised,  with  interest.  And,  if  he  fails  tet  mi^e  the  proper 
restitution  before  he  dies,  she  can  recover  it  from  his  estate.  EttaU  of 
Jaeger.    Pa.  Qrp.  Gt. '  14  Pitts.  L.  J.  15. 


ImpertiiieBes— PEeodif^tf— TVxt  o/.-^Impertinence  in  a  bill  or  answer 
involves  more  than  prolixity,  and  consists,  according  to  Baron  Gilbert, 
in  recitals  of  fact  which  are  entirely  immaterial  to  the  issue :  Oilb.  For. 
Rom.  269.  Hence  the  test  of  impertinence,  as  suggested  by  Ghancellor 
Kent  in  WoodA  v.  MorreU,  1  J.  Gh.  1(^,  is  to  try  whether  the  matter  comf 
plained  of  would. be  proper  in  evidence.  The  latitude  allowed  to  tili» 
inquiry  will  vary  according  to  the  nature  of.  the  bill.  Thus  in  ^John. 
V.  8L  John,  11  Vesey  539,  where  the  plaintiff  having  brought  into  his 
bill  matters  of  family  history  apparently  needless  to  a.  p«9pei:  fionatroo*. 
tion  of  the  instrument  of  sepacation,  which  waa^he  g^seund  work  of  tlie- 
suit,  theapswer  up«^i.(hos0  points  was  held  to  bo^celevanu  JBeiaUof 
MarehaU.    Phila.  Orp«  Gt.    July  13, 1883.    4  Ijog.  Int.  879. 


Qavy  La^  ihfwuAXk  til 

hons  took  f ri^t  «t  s  hole  Id  a  eolTort  on  »  highway,  ana  i«n  ofi  Into  a 
dllQli  wtaoro  the  road  was  not  iwaieeted  t^  a  raiUng..  The  road  waa 
twanly-tl&reo  foot  wide  and  the  ditoh  waa  twenty-aaven  inohea  deep* 
JMd;  that  if  the  Mght  of  the  hone  waa  the  proximate  eanae  of  the^aooi* 
dent^  the  plaintiff  oonld  not  recover;  and  that  the  town  was  not  Ilahle 
for  damages  for  injnriea  receiTed  hy  the  plaintiff  for  a  fidlure  ta'plaoe 
a  railing  upon  a  country  road  at  each  a  place.  JS^oMddhig  ▼.  JnhailfUMU 
^  W^mOtm.    1  Me.    Mar.  12, 1888.    Chicago  Legal  Newa,  Aug.  18. 


\f  OeafMrfan— XeoM— i\MMr  of  ^ttonMy-^iSmwnAm.— A 
power  of  attorney  in  a  leaae  anthoristng  any  attorney  at  law,  at  reqneal 
of  leaaor  and  hia  aaeigna,  upon  breach  of  ita  covenant,  to  enter  an 
amicable  action  of  ejectment  against  Iomoo  and  confeee  judgment 
therein,  doee  not  mn  with  reversion.  Pliila.C.  P.  Jnlyl8,1888.  40Iieg.. 
Int.S79. 


Mortgage— ITroi^Z/WI  GkiacaBaMofft— XAiMK^  of  CUrk  J'br.— A  clerk  ia 
liable  for  a  Wrongful  entry  of  satlafkction  of  a  mortgage  on  the  record. 
ApfiUbty^.aUMU.    N.  J.,  March  Term,  1888.    Legal  Adviser,  July  81. 


Maaiflipsl  Beads— A^yoMe  ol  B(Ma>—l>^po<tt—ikso<v0iMy.— Where 
municipal  bondtf  are  made  payable  at  a  bank  and  before  they  faSl  due^ 
the  corporation  deporita  money  with  such  bank  to  pay  the  bonds,  and 
alter  depoeit  but  before  the  bonda  are  paid  the  bank  Ikils,  the  corporation 
ia  still  llsble  on  bonds,  ^lissis  v.  Hadcen»iuk  JmprovemetU  ObsiMiMion* 
K.  J.    Nev.  Turn,  1882.    16  Rep.218. 

giasttoe  Removal  of  Oamse  to  Federal  Omrto-^Prior  Orders— i^cNi^ 
JMbMons.—- Where  a  cause  of  action  ia  removed  f^m  the  state  court,  all 
prior  orders  stand  as  adjudicated ;  pending  motions  must  be  disposed  of 
by  the  federal  court.  MOUifan  v.  Tie  X.  4  O.  Mfg.  Cb.  U.  8.  C*.  C.  8.  Di 
QfN.T.    July  19, 1888.    16  Rep.  106. 


iTote^JRMseMiem— IVefNif^Mem.— The  presumption  that 
the  holder  of  endorsed  commercial  paper  is  the  owner  applies  only  in  a 
salt  against  the  maker  and  can  not  avail  the  l\older  in  an  action  against 
him  by  the  rightftil  owner.  HoberUon  v.  Dimn.  N.  C,  Oct.  Term,  1882« 
16  Rep.  216. 


Bssl  Irtats^Qmterm.inoiie  Ownero^DkMon  X^ms.— Where  oontermi-i 
none  owners  have  occupied  parcels  of  Isnd,  adversely  to  each  other,  fbr 
more  than  iive  years,  by  a  division  fence  line  which  was  recognised  and 
aequieaoed  in  aa  the  true  line,  either  Is  estopped  from  afterwards  qtves^ 
tioning  it  ss  the  true  line.  Johnson  v.  Brown.  Ctol.,  Bfay,  1883.  16  9ep., 
900. 


Isal  Irtate---6ki2e--llineral»--JZe8eriialtofi.^A  reservation,  in  a  sale  of 
leal  estate,  of  aU  minerala,"  does  not  cover  petroleum  oil,  i>iifiAam  v. 
Jar]^atnek.    Ps.  .  40  Leg.  Int.  8ia 


Ut  OttD.Iiit.w  awaWKL. 

l^aal  ftoon  a  Judgment  €>C  the  oiffmit  court  to  tlie  saprem^  eouit  doee  111^ 
TMute  the  J  adgment  or  destroy  its  ilea  on  reel  eetete,  or  ita  eepeeity  to  be- 
'Come  a  lien  on  land  aoqnlred,  pending  the  appeal.  Its  only  elEBct  Is  to 
•operate  as  a  stay  of  proceeding  to  enforce  the  Judgment. .  Oakm  ▼.  #V- 
IteMf.    ni.,  June  16, 1888.    Chicago  Legal  Adviser,  Aug.  4. 


Isal  Irtats— Afor^9«|^e— DeKftety  and  ^eoq>fcwc»— JVewniylum  at  Ce» 
/ram  Becordrng^—Where  a  party  residing  In  Ohio  requested  his  brother  to 
give  him  mortgage  to  secure  an  indebtedness,  which  was  made,  ac- 
knowledged and  recorded  shortly  afterward,  and  the  brother  in  Ohio  noti- 
fied by  letter  of  these  Acts,  who,  in  reply,  requested  the  mortgagor  to 
get  the  mortgage  and  hold  the  same  until  he  returned  to  this  state,  and 
the  mortgsgee  did  get  the  mortgage,  and  lost  the  same  before  any 
mAnual  delivery  to  the  mortgagee,  it' was  held,  that  the  record  of  the 
mortgage  was  prima  facie  evidence  of  its  delivery,  and  that  the  burden 
of  showing  that  the  acceptance  c«me  after  the  recorder  had  parted  with 
the  deed,  was  upon  the  party  denying  the  delivery  and  aoceptnnoe. 
Walton  V.  BmrUm.    m.,  June  16, 1888.    Chicago  Legal  Newa,  Aug.  4. 

Beal  Iitats— lVreAaser~Ht«  Right  to  have  ImcmmJf^roMee  T%ereon  Aitft- 
/led  out  qf  O^er  Property  of  hie  Qranior.—ll  a  purchaser  of  land,  from. 
•one  against  whom  there  is  a  Judgment,  desires  to  have  other  lands  of  his 
grantor  first  levied  upon  and  sold  to  satisfy  the  Judgment,  it  is  his  duty 
to  point  out  such  other  property,  that  the  creditor  may  have  it  taken  In 
CKecution,  and  give  notice  of  his  Interest  in  the  property  bought  by  him. 
DcibbvM  V.  TFttoon.    IlL,  June  16, 1888.    Chicsgo  Legal  News,  Aug.  4. 

Tdal— Qiiesttofi  of  JPVmC—  Verdid  QmeIi«s<pe.->> Where  a  question  of  fact 
Is  submitted  to  a  Jury  upon  conflicting  evidence  the  flnding  of  the  Jury 
ought  not  to  be  disturbed  by  the  court.  Wdkomam  v.  HungerfonL  U.  8. 
•C.  C.  8.  B.  of  N.  Y.    June  18, 1888.    16  Rep.  196. 

Water  Bights— ^ppn^priatum.— A  prior  approprlator  Is  entitled  to  It 
ss  against  a  subsequent  settler  upon  the  scream  from  which  it  is  taken, 
but  the  removal  of  water  for  drainage  only,  is  not  such  an  appropriation 
of  it  as  gives  a  prior  right  thereto.  Thowuu  v.  Ouiramd.  Col.  April  M^ 
1888.    16  Rep.  201. 

Wm—Conetruetionr-Rulea  /or.— In  the  construction  of  a  will  the  fol- 
lowing are  three  cardinal  canons  to  ascertain  and  give  effect  to  the  Intent 
of  the  tesUtor :  First,  regard  must  be  hsd  to  the  whole  scheme  <Sf  the 
will,  and  if  it  is  found  that  a  particular  Intent  is  inconsistent  with  the 
general  intent,  the  former  must  give  way  to  the  latter;  second,  tb* 
order  in  which  words  are  placed  is  not  to  be  considered  exactly,  if  a  dif- 
ferent arrangement  will  better  answer  the  apparent  intent  of  the  teatH- 
tor ;  tliird,  no  presumption  of  an  intent  on  the  part  of  the  testator  to 
die  intestate  of  any  part  of  his  property  is  to  be  made  when  his  wnrdv, 
as  found  in  the  will,  can  fhlrly  he  construed  to  dls|>ose  of  the  whi^  tt 
it.    F^trry'9  App.    Pa.  Sup.  Ck    July,  1888.    lO  Leg.  Int.  S86. 
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CURRENT  TOPICS. 


TKB  SVFBSICS  OOITBT. 

The  supreme  court  and  the  supreme  court  commission  will 
convene  next  Tuescj^y*  The  general  docket,  from  number 
four  hundred  to  six  hundred,  has  been  printed  by  Clerk 
Crowell,  and  is  now  ready  for  distribution.  Any  attorney 
interested  in  any  case  or  cases  between  those  numbers,  if  he 
ha*  not  already  received  a  docket,  can  be  supplied  by  writing 
to  the  clerk. 


neiiAVD's  OHiBF  jvsnoi. 
The  Right  Honorable  John  Duke,  Lord  Coleridge,  Lord 
Chief  Justice  of  England  since  1880,  formerly  Chief  Justice  of 
the  Common  Pleas  Division,  accompanied  by  eminent  gen- 
tlemen of  the  bench  and  bar  of  England,  are  visiting  in  this 
country,  and  will  be  at  Columbus  early  in  October.  Arrange- 
ments will  of  course  be  made  to  properly  receive  them.  In 
their  reception  it  is  expected  the  courts  will  take  part. 


BBOWirS  '«GOLDBI  BVUB." 

We  gave  last  week  Donovan's  **  ten  trial  rules  "  because  we 
considered  them  of  that  practical  value  which  would  justify  any 
young  lawyer  in  committing  them  to  memory  early  in  his  pro* 
fessional  career  and  never  loosing  sight  of  them.  We  give  be- 
low Daniel  Paul  Brown's  twenty  ''  golden  rules  "  for  the  ex- 
amination of  witnesses.    They  should  be  engraven  upon  the 
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heart  of  every  lawyer,  for,  as  Brown  well  Bays,  "  there  is  often 
more  eloquence,  more  mind,  more  knowledge  of  hnman 
nature  displayed  in  the  examination  of  witnesses,  than  in 
the  discussion  of  the  cause  to  which  their  testimony  relates. 
Evidence  without  argument,  is  worth  much  more  than  argu- 
ment without  evidence.  In  their  union  they  are  irresistible.'^ 
Brown's  rules  have  stood  the  test  of  time,  and  their  true- 
worth  has  been  proven  by  practice.    They  are : 

1.  Direct^Examinatio7i.  11  Ifyour  own  witnesses  are  bold,  and 
may  injure  your  case  by  pertness  or  forwardness,,  observe  a 
gravity  and  ceremony  of  mannei  towards  them,  which  may 
be  calculated  to  repress  their  assurance. 

2.  If  they  are  alarmed  or  diffident,  and  their  thoughts  are 
evidently  scattered,  commence  your  examination  with  mat- 
ters of  a  familiar  character,  remotely  connected  with  the  sub- 
ject of  their  alarm,  or  the  matter  in  issue ;  as,  for  instance : 
Where  do  you  live?  Do  you  know  the  parties?  How  long 
have  you  known  them?  and  the  like.  When  you  have  re- 
stored them  to  composure,  and  the'  mind  has  regained  its 
equilibrium,  proceed  to  the  most  essential  features  of  the  case, 
being  careful  to  be  mild  and  distinct  in  your  appro£iches,  lest 
you  may  trouble  the  fountain  again  from  which  you  are  to 
drink. 

3.  If  the  evidence  of  your  own  witnesses  be  unfavorable  to 
you — which  should  always  be  carefully  guarded  against — 
exhibit  no  want  of  composure ;  for  there  are  many  minds  that 
form  opinions  of  the  nature  or  character  of  testimony  chiefly 
from  the  effect  which  it  may  appear  to  produce  upon  the 
counsel. 

4.  If  you  perceive  that  the  mind  of  the  witness  is  imbued 
with 'prejudices  against  your  client,  hope  but  little  from  such 
a  quarter — unless  there  be  some  facts  which  are  essential  to 
your  client's  protection,  and  which  that  witness  alone  can 
proves  either  do  not  call  him,  or  get  rid  of  him  as  soon  as  pos- 
ible.  If  the  opposite  counsel  perceive  the  bias  to  which  I 
have  referred,  he  may  employ  it  to  your  own  ruin.  In  judi- 
cial inquiries,  of  all  possible  evils,  the  worst,  and  the  least 
to  be  resisted,  is  an  enemy  in  the  disguise  of  a  friend.  You 
can  not  impeach  him — ^yon  can  not  disarm  him — you  can  not,, 
indirectly  even,  (issail  him;  and  if  you  exercise  the  only 
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privil^e  that  is  left  to  y^u,  and  call  other  witneeses  for  the 
purpose  of  an  explanation,  you  must  bear  in  mind,  that  in- 
stead of  carrying  the  war  into  the  enemies'  country,  the  strug- 
gle is  between  sections  of  your  own  forces,  and  in  the  very 
heart,  perhaps,  of  your  own  camp.     Avoid  this  by  all  means. 

5.  Never  call  a  witness  whom  your  adversary  will  be  com- 
pelled to  call.  This  will  afford  you  the  privilege  of  cross- 
examination,  take  from  your  opponent  the  same  privilege  it 
thus  gives  you,  and,  in  addition  thereto,  not  only  render 
everything  unfavorable  said  by  the  witness,  doubly  operative 
by  the  party  calling  him,  but  also  deprive  that  party  of  the 
power  of  counteracting  the  effect  of  the  testimony. 

6.  Never  ask  a  question  without  an  object — nor  without 
being  able  to  connect  that  object  with  the  case,  if  objected  to 
as  irrelative. 

7.  Be  careful  not  to  put  your  question  in  such  a  shape  that, 
if  opposed  for  informality,  you  can  not  sustain  it,  or,  at  least, 
produce  strong  reasons  in  its  support.  Frequent  failures  in 
the  discussion  of  points  of  evidence  enfeeble  your  strength 
in  the  estimation  of  the  jury,  and  greatly  impair  your  hopes 
in  the  final  result. 

8.  Never  object  to  a  question  from  your  adversary,  without 
being  able  and  disposed  toenforce  the  objection.  Nothing  is  so 
monstrous,  as  to  be  constantly  making  and  withdrawing 
objections ;  it  either  indicates  a  want  of  correct  perception  in 
making  them,  or  a  deficiency  of  reason,  or  of  moral  courage, 
in  not  making  them  good. 

9.  Speak  to  your  witness  clearly  and  distinctly,  as  if  you 
were  awake,  and  engaged  in  a  matter  of  interest;  and  make 
him  also  speak  distinctly  and  to  your  question.  How  cap  it 
be  supposed  that  the  court  and  jury  will  be  inclined  to  listen,, 
when  the  only  stuggle  seems  to  be,  whether  the  counsel  or  the 
witness  shall  first  go  to  sleep  ? 

10.  Modulate  your  voice  as  circumstances  may  direct. 

"Inspire  the  fearfal,  and  repress  the  bold." 

11.  Never  begin  before  you  are  ready,  and  always  finish 
when  you  have  done.  In  other  words,  do  not  question  for 
question's  sake — ^but  for  an  answer. 

XL  Chvi^-Examinaiion.  12.  Except  in  indifferent  matterSf 
never  take  your  eye  from  that  of  the  witness.    This  i3ja 
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channel  of  oommunication,  from  mind  to  mind,  the  loss  of 
which  nothing  can  compensate. 

^*  Tmth,  ialaehood,  tiatred,  mnger,  aoom,  daspair, 
And  all  the  pMBlons— all  the  soul  is  there." 

18.  Be  not  regardless,  either,  of  the  voice  of  the  witness ; 
next  to  the  eye,  this  is  perhaps  the  best  interpreter  of  his 
mind.  The  very  design  to  screen  conscience  from  crime,  the 
mental  reservation  of  the  witness,  is  often  manifested  in  the 
tone  or  accent,  or  emphasis  of  the  voice.  For  instance,  it  be- 
coming important  to  know  that  the  witness  was  at  the  corner 
of  Sixth  and  Chestnut  streets  at  a  certain  time,  the  question 
is  asked:  Were  you  at  the  corner  of  Sixth  and  Chestnut 
streets  at  six  o'clock  ?  A  frank  witneas  would  answer,  per- 
haps, '*  I  was  near  there."  But  a  witness  who  was  desirous 
to  conceal  the  &ct,  and  defeat  your  object,  and  speaking  to 
the  letter  rather  than  the  spirit  of  the  inquiry,  would  answer 
— ^no;  although  he  may  have  been  within  a  stone's  throw  of 
the  place,  or  at  the  very  place,  within  ten  minutes  of  the 
time.  The  common  answer  of  such  witness  would  be, — ''  I 
was  not  at  the  comer  at  m  o'clock."  Emphasis  upon  both 
words  plainly  implies  a  mental  evasion  or  equivocation,  and 
gives  rise,  with  a  skillful  examiner,  to  the  question,  ''  At 
what  hour  were  you  at  the  corner  ?"  or,  "  At  what  place  were 
you  at  six  o'clock  ?"  And  in  nine  cases  out  of  ten  it  will  ap- 
pear tliat  the  witness  was  at  the  place  about  that  time,  or  at 
the  time  about  the  place.  There  is  no  scope  for  further  illus- 
tration ;  but  be  watchful,  I  say,  of  the  voice,  and  the  principal 
may  easily  be  applied. 

14.  Be  mild  with  the  mild,  shrewd  with  the  crafty,  confiding 
with  the  honest,  merciful  with  the  young  or  the  frail  or  the 
fearful,  rough  With  the  ruffian,  and  a  thunderbolt  to  the  liar. 
But  in  all  this,  never  be  unmindful  of  your  own  dignity. 
Bring  to  bear  all  the  powers  of  your  own  mind,  not  that  you 
may  shine,  but  that  virtue  may  triumph,  and  your  case  may 
prosper. 

15.  In  a  criminal,  especially  in  a  capital  case,  so  long  as 
your  case  stands  well,  ask  but  few  questions,  and  be  certain 
never  to  ask  any,  the  answer  to  which,  if  against  you,  may 
destroy  your  client,  unless  you  know  the  witness  perfectly 
well,  and  know  that  his  answer  will  be  favorable,  equally  well ; 
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or  nnlefls  you  be  prepared  with  tefltimony  to  destroy  him,  if  he 
play  traitor  to  the  truth  and  your  expectations. 

16.  An  equivocal  question  is  almost  as  much  to  be  avoided 
and  condemned  as  an  equivocal  answer.  Singleness  of  pur- 
pose, clearly  expressed,  is  the  best  trait  in  the  examination  of 
witnesses-T-whether  they  be  honest  or  the  reverse.  Falsehood 
is  not  detected  by  canning,  but  by  the  light  of  truth,  or  if  by 
cunning,  it  is  the  cunning  of  the  witness  and  not  of  the 
counsel. 

17.  If  the  witness  determine  to  be  witty  or  refractory  with 
you,  you  had  better  settle  that  account  with  him  at  first,  or  its 
items  will  increase  with  the  examination.  Let  him  have  an 
opportunity  of  satisfying  himself,  either  that  he  has  mistaken 
vour  power,  or  his  own.  But,  in  any  result,  be  careful  that 
you  do  not  lose  your  temper.  Anger  is  always  either  the 
precursor  or  evidence  of  assured  defeat  in  any  intellectual 
conflict. 

18.  Like  a  skillful  chess-player,  in  every  move  fix  your 
mind  upon  the  combinations  and  relations  of  the  game — 
partial  and  temporary  success  may  otherwise  end  in  total  and 
remediless  defeat. 

19.  Never  undervalue  your  adversary;  but  stand  steadily 
upon  your  guard.  A  random  blow  may  be  just  as  fatal  as 
though  it  were  directed  by  the  most  consummate  skill,  the 
negligence  of  one  often  cures,  and  sometimes  renders  effective, 
the  blunders  of  another. 

20.  Be  respectful  to  the  court  and  the  jury,  kind  to  your 
colleague,  civil  to  your  antagonist,  but  never  sacrifice  the 
slightest  principle  of  duty  to  an  overweening  deference 
toward  either. 


NOTES  OF  CASES. 


PLEA  07  einLTT  JX  CAPITAL  CASES. 
As  a  general  rule  courts  will  not  accept  a  plea  of  guilty  to 
an  indictment  for  a  capital  offense,  and  it  is  very  doubtful 
whether  a  sentence  of  death  can  properly  be  passed  on  such 
a  plea  unless  there  is  other  evidence  introduced  which  would 
warrant  such  sentence. 
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The  Supreme  Court  of  Illinois  recently  passed  upon  this 
question  in  the  case  of  Oardner  v.  PeopU,  Youug  Gardner 
was  a  young  German  who  had  but  recently  come  to  this 
country,  very  dull  and  obtuse  in  int§llect,  and  unahle  to 
speak  or  understand  the  English  language.  He  was  indicted 
for  murder,  and  on  being  arraigned  plead  guilty  to  the  charge 
without  fully  understanding  what  he  was  doing,  or  compre- 
hending the  effect  of  his  action.  There- was  no  counsel  ap- 
pointed by  the  court  to  take  charge  of  his  case,  and  he  had 
no  one  to  advise  with  in  the  trying  hour.  The  court  accepted 
his  plea,  and  sentenced  the  prisoner  to  be  hanged. 

At  a  subsequent  day  of  the  same  term  of  court,  while  a 
judge  other  than  the  one  who  tried  the  case  was  presiding, 
hy  counsel  then  oppointed  for  that  purpose,  the  prisoner 
made  application  for  leave  to  withdraw  the  plea  of  guilty, 
which  application  was  overruled  by  the  then  presiding  judge, 
on  the  ground  that  he  had  not  tried  the  case.  From  this  ac- 
tion an  appeal  was  taken  and  the  case  carried  on  error  to  the 
supreme  court.  The  court  say  that  "  under  the  peculiar  cir- 
cumstances of  this  case^  we  are  of  the  opinion  this  applica- 
taion  should  have  been  allowed,  and  that  it  was  error  to  re- 
fuse it.  Had  the  accused  been  a  man  of  mature  age,  famil- 
iar with  our  language  and  institutions,  and  nothing  in  the 
record  to  create  a  doubt  as  to  whether  he  fully  understood  the 
nature  of  the  charge  against  him,  and  the  perilous  situation 
in  which  he  was  placed,  quite  a  different  question  would  be 
presented.         ******** 

"  Under  these  circumstances,  notwithstanding  the  killing 
was  confessed,  we  are  of  the  opinion  it  was  the  duty  of  the 
court  to  at  least  have  appointed  the  prisoner  counsel,  and  not 
have  entered  the  plea  of  guilty  without  his  concurrence.  But 
the  more  proper  course  would  have  been  to  have  entere^l  the 
plea  of  not  guilty  for  him,  as  in  the  case  of  one  whose  sanity 
is  questionable,  or  of  one  standing  mute,  and  to  have  ap- 
pointed counsel  to  take  charge  of  his  defense."        *       * 

'*  If,  under  peculiar  circumstances  like  the  present,  the 
court  has  doubts  as  to  whether  the  accused  understands  the 
nature  of  the  charge,  the  court,  if  able  to  communicate  with 
the  prisoner,  should  explain  to  him  the  nature  of  the  charge, 
as  well  as  the  consequences  of  a  plea  of  guilty ;  but  if,  by  rea- 
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BOOT  of  being  unable  to  speak  ihe  language  of  tbe  prisoner,  the 
ooart  can  not  do  so,  it  should  appoint  competent  counsel  for 
the  accused,  to  see  that  the  character  of  the  charge  and  con- 
sequences of  the  plea  are  fully  understood,  before  accepting 
such  plea — and  if,  after  availing  itself  of  these  precautions 
and  safi^^ards,  the  court  is  still  in  doubt,  then,  as  before  sug- 
gested, the  plea  of  not  guilty  should  be  entered,  and  the  case 
sul>mitted  to  a  jury.     Under  no  circumstances  ought  the 
court,  in  such  case,  to  proceed  to  examine  the  accused,  as 
seems  to  have  been  done  here,  with  a  view  to  determining 
whether  the  killing  was  murder  or  some  other  offense.    This 
was,  in  effect,  trying  the  prisoner  by  the  court,  which,  of 
course,  is  wholly  incompatible  with  the  safeguards  which  the 
law  has  thrown  around  one  charged  with  a  capital  offense. 
We  have  no  doubt  the  accused  understoofl  he  was  charged 
with  the  killing  of  the  deceased,  and  also  that  he  did  not 
wish  to  deny  that  fact ;  yet,  at  the  same  time,  we  think  it 
highly  improbable  that  he  understood  the  difference  between 
a  charge  of  murder  and  a  mere  charge  of  taking  life,  or  that 
one  might  be  proved  guilty  of  killing  another,  and  yet  not 
be  guilty  of  any  offense  at  all,  or  at  least  of  the  t>ffense  of  mur- 
der.   Even  admitting  the  court  would  be  justifiable  in  enter- 
ing a  plea  of  guilty  upon  admissions  thus  obtained  (which  we 
have  just  seen  it  would  not),  it  is  clear  the  admission  of  the 
accused  in  this  case  that  he  killed  the  deceased,  without  a 
more  satisfactory  account  of  the  attending  circumstances  was 
not  suflScient  to  authorize  the  entry  of  that  plea.    The  kill- 
ing, as  is  well  understood,  standing  alone,  does  not  constitute 
the  crime  of  murder,  but,  rather,  a  single  MA  in  the  chain  of 
testimony  to  establish  that  crime." 

The  judgment  of  the  court  below  was  reversed,  and  upon 
the  subsequent  trial,  the  prisoner  was  acquitted. 


ORIGINAL  ARTICLES. 


TEEAL  BT  JVBT. 
''  Should  trial  by  jury  be  abolished  in  civil  cases  in  the 
United  States." 
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Trial  by  jary  has  been  the  sabjeot  of  more  indiscriminate  eu- 
logy than  any  institution  that  ever  existed  among  men.  From 
the  eloquent  arguments  to  which  we  have  at  times  listened, 
one  would  suppose  that  this  ancient  mode  ol  trial  was  the 
central  pillar  of  the  republic,  and  that  if  a  single  ciyil  case 
were  disposed  of  without  the  assistance  of  the  mystic  tweiye, 
liberty  would  hide  her  head,  justice  take  flight,  and  black 
tyranny  spread  his  sable  wings  above  us.  The  truth  is,. how- 
ever, that  even  now  the  majority  of  civil  cases,  if  we  include 
suits  in  equity,  are  tried  to  the  courts  alone  and  without  a 
jury,  and  no  one  is  frightened ;  liberty  is  as  proud  as  ever ; 
justice  is  not  dethroned ;  the  right  to  private  property  was 
never  more  secure,  and  no  one  looks  upon  the  increasing 
lack  of  confidence  in  the  jury  system,  and  the  willingness  of 
almost  every  suitor,  who  has  law  and  justice  on  his  side,  to 
submit  his  case  to  the  court,  as  a  sign  of  the  decay  of  free 
government. 

It  is  argued  that  the  jury  system  is  an  essential  part  of 
a  republic,  and  that  even  its  partial  abolition  would  be  a 
blow  to  free  institutions.  Will  this  argument  bear  examina- 
tion ?  Trial  by  the  country  is  undoubtedly  of  feudal  origin. 
The  Gothic  conquerors  of  Rome,  who  introduced  the  feudal 
system  into  Europe,  were  the  founders  of  the  trial  by  jury. 
It  is  the  natural  incident  of  a  system  which  divided  men  into 
distinct  ranks  and  classes  between  which  strong  prejudices 
and  distrust  must  necessarily  exist ;  under  such  conditions, 
neither  a  man's  life  nor  his  liberty,  nor  his  property  was  safe 
before  any  tribunal  but  one  composed  of  his  equals,  and  in 
those  countries  where  the  feudal  ranks  have  been  retained, 
the  trial  by  jury  perhaps  still  affords  some  protection  to  the 
people.  But  of  what  value  is  this  mode  of  trial  to  us?  Why 
should  this  relic  of  feudalism  be  retained  in  the  United 
States,  where  the  will  of  the  people  is  supreme,  whex:e  there 
are  no  ranks  and  no  commonalty  or  nobility  ;  but  where  all 
are  simply  American  citixeas  and  equal  before  the  law; 
where  the  chief  magistrate  and  all  the. officers  of  the  govern- 
ment are  but  servants  of  the  people ;  where  the  judge  on  the 
bench  and  the  humblest  litigant  at  the  bar  are  peers.  In- 
stead of  the  jury  system  being  a  natural  and  indispensable 
factor  of  our  institutions,  is  it  not  rather  an  abnormal  element, 
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•a  inoonsiateneyy  and  in  oonflict  with  the  fiandamental  prin- 
eipl6B  of  republicanism  ? 

We  are  told  that  the  jnry  has  preserved  the  liberties  of 
Englishmen,  and  that  to  it  more  than  to  anything  else  oon- 
stitntional  government  owes  its  ezistenoe  and  snooesSy  both 
in  Enc^and  and  the  United  States. 

Bat  is  not  trial  by  jnry,  which  is  the  exercise  of  sovereign 
power  by  the  subject,  one  of  the  eflfocts,  one  of  the  privileges  of 
free  government,  rather  than  its  cause  ?  The  instincts  of  ibb 
race,  the  natural  love  of  freedom  and  justice,  and  hatred  ol 
tyranny  and  injustice,  and  that  reverence  for  lair  which  al- 
ways and  everywhere  have  distinguished  the  English  speak- 
ing people,  are  the  causes  of  the  growth  and  permanence  of 
representative  government. 

The  liberties  of  a  people  who  extorted  Magna  Charta  from 
King  John;  who  are  the  authors  of  the  Petition  of  Rights 
and  the  Hebeas  Corpus  Act ;  whose  representatives  framed 
the  Bill  (rf  Rights ;  denied  the  divine  authority  of  kings  to 
rule,  and  made  William  and  Mary  and  all  of  their  successors 
the  creatures  of  an  act  of  parliament ;  who  have  always  de- 
manded free  tpeech  and  a  free  press ;  who  applauded  Mansfield 
when  he  declared  that  a  slave  could  not  breathe  the  air  of 
England ;  and  who  in  the  New  World,  founded  a  government 
of  the  people,  whose  comer  stone  is  freedom  and  equality ; 
no,  no,  the  Uberties  of  sach  a  race,  whose  history  is  marked 
by  these  splendid  monuments  to  human  freedom,  do  not  de- 
pend upon  the  continuation  of  the  trial  by  jury  in  civil  cases. 

The  jury  is  defended  as  a  public  educator,  and  as  such  we 
must  admit  it  has  merits,  for  by  practicing  upon  unfortunate 
litigants,  a  juror,  especially  if  he  be  a ''  professional  one,"  may 
in  time  pick  up  a  few  legal  principles ;  but  can  we  aflbrdjto 
educate  the  people  by  imposing  judicial  duties  upon  ignorant 
and  inexperienced  men?  The  pablie  school  are  open  and 
free.  There  is  no  need  to  turn  the  court  house  into  a  school- 
boose,  and  judges  into  schoolmasters. 

It  is  urged  that  the  right  to  trial  by  jury  shoold  not  be  re* 
stiicted,  but  that  it  should  remain  invicriate  in  civil  as  well 
as  criminal  cases.  Although  the  ju^  may  be  a  competent 
tribunal  to  sit  in  the  trial  of  criminal  causes,  it  by  no  means 
fiUows  that  it  is  equally  competent  to  decide  civil  cases.    Iir 
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the  former,  the  qaeslions  of  tact  are  usually  plain  and  simple ; 
the  instincts  of  humanity  will  lead  the  jury,  if  they  err  at  all, 
to  err  on  the  side  of  mercy.  Conflicting  testimony  need  not 
he  weighed  with  great  exactness,  for  to  warrant  a  verdict  of 
conviction,  the  prisoner  must  be  proven  guilty  of  the  crime 
charged,  beyond  every  reasonable  doubt. 

In  civil  cases,  on  the  other  hand,  the  facts  are  often  veiy 
complex  and  far  beyond  the  ability  of  inexperienced  and  un- 
trained minds ;  for  questions  of  fact  are  not  always  simple. 
The  great,  unsolved  problems  of  science  are  but  questions  of 
fiiCt.  Here  mercy  has  no  place,  but  we  must  have  exact  jus- 
tice according  to  the  rules  of  law,  or  judicial  trials  become  a 
farce.  No  rude  judgment  will  suffice,  truth  must  be  care- 
fully distinguished  from  falsehood,  contradictory  evidence  ex- 
omined ;  the  scale  of  justice  held  with  a  skilled  hand,  and 
for  him  in  whose  favor  the  beam  tips  but  a  hair's  breadth,  the 
decision  must  be  rendered.  That  the  jury  is  unfit  for  such  a 
delicate  and  difficult  task  is  plain — is  self-evident.  Instead 
of  trial  by  jury  in  civil  cases,  we  propose  trial  by  the  court, 
with  the  right  of  appeal,  both  as  to  law  and  fact.  In  place  of 
a  transient  tribunal,  composed  of  uneducated,  inexperienced, 
and  irresponsible  men,  who  are  called  to  the  courts  from 
the  farm,  the  workshop  and  the  store,  whu  play  their  short 
part  and  sink  again  into  the  obscurity  whence  they  were 
taken,  we  propose  a  tribunal  of  judges,  learned  in  the  law 
and  experienced  in  all  of  the  afiBstirs  of  life,  who  are  responsible 
for  their  decisions  and  able  to  give  reasons  for  them;  who 
have  a  reputation  to  keep  untarnished  and  an  ambition  to 
win  a  name  that  will  liye  after  them.  This  mode  of  trial  is 
not  new.  It  can  be  trusted.  Experience  has  proven  on  both 
sides  of  the  Atlantic  that  an  independent  judiciary  and  not 
trial  by  jury  is  the  firmest  bulwark  of  civil  liberty.  Justice 
Stephen,  of  the  High  Court  of  England,  in  a  recent  work, 
says :  ''  I  never  heard  of  a  complaint  of  injustice  in  a  trial  by 
a  judge  of  the  High  Court,  without  a  jury." 

To  the  charges  which  have  been  made  against  judges  to- 
night, we  make  no  reply.  The  judges  of  the  United  States, 
who  have  done  more  than  ail  others  to  give  us  an  honored 
place  among  the  nations  of  the  world,  need  no  defense 
from  us. 
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The  jary  can  not  be  called  a  part  of  a  double  tribunal.  To 
be  sure  the  trial  takes  place  under  the  superintendence  of 
the  presiding  judge,  who  lays  down  the  law,  but  the  jury  are 
judges  of  the  credibility  of  the  witnesses  and  of  the  suflScieucy 
and  effect  of  the  evidence,  and,  to  the  facts  as  they  find  them, 
ttiey  apply  the  law,  and  alone,  in  secret,  find  a  verdict  for  the 
plaintiff  or  defendant.  The  mode  of  trial  under  discussion, 
i«  properly  called  **  trial  by  jury"  and  not  trial  by  jury  and 
judge. 

The  evils  of  the  trial  by  jury  have  recently  been  ably  dis- 
cussed by  well  known  writers,  and  I  shall  only  attempt  to 
show  how  its  abolition  in  civil  cases  would  affect  our  system 
of  justice  and  mode  of  procedure. 

The  jury,  as  a  distinct  tribunal  before  which  action  at  law 
must  or  may  be  tried,  prevents  the  complete  union  ot  equity 
and  the  common  law,  so  far  as  it  is  not  in  conflict  with  equita- 
ble principles,  into  one  harmonious  system.  As  Maine  has 
shown  in  his  work  on  Ancient  Law,  every  system  of  jurispru- 
dence in  its  progress  from  an  infancy  of  rude  forms,  to  a  matu-. 
rity  of  enlightened  justice,  is  developed  by  means  o^  these 
agencies — fiction,  equity,  and  legislation.  These  instru- 
mentalities gradually  shaped  the  Roman  system  into  that 
union  of  law  and  equity  which  is  known  as  the  civil  law,  and 
embodied  in  the  code  of  Justinian.  The  same  potent  forces 
have  molded  the  Bnglish  system,  and  kept  it  in  harmony 
with  society.  Fiction  has  done  its  work  in  the  destruction  of 
arbitrary  forms,  and  has  been  abolished.  Equity  has  rescued 
119  from  the  labyrinth  of  legal  technicalities,  and  since  the 
victory  of  Lord  EUesmere  over  Coke  ii^  the  Earl  of  Oxford's 
case,  the  history  of  the  court  of  chancery  is  but  a  record  of 
the  triumphs  of  equitable  methods  and  principles,  over  those 
of  the  common  law. 

We  are  in  the  midst  of  the  legislative  period.  The  distinc- 
tion between  law  and  equity  is  fast  disappearing.  By  an  act 
of  parliament  the  higher  courts  of  law  and  the  court  of  chan^- 
eery  in  England  haye  been  united  into  one  supreme  court, 
and  by  the  same  statute  it  was  enacted  that  whenever  *'  there 
is  any  conflict  between  the  rules  of  equity  and  the  rules  of 
law  as  to  the  same  matter,  the  rules  of  equity  shall  prevail." 

Within  the  last  twenty-five  years,  twenty-five  states  and 
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territorieB  of  the  Union  have  adopted  a  code,  which,  doubt- 
lees  without  material  alteration,  will  in  time  become  the  law 
of  the  states,  and,  as  has  been  said,  may  already  be  called  the 
American  system.  This  code  declares  that  *^  the  distinctions  be- 
tween actions  at  law  and  snits  in  equity  are  abolished,"  and 
that  there  shall  be  '^  but  one  form  of  action."  But  despite  the 
language  of  the  statute,  as  long  as  certain  civil  cases  are  tried 
by  the  court  and  others  before  a  jury,  the  chief  distinction 
between  legal  and  Suitable  procedure  will  remain,  and  the 
union  of  law  and  equity  into  one  system  will  be  impossible. 
As  Judge  Selden,  of  the  New  York  Court  of  Appeals,  said  in 
an  early  case :  '*  The  code  expressly  retains  the  principal  dif- 
ference which  distinguishes  the  two  classes  of  actions.  Ac- 
tions at  law  were  to  be  tried  by  a  jury,  suits  in  equity  by  the 
court.  ''  This  distinction,"  says  the  learned  judge,  '^  remains 
undisturbed." 

Abolish  the  trial  by  jury  in  civil  cases,  and  the  last  barrier 
will  be  broken  down.  Equity  and  that  part  of  the  common 
law  in  harmony  with  it,  will  be  amalgamated,  perhaps  by 
codification,  into  one  system. 

The  long  conflict  between  equity  and  law  will  be  over,  and 
contradiction  and  confusion  will  give  place  to  consistency  and 
certainty.  This  is  not  a  mere  theory.  It  is  possible,  it  is 
practicable,  it  is  natural  that  there  should  be  one  homeoge- 
neons  system  of  law,  and  that  all  judicial  controversies  should 
be  decided  by  the  same  tribunal.  This  tribunal  can  not  be 
the  jury,  for  it  is  incompetent.  Abolish  it,  and  the  grand 
consummation  is  achieved,  and  we  shall  have  one  form  of  ac- 
tion, one  mode  of  procedure,  one  tribunal  for  the  trial  of  all 
civil  cases,  and  one  harmonious  system  of  jurisprudence, 
which,  rising  above  the  mists  and  prejudices  of  former  times, 
will  stand  alone  in  its  simple  grandeur,  the  growth  of  the  cen- 
turies, the  sublime  result  of  legal  evolution,  a  system  of  law 
more  nearly  perfect  than  any  human  system  that  has  ever 
blessed  mankind. 

To  conclude — we  arraign  the  jury  system  on  these  charges : 
that  it  puts  inexperienced  and  inoompetent  men  into  the  high- 
est place  of  the  state ;  that  it  is  product!  ve  of  delay,  uncertainty 
and  enormous  expense;  that  it  encourages  litigation ;  that  it 
proetitotes  justice  and  obetmcts  the  enforcement  of  the  law ; 
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that  it  is  destroying  oonfidenoe  in  the  oourts,  and  has  bronght 
the  whole  judiciary  into  disrepute;  that  it  prevents  the 
union  of  law  and  equity  into  one  system ;  that  it  is  not  in 
hsnnony  with  the  ciyilisation  of  the  age,  or  the  goverhment 
under  which  we  live. 

Trial  by  jury  is  itself  on  triaL  Neither  its  antiquity  nor 
its  great  service  in  remote  and  barbarous  times,  can  shield  it 
from  criticism.  Viewed  in  the  light  of  civilization  and 
progress,  judged  by  the  criterionsof  the  present,  it  must  stand 
orfalL 

Justice  is  too  sacred,  and  law  too  noble  to  be  sacrificed  to  a 
superstitious  reverence  for  the  past.  Linn.  W.  Hull. 


BEPOBTED    CASES. 
sawiTT-sFiaino  naioxHAMos-innLATiEAL  ocnnmaoT. 

(Cbiorodb  St^jtreme  Omrt.    December  T^nn,  1882.) 
Fbub  v.  Houghton. 

1.  fipeollle  perf  omumoe  of  a  oontnot  tc>  deliver  mining  etooks  of  an  nn- 

oertain  Teliie,  wiU  be  enforced  in  eqoity— there  not  being  an  adeqoate 
And  dear  remedy  at  law. 

2.  A   contract  which  is  only  binding  upon  one  party  thereto  until  the 

performance  of  some  act  by  the  other  party,  may  be  revoked  at  any 
time  prior  to  the  performance  of  the  condition ;  but  after  condition 
performed  It  becomes  binding  and  enforceable.  Ol^ection  to  Juris- 
diction on  the  groand  of  want  ofmatuaUty  of  remedy  must  be  made 
in  thecoart  below.  It  comes  too  late  when  first  made  in  conrtof  review. 

Bbck,  C.  J.  This  was  a  proceeding  to  enforce  an  agree- 
ment to  transfer  and  deliver  a  number  of  shares  of  stock  in 
the  Sacramento  Mining  Company.  The  plaintiflb  below, 
Houghton  and  Curley,  obtained  a  decree  for  the  delivery  of 
the  shares  of  stock  sued  for,  and  to  reverse  this  decree  the  de- 
fendants have  sued  out  this  writ  of  error. 

The  first  proposition  laid  down  by  counsel  for  plaintiffi  in 
error  is,  that  a  court  of  equity  will  not  specifically  enforce  a 
contract  relating  to  personal  property. 

That  courts  of  equity  have  jurisdiction  to  decree  the  specifijO 
performance  of  agreements,  whether  relating  to  real  or  per^.^ 
sonal  property,  is  well  settled.    It  is  true  that  special  circum* 
stances  must  exist,  entitling  a  party  to  an  equitable  remedy, 
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in  order  to  authorise  the  exeirciee  of  the  jariediction ;  bat  the 
authorities  agree  that  its  exercise  does  not  depend'  upon  any 
distinction  between  real  and  personal  estate.  The  ground  of 
the  jurisdictiony  when  assumed,  is,  that  the  party  seeking 
equitable  relief  can  not  be  fully  compensated  by  an  award  of 
damafi:e8  at  law.  When,  therefore,  an  award  of  damages  would 
not  put  the  plaintiff  in  a  situation  as  beneficial  as  if  the  agree- 
ment were  specifically  performed,  or  where  compensation  in 
damages  would  fall,  short  of  the  redress  to  which  he  is  entitled, 
a  specific  performance  may  be  decreed.  The  exercise  of  the 
jurisdiction  depends  upon  the  fundamental  rule  of*  equity 
jurisprudence,  that  there  is  not  a  plain,  adequate  and  com- 
plete remedy  at  law ;  1  Story's  Eq.  Jur.,  §  §  716,  717,  724, 
note  2;  Pry  on  Spec.  Per.,  p.  47,  §  10,  note  7;  Pomeroy 
Spec.  Per.,  §  §  7  and«,  Chap.  i 

One  of  the  principal  objections  urged  against  the  decree  is, 
that  the  subject  matter  of  the  action  being  stock  in  a  corpora- 
tion, there  was  an  adequate  remedy  at  law. 

In  the  discussion  of  this' objection,  counsel  for  plaintifb  in 
error  insist  that  equity  will  not  entorce  a  contract  tor  the 
transfer  of  ordinary  mining  stocks. 

We  find  the  authorities  somewhat  conflicting  upon  ques- 
tions of  this  character.*  They  are  uniform  on  the  proposition 
that  a  covenant  for  the  delivery  ot  government  stocks,  and 
other  public  securities,  will  not  be  enforced  in  equity;  Ron 
v.  The  Union  Pacific  Railway  Co,.  1  Wool  worth  26;  Pomeroy 
Spec.  Per.,  §  17. 

The  reasons  assigned  for  the  rule  respecting  public  stocks 
are,  that  these  stocks  are  always  lor  sale,  their  prices  are 
known,  and  the  damages  awarded  at  law  will  enable  the  in- 
jured party  to  make  himself  whole  by  purchasing  in  the  market. 

The  English  authorities  decline  to  extend  the  rule  to  con- 
tracts for  the  delivery  of  the  stocks  of  railways  and  other  com- 
panies, and  the  English  courts  decree  specific  performace  of 
such  contracts,  upon  the  ground  that  such  shares  or  stocks  are 
of  uncertain  value,  and  not  always  readily  obtainable  in  the 
market;  1  Story's  Eq.  Jur.,  §  724a. 

The  rulings  of  the  court  of  this  country  have  not  been  uni- 
form upon  these  questions,  some  of  them  following  the  En- 
glish rule,  others  recognizing  the  fact  that  the  reasons  for  that 
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role  do  not  apply  with  eqoal  force  in  this  country,  have  ad- 
hered to  the  roles  applicable  to  equi  table  remedies  in  oth er  cases'. 

In  Ron  ▼.  The  Union  Faeifie  BaUway  Company,  aupra,  Mr. 
Justice  Miller  assigns  strong  reasons  why  a  contract  to  trans- 
fer certain  shares  of  that  railway  company  should  not  be  spe- 
cifically enforced.    He  says : 

**Isee  no  sound  reason  for  any  distinction  between  them 
and  government  stocks.  They  belong  to  a  class  of  securities 
which  are  generally  called  stocks ;  they  are  the  subject  of 
every  day  sale  in  the  market,  and  the  rates  at  which  they  are 
selling  are  quoted  in  the  public  commercial  reports,  so  that 
their  value  is  as  readily  and  certainly  ascertained  as  that  of 
government  stocks.  No  especial  value  attaches  to  one  share 
over  another,  and  the  money  which  will  pay  for  one  will  as 
readily  purchase  another.  The  damages,  then,  for  failure  to 
deliver  such  shares,  may  be  awarded  at  law,  and  be  an  ade- 
quate compensation  for  the  injury  sustained." 

These  views  appear  to  be  sustained  by  the  weight  of  author- 
ity, and  upon  principle  seem  equally  applicable  to  the  shares 
or  stocks  of  all  corporations  concerning  which  the  same  facts 
therein  cited  exist.  See  Pomeroy  Spec.  Per.,  §  19,and  cases  cited. 

Does  the  case  at  bar  come  within  this  rule?  Do  these  same 
facts  exist  in  respect  to  the  shares  of  stock  of  this  mining 
company  ? 

We  learn  from  the  record  that  the  entire  stt)ck  consists  of 
ten  thousand  shares  at  ten  dollars  per  share,  and  that  up  to 
the  time  of  the  purchase,  by  plaintiffs  in  error,  of  the  seven 
thousand  three  hundred  and  thirty-three  shares,  no  sales  had 
been  made.  The  five  original  trustees  held  and  owned,  up  to 
that  date,  two  thousand  shares  each,  which  comprised  the  en- 
tire stock. 

What  were  the  values  of  these  shares  ?  Plaintiff  allege  in 
their  bill  that  the  shares  bought  were  reasonably  worth 
twenty  dollars  per  share.  The  price  paid  was  seven  dollars 
and  a  half  per  share,  and  a  portion  of  the  defendants  say  that 
was  an  adequate  and  fair  price,  while  the  defendant  who  ne- 
gotiated the  purchase  avers^-  in  his  separate  answer,  that 
whether  the  shares  are  worth  twenty,  dollars  per  share  is  un- 
known to  both  parties.  It  is  fair  to  assume,  then,  that,  up 
to  the  time  those  proceedings  were  instituted,*  the  number  of 
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shares  were  limited ;  that  these  shares  had  no  fixed  or  market- 
able valoe ;  that  they  were  not  selling  apon  the  stock  boards  ; 
and  they  were  not  quoted  in  the  commercial  reports.  Cer- 
tainly, then,  their  value  could  not  have  been  "  as  readily  and 
certainly  ascertained  as  that  of  government  stocks." 

It  is  very  apparent  that  there  is  a  wide  distinction  between 
the  shares  of  stock  of  such  a  mining  company,  and  public 
stocks,  government  securities,  or  the  stock  of  corporations 
which  have  been  placed  for  sale  upon  stock  boards,  and  are  the 
subject  of  every  day  sale  in  the  financial  markets  of  the  country. 

This  case  comes  within  the  principle  decided  in  TVeosurfr 
v.  OommercicU  Mining  0>.,  23  Cal.  891.  Here,  as  in  California, 
we  have  numerous  mining  corporations.  It  may  likewise  be 
said,  as  to  many  of  them,  that  their  business  and  mining  op- 
erations are  in  a  peculiar  condition ;  their  stock  is  of  uncer- 
tain value,  and  difficult  to  substantiate  by  competent  testi- 
mony;  yet  it  may  have  a  peculiar  value  to  those  acquainted 
with  their  affairs.  The  risk,  also,  of  the  personal  responsibil- 
ity of  individuals  and  corporations  is  equally  great. 

In  the  present  instance,  most  of  the  defendants  below  are 
non-residents  of  the  state,  and  their  answers  to  the  charge  in 
the  bill  that  they  have  no  property  or  effects  within  the  juris- 
diction of  the  court,  or  in  the  state,  out  of  which  a  money 
judgment  could  be  made,  are  neither  clear  nor  satisfactory. 

This  charge  js  only  denied  in  the  answers  as  to  the  defend- 
ants Hubbell  and  Vestal.  Hubbell  says  that  he  and  Vestal 
'^  are  possessed  of  and  entitled  to  real  property  within  the 
state  of  the  value  of  ten  thousand  dollars,  or  thereabouts." 
Vestal  does  not  answer  at  all,  while  Brown,  assuming  to  know 
more  about  the  financial  affairs  of  these  two  men  than  they 
do  themselves,  answers  that  they  are  each  possessed  of  prop- 
erty within  the  state  of  the  value  of  ten  thousand  dollars. 

According  to  Hubbell's  estimate  (aside  from  the  ambiguity 
of  the  language  employed  descriptive  of  their  title),  the  value 
of  the  real  property  referred  to  as  owned  by  himself  and  Ves- 
tal, would  fall  far  short  of  satisfying  the  plaintifib'  claim, 
placing  the  shares  of  stock  at  the  lowest  estimate. 

We  do  not  think  that  the  remedy  at  law  under  such  circum- 
stances would  be  either  certain,  adequate  or  complete. 

Another  answer  to  the  objection  to  the  jurisdiction  is,  that 
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the  record  does  not  show  that  the  objection  was  made  in  the 
district  court. 

It  can  not  be  said  that  the  sabject  matter  of  the  action  is 
oatside  the  pale  of  equity  jurisdiction.  By  answering,  there- 
fore, to  the  complaint,  instead  of  demurring  thereto,  and  by 
▼oluntarily  going  into  a  hearing  upon  the  merits,  and  failing 
to  raise  the  question  of  jurisdiction  at  any  stage  of  the  trial, 
the  defendants  have  waived  all  objections  to  the  nature  of  the 
relief  sought  and  decreed.  The  court  being  competent  to 
grant  relief,  and  having  jurisdiction  of  the  subject  matter,  it 
was  its  duty  to  entertavi  the  cause,  and  to  render  a  decree  in 
accordance  with  its  findings.  Dory  v.  Ro»^  5  Col.  295 ;  Cutting 
V.  Dana,  10  C.  E.  Green  272,  273;  Clark  v.  Flint,  22  Pick.  231. 

The  point  made  by  counsel,  that,  under  §  56  of  our  code  of 
civil  procedure,  which  provides  that  the  question  of  jurisdic- 
tion may  be  raised  at  any  time,  such  objection  in  the  present 
case  may  be  raised  for  the  first  time  upon  appeal  or  writ  of 
error,  is  not  only  unreasonable,  but  is  defeated  by  the  authority 
cited  in  its  support  (note  to  §  434,  Harston's  Pr.)  The  con- 
clusion then  arrived  at  is,  that  where  the  objection,  if  true, 
would  only  defeat  the  present  right  to  recover,  it  must  be 
made  in  the  court  of  original  jurisdiction. 

It  could  not  have  been  the  intention  of  the  framers  of  the 
code,  that  where  a  cause  is  being  tried  in  a  court  having  jur- 
isdiction of  the  subject  matter  of  the  action,  and  competent  to 
administer  either  equitable  or  legal  relief,  as  the  case  may 
warrant,  an  objection  of  this  nature  may  be  silently  reserved, 
and  afterwards  raised  for  the  first  time  in  the  appellate  court, 
whereas,  if  seasonably  made  at  the  hearing,  might  have  saved 
the  labor  and  expense  incident  to  a  new  trial. 

Another  reason  assigned  why  this  contract  should  not  be 
specificially  enforced,  is  want  of  mutuality. 

Counsel  lay  down  and  insist  upon  the  broad  proposition, 
that  *' courts  of  equity  will  never  interfere  to  enforce  a  con- 
tract at  the  instance  ot  one  of  the  parties,  which  could  not  be 
enforced  in  equity  at  the  instance  of  the  other." 

While  the  general  rule  requires  mutuality  of  obligation,  as 
well  as  mutuality  of  remedy  to  authorize  &  specific  perform- 
ance, yet  the  doctrine  is  greatly  narrowed  by  numerous  excep- 
tions and  limitations  found  in  the  decided  cases. 
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tfr.  Pomeroy,  whose  work  upon  this  eubject  is  cited  most' 
frequently  by  counsel  for  plaintiffi  in  error,  speaking  of  this 
rule,  says :  '^  I  think  it  very  dear  that  the  rule  was  applied 
with  much  more  strictness  and  severity  in  the  older  than  in 
the  later  decisions ;  indeed,  the  rule,  so. far  as  it  relates  to  the 
mutuality  of  the  remedy  alone,  is  evidently  based  upon  no 
principles  of  abstract  right  and  justice,  but,  at  mo^t,  upon 
notions  of  expediency  ;  and  the  arguments  in  its  support  are 
often  mere  repetitionsof  time-honored  verbal  formulas,  which, 
when  closely  analyzed,  are  found  to  have  little  or  no  real  force 
and  meaning."    Pomeroy  Spec.  Per.,  §  169,  n.  1. 

The  class  of  contracts  to  which  the  contract  in  this  case  be- 
longs is  cited  in  the  authorities  as  an  exception  to  the  general 
rule.  It  is  styled  a  conditional  or  unilateral  contract.  The 
promisor  binds  himself  to  execute  the  agreement  on  his  part, 
upon  happening  of  the  condition,  or  upon  performance,  within 
a  stated  period  of  time,  by  the  other  party,  of  certain  acts  or 
considerations.  Up  to  the  time  of  such  performance,  these 
undertakings  usually  lack  the  elements  of  binding  contracts. 
The  promisee,  in  many  instance?,  not  being  bound  at  all,  the 
promisor  is  at  liberty  to  revoke  the  promise  on  his  part  at  any 
time  before  acceptance  or  performance.  Upon  performance  of 
the  condition,  however,  the  contract  is  said  to  become  absolute 
and  mutual  in  its  obligations.  A  decree  can  not  then  be  pre- 
vented by  setting  up  the  original  lack  of  mutuality.  Fry  on 
Spec,  Per.,  §  699,  note  6;  Pomeroy  Spec.  Per.,  §§168,169, 
and  notes;  Oordon  et  al.  v.  Damdl,  5  Col.  302;  Laning  v.  Cbfe, 
3  Green's  Ch.  229;  CtUting  v.  Dana,  10  J.  E.  Green  265. 

In  the  comprehensive  language  of  Ki!r.  Justice  Lawrence,  in 
Perkins  v.  HadsM,  50  111.  216,  ''  the  mutuality  and  the  consid- 
eration consists  in  having  actually  done,  upon  the  promise  of 
the  other  party,  what  he  required  to  have  done,  and  it  is  im- 
material that  it  was  done  without  having  entered  into  a  previ- 
ous undertaking  to  do  it." 

It  is  unnecessary  for  us  to  review  thecase  upon  the  evidence. 
In  our  judgment,  upon  examination  of  the  evidence,  it  sup- 
ports the  decree. 

The  charges  that  false  and  fraudulent  representations  were 
made  by  Houghton  to  the  defendants  concerning  his  option 
upon  the  stock,  are  not  supported.  In  fact,  they  are  disproved 
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alike  by  the  testimony  of  both  parties.  Brown,  who  repre- 
sented the  defendants  ki  the  negotiations,  was  taken  by 
Hoaghton  to  the  owners  of  the  shares  and  introduced  to  them, 
pending  the  negotiations.  He  testifies  himself  that  he  wan, 
for  several  days,  in  their  immediate  vacinity,  where  he  had 
opportunity,  during  the  whole  time  of  the  negotiations,  to  in- 
quire of  them  concerning  this  option.  He  failed  to  do  (fo,  but 
availed  himself  and  his  co-defendants  of  the  services  of  the 
plaiutifib  until  after  the  completion  of  the  purchase. 

Now  they  seek,  by  this  puerile  charge,  to  avoid  payment  of 
the  stipulated  consideration. 

The- fact  that  the  amount  of  the  compensation  agreed  upon 
seems  to  be  disproportioned  to  the  services  rendered,  can  not 
now  avail.  The  contract  was  deliberately  and  voluntarily 
made  by  parties  competent  to  contract,  and  its  terms  and  con- 
ditions were  fully  understood  by  the  defendants,  as  is  shown 
by  the  testimony  and  exhibits.  Decree  cffirmed. 
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{Pmgjflvama  Supreme  Oourt,    December  80,1SS2.) 

Prick's  Appeal. 

After  a  contract  for  the  sale  of  land  had  been  exeoated,  and  before  any 
money  had  become  dae  thereander,  the  land  in  question  was  seised 
and  nold  by  the  sheriff,  upon  a  Judgment  obtained  aga^pst  the  vendor 
prior  to  the  contract  of  sale.  Hie  amount  realised  at  thesberiif's 
sale  was  more  than  suffleient  to  pay  aU.  judgments  against  the  yen- 
dor,  and  more  than  the  whole  sum  the  Tendee  had  agreed  to  pay  for 
the  land.  Both  the  vendor  and  vendee  claim  tbA  excess.  HMdy  that 
the  excess  was  rightly  awarded  to  the  vendee  by  the  court  below. 


Appeal  from  the  Court  of  Common  Pleas  of  Fayette  County. 

llBBCtJRf  J.  This  contention  arises  in  the  distribution  of  a 
fnnd  produced  by  a  sheriff's  sale  of  real  estate.  The  correct- 
ness of  the  decree  is  determined  by  the  extent  of  the  appellee's 
interest  in  the  prqperty  sold.  The  facts  necessary  to  under- 
stand the  case  are  these :  The  appellant  owned  the  land  bound 
by  the  lien  of  judgments.  On  the  sixteenth  day  of  December, 
1880,  a  written  agreement,  under  seal,  was  entered  into  be- 
tween him  and  the  appellee.  The  appellant,  inter  vUia^  thereby 
proposed  to  sell  to  the  appellee,  the  offer  to  remain' open  for 
forty  days  thereafter,  all  the  coal  underlying  certain  lands 
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therein  described,  at  the  rate  of  $28.75  an  acre,  if  the  pmehase 
money  should  all  be  paid  down  in  one  payment ;  bat  if  in  two 
different  annual  payments,  then  to  be  125  per  acre ;  thj»  first 
payment  to  be  made  within  three  months  from  the  date  of  ac- 
ceptance of  the  proposal ;  a  deed  with  general  warranty  to  be 
made  when  the  last  payment  should  be  secured  by  judgment 
note  or  mortgage  on  the  property.  On  the  twenty-second  of 
January,  1881,  and  again  on  the  twenty-fourth,  the  appellee 
gaye  to  the  appellant  written  notice  that  he  accepted  the 
propositon  contained  in  the  optional  agreement,  and  would 
comply  with  all  its  requirements. 

On  the  ninth  of  April,  1881,  and  before  any  payment  be- 
came due  from  the  appellant,  according  to  the  agreement,  the 
property  was  sold  on  a  judgment  recoyered  against  the  appel- 
lant prior  to  the  sixteenth  of  December,  1880.  The  sale  pro- 
duced a  sum  more  than  sufficient  to  pay  all  judgments  against 
the  appellant  which  were  liens  on  the  property,  and  more 
than  the  whole  sum  which  the  appellee  had  agpreed  to  pay 
therefor.  That  excess  was  claimed  by  each  party  to  his  appeal^ 
but  was  ordered  to  be  paid  to  the  appellee.  This  appeal  is 
from  that  decree. 

The  auditor  found  as  a  fact,  and  on  sufficient  eyidence,  that 
the  appellee  was  not  guilty  of  any  fraud  in  procuring  the 
agreement.  The  court  confirmed  the  finding.  The  appellant 
entered  into  the  agreement  with  sufficient  opportunity  to 
fairly  understand  all  its  terms  and  conditions.  No  undue 
means  were  practiced.  The  agreement  contains  nothing  un- 
lawful or  inequitable.  It  gaye  the  appellee  forty  days  within 
which  to  accept  the  proposition.  He  accepted  it,  and  gave  to 
the  appellant  notice  thereof  within  the  time  specified.  By 
this  acceptance  and  notice  the  contract  became  binding  on 
both  parties  thereta  Thenceforth  there  was  no  want  of 
mutuality.  It  became  a  binding  agreement  for  the  sale  and 
the  purchase  of  the  real  estate^  In  equity  the  yendee  became 
the  owner  thereof,  subject  to  the  payment  of  the  price  stipu- 
lateA.  His  right  of  property  therein  flows  from  the  contract, 
and  exists  before  any  purchase  money  may  haye  been  made: 
flilir  «e  aL*t  Afpmd,  2  Casey  178.  Hence  a  sherifT's  sale  on  a 
judgment  entered  against  the  vendor  before  his  agreement  to 
sell  and  eonyey ,  cannot  giye  him  the  proceeds  of  the  equitib* 
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ble  estate  of  his  vendee.  As  against  his  vendoi'  the  vendee  is 
entitled  to  the  sum  produced  by  the  sale  in  excess  of  the 
amoont  which  he  agreed  to  pay.  The  vendor's  interest  is 
limited  by  the  amonnt  of  his  unpaid  purQhase  money.  When 
that  is  folly  paid  his  claim  on  the  property,  and  in  the  pro- 
ceeds thereof,  is  discharged.  He  is  no  more  entitled  to  the 
excess  than  if  the  equitable  owner  had  sold  his  interest  at 
private  sale,  for  a  sum  equal  to  that  excess,  to  one  who  took  it 
charged  with  the  payment  of  the  amount  due  for  the  legal 
title.  In  either  case  such  excess  is  the  measure  of  the  value 
of  the  vendee's  interest  in  the  land ;  Kerr  ti  al.  v.  Day^  2  Har- 
ris ljL2;  SUer€taL*$  Appeal^  9upra;  Ooirmm  v.  Mulvany^  18  Wright 
88;  amiih  A  FIMb  Appeal,  19  P.  F.  Smith  474. 

It  is  true,  specific  performance  would  not  be  enforced  if 
there  were  such  superior  equities  in  the  appellant  as  to  make 
it  unjust  to  him  to  enforce  the  contract ;  but  we  discover  no 
such  equities  in  this  case.  The  fact  that,  after  acceptance 
of  the  offer,  and  before  the  vendee  was  in  any  default,  the 
coal  advanced  in  value,  does  not  enlarge  the  equities  of  the 
vendor,  nor  deprive  the  vendee  of  the  benefit  of  his  bargain. 
If  it  had  depreciated  in  value  he  must  have  borne  the  loss. 
As  it  was  enhanced  he  is  entitled  to  the  gain.  The  contract 
was  certain,  fair  and  just  between  the  parties.  The  learned 
judge  committed  no  error  in  decreeing  the  fund  to  be  paid  to 
the  appellee.  Decree  affirmed. 


niAL-RATXMXR    OY  OOmrSXL-ATTAOX    OW   OKABACTIE-MXW 

TRIAL. 
{MIekigan  Siq^reme  Oomrt.    Jaly  2,  IS88.) 
RlCKABUS  V.  GrOTT. 
The  introduction  of  matters  foreign  to  the  iseae  before  the  Jury,  in  the 
opening  atatement  of  ooonael,  is  improper,  and  shoold  not  be  al- 
lowed l^  the  court. 
The  attaek  on  the  character  of  the  plaiotiif  in  tliia  case  waa  irralevant, 
tended  to  prejadioe  the  Jury,  and  saffloient  ground  for  reversing  the 
Judgment  and  granting  a  new  tnaL 

Bbbor  to  Circuit  Court  of  Wayne  County. 
Gravis,  C.  J.   This  proceeding  was  brought  by  Mrs.  Ricka- 
bus,  in  the  court  of  probate,  to  prove  and  establish  a  missing 
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will  which  she  alleges  was  made  and  left  by  William  Back, 
who  died  at  Grosse  Point,  Novembor  SO,  1874.  Her  demand 
for  probate  was  contested  by  John  F.  Gott,  who  is  described  as 
being  Buck's  nephew  and  heir-at-law,  and  the  court  decided 
adversely  to  her.  She  then  appealed  to  the  circuit  court, 
where  a  trial  was  had  before  a  jury  with  a  like  result,  and 
she  now  complains  of  rulings  there  made.  At  the.time  of  his 
death  the  decedent,  Buck,  was  sizty-foar  or  sixty-fiye  years  of 
age.  He  owned  a  large  farm  at  Grosse  Point,  and  some  other 
property.  For  many  years  this  farm  had  constituted  the 
place  of  residence  of  himself  and  his  wife,  Elizabeth,  and  it 
remained  their  home  to  the  time  of  his  decease.  If  any  child- 
ren were  born  to  them  they  must  have  died  a  long  time  since. 
When  about  eight  years  of  age  the  proponent  was  taken  into 
the  family  as  a  member,  and  she  continued  in  that  situation 
until  her  marriage  with  one  Cordy,  in  February,  1858,  and 
possibly  until  a  later  period.  She  claims  that  she  was  re- 
ceived, treated,  and  considered  by  decedent  as  his  adopted 
child,  and  that  he  left  a  will  by  which  he  gave  her  forty  acres 
of  the  farm  referred  to.  Several  years  since  her  husband, 
Cordy,  died,  and  she  afterwards  intermarried  with  one  Rickar 
bus,  whose  name  she  now  bdars.  During  her  marriage  with 
Cordy  a  son  was  born  to  her.  On  the  death  of  Buck  no  will 
was  produced,  and  his  widow,  Elizabeth,  was  appointed  ad- 
ministratrix. She  subsequently  intermarried  with  Charles 
Turner,  and  died  without  being  discharged  as  administratrix. 
She  left  all  her  property  by  will  to  Turner,  and  no  one  has 
been  appointed  in  her  place  to  represent  the  estate  of 
Buck. 

This  sketch  is,  perhaps,  redundant,  but  the  fiskult  is  not 
very  material. 

1.  When  contestant's  counsel  proceeded  to  make  his  state- 
ment preparatory  to  the  introduction  of  testimony,  he  was 
allowed,  against  proponent's  objections,  to  relate  transactions 
between  Turner  iEMid  Charles  Cordy,  proponent's  son,  on  the  one 
band,  and  the  contestant  on  the  other,  in  regard  to  the  pos- 
session of  the  Buck  farm,  and  to  relate  legal  proceedings  for 
such  possession  had  between  the  contestant  and  proponent 
and  Turner.  These  matters  were  foreign  to  the  issue  before 
the  jury,  and  their  introduction,  under  coTer  of  an  opening 
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statement,  was  a  plain  impropriety,  which  the  court  should 
have  corrected. 

2.  On  cross-examining  one  of  proponent's  witnesses,  con- 
testant's counsel  was  suffered  to  suggest  that  proponent's  son 
Charles  was  born  very  soon  after  her  marriage,  and  was  al- 
lowed to  follow  the  suggestion  up  by  requiring  the  witness  to 
state  what  he  had  heard  Mrs.  Buck  say  on  the  subject.  Thpre 
was  no  color  of  excuse  for  this  practice.  It  was  equally  a  vio- 
lation of  propriety  and  the  rules  of  evidence.  It  was 
not  only  her.rsay,  but  irrelevant,  and  could  have  had  no 
other  object  than  to  wound  and  disoarafice  the  proponent. 
Bat  this  line  of  proceeding  was  not  permitted  to  stop  here. 
Contestant's  counsel  subsequently  called  the  physician  who 
attended  on  proponent  at  her  son's  birth,  and  was  allowed  to 
have  him  testify  that  it  occurred  within  two  weeks  after  her 
marriage.  This  testimony  had  no  legal  connection  with  the 
question  that  was  being  trie<1,  and  the  end  to  which  it  was 
obviously  directed  is  utterly  indefensible.  The  duty  of  the 
trial  judge  to  repress  needless  scandal  and  gratuitous  attacks 
on  character  is  a  very  plain  one,  and  good  care  should  be 
taken  to  discharge  it  fully  and  faithfully. 

It  is  useless  to  pursue  this,  record  further.  Whatever  may 
be  the  abstract  justice  of  proponent's  case — ^a  point  we  are  not 
dealing  with — the  fact  is  patent  that  the  trial  was  unfair. 

The  order  of  the  court  must  be  set  aside,  with  costs  to 
proponent,  and  a.new  trial  granted. 

Reversed  and  remanded. 


CORRESPONDENCE. 


THOIB  TraVY  BABDES. 
EiUor  Ohio  Loud  Journal:  I  am  not  satisfied  with  the  solu- 
tions to  the  ''twin problem;"  I  believe  it  is  only  proper  to  set- 
tle the  difficulty  as  the  law  used  to  settle  twin  problems  in 
the  times  of  the  law  of  primogeinture.  Which  child  first  an- 
nounced its  mortal  presence  ?  The  testator  evidently  had  no 
viUenJtion  further  than  as  to  a  son  or  daughter,  not  both.  He 
did  not  presume,  nor  was  it  to  be  presumed  that  the  wife 
would    be    delivered  of   twins,  and  especially  a    son  and 
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daughter.  The  instant  a  child  is  born  the  will  takes  effect  as 
fully  as  though  the  second  should  never  be  born,  but  imme- 
diately another  steps  upon  life's  stage:  what  is  the  effect? 
Clearly  the  same  as  though  such  other  had  been  born  one  or 
five  years  afterward,  had  it  been  possible.  I  believe  it  is  well 
settled — and  in  Kentucky  too — that  where,  at  the  time  of  the 
execution  of  a  will,  there  is  living  a  child  or  children,  the 
subsequent  birth  of  a  child  revokes  the  will  only  pro4afUo^ 
and  such  subsequent  child  takes  as  though  there  had  been  no 
will,  all  others  contributing  proportionally  to  its  share. 
Hence,  if  the  daughter  is  the  "  first  born,"  she  is  immediately 
entitled  to  one-half,  and  the  mother  one-half.  But  immedi- 
ately her  little  brother  comes  forward,  the  law  says  for  him, 
'^he  is  entitled  to  judt  such  a  proportion  of  the  estate  as  he 
would  be  had  there  been  no  will,  and  mother  and  daughter 
must  contribute  proportionally." 

The  above  rule  as  to  subsequently  born  children  applies 
only  where  the  will  is  silent  as  to  such  children.  The  testa- 
tor may  provide  just  how  such  children  may  take,  or  that 
their  existence  shall  have  no  effect  whatever  upon  the  will. 

If  this  rule  does  not  apply,  there  is  no  will. 

B.  F.  Martz. 

I}rbanay  0.,  September  3,  1883. 


BOOK  NOTICES. 


Tht  Bevifled  Lawi  of  Ohio.    Vol.  3.    By  O.  W.  Aldrich.    J.  H.  Bowman. 
Columbus.    1888. 

The  following  is  an  abstract  from  a  letter  handed  us,  written 
by  a  lawyer  of  recognized  ability :  "  I  have  received  and  ex- 
amined the  third  volume  *  Revised  Laws  of  Ohio,'  edited  and 
annotated  by  Dr.  O.  W.  Aldrich,  of  the  Columbus  Bar.  In  de- 
termining any  change  made  in  the  statutes,  or  any  new  con- 
struction given  by  the  supreme  court  to  statutes  since  the 
publication  of  the  'Revised  Statutes'  in  1878,  this  revision 
is  certainly  of  ^reat  value  in  saving  labor  and  producing  ac- 
curate conclusions  on  the  part  of  attorneys  in  examination  of 
the  laws  passed  since  that  date.  Isaiah  Pillars." 
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DIGEST  OF  CASES. 


AliB«By,  Jnlerim—IVme.— Alimony  only  rnns  from  the  servioe  of 
the  writ  where  no  delay  has  taken  place.  This  does  not  mean  that  the 
idaintiif  ahonld  take  the  full  time  allowed  by  the  rules  of  the  oourt,  but 
should  be  diligent  in  the  conduct  of  the  suit  aud  expedite  it  as  much  as 
possible.  Thampmm  ▼.  Tkompaon.  Sup.  Ct.  Canada,  June  18.  19  Can. 
L.J.2S2. 

Appeal— .FVnai  ileeree.— Appeals  and  writs  of  error  are  allowed  only 
in  case  of  final  Judgment  or  decree.  Mere  interlocutory  orders  or  decrees 
entered  in  the  progress  of  a  case  are  not  subjects  of  review  in  this  court, 
until  the  case  is  terminated  by  final  judgment  or  decree.  No  appeal  or 
writ  of  error  lies  on  an  order  of  the  circuit  court  refusing  to  grant  a  tem- 
porary injunction,  or  on  an  order  striking  the  *'suit  *'  from  the  docket. 
The  striking  of  the  suit  fh>m  the  docket  concludes  no  one,  and  is  not 
equiTalent  to  a  dismissal  of  the  bill  for  want  of  equity.  Fh^ederiek  v. 
QnmeeHetU  Jmpravement  Ob*    111.    4  Legal  Adviser  270. 


Attorney  and  Olisat— (?ood  lYnih^Burden  of  iVoo/.— Where  the  rela- 
tion of  attorney  and  client  exists,  the  law  makes  a  presumption  sgainst 
the  attorney  and  in  favor  of  the  client.  In  such  cases,  the  onua  is  on  the 
attorney  to  prove  the  entire  6ona  /Idea  of  any  transaction  between  them. 
Menyman  ▼.  EuUr.    Md.  CU  App.    28  Alb.  L.  J.  51. 


Kvidenes  OambUng  Omtraet^Suit  an — KxamincUum  of  I^urty  to — 
Qaettfon  fo  Barty^  Whether  Improper.^On  the  trial  of  a  suit  upon  a 
promissory  note,  in  which  one  of  the  defences  was  that  the  note  was 
given  for  money  due  and  owing  upon  a  gambling  contract  for  the 
purchase  of  options  on  the  board  of  trade,  the  court  asked  one  of  the 
plaintillh,  who  was  a  witness  in  the  case,  if  there  was  no  understanding 
between  htm  and  the  defendant  that  he  was  to  farnisb  pork  or  grain, 
and  whether  the  whole  of  the  transaction,  from  beginning  to  end,  was 
not  merely  to  charge  the  defendant  with  the  differences  that  might  have 
grown  out  of  the  transactions.  IfeM,  that  there  was  no  special  objection 
to  the  questions.  Kreigh  v.  Sherman.  111.,  Nov.  20,  1888.  4  Legal  Ad- 
viser 101. 


Jurer— £to»— Ohmptftenee.— When  conscientious  scruples  will  prevent 
a  Juror  rendering  a  verdict  according  to  the  law  and  evidence,  he  is  in- 
eompetent;  but  when  he  has  simply  formed  an  opinion  and  by  resson 
thereof  has  some  bias,  but  knows  of  no  reason  why  he  should  not  be 
able  to  render  a  verdict  according  to  the  evidence,  he  is  competent. 
Whether  a  Juror  has  such  an  opinion  as  would  require  evidence  to  re- 
move it,  is  not  a  certain  or  a  proper  test  of  a  Juror's  qusliflcation. 
Jimm  ▼.  BaopU.    OoL,  Dec.  Term,  1888.   4  Col.  L.  R.  1,  Sept.  6. 
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OorpntLtion—Sloekholder—VoU  by  i¥oxy.— The  right  of  stockholdem 
to  vote  by  proxy  is  not  a  common  law  right,  nor  is  it  a  power  neceeaarily 
incident  to  the  corporate  rights  of  stockholders.  The  party  claiming 
the  right  to  vote  by  proxy  mnst  show  a  special  authority  for  th^t  pur- 
pose in  the  charter  or  by-laws  of  the  corporation.  ObmmonweaUA  v. 
Brtnghurat.    Pa.    40  Leg.  Int.  326. 

Firelntaraaoe— i\>/ie;y— .FVx/««  SUUemenU.'-An  application  for  a  policy 
of  insurance  contatned  this  provision :  '*  This  application  shall  form 
part  of  the  policy  of  insurance,  and  all  the  statements  therein  made  shall 
constitute  warranties  on  the  part  of  the  insured."  One  of  the  questions 
in  the  application  was,  "  What  incumbrance  on  the  property  T"  The  an- 
swer was,  **  None."  At  the  time  of  the  application  there  was  a  Judg- 
ment of  $1,000  entered  against  the  assured.  HeLd^  That,  although  the 
assured  told  the  company^s  agent  that  he  had  given  a  Judgment  note,  it 
was  his,  the  assured^s,  duty  to  know  and  state  whether  or  not  it  had 
been  entered  up,  and,  as  it  had  been  and  was  an  incumbrance,  the  false 
statement  in  the  application  avoided  the  policy.  Blooming  Orcve  JfuL 
F.  Ins,  Oo,  V.  McAnemy,    Pa.,  Mar.  26,  188S.    40  JjBg,  Int.  311. 


Huibaad  and  'HiU— Transfer  to  Wi/eSuit  to  Beeofier—JStibsequent 
Oreditors.^A  ti:ansfer  of  personal  property  by  gift  from  the  husband  to 
the  wife  creates  separate  property  in  the  wife,  and  is  valid  as  to  all,  ex- 
cept existing  creditors  and  bona  Jlde  subsequent  purchasers  without 
notice.  Such  a  transfer  cannot  be  attacked  as  fraildulent  and  void  as  to 
subsequent  creditors  in  an  action  for  the  recovery  of  the  property  by  the 
wife  against  an  of&cer  who  has  seised  it  under  an  execution,  unless  he 
proves  not  only  the  issuing  of  the  execution,  the  levy,  and  that  he  was  a 
creditor,  but  also  the  rendition  qt  a  Judgpnent  upon  his  debt,  and  that 
the  execution  was  issued  upon  the  Judgment.  Kane  v.  Desmond,  CSal., 
June  6, 1883.    4  Legal  Adviser  268. 


Lodging  House  Ksepsr^TTtot  not  an  Inn  Keeper.— A  person  who* 
keeps  a  lodging  house,  in  which  no  provision  is  made  by  him  for  sup- 
plying lodgers  with  meals,  is  not  an  innkeeper.  The  flRot  that  there  was  a 
restaurant  kept  by  another  person  in  the  basement  of  the  house,  be- 
tween which  and  the  upper  part  of  the  building  there  was  a  doorway  U> 
facilitate  access  from  the  lodging  rooms  to  the  restaurant^  did  not  make 
the  keeper  of  the  lodging  rooms  an  innkeeper,  and  he  had  therefore  no* 
lien  upon  the  baggage,  furniture  or  effects  of  the  persons  to  whom  he 
lent  the  rooms.  Obehrane  v.  Sehryber.  N.  Y.  City  Coipmon  Pleas,  Gen* 
Term.    Daily  Reg.,  July  20, 1888. 


Xastoraad  $^rw^XLt—Neffligenee-^Oreat  PerU^OmUributory  Negligence. 
—Where  through  the  negligence  of  the  master  a  servant  is  placed  in  a 
position  of  apparent  peril,  requiring  instant  action  to  escape,  and 
through  fright  and  bewilderment  he  becomes  incapable  of  deliberating 
and  choosing  the  safest  course  to  pursue,  and  in  attempting  to  escape  pnta 
himself  in  greater  peril,  he  is  not  guilty  of  contributory  negUgenoa. 
Mark  v.  SLP.M.dt  M.  I^.  Oo.    Minn.,  June,  1888.    16  Rep,  211. 
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u— In  a  salt  upon  the  ofAdal  bond  of  a 
giiaidlaii  the  name  of  one  of  the  anretles  was  in  both  places  erased. 
Hdd^  that  aa  the  bond  wsa  on  the  files  of  the  court,  the  presumption  is 
that  it  waa  the  bond  approved  by  the  court,  and  that  the  alterations  were 
made  by  the  obligon  before  dellTory  or  presentation  for  approval. 
Tamder  ▼.  OommowweaUK    Pa.    15  Lane  Bar  45. 


UaUll^  of  Msstsr  Ibr  Vegllgeaoe  of  Serraat— ^cetn^/or  Third  Pervm. 
-^A  master  is  liable  for  the  negligent  driving  of  a  servant,  even  while  the 
latter  ia  acting  temporarily  for  third  person  who  has  hired  a  team  and  its 
driver  from  the  msster ;  it  is  immaterial  that  the  person  hiring  expressly 
asked  for  the  services  of  this  particular  driver.  JoMin  v.  Qrani9>  Rapids, 
ict  Q».    Mich.    Wisconsin  L.  N.,  Sept.  d,  1883. 

Xertgags — Qrowing  Crops— Personal  Property, — Growing  crops,  the 
product  of  agriculture,  pass  to  the  administrator  or  assigoee  for  the  ben- 
efit of  creditors,  as  the  case  may  be,  and  are  liable  to  be  seized  and  sold 
on  execution  as  personal  property.    Jofiea*  App,    Pa.    40  Leg.  Int.  303. 


Xartgage — Mortgeigor  in  Possession —  Ungathered  Crops, — A  mortgsgor 
in  possession  is  entitled  to  the  crops  grown  on  mortgaged  lands,  and  has  a 
right  to  sever  them  at  any  time  prior  to  the  destruction  of  his  title  by 
sale  under  the  mortgage.  WiUis  v.  Moore,  Tex.,  Austin  Term,  1888. 
Denver  1^  J.,  Sept.  4, 1883. 

Xataal  Insoxaaee  Qo.—Assessment-- Non-Payment. —The  non-payment 
of  an  aasessment  l«tvied  against  a  member  of  a  mutual  insurance  com- 
pany for  his  proportion  of  losses  and  expenses  incurred  by  the  company, 
does  not  operate  to  forfeit  or  sospeod  his  policy  of  insurance  unless 
soch  forfeitnjre  is  provided  for  in  the  policy.  Sainford  v.  MuU  F.  Ins.  Oo. 
Gal.    11  Pac.  C.  L.  J.  525. 


Vegotialile  lastrvmsat— l\iyaN0  in  Bank— Deposit— JSUTeel  o/.>-Naming 
a  bank  as  the  place  of  payment  of  a  promissory  note,  bill  of  exchange  or 
other  obligation,  does  not  make  the  bank  an  agen^  for  the  collection  of 
the  paper  or  the  receipt  of  the  money  due  on  it;  and  the  debtor  can  uot 
make  the  bank  the  agent  of  the  holder  by  depositing  with  it  the  ftinds 
to  pay  the  paper.  Adams  v.  Haekensa^  Improvement  Ob.  N.  J.  Legal 
Adviser.    Sept.  4, 1883. 

Vsgotiablt  TuMtnaisvLt— Payable  m  Bank— Action  on—Pteadings— 
Tender. — ^In  an  action  on  an  obligation  for  the  payment  of  mon^  which 
is  made  payabfe  at  a  designated  place,  presentment  for  payment 
at  the  place  named  need  not  be  averred  in  pleiEuiing  nor  proved 
at  the  triaL  If  the  Bbligor  had  the  money  to  pay  the  obligation 
at  the  place  named  for  payment  at  the  time  it  became  due,  he  may  plead 
that  CMSt  as  a  tender  in  exoneration  of  interest  and  costs  of  suit,  pro- 
vided he  makes  his  tender  good  by  payment  of  the  principal  into  court, 
but  he  can  not  set  up  his  resdiness  to  pay  at  the  designated  place  as  a 
complete  defence  in  bar  of  the  suit.  Adams  y.  Haekensack  Improvement 
a.    N.J.    Legal  Adviser,  Sept.  4,  1883. 
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VtffOtUbU  iBitnimeat— OmiracCIo  PioifltUerMi  an  TmUreti-^EvUimtM 
—Bu/nUn  of  Proo/.—ln  a  suit  where  the  pUintiff  seeks  to  reoorer  Inftersst 
on  interest  after  due,  the  burden  of  proof  is  upon  him  to  prove  a  prom- 
ise to  pay  sneh  interest,  for  a  consideration  deemed  yaluahle  in  law*  and 
an  aooeptanoe  of  such  promise,  either  actual  or  oonstmotlTe.  BdfferUmT. 
Weaver.    lU.,  Nov.  ao,  1882.    4  Legal  Adviser  101. 


Vegetialile  lastrameat— Depofie  for  OoOMtUmr-Bank  Affent  of  Hotdtr 
Whm.—lt  maturing  paper  be  left  at  the  bank  for  collection,  the  bank 
becomes  the  agent  of  the  holder  to  receive  payment.  But  unless  the 
bank  basbeen  made  the  agent  of  the  holder  by  endorsement  of  the  paper 
or  the  deposit  of  it  for  collection,  any  money  which  the  bank  receives  to 
apply  in  payment  of  it,  will  be  deemed  to  be  money  taken  by  the  bank 
as  the  sgent  of  the  payer,  and  the  loss  sustained  by  the  Ikllnre  of  the 
bank  with  the  funds  so  deposited  in  hand  will  be  the  loss  of  the  payer. 
Adama  v.  ffaekenaaek  Improvetnent  0>.  N.  J.  Legal  Adviser. 
Sept.  4, 1888. 


Beal  letate— Deed— Obfutruofion.— A  deed  conveyed  property  "  unto 
the  said  Nathaniel  Allen  and  Hannah,  his  wife,  for  and  during  their 
lives  or  the  life  of  the  longest  liver  or  survivor  of  them,  in  trust  to  and 
fbr  their  children,  their  lawful  heirs,  namely,  William  Allen, 
now  begotten,  and  to  their  children  and  heirs  to  be  begotten, 
being  the  issue  of  her,  the  said  Hannah  Doctor,  by  her  said  hus- 
band, Nathaniel  Allen.'*  Hie  habendum  was  **  to  have  and  to  hold  the 
said  messuige  *  *  *  unto  the  said  Nathaniel  Allen  and  Hannah,  his 
wife,  in  trust  to  the  proper  use  and  behoof  of  the  said  Nathaniel  Allen 
and  Hannah,  his  wife,  in  trust  for  their  heirs  forever.*'  Heldt  that  the 
word  '*  heirs  "  in  the  Mabendum  was  limited  in  its  meaning  by  the  pre- 
vious provisions  in  the  deed,  and  should  be  construed  to  mean  "chil- 
dren."    Wam  V.  Brown.    Pa.,  BCar.  5, 1888.    40  Leg.  Int.  810. 

lallread— 2VoM— CXMUraef.— The  ticket  given  to  a  railroad  passenger, 
upon  payment  of  his  fkre,  is  a  receipt  merely,  and  not  a  contract.  A 
railroad  passenger,  having  a  ticket  to  a  certain  destination,  can  not  de- 
mand'to  be  taken  there  in  order  to  alight,  if  the  train,  by  the  rules  of 
the  company,  docs  not  go  to  or  stop  at  such  station.  It  is  the  duty  of  the 
passenger  to  ascertain  wliat  train  will  stop  at  his  destination.  Lofftm  v. 
Mamnibai  ^St.J  By.  Ob.    Mo.    16  Rep.  116. 


8tatate  of  Traade— IVomiee  to  Fay  Z)eM— 2%<rd  Pereon—Forbeairanee 
to  Sne^E»idenee.^A  promise  to  pay  the  debt  of  another,  4t  has  been  held, 
can  not  be  rendered  binding  by  proof  that  it  was  followed  by  forbear- 
ance, unless  there  be  something  to  show,  not  only  that  it  was  msde  for 
the  purpose  of  obtaining  time,  and  tliat  time  was  actually  given,  but  that 
the  indulgence  thus  accorded  was  in  pursuance  of  the  request  implied  by 
the  promise  ;  Snyder  v.  Leibenyood^  4  Barr  806 ;  Ob66  v.  Baye^  6  Harrla 
4m;afh^v.Oaibraith.SOtmeylO;  Youny  y.  HiUet  at.,  VT  V.Y.M.  Tike 
question  is  one  of  fact,  which  can  not  be  found  al&rmatively  In  the  absence 
of  proof.    MyertonY.  Weaeer.    HL,  Nov.  SO,  1888.    4  Legal  Adviser  101. 
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CURRENT  TOPICS. 


AV  BVeiUH  WOXAV'8  HOITSB  HSX  CA8TLS. 

The  case  of  Synumdi  v.  HalleU^  recently  decided  by  the  Eng- 
lish Court  of  Appeals,  has  somewhat  unsettled  the  usual  tran- 
quility of  the  English  judicial  mind.  Lord  Justice  Cotton  is 
reported  as  saying  that  *'  if  Mr.  Justice  Chitty's  decision  was 
sound,  it  would  enable  every  married  woman  who  had  a  house 
of  her  own  under  the  Married  Women's  Property  Act,  to  turn 
her  husband  out  of  it,  and  apply  to  the  courts  to  restrain  him 
from  entering  it." 

It  is  reported  that  the  Master  of  the  Rolls,  with  a  singular 
forgetfulness  of  the  manner  in  which  nearly  ail  the  most  im- 
portant questions  which  come  before  the  Chancery  Division 
are  decided,  asked  '*  whether  the  court  could  be  expected, 
upon  an  interlocutory  application  of  this  sort,  to  decide  a 
question  which  might  have  the  effect  of  altering  the  whole 
social  life  of  England." 

The  London  Law  TimeSy  in  discussing  the  matter,  says :  "  In 
the  result,  however,  they  did  what  they  could  hardly  help  do- 
ing, as  the  law  on  the  subject  was  settled  more  than  forty 
years  ago,  and  had  been  acted  on  ever  since,  and  confirmed 
the  decision  of  Mr.  Justice  Chitty.  But  they  carefully  guarded 
themselves  from  laying  down  any  general  principle  that  a 
married  woman  could  turn  her  husband  out  of  her  house  and 
keep  him  out.  Surely  all  this  scrupulosity  is  ill-founded.  A 
man  can  turn  his  wife  out  x>f  his  house,  and  her  only  remedy 
is  that  pecarious  and  scandalous  one  of  a  suit  for  a  restitution 
of  conjugal  rights.  Why  should  not  a  woman  have  an  equal 
riijht?    The  Vioe-Chancellor  of  England,  in  1840,  declared, 
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in  a  precisely  similar  case  (Ch^  y.  OreeOy  5  Hard  400),  that 
the  ''  court  had  only  to  consider  whether  a  trust  for  the  sepa- 
rate use  of  the  wife  was  created.  There  was  nothing  unlaw- 
ful in  the  settlement,  and  he  saw  nothing  to  prevent  the 
court  from  prot^ting  ihe  interests  of  the  parties  under  it. 
If  the  injunction  had  the  effect  attributed  to  it,  viz.,  of  oper- 
ating as  a  divorce  a  menm  el  thofo^  a  question  which  he  could 
not  determine,  the  husband  would  not  b6  without  his  remedy 
in  the  Ecclesiastical  Court."  Sir  Lancelot  Shadwell  was  not 
a  person  careless  of  the  results  of  legal  decisions,  but  he  knew 
that  his  business  was  to  decide  according  to  law  and  equity, 
and  he  did  decide  accordingly.  If  his  decision  was  right  (and 
it  was  practically  approved  of  by  the  Queen's  Bench  in  AUen 
y.  Walker,  L.  R.  5  Ex.  187,  in  1879,  by  Bfartin,  Channell 
and  Cleasby,  BB.),  in  a  case  where  a  separate  use  was  created 
by  the  parties  in  *'  derogation  of  the  common  law,"  ajbrtiori 
must  it  be  right  now  when  the  separate  use  is  made  a  neces- 
sary incident  by  the  express  declaration  of  the  legislature  in 
a  statute  which  has  abrogated  the  common  law.  Nor  can  the 
fact  that  the  statute  has  extended  the  rule  of  law  from  a  few 
to  a  large  number  of  cases  affect  the  justice  of  the  rule.  In 
actual  life  there  is  not  the  least  danger  of  the  right  being  ex- 
ercised in  cases  where  it  is.  not  right  that  it  should  be  exer- 
cised. Married  women  are  not  so  anxious  to  drive  away  their 
husbands  without  cause  as  alarmist  politicians  seem  to  think, 
and  in  cases  like  that  before  the  court  it  is  eminently  desira- 
ble that  the  husband  should  be  treated  in  fietct,  as  he  is  in  law, 
as  a  stranger  to  his  wife's  separate  property.  At  all  events, 
the  decision  of  the  court  may  be  taken  to  have  overruled  its 
obiter  dicta^  and  carefully  as  each  member  of  it  guarded  him- 
self against  laying  down  any  general  rule,  yet  the  general 
rule  is  necessarily  implied  in,  and  forms  the  only  vaiAo  deci- 
dendi of  the  particular  decision." 


iAVB  TOVB  V0TI8. 

The  attention  of  the  editor  of  the  Ohio  Law  Journal  has 
frequently  been  called  to  various  questions  of  law,  which  be- 
ing new  or  comparatively  so,  and  arising  in  the  practice  of 
prominent  attorneys,  have  been  elucidated,  so  far  as  the  author^^. 


Ohio  Law  Journal.  143 

ties  go,  at  no  inconsiderable  expense  of  time  and  labor.  These 
questions  and  the  authorities  if  made  public,  would  v^ry  mate- 
rially aid  other  attorneys,  coming  in  contact  with  the  same  or 
kindred  facts,  without  in  any  way  detracting  from  the  honor 
or  profit  of  the  compiler,  there  being  no  patent  upon  even  such 
valuable  productions. 

It  is  suggested  that  the  Law  Journal,  being  the  proper  dis- 
seminator of  legal  information,  be  utilized  by  the  profession 
for  the  purpose  of  the  publication  and  presentation  of  these 
papers,  and  frequent  inquiries  are  made  regardingthe  matter. 

We  cheerfiiUy  assent  to  the  propriety  and  value  of  these 
suggestions.  Our  cplums  are  open  to  all  who  have  authorities 
to  cite  upon  any  legal  propositibn.  We  especially  invite  also 
the  opinions  of  judges  of  district  and  common  pleas  courts 
prepared  in  novel  cases,  asking  only  that  all  matters  be  made 
as  brief  as  is  consistent  with  a  full  understanding  of  the  ques^ 
tion.    We  premise  full  consideration  to  all  correspondence. 


NOTES  OF  CASES. 


uoAM  xadb  nr  ovx  stats  patablb  nr  avothsb. 
The  Supreme  Court  of  Nebraska  hold  that  where  a  loan  of 
money  is  made  in  one  state  to  be  paid  in  another,  and 
there  is  a  conflict  between  the  laws  of  the  two  states  regard- 
ing the  amount  of  interest  which  may  be  charged  for  the  uSe 
of  the  loan,  the  laws  of  the  state  where  the  money  is  payable 
must  govern ;  Olmstead  v.  K  E.  Mtge..Co.y  11  Neb.  493 ;  JMm  v. 
Miller^  decided  last  March.  The  court  ifurther  holds  in  the  last 
case,  that  one  who  affirms  an  usurious  loan  made  by  an  agent, 
adopts  all  the  instrumentalities  employed  by  the  agent  in  the 
transaction.  They  say :  ''  The  statute  files  the  maximum 
rate  of  interest,  and  declares  the  penalty  for  taking  a  greater 
rate-^the  loss  of  all  interest.  It  applies  to  all  persons  loaning 
money.  The  language  is :  Mf  in  any  action  on  such  contract, 
proof  be  made  that  illegal  interest  has  been  directly  or 
indirectly  contracted  for,  or  taken,  or  reserved,  the  plaintiff 
shall  only  recover  the  principal  without  interest,'  etc.  The 
pliUntiff,  therefore,  who  affirms  a  •  contract  made  for  him  by 
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hifl  agent  must  adopt  all  the  instrumentalities  employed  by 
his  agent  to  bring  it  to  a  consummation ;  N,  E.  Mtge  Co.  y. 
BmiiriAmi,  12  N.  W.  Rep.  916;  mmtt  v.  Chawberiain,  81  N. 
Y.  619 ;  FiMer  v.  Wilwn,  8  Ad.  A  E.,  N.  8.  68 ;  Nat.  Excg.  Co.  v. 
DreWf  32  Bng.  Law  &  Eq.  1.  The  reason  is,  the  law  will  not 
permit  the  principal  to  adopt  that  which  he  thinks  is  benefi- 
cial, and  reject  the  remainder.  The  contract  must  be  adopted 
as  a  whole.  With  what  reason,  therefore,  can  a  party  say  that 
a  contract  which  he  affirms,  made  for  him  by  an  agent  whom 
he  authorized  to  loan  his  money,  is  not  usurious  because  he 
has  not  received  directly  an  amount  in  excess  of  the  legal  in- 
terest? The  person  authorized  by  him  to  make  the  loan, 
however,  did  receive  such  exd^ss,  and  that  was  a  portion  of 
the  contract  by  which  the  loan  was  effected.  The  statute  was 
clear  and  unambiguous  and  applies  to  all  persons  loaning 
money.  To  permit  an  agent  to  charge  a  rate  of  interest  in 
excess  of  what  his  principal  could  do,  would  practically  abol- 
ish the  law  regulating  the  rate  of  interest  and  offer  a  pre- 
mium for  devices  and  subterfuges  for  the  evasion  of  the 
fltotute.'* 

It  may  be  said  to  be  well  settled  law  that  agents  for  the 
loan  of  money  may  perform  services  for  the  borrower  and  re- 
ceive compensation  therefor,  without  rendering  the  contract 
usurious;  McFarland  v.  Carr,  16  Wis.  259;  Hale  v.  Helton,  21 
Id.  321;  OameU  v.  Wsechter,  33  Id.  262;  Sage  v.  McLauUn,  34 
Wis.  660. 

Some  of  the  cases  go  to  the  extent  of  holding  that  such  agent 
may  even  exact  a  bonus  without  rendering  the  contract  usu- 
rious; CameU  v.  Wasc?Uer,  33  Wis.  252;  Oondit  v.  Baldwin^  21 
N.  Y.  219 :  Rogers  v.  Buckingham,  33  Ct.  81 ;  Muir  v.  The  New- 
ark Savings  InatUute,  16  N.  J.  Eq.  (1  Green)  537 ;  Conner  v.  Van 
Mater,  18  Id.  (3  Id.)  481 ;  Aueten  v.  Hamngton,  28  Vt.  130. 
But  there  are  other  cases  which  hold  that  he  can  not ;  mio  v. 
Butterfidd,  3  Neb.  256 ;  Cheney  v.  White,  5  Id.  261 ;  Cheney  v. 
Woodruff,  6  Id.  151 ;  Cheney  v.  Eberhardt,  8  Id.  423 ;  (huHnaiy  v. 
Price,  10  N.  W.  Rep.  698. 

It  has  been  held  that  the  fact  that  the  agent  of  the  borrower 
divides  a  per  cent,  with  the  agent  of  the  lender  does  not  ren- 
der the  contract  of  loan  a  usurious  one ;  Smith  v:  Wolf,  66  la. 
666;  Dickey  v.  Brtyum,  66  Id.  426. 
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ORiaiNAL  ARTICLES. 

PHOTOeKAPHT  IV  OOTTBT. 

Like  Religion,  Justice  is  disposed  to  make  drafts  upon  the 
latest  results  of  science  for  the  promotion  of  her  cause.  There 
is  this  diflFerence,  hov  ver ;  Justice  has  not  bitterly  opposed 
and  then  embraced  There  may  have  been  instances  where 
she  stood  in  the  f  :.ch  of  progress,  and  dampened  the  ardor  of 
aroused  genius,  Dut  she  never  was  the  open  and  avowed  enemy 
of  all  science — cever  did  battle  with  all  the  sciences  in  turn, 
and  then  take  them  to  her  bosom  as  though  her  own  first- 
bom.  Justice  •  ver  has  drawn  upon  the  great  storehouse  of 
science  wheaev  sr  assistance  laid  there ;  but  being  by  birth  a 
creature  of  pr«  cedent,  she  is  chary  of  excursions  into  new 
fields  and  infre  [uented  regions.  Being  blind,  this  caution  is 
but  discreet. 

Amongst  the  latest  sciences  which  are  laid  under  contribu- 
tion by  Justic  is  that  of  photography.  There  is  still  some 
wavering,  but  there  is  no  question  that  in  the  course  of  time 
this  science  w  11  be  a  valuable  adjunct  to  the  courts,  in  more 
ways  than  on  $;  and  if  Dr.  Vogel's  theories  prove  practical, 
it  may  yet  bet  ome  a  great  detector  of  crime. 

The  lawyer }  have  already  begun  to  realize  what  a  power 
this  science  n  in  the  land,  and  that  it  may  be  made  very  use- 
ful in  courts  of  justice.  In  the  case  of  Ebron  v.  Zimplenuxn,  47 
Tex.  503,  509,  the  counsel  make  the  following  ingenious  plea 
in  favor  of  photography  in  court : 

''Until  photography  was  discovered,  nothing  in  nature  was 
exactly  like  any  other  thing,  except  that  thing's  image  re- 
flected in  a  polished  surface,  which  disappeared  when  the  ob- 
ject was  removed.  Until  this  discovery  there  was,  therefore, 
reaaon  in  the  rule  which  required  the  production  of  the  origi- 
nal paper  writing  as  the  best  evidence  of  its  appearance. 
Science  now  steps  forward,  and  relieves  the  difficulty  by  mak- 
ing permanent,  and  materializing  with  minute  exactness 
the  reflected  image.  What  reason  thus  remains  why  a  dis- 
covery, which  destroys  the  foundation  for  a  rule,  should  not 
be  used  as  proposed  in  the  ascertainment  of  right  ? 
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**  Bvery  object  seen  with  the  natural  eye,  is  only  seen  be- 
cause photographed  on  the  retina.  In  life,  the  impression  is 
transitory;  it  is  only  when  death  is  at  hand  that  it  remains 
permanently  fixed  on  the  retina.  Thus  we  are  secure  in  as- 
serting that  no  witness  ever  swore  to  a  thing  seen  by  him, 
without  swearing  from  a  photograph.  What  we  call  sight  is 
but  the  impression  made  on  the  mind  through  the  retina  of 
the  eye,  which  is  nature's  camera.  Science  has  discovered 
that  a  perfect  photograph  of  an  object,  reflected  in  the  eye  of  one 
dying,  remains  fixed  on  the  retina  after  death.  Take  the  case 
of  a  murder  committed  on  the  highway ;  on  the  e3'e  of  the  victim 
is  fixed  the  perfect  likeness  of  a  human  face.  Would  this  court 
exclude  the  knowledge  of  that  fact  from  the  jury,  on  the  trial 
against  whom  the  glazed  eye  of  the  murdered  man  thus  bore 
testimony?  In  other  words,  would  a  living  eye-witness, 
whose  memory  only  preserved  the  fleeting  photograph  of  the 
deed,  be  heard,  and  the  permanent  photograph  on  the  dead 
man's  eye  be  excluded?  Wesubmitthat  the  eye  of  the  dead  man 
would  furnish  the  best  evidence  that  the  accused  was  there 
when  the  deed  was  committed,  for  it  would  bear  a  fact,  need- 
ing no  effect  of  memory  to  preserve  it.  It  would  not  be  parol 
evidence  based  on  uncertain  memory,  but  the  handwriting  of 
nature,  preserved  by  nature's  camera." 

The  experiments  detailed  by  Dr.  Vogel,  and  the  theory 
based  upon  them  are  so  ingenious  and  so  interesting,  if  not 
valuable  and  practical  to  the  profession,  that  we  are  war- 
ranted in  giving  them  entire  as  they  appear  in  the  Philadel- 
phia Photographer^  p.  150,  May,  1877.     Dr.  Vogel  says : 

*'  I  have  to  state  only  the  fact  that  the  natural  laws  of  sight 
are  discovered,  and  that  after  the  discoveries  of  Boll  and 
Kuhne  the  sight  of  the  eye  is  a  photographic  process.  We 
have  in  fact,  a  light,  sensitive  cover  on  the  retina  of  our  eye, 
the  sight-purple.  On  this  there  occurs  a  photographic  picture 
while  looking  at  something,  and  therefore  every  person  is  a 
photographer,  though  no  one  knew  anything  about  it. 

'*  Boll  has  proved  that  there  is  existing  on  the  retina  of  the 
eye  of  each  animal,  of  course  of  man  too,  a  purple  substance, 
which  in  the  light  soon  disappears  but  always  regenerates, 
that  is,  renews  itself  by  the  process  of  light.  In  a  yellow 
light  the  sight-purple  is  not  changing,  and  Boll  could  on  that 
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account,  in  a  yellow  sodium  light,  better  examine  the  rela- 
tions of  the  same.  He  says :  '  We  must  imagine  that 
while  looking  at  something  always  some  sight-purple  is  de- 
stroyed, and  by  some  process  renewed  again,'  about  which 
Boll  has  expressed  his  suppositions  already. 

"  Mr.  Kuhne  ducceeded  in  discovering  that  the  reprodu(^ 
tion  of  this  colored  substance  was  the  result  of  the  contact  of 
the  retina  with  its  natural  underlayer.  Among  other  proofs 
of  this  fact,  he  succeeded  also  in  partly  taking  off  the  retina, 
bleaching  it  under  the  effect  of  the  rays  of  light,  and  then, 
after  carefully  putting  the  bleached  retina  on  its  natural  un- 
derlayer, saw  the  purple  appear  again  after  some  minute& 
Mr.  Kuhne  succeeded  repeatedly  in  this  regeneration  of  the 
sight-purple,  but  it  occurs  only  in  a  live  condition..  If  the 
underlayer  of  the  retina  lost  its  life,  the  bleached  purple  does 
not  color  again. 

'^  After  these  facts  it  was  expected  that  we  would  succeed 
in  the  fixation  of  the  little  pictures  which  by  exterior  objects 
are  produced  on  the  retina  of  the  eye. 

^  The  first  positive  success  in  this  direction  Mr.  Kuhne  had 
on  January  fifteenth.  Afterwards  he  succeeded  with  a.  whole 
series  of  favorable  results  in  photographic  trials^  of  which  we 
will  describe  only  one. 

^  A  rabbit,  aifter  being  excluded  from  the  light  for  about 
five  minutes,  was  placed  in  live  condition  towards- the  only 
window  of  a  room.  The  distance  between  the  cornea  and  the 
illuminated  first  row  of  window-glasses  was  1.75  meter.  After 
an  exposure  of  three  minutes  towards  the  cloudy  sky,  the 
rabbit  was  decapitated,  the  eye  taken  out  immediately,  opened 
in  a  yellow  light,  and  put  in  a  solution  of  alum ;  and  two 
minutes  afterwards  the  other  eye  in  the  head  was  expooed  to 
the  window  and  treated  in  the  same  manner  as  the  first  one. 
Upon  examination  of  the  upturned  eye-bottom  no  impression 
could  be  seen  on  the  fine  rose  colored,  moist,  and  shiny-look- 
ing surface.  But  after  remaining  in  the  alum  solution  fi>r 
twenty-four  hours,  the  result  was  astonishing.  The  back  of 
the  retina  of  that  eye,  which  was  sensitized  in  live  condi- 
tion, showed  only  a  faintly  visible  impreission,  but  that  of  the 
eye  exposed  while  dying,  gave  the  complete  picture  of  the 
window,  with  six  square  panels  and  one  glass  cut  round  at 
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the  top,  white  on  red  background,  with  sharp  red  cross-work 
of  the  window.  The  picture  showed  downwards  some  per- 
spective shortening  of  the  upper  row  of  the  window-glasses 
and  the  arch  of  the  window. 

''  Plainer  yet  was  the  trial  with  the  Head  of  a  just  decapi- 
tated rabbit,  which  was  kept  with  one  eye  directed  upwards 
to  the  top-light  of  the  laboratoriura  for  ten  minutes,  after 
which  the  head  was  turned  and  the  other  eye  exposed  the 
same  length  of  time.  After  remaining  for  twenty-four  hours 
in  a  five  per  cent,  solution  of  alum,  there  were  to  be  seen  the 
most  excellent  pictures  of  the  framing  of  the  top-light  on  the 
exterior  side  of  the  retina  of  both  ^yes. 

'<  This  discovery  is  wonderful  enough,  but  for  photography 
one  thing  is  of  special  importance,  namely,  that  the  sight- 
purple  is  evidently  a  substance  of  astonishing  sensitiveness. 
Our  eye  can  distinguish  very  easily  all  details  in  the  darkest 
comer  of  a  room  in  a  moment,  while  in  photography  it  takes 
an  exposure  of  hours  to  receive,  a  poor  picture." 

The  courts  take  judicial  notice  of  the  science  of  photogpraphy 
and  the  art  connected  therewith.  In  Hayner  v.  McDermM^ 
82  N.  Y.  41,  the  Supreme  Court  of  New  York  say :  "  We  may 
recognize  that  the  photographic  process  is  ruled  by  general 
laws  that  are  uniform  in  their  operation,  and  that  almost 
without  exception,  a  likeness  is  brought  forth  of  the  object 
set  before  the  camera."  In  Luke  v.  Oaihoun  Co.,  52  Ala.  116, 
118,  it  is  said  that ''  the  courts  will  take  judicial  notice  of  the 
art  of  photography,  the  mechanical  and  chemical  pro- 
cess employed,  the  scientific  principles  on  which  they  are 
based,  and  their  results." 

The  courts  also  hold  that  persons  not  experts  can  testify 
whether  a  photograph  is  a  good  likeness  or  not.  The  court 
say,  in  the  case  of  Barnes  v.  I/tgaUe,  89  Ala.  198,  that  "  evidence 
on  such  a  question  stands  upon  the  same  footing  as  evi- 
dence of  handwriting,  the  value  of  property,  the  identity  of  an 
individual,  and  the  like." 

The  courts  have  gone  even  further  than  this,  and  where 
papers  are  on  file  in  court  which  can  not  be  taken  away,  but 
which  it  is  necessary  to  have  attached  to  a  commission  to 
take  depositions,  it  has  been  held  that  such  documents  may  be 
photographed,  and  the  photographic  copies  attached  to  such 
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commiflsion  in  the  place  of  the  original ;  Daly  v.  Magukty  6 
Blatchf.  187.  In  the  caae  of  LnOien  v.  The  Salwr  Wreehmg  Oo.^  2 
Wood  682,  it  was  held  by  the  United  States  Circait  Court  for  the 
Southern  District  of  Mississippi,  that  photographic  copies  of 
public  documents  on  file  in  the  public  departments  at  Wash- 
ington, and  which  are  not  permitted  to  be  taken  away,  are 
admissible  in  evidence  when  their  genuineness  is  authenti- 
cated in  the  usual  way  by  proof  of  handwriting.  And  in  R$ 
Stq>hen8,  L.  R.  9  C.  P.  187 ;  S.  C.  8  Moak's  Bng.  Rep.  481, 
where  an  application  was  made  for  permission  to  remove  par 
pers  on  file  in  the  court,  and  it  was  objected  to  '*  office  copies," 
on  the  ground  that  it  might  become  necessary  to  identify  the 
handwriting,  Lord  Chief  Justice  Coleridge  suggested  that  this 
"*  difficulty  might  be  gotten  over  by  taking  photographic 
copies — a  thing  which  is  by  no  means  uncommon  at  the  pres- 
ent day." 

The  Supreme  Court  of  Texas,  howerer,  is  not  disposed  to 
adopt  the  doctrine  which  prevails  pretty  generally  through- 
out the  sisterhood  of  states.  They  say  in  Ebom  v.  Zimplemanj 
47  Tex.  503,  that  photographic  copies  are  only  secondary  evi- 
dence, the  same  as  letter- press  copies,  arfedthe  like. 

Photographs  taken  of  persons  found  dead  have  been  ad- 
mitted in  evidence  in  aidof  other  proofs  of  identity,  but  never 
alone  have  they  been  held  sufficient.  They  are  character- 
ized as  slight  evidence  in  addition  to  other  and  more  reliable 
testimony.  Ruhff  v.  Aopfe,  45  N.  Y.  213 ;  Haynes  v.  McDer^ 
motf,  82  Id.  41. 

In  the  case  of  Rtdoff  v.  I^opky  the  likenesses  of  two 
persons  who  were  found  drowned,  taken  after  death, 
were  admitted  in  evidence.  They  were  not  artistic  pic- 
tures, nor  in  all  respects  the  most  perfect  likenesses 
that  could  be  taken.  The  manner  and  circumstances  in 
which  they  were  taken  were  shown,  and  the  artist  fully 
explained  the  reason  why  they  were  Jiot  near  perfect.  These 
likenesses  were  submitted  to  the  witnesses,  not  as  of  them- 
selves and  alone  sufficient  to  enable  such  witnesses  to  iden- 
tify the  persons  with  entire  certainty,  but  as  aids,  and  with 
other  evidence,  to  enabfe  the  jury  to  pass  upon  the  question 
of  identity.  They  were  the  best  photographs  that  could  be 
taken.    The  persons  were  identified    by  the  clothes  they 
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wore  and  by  articles  found  upon  their  persons,  and  the  court 
Hay  that  "  the  photographs  were  competent,  although  slight 
evidence  in  addition  to  the  other  and  more  reliable  testimony." 
In  Uddenooi  v.  Commnnwealth,  76  Pa.  St.  840,  the  court  say : 
''That  a  portrait  or  a  miniature,  painted  from  life  and  proved 
to  resemble  the  person,  may  be  used  to  identify  him  can  not 
be  doubted,  though,  like  all  other  evidences  of  identity,  it  is 
open  to  disproof  or  doubt,  and  must  be  determined  by  the 
jury.  There  seems  to  be  no  reason  why  a  photograph,  proved 
to  be  taken  from  life  and  to  resemble  the  person  photographed, 
should  not  fill  the  same  measure  of  evidence.  It  is  true  the 
photographs  we  see  are  not  the  original  likenesses ;  their  lines 
are  not  traced  by  the  hand  of  the  artist,  nor  can  the  artist  be 
called  to  testify  that  he  faithfully  limned  the  portrait.  They 
are  but  paper  copies  taken  from  the  original  plate,  called  the 
negative,  made  sensitive  by  chemicals,  and  printed  by  the 
sunlight  through  the  negative.  It  is  the  result  of  art,  guided 
by  certain  principles  of  science."  There  were  other  proofs  of 
identity  in  this  case,  the  same  as  in  the  above,  and  it  did  not 
depend  on  the  photograph  alone. 

In  the  famous  "  starvation  case,"  where  the  defendant,  the 
secretary  of  a  benevolent  institution  for  the  care  of  children, 
head  of  the  household  and  director  of  all  its  internal  affairs, 
waS'indicted  under  a  New  York  statute  for  cruelty  to  children, 
the  charge  against  him  being  that  he  wilfully  neglected  to 
provide  for  a  child  named,  with,  and  to  give  to  him  proper, 
wholesome  and  sufficient  food,  clothing  and  means  of  cleanli- 
ness, causing  thereby  its  health  to  be  impaired,  and  also  that 
he  wilfully  neglected  to  provide  the  child  with  proper  and 
sufficient  medicine  and  medical  attendance,  thereby  causing 
its  health  to  be  injured.  At  the  trial  the  prosecution  offered 
in  evidence  photographs  of  the  child.  One  was  proven  to  be 
a  correct  picture  of  it  before  it  came  into  the  care  of  the  de- 
fendant. The  other  was  shown  to  be  a  correct  likeness  of  it 
taken  at  the  hospital,  to  which  the  child  was  removed,  about 
two  weeks  after  taken  from  the  defendant's  care ;  and  it  was 
also  shown  that  its  physical  condition  was  then  better  than 
when  first  removed.  The  court  beldin  this  ca8e,CWn0by  v.JR9qpfe, 
23  Alb.  L.  J.  178,  that  the  photographs  were  properly  admitted. 
They  say:    ''Photographic  pictures,  where  shown  by  other 
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testimony  to  be  correct  resemblanceB  of  a  person,  may  be 
shown  to  the  jury,  not  as  conclusive  evidence,  but  as  aids  in 
determining  the  matters  in  issue,  still  being  open  like  other 
proofs  of  identity,  to  rebuttal  or  doubt,"  citing  Oozzens  v.  Hig- 
gim,  1  Alb.  App.  Dec.  453 ;  Udderzook  v.  CommonweaUhj  76  Pa.  St. 
340;  Ruloff  v.- People,  45  N.  Y.  213 ;  Haynee  v.  McDermM,  82  Id. 
41 ;  Marcy  v.  Bamee,  16  Gray  162. 

In  the  widow's  case,  Luke  v.  Calhoun  Co.,  52  Ala.  115, 118, 
the  court  say  that  *'  a  photograph  shown  by  the  widow  to  be 
a  good  likeness  of  her  husband,  and  an  indorsement  thereon 
in  his  handwriting,  of  his  <name,  date  and  place  of  its  ezecur 
tion,  are  admissible  evidence  to  show  the  identity  of  the  hus- 
band and  a  murdered  man,  when  offered  in  connection  with 
the  testimony  of  the  photographer,  that  it  was  the  likeness  of 
a  man  of  the  same  name  as  the  husband,  taken  at  the  place 
and  about  the  time  indorsed  on  it,  and  the  further  evidence 
of  a  witness,  who  saw  the  deceased  shortly  before  and  after 
death,  that  it  was  a  good  likeness." 

In  WashingUm  Life  Ins.  Co,  v.  Schaible,  1  W.  N.  Gas.  369 
where  a  suit  was  brought  on  a  policy  of  life  insurance  and 
the  defense  of  breach  of  warranty  being  set  up,  and  evidence 
was  introduced  to  show  that  the  insured  died  of  consumption 
shortly  after  the  policy  was  issued,  the  company  offered  in 
evidence  a  colored  photograph  of  the  deceased,  taken  a  short 
time  before  her  death,  which  photograph  several  witnesses 
testified  was  a  good  likeness,  and  the  court  admitted  it. 

In  the  case  of  R€ddin  v.  Oates^  52  la.  210,  which  was  an  action 
for  damages  for  an  assault  and  battery,  at  the  instance  of  the 
defendant,  the  plaintiff's  back  and  shoulders  were  exhibited 
to  the  jury,  and  the  plaintiff  then  introduced  as  evidence, 
against  the  objection  of  the  defendant,  a  ferreotype  showing 
the  condition  of  his  back  three  days  after  the  battery.  The 
artist  who  took  the  picture  testified  that  it  was  a  correct  rep- 
resentation of  the  plaintiff's  back  at  the  time  it  was  taken. 
On  appeal  it  was  held  that  if  it  had  been  possible  it  would 
have  been  competent  for  the  jury  to  have  examined  the  back 
of  the  plaintiff  at  the  time  the  picture  was  taken,  for  the  pur- 
pose of  more  readily  understanding  the  Other  evidence,  and 
that  the  ferreotype  was  therefore  correctly  admitted ;  Lake  v. 
neS.  a&RRy.  Cb.,  46  Ja.  109;  Bladr  Y.Bdham,  118  Mass. 
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470;  Vdderzooh  v.  OcmmonweaUh,  76  Pa.  St.  840.  In  the  case  of 
Blair  v.  IWiamj  118  Mass.  421,  which  was  an  action  for  in- 
juries resulting  from  a  defect  in  a  highway,  the  court  allowed 
a  photograph  of  the  place,  when  verified  by  proof  of  its  cor- 
rectness, to  go  the  jury  to  assist  them  in  understanding  the 
case.  To  same  effect  is  Cozzens  v.  HigginSj  33  'How.  Pr.  439. 
The  case  of  Qmem  v.  Higgina^  above  cited,  was  a  suit  in 
damages  for  injury  to  a  cellar.  A  photofl:raphic  view  of  the 
cellar  was  offered  in  evidence;  the  court  say:  **The  photo- 
graphic view  of  the  cellar  was  an  appropriate  aid  to  the  jury 
in  applying  the  evidence,  as  it  was  taken  in  the  month  of 
November,  and  showed  the  condition  of  the  premises  at  that 
time."  In  the  case  of  Church  v.  MUwavJcee^  31  Wis.  512,  which 
was  an  action  for  damages  sustained  by  reason  of  the  change  in 
the  grade  of  the  streets,  where  it  was  impracticable  for  the  jury- 
to  view  the  premises,  a  photograph  of  same,  proven  to  be  a 
correct  one,  was  admitted. 

In  Haynea  v.  McDermoU,  82  N.  Y.  41,  a  photoKraphic  copy  of 
what  purported  to  be  an  original  writing  was  offered  to  be  sub- 
mitted to  an  expert,  that  he  might  examine  same  and  pass  judg- 
ment as  to  authorship  of  a  writing  before  the  court.  The 
original  was  not  submitted,  and  it  was  not  shown  by  what 
manner  the  photograph  was  taken,  nor  that  the  work  was  ac- 
curately done.  For  these  reasons  the  court  ruled  out  the  photo- 
graphs and  evidence  founded  upon  it.  But  where  a  signature 
and  a  disputed  signature  are  brought  into  court,  together  with 
magnified  photographic  copies  of  each,  these  copies  together 
with  the  original  may  be  submitted  for  examination ;  Udder- 
took  y.  OmmanweaUh,  76  Pa.  St.  340;  Mdrq/  v.'BameSj  16  Gray 
161.  But  where  handwriting  is  to  be  proved  by  comparison, 
the  standard  used  for  the  purpose  mus(  be  a  genuine  and 
original  writing,  which  facts  must  first  be  established  by  clear 
and  undoubted  proof;  Woody  v.  Rowdl,  17  Pick.  490;  Riduurd- 
son  V.  Newcomb,  21  Id.  315,  317.  Impressions  of  writings  taken 
by  means  of  a  press,  and  duplicates  made  by  a  copying  ma- 
chine, can  not  be  used  for  comparisons ;  ChmmonweaUh  v.  Eaut^ 
man,  1  Gush.  189;  WUkms  v.  Ecai,  44  N.  Y.  166;  8.  C.  4  Am. 
Rep.  665.  The  Texas  courts  hold  photographic  copies  to- 
stand  on  the  same  footing,  Ebom  v.  Ztrnpteman^  47  Texas  618. 
In  a  recent  case  in  New  York,  the  court  is  disposed  to  look 
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with  disfavor  upon  photographic  copies  of  written  instru- 
ments. After  admitting  all  that  is  claimed  respecting  the 
flcience  of  photography  and  the  arts  accompanying  it,  the 
court  say :  "  Still  somewhat  for  exactness  will  depend  upon 
the  adjustment  of  the  machinery,  upon  the  atmospheric  con- 
ditions and  the  skill  of  the  manipulator,  and  in  so  delicate 
a  matter  as  the  reaching  of  judicial  results  by  the  comparison 
of  writings  through  the  testimony  of  experts,  it  ought  to  be 
required  that  the  witness  should  exercise  his  acumen  upon 
the  thing  itself  which  is  to  be  the  basis  of  his  jndgment,  and 
still  more,  that  the  thing  itself  should  be  at  hand  to  be  put 
under  the  eye  of  other  witnesses  for.  the  trial  upon  it  of  their 
skill."  But  where  the  witness  is  called  upon  to  identify  a 
party  with  whom  he  was  familiar  in  his  lifetime,  this  diffi- 
culty is  not  encountered  and  this  objection  does  not  arise. 

In  the  case  of  Totm  v.  The  Parkeraburgh  Branch  Ry,  Co.,  39 
Hd.  693;  S.  C.  17  Am.  Rep.  540,  where  the  question  at  issue 
was  the  identification  of  signatures  to  certificates  of  stock,  and 
photographic  copies,  some  of  them  magnified,  were  introduced 
with  the  writing  for  comparison  with  signatures  acknowledged 
to  be  genuine,  to  be  passed  upon  by  experts  and  submrtted  to 
the  jury,  the  court,  in  rejecting  such  evidence,  say :  *'  that  as  a 
general  rule  as  the  media  of  evidence  are  multiplied,  the 
chances  of  error  or  mistake  are  increased,  that  photographs  do 
not  always  produce  exact  fac  simUes  of  the  objects  delineated, 
and  that  however  indebted  we  may  be  to  that  beautiful  sci- 
ence for  much  that  Is  useful  as  well  as  ornamental,  it  is  at 
last  a  mimetic  art,  which  furnishes  only  secondary  inpres- 
fiions  of  the  original,  that  vary  according  to  the  lights  and 
shadows  which  prevail  whilst  being  taken."  A  contrary  doc- 
trine is  held  in  Massachusetts  in  the  case  of  Marcy  v.  BameSj 
16  Gray  161,  where  the  court  declare  that  under  proper  pre- 
cautions in  relation  to  the  preliminary  proofs  as  to  the  exact- 
ness and  accuracy  of  the  copies  produced  by  the  art  of  the  pho- 
tographer, there  can  be  no  valid  objections  to  the  use  of  such  pro- 
poeed  representatives  of  the  original  documents  or  original 
and  genuine  signatures  as  evidence.  The  supreme  court  of 
Michigan  express  doubts,  in  MaUerofwiU  of  Foster,  34  Mich.  21, 
about  photographic  copies,  being  safe  in  any  inquiry  requir- 
ing minute  accuracy.    The  court  say  that  "  all  photographs 
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are  not  absolutely  faithful  resemblances.  It  is  quite  possible 
to  tamper  with  them,  and  an  impression  which  is  at  all 
blurred  would  be  very  apt  to  mislead  on  questions  of  hand/- 
writing,  where  forgery  is  claimed." 

The  supreme  court  of  Iowa,  sry  that  in  a  bastardy  suit,, 
where  the  child  is  two  years  and  one  month  old,  that  it  may 
be  exhibited  to  the  jury  by  the  prosecution,  and  the  points 
of  resemblance  between  it  and  the  defendant  pointed  out ; 
State  y.  9niithj  M  la.  104:  but  that  where  the  child  is  only 
three  months  old  this  can  not  be  done  ;  State  v.  Danforth^  48 
la.  43 ;  see  also.  Rink  v.  State^  19  Ind.  152  ;  Kensington  v.  Bowey 
16  Me.  3». 


BEPORTED    CASES. 

FIBI   DTBirBAVCE— POLIOT— TBAV8FSB   AS  OOLLATSEAL  SBCVBITT— 

BTJLE  07  coirsTBncnoH. 

{Pennsylvania  Supreme  OmarU    Febraary  2r{,  1883.) 

Teutonia  Firb  Ins.  Co.  v,  Mund. 

1.  Where,  by  the  terms  of  apoUcyof  insaranoe  it  may  be  transferred^ 

with  the  assent  of  the  company,  as  collateral  security  for  a  debt  or 
demand,  if  the  poUcy  be  transferred  by  the  assared  to  a  mortgagee, 
and  such  transfer  iadaly  approved  by  the  company,  the  inaoranoe  will 
not  be  affected,  so  far  as  the  mortgagee  is  concerned,  by  a  sabeequent 
breach  of  the  stipalations  or  conditions  set  out  in  the  policy  by  (he 
owner  of  the  property  without  the  knowledge  of  such  sssignee,  even 
where  such  breach  makes  the  company  assume  a  greater  risk  tha& 
was  contemplated  when  the  policy  was  issued. 

2.  Where  the  eompany  reserves  the  right  of  paying  such  mortgagee 

*'suoh  proportion  of  the  sum  insured  as  the  damage  by  fire  to  the 
premises  mortgaged  of  charged  shall  bear  to  their  value  immedi- 
ately before  the  fiae,"  having  assented  to  transfer  of  the  policy  to  the 
mortgagee,  the  company  voluntarily  accepted  the  increased  risk, 
and  are  liable  to  the  mortgagee  for  any  loss. 

8.  The  clause  *'  the  premises  mortgaged  or  charged  *'  in  a  policy  refers 
to  and  embraces  only  the  premises  mortgaged  which  are  insured. 

4.  If  an  exception  in  a  policy  of  Insurance  is  capable  of  two  interpreta- 
tions, equally  reasonable,  that  must  be  adopted  which  is  most  favora- 
ble to  the  assured. 

Error  to  the  Court  of  Common  Pleas  No.  4  of  Philadelphia 
County. 

Clark,  J.  The  whole  contention  here  arises  upon  the  con- 
struction of  a  single  clause  in  the  policy  of  insurance,  upon 
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which  suit  is  brought;  the  policy  is  fully  set  out  in  the  dec- 
laration, and  the  question  is  brought  before  the  court  by  the 
demurrer  to  the  defendant's  rejoinder.  The  contract  of  in- 
surance bears  date  the  seventh  day  of  December,  1875,  and,  by 
its  terms,  the  Teutonia  Fire  Insurance  Company  covenant  to 
indemnify  the  assumed,  Mund  &  Albrecht,  to  an  amount  not 
exceeding  five  thousand  dollars,  for  all  loss  or  damage  which 
may  happen  from  fire  td  the  property  therein  described,  viz: 

"  A  three-story  hotel  building  with  three-stOry  stone  back 
building,  situated  about  one  hundred  and  fifty  yards  north- 
west of  Indian  Queen  lane,  and  about  four  hundred  and  fifty 
yards  northeast  from  the  Norristown  Road,  in  the  twenty- 
eighth  ward  of  the  city  of  Philadelphia." 

On  the  seventeeiith  day  of  May,  1875,  Mund  &  Albrecht,  by 
indorsement  on  the  policy  and  with  the  consent  of  the  com- 
pany, transferred  the  policy  to  the  equitable  plaintiffs  as  a 
collateral  security  to  a  mortgage  held  by  them,  which  mort- 
gage covered,  iriiar  oZio,  the  premises  insured.  On  the  first  day 
of  April,  1876,  after  the  transfer  of  the  policy  to  the  mort- 
gagee, Mund  &  Albrecht,  in  violation  of  the  conditions  of  the 
policy,  set  up  on  the  insured  premises  a  machine  for  the  manu- 
facture of  gas  from  benzine  or  gasoline,  thereby  increasing  the 
risk,  and  forfeiting  their  rights  under  the  contract.  On  the 
third  day  of  September^  1876,  the  entire  premises  insured 
were  destroyed  by  fire.  The  fifth  and  fourth  conditions  of  the 
policy  are  as  follows,  viz : 

^'  V.  Where  a  policy,  issued  to  the  owner  of  a  building,  shall 
be  duly  assigned  to  the  holder  of  a  jaaortgiage  or  aground-rent 
thereon  as  collateral  security,  no  subsequent  breach  of  or  non- 
compliance with  these  conditions  by  the  owner  of  the  build- 
ing without  the  knowledge  of  such  assignee,  shall  avoid  the 
insurance,  so  far  as  the  interest  of  the  latter  therein  shall  be 
concerned-;  but  in  case  of  any  such  subsequent  breach  ot  non- 
compliance, the  insurance  shall  thenceforth  stand  in  all  re- 
spects as  though  originally  effected  on  such  mortgage  or 
ground-rent  specifically^  and  be  subject  to  all  the  stipulations 
and  provisions  contained  in  condition  IV  of  this  policy. 

"  IV.  Where  a  ground-rent,  mortgage  or  other  lien  on  real  es- 
state  is  specifically  insured^  such  insurance  shall  not  be  af- 
fected by  any  sale  or  change  of  occupation  ox  use  of  the  premi- 
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Bes  mortgaged  or  charged  without  the  knowledge  of  the  in- 
sured, though  the  risk  may  be  thereby  increased ;  provided, 
that  the  insured  shall,  within  thirty  days  after  he  shall  be  in- 
formed of  any  such  sale  or  change  of  occupation  or  use,  give  due 
notice  thereof  to  this  company.  In  all  such  cases,  upon  any  loss, 
the  company  shall  have  the  option  of  paying  to  the  insured, 
either  such  proportion  of  the  sum  insured  as  the  damage  by  fire  to  the 
premises  mortgaged  or  charged,  shall  bear  to  their  value  ir^^iediately 
before  the  fire,  but  not  exceeding  such  value,  or  else  the  full  amount 
of  such  lien  or  mortgage  debt,  or  the  principal  of  such  ground- 
rent,  in  which  latter  case  this  company  shall  be  entitled  to 
require  an  assignment  of  such  ground-rent,  mortgage  or  other 
lien,  in  due  form,  together  with  a  declaration  by  the  owner 
of  the  ground,  or,  if  the  same  can  not  be  obtained,  then  other 
sufficient  evidence  that  he  has  no  defense  or  otbet  thereto. 
All  such  insurances  shall  be  subject  to  the  express  condition 
that  a  marketable  title  can  be  shown  to  the  premises,  and 
that  the  mortgage,  lien  or  ground-rent  is  the  first  lien  or  en- 
cumbrance thereon,  unless  otherwise  expressed  in  this  policy," 

The  whole  controversy  is  upon  the  construction  of  that 
clause  in  the  fourth  condition  which  is  italicized.  The  ap- 
pellants contend,  that  the  value  of  the  entire  premises  mort- 
gaged, including  the  land  as  well  as  the  buildings  insured,  is 
the  subject  whose  value  is  to  be  taken  with  the  loss  by  fire, 
in  order  to  ascertain  the  proportionate  part  of  the  sum  in- 
sured, payable  under  the  policy. 

The  appellees  contend  that  the  value  of  the  premises  de- 
scribed in  the  body  of  the  policy ;  that  is  to  say,  the  build- 
ings, not  including  the  ground,  is  the  subject  of  value,  to  be 
taken  with  the  loss,  in  order  to  ascertain  the  proportion. 

Both  parties  assume  the  damage  by  the  fire  to  be  the  nu- 
merator in  the  fraction  of  the  loss,  which  the  appellants  should 
bear ;  but  as  the  denominator,  the  appellants  set  down  the 
value  of  the  premises  described  in  the  mortgage,  and  the  ap- 
pellees the  value  of  the  premises  described  in  the  policy. 

The  contract,  when  first  made,  was  between  the  assurers 
and  the  owners ;  it  was  made  to  cover  their  losses,  if  the  risks 
were  not  changed  or  the  loss  not  caused  by  them.  If  the  condi- 
tions of  the  policy  had  been  kept,  the  extent  of  the  loss  and 
the  amount  of  the  indemnity   were  the  only  factors  in  the 
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prohlem  of  the  aasarer's  liability.  By  the  transfer  to  the 
mortgagees,  however,  the  contract  was  thenceforth  to  stand, 
in  all  respects  as  though  originally  effected  oh  the  mortgage  f 
the  measure  of  liability  is,  therefore,  necessarily  dependent 
upon  another  and  diflerent  method  of  computation. 

The  mortgage,  which  is  subject  of  insurance,  may  not  for 
years  be  liable  to  foreclosure;  an  exact  present  ascertain* 
ment  of  loss  may  be  impracticable,  and  although  the 
security  be  depreciated  by  the  fire,  nan  constat,  that  there  may 
be  any  ultimate  loss  to  the  mortgagee,  as  his  margin  may 
have  been  large  enough  to  cover  his  debt.  But  the  mortgagee 
has  a  right  to  support  that  margin  and  maintain  the  ampli- 
tude of  his  security,  to  provide  against  any  contingency,  or 
even  apprehension  of  loss.  What,  therefore,  are  we  to  under- 
stand by  *'  premises  mortgaged- or  charged  "  in  the  fifth  condi- 
tion of  the  policy? 

The  word  premises  in  an  instrument  of  writing  implies  a 
reference  to  previous  matter  contained  therein,  and  concern* 
ing  which  something  is  proposed.  In  this  instance  the  pre- 
vious subject  matter  of  the  contract  is  the  insurance  of ''  a  three^ 
Btory  hotel  building,  with  three-story  back  buildings,  situated, 
etc"  No  lot  of  ground  is  mentioned  or  described  in  connec- 
tion with  the  buildings,  which  could,  by  any  reasonable  in- 
tendment, be  embraced  in  the  •*  premises."  When  the  premi- 
ses are  spoken  of  as  having  become  the  subject  of  a  mortgage, 
they  would  be  properly  referred  to  as  the  "  premises  mort- 
gaged." These  words  may,  therefore,  mean  the  whole  of  the 
premises  covered  by  the  mortgage,  or  merely  such  of  the 
premises  as  were  covered  by  the  policy — the  premises  insured. 

If  there  be  doubt,  in  view  of  the  general  tenor  of  an  instru- 
ment of  writing,  whether  the  words  used  therein  are  to  be 
taken  in  an  enlarged  or  restricted  sense,  all  other  things  be- 
ing equal,  that  construction  should  be  taken  which  is  most 
beneficial  to  the  promisee.  This  rule  of  construction  is,  per- 
haps, especially  applicable  to  the  construction  of  policies  of 
insurance ;  the  provisions  and  conditions  of  which  are,  as  ad- 
mitted in  the  argument,  prepared  by  the  assurers  themselves, 
and  their  ad visofSy  persons  thoroughly  conversant  with  the 
principles  and  practice  of  insurance,  with  the  utmost  delib- 
eration, ^*  every  word  being  weighed,  and  every  contingency 
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debated,"  and  thus  prepared  are  ezecuiedand  delivered  to 
the  assured,  who  ordinarily  have  no  part  in  their  preparation. 
Therefore,  in  Western  Inmrance  Co.  v.  Cropper,  8  Casey  861,  it  is 
held,  *'  that  if  an  exception  in  a  policy  be  capable  of  two  in- 
terpretations, equally  reasonable,  that  must  be  adopted  which 
is  most  favorable  to  the  assured,  for  the  language  is  that  of  the 
assuter."  This  principle  is  approved  and  recognized  in 
CommcMtoecJih  tnnwramce  Co,  v.  Berger  H  oZ.,  6  Wright  292; 
bisfifiranoe  Co.  v.  CfMoUey,  1  Norris  400.  To  the  same  effect  is 
Hoffman  v.  Etna  Fire  Insurance  Co.,  82  N.  Y.  406,  where.it  was 
held  that  no  rule  in  the  interpretation  of  a  policy  is  more 
futlv  established,  or  more  imperative  and  controlling  than  that 
which  declares,  that  iii  all  cases' it  must  be  liberally  construed 
in  favor  of  the  insured,  so  as  not  to  defeat,  without  a  plain 
necessity,  his  claim  to  the  indemnity,  which  in  making  the 
insurance,  it  was  his  object  to  secure.  When  the  words  are, 
without  violence,  susceptible  of  two  interpretations,  that 
which  will  sustain  his  claim  and  cover  the  loss  must  in  pre- 
.ference  be  adopted.  Another  rule  of  construction,  equally 
well  known,  is  that  the  words  of  an  agreement  are  to  be  ap- 
plied to  the  subject  matter,  about  which  the  parties  are  con- 
tracting at  the  time.  The  matter  in  hand  is  always  presumed 
to  be  in  the  minds  and  thoughts  of  the  speaker,  though  his 
words  seetn  to  admit  of  a  larger  sense,  and  therefore  the  gen- 
erality of  words  used  shall  be  lestrained  by  the  particular 
occasion.  Words  ^ould  not  be  taken  in  their  broadest  im- 
po!rt  when  they  are  equally  appropriate  in  a.  sense  limited  to 
the  object  the  parties  had  in  view;  poffaum  v.  £  F.  Ina.Co.,mpr€u 
''All  words,"  says  Lord  Bacon,  ''whether  they  be  in  deeds 
or  in  statutes,  or  otherwise,  if  they  be  general  and  not  express 
and  precise,  shall  be  restrained  unto  the  fitness  of  the  matter 
and  the  person ;"  Bacon's  Law  Maxims,  Reg.  10.  The  realty, 
being  exempt  from  casualty  by  fird,  was  presumably  not  in 
contemplation  of  the  parties  in  the  act  of  insurance,  and  this 
presumption  is  somewhat  strengthened  by  the  terms  used  in 
the  fifth  condition  of  the  policy,  vis :  "  When  a  policy  issued 
to  the  owner  of  sl  building  shall  be  duly  assigned  to  the  hcdder 
of  a  mortgage  or  ground-rent  thereon  as  collateral  secnrityy 
no  subsequent  breach  of  or  non-compliance  with  these  condi- 
tions by  the  owner  of  the  buildings,"  etc.,  etc 
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Whilst,  perhaps,  a  mortgage  might  not  be  properly  spoken 
pt  as  being  upon  a  building,  yet,  as  the  antecedent  use  of 
the  word  '' premises"  clearly  refers  to  the  building  alone,  the 
peculiarity  of  the  language  employed  in  the  clause  quoted 
seems  to  throw  some  light  upon  what  was  contemplated  by 
the  parties  in  the  use  of  the  term  *'  premises  mortgaged." 

Indemnity  is  the  real  object  and  purpose  of  all  insurance  ; 
that  is,  what  the  assured  bargains  for,  and  what  the  assurer 
intends  to  provide.  Says  Philips  (Philips  on  Insurance,  § 
124) :  ''  The  predominant  intention  of  the  parties  in  a  con- 
tract of  insurance  is  indemnity,  and  this  is  to  be  kept  in  view 
and  favored  in  putting  a  construction  upon  a  policy." 

In  May  on  Insurance,  §  174,  the  learaed  author  says :  ''  It 
was  early  held,  with  special  reference  to  contracts  of  marine 
insurance,  that  the  strictum  ju8  or  apex  juris  is  not  to  be  laid 
hold  on,  but  they  are  to  be  construed  largely  for  the  benefit 
of  trade  and  for  the  insured;"  Tiemey  v.  Mhringtonj  1  Burr. 
841,  a  rule  which,  under  different  forms  of  expression,  has  ob- 
tained with  reference  to  all  kinds  of  insurance  to  the  present 
day.  Having  indemnity  for  its  object,  the  contract  is  to  be 
construed  liberally  to  that  end,  and  it  is  presumedly  the  in- 
tention of  the  insurer  that  the  insured  shall  understand  that, 
in  case  of  loss,  he  is  to  be  protected  to  the  full  extent  which 
any  fair  interpretation  will  give;  Ihw  v.  Hope  Inmranoe  Co.\ 
1  Hall  (N.  Y.)  174 ;  Riggin  v.  Paiapeco  Iwewrmce  Co,,  7  Harr. 
&  J.  (McD.)  279.  The  spirit  of.  the  rule  is,  that  when  two  in- 
terpretations, equally  fair,  may  be  given,  that  which  gives  the 
greater  indemnity  shall  prevail.  To  afford  a  reasonable  in- 
demnity in  any  given  case,  the  amount  of  the  insurance 
money  payable  would  or  should  bear  some  proportion  to  the 
value  of  that  which  was  lost,  and  against  the  loss  of  which 
the  contract  was  made.  It  would  seem  absurd  to  estimate  the 
loss  upon  any  other  basis.  If  he  value  of  the  land,  or  any 
other  matter  not  the  subject  of  the  insurance,  unless  expressly 
made  material*  by  the  contract,  would  seem  to  be  unimpor- 
tant in  the  estimate.  If  the  mortgagee  desires  to  indemnify 
himself  against  the  loss  of  the  building,  to  maintain  the  mar- 
gin of  his  security,  why  should  the  value  of  the  land  affect  the 
verdict?  What  principle  of  indemnity  against  the  loss  of 
buildings  could  involve  an  inquiry  as  to  the  price  of  the  land  ? 
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The  contracts  of  thoee  who  engage  in  the  bnsiness  of  general 
insurance,  with  a  fixed  form  of  policy,  should  be  construed,  if 
the  language  of  the  contract  is  reasonably  susceptible  of  such 
construction,  so  as  to  afford  a  scheme  for  calculating  a  propor- 
tion which  ,will  produce  uniform  results  upon  some  general 
principle  or  rule  of  indemnity.  An  experiment  with  a  few 
hypothetical  cases,  wrought  out  according  to  the  appellant's 
scheme  of  proportion,  will  fully  illustrate  the  fact  that  the  re- 
sults are  not  uniform,  are  agreeable  to  no  general  rule  of  in- 
demnity, do  not  preserve  any  relative  proportion  between  the 
mortgage  debt  and  the  security,  and,  in  some  cases,  indem- 
nity is  impossible. 

On  the  other  hand,  it  would  seem  proper  that  the  damages 
sustained  from  the  fire,  and  the  value  of  the  mortgaged  premi- 
ses insured  before  the  fire^  should  be  the  terms  of  a  proportion 
which  will  determine  the  amount  of  the  insurance  money 
payable  in  any  given  case.  It  was  against  the  loss  of  the 
buildings  the  insurance  was  taken,  and  the  proportion  which 
the  injury  bears  to  their  value  gives  such  a  ratio  of  the  in- 
surance money  which  the  assurer  should  contribute  to  the 
loss  as  is  consistent  with  the  purpose  of  indemnity.  This 
scheme  gives  uniform,  consistent  and  just  results,  preserves 
approximately  the  relative  proportions  of  the  mortgage  debt 
and  security,  and  gives  the  assured  a  measure  of  indemnity 
corresponding  with  the  purpose  of  his  contract^ 

Where  the  buildings  are  insured  to  their  full  value,  and 
the  loss  is  total,  in  that  case  only  can  the  assurer  be  held  for  the 
full  amount ;  but  if  the  defendant  company  made  such  a 
contract,  they  should  comply  with  its  terms.  It  is  objected, 
that,  without  any  increased  consideration,  the  assurers  are 
thus  held  to  ir^ure  against  the  verv  class  of  risks  which  their 
policy  was  especially  conditioned  against;  that  by  the  as- 
signment of  the  policy  as  collateral  they  are  subject  to  greater 
hassard  and  increased  risk,  and  receive  no  proportionate  con- 
sideration therefor.  It  will  be  observed,  however,  that  the 
transfer  is  made  with  the  consent  of  the  company ;  the  in* 
creased  risks  are  voluntarily  accepted ;  new  rights  and  new 
duties  accrue  and  are  assumed  by  both  parties ;  the  duty  of 
notice  is  enjoined  upon  the  mortgagees,  perhaps,  to  afford  op- 
portunity for  cancellation.    Mund  &  Albrecht  are  eliminated 
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from  the  contract,  and  its  provisions  subsist  between  other 
parties,  under  new  terms  and  conditions;  the  measure  of 
damages  is  materially  changed ;  the  right  to  an  assignment 
of  the  mortgage  is  stipulated  for,  and  thus,  in  some  cases,  full 
indemnification  against  loss  is  secured. 

We  are  of  opinion  that  the  words  of  the  contract  already 
referred  to  may  resonably  be  taken  either  in  an  enlarged  or 
restricted  sense,  and  that,  inasmuch  as  the  more  limited 
sense  gives  a  construction  to  the  policy  more  beneficial  to  the 
assured,  appropriate  to  the  subject  matter  of  the  contract,  and 
in  accord  with  all  its  remaining  provisions,  producing  in  the 
largest  variety  of  cases,  uniform  results,  consistent  with  the 
purposes  of  the  instrument,  the  contract  should  be  thus  con- 
strued, and  especially  so  as  it  appears  that  no  injustice  is 
thereby  done  to  the  assurer. 

We  are,  therefore,  constrained  to  construe  the  clause  under 
consideration,  'Uhe  premises  mortgaged  or  charged,"  to  em- 
brace only  the  premises  mortgaged,  which  were  insured,  and 
therefore,  we  find  no  error  in  the  judgment  of  the  court 
below. 

JudgvMfni  qffirmed. 


BOOK  NOTICES. 


BttUtrlaad  oa  Huucm.  A  treatise  on  the  law  of  damages,  embracing  an 
elementary  expoaition  of  the  law,  and  also,  its  appUcaUon  to  partioa- 
lar  aabjoota  of  contract  and  tort.  By  Hon.  J.  O.  Sutherland.  8  vols. 
Oallagban  A  Co.,  Chicago.    1888. 

When  a  new  work  appears  upon  a  subject  upon  which  there 
are  already  several  treatises  which  are  of  acknowledged  ezcel- 
lenoe  and  authority,  the  lawyer  at  once  asks  the  question, 
what  is  the  object  of  this  book,  and  what  will  be  gained  by 
adding  it  to  the  works  already  in  the  hands  of  the 
profession. 

Thl»  author  of  these  volumes  gives  us  the  answer  to  the  first 
of  these  questions  in  his  prefieuse. 

He  states  what  is  well  known' to'the  profession  that  the  law 
of  damages  has  been  for  many  years  in  the  course  of  rjetpid 
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and  expansive  growth,  that  its  former  applications  have  been 
stibjected  to  frequent  forensic  and  judicial  review  with  the 
advantage  of  the  experience  and  learning  of  the  past,  and  the 
stimulus  of  new  and  diversified  interests  demanding,  proteo- 
tion  and  new  forms  of  injury  invoking  redress. 

He  calls  attention  to  the  diversity  of  opinion  upon  many 
subjects  decided  by  the  courts  of  various  states  and  shows  the 
danger  that  these  difTerences  are  liable  to  become  permanent 
and  to  destroy  the  harmony  and  symmetry  of  the  system  of 
our  general  jurisprudence. 

His  view,  and  there  can  be  no  doubt  that  it  is  correct,  ia 
that  upon  a  subject,  when  the  authorities  are  so  conflicting 
that  frequent  elementary  expositions  of  the  law,  embracing  a 
discussion  of  the  discordant  cases  with  reference  to  the  gen- 
eral principles  which  all  acknowledge  are  important,  for  the 
purpose  of  counteracting  this  centrifugal  tendency. 

When  the  author  possesses  the  requisite  ability  to  analyze 
cases,  to  harmonize  them  as  far  as  possible  and  to  show  wherein 
they  are  at  variance  with  fundamental  principles  of  reason 
and  justice,  there  is  no  doubt  that  his  influence  may  be  very 
great  and  very  beneficial  in  this  view,  and  a  work  which  per- 
forms such  labor  successfully  cannot  fidl  to  receive  the  appro- 
bation of  the  ablest  men  upon  the  bench  and  at  the  bar. 

But  there  is  a  large  part  of  the  profession  who  are  not  jurists 
but  are  practitioners  in  a  practical  sense  and  many  of  tbem 
are  very  successful  in  their  practice.  They  wish  a  work  which 
will  lighten  their  labors,  in  searching  for  authorities  and 
Sfive  their  valuable  time. 

To  them  their -library  is  like  the  tools  to  a  mechanic,  and 
they  measure  any  work  by  its  practical  utility,  and  they  ask 
the  question,  what  better  is  any  work  oflfered  them,  than  those 
they  already  have  in  their  libraries. 

It  appears,  from  the  plan  of  this  work,  that  it  is  designed  by 
the  ailthor  to  meet  botii  of  the  wants  above  indicated,  to  har- 
monize the  jurisprudence  of  the  country  and  to  be  a  help  to 
the  practitioner. 

To  accomplish  these  purposes  the  work  is  divided  into  two 
parts,  the  first  volume  beipg  an  elementary  treatise  upon  the 
law  of  damages  and  torts,  of  the  principles  of  the  law,  treating 
fully  upon  the  subjects  of  compensation,  as  the  first  principle 
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of  the  law,  giving  the  elements  of  damage,  the  classes  of  dam- 
age, discussing  the  questions  of  direct  and  of  consequential 
damage,  treating  of  remote  and  proximate  caues,  legal  reduc- 
tions and  liquidations  and  conventional  liquidations  and  dis- 
charges, and  a  number  of  other  equally  important  sub- 
jects. 

In -short,  volume  one  may  be  said  to  bear  the  same  relation 
to  the  law  of  damages  as  volume  one  of  Greenleaf  does  to  the 
law  of  evidence.  The  method  of  treating  this  part  of  the 
subject  in  all  its  details,  seems  to  be  the  best  for  its 
purpose. 

First,  the  principle  is  laid  down,  with  any  acknowledged 
exceptions;  and  this  principle  is  elucidated  and  sustained  by 
illustrations  drawn  from  adjudged  cases,  and  when  the  cases 
are  conflicting  they  are  tested  by  the  general  principle.  To 
the  student,  the  judge,  and  to  any  one  desiring  to  know  the 
underlying  principles  of  the  subject,  no  book  yet  written  can 
supply  the  place  of  this  volume. 

Part  two,  consisting  of  volumes  two  and  three,  seems  to  be 
written  more  from  the  same  .standpoint  of  the  practitioner, 
and  to  be  designed  to  furnish  the  lawyer  with  the  latest  deci- 
sions upon  the  various  subjects,  and  to  bring  the  authorities 
down  to  the  present  time,  and  therefore  of  necessity  partakes 
more  of  the  character  of  a  digest  or  book  of  reference  upon 
the  various  subjects  treated  upon. 

It  contains  twenty-seven  chapters  and  covers  substantially 
the  whole  ground  of  thelaw,  being  especially  full  upon  the  sub- 
jects of  official  and  other  bonds,  and  vendor  and  vendee  of 
both  real  and  personal  property. 

It  is,  perhaps,  to  be  regretted  that  the  author  has  not,  in 
these  volumes,  given  us  the  benefit  of  his  own  vigorous  analy- 
sis and  ability  to  deduce  the  principles  of  the  law,  and  has 
not  so  thoroughly  attempted  to  show  what  the  law  is  and 
should  6e»  and  wherein  inharmonious  cases  fail  in  their  logic 
as  in  the  first  part. 

But  perhaps  this  might  have  rendered  the  work  more 
extensive  than  the  plan  of  the  author  would  warrant. 

When  it  is  stated  that  the  table  of  cases  in  the  three  vol- 
umes show  over  22,000  cases  cited,  the  amount  of  labor 
required  in  the  preparation  of  the  work  will  be  seen. 
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After  having  done  what  is  very  seldom  done  in  these  days, 
read  the  whole  work  through  carefully,  we  have  no  hesitation 
in  saying  that  the  publishers  are  warranted  in  saying,  in  their 
prospectus,  that  the  work  is  offered  as  the  most  accurate  and 
exhaustive  treatise  on  the  law  of  damages  now  in  print,  as 
one  of  the  ablest  works  on  any  legal  subject  which  have 
appeared  in  this  country.  O.  W.  A. 


larly  IftndrHoldiag  Among  the  Oermaaa.    By  Denman  W.  Boos.    Scale  A 
Bngbee,  Boeton.    |S.OO. 

The  spirit  of  philosophy' is  abroad  in  the  land;  the  mania 
for  investigation  invades  every  profession,  and  the  wand  of 
science  waves  triumphant  over  every  department  of  human 
thought  Even  the  '^  power  of  precedent "  is  broken,  and  the 
thoughtful  lawyer  is  clambering  over  the  lumber  of  aoqumula- 
ted  years  and  effete  systems,  to  inquire  the  why  and  the 
wherefore  of  laws.  Everybody  and  idl  professions  are  trying 
to  get  at  radical  truths  and  primitive  conditions — ^the  ''  at- 
omic facts"  of  existence  and  the  foundations  of  institu* 
tions. 

Mr.  Ross  has  undertaken  to  elucidate  a  single  obscure 
point  in  early  German  history,  and  determine,  for  all  time, 
whether  land,  among  our  teutonic  ancestors,  in  early  times, 
was  held  in  common  or  distributively;  whether  its  ownership 
and  use  were  based  upon  communistic  principles,  as  in  Russia^ 
and  elsewhere,  at  the  present  day,  or  upon  rights  of  private 
property  and  the  law  of  inheritance.  The  subject  is  one  of 
importance  in  a  historical  and  philosophical  aspect,  but  is  de- 
void, of  course,  of  "  practical  value  "  to  the  practitioner.  But 
the  day  has  passed  when  a  lawyer  can  be  a  '^  red  tape  lawyer,'^ 
that  is,  know  the  dry  technicalities  and  lifeless  formulas  of 
the  law  and  the  dreary  routine  of  practice  and  nothing  be- 
side. 

To  all  who  are  possessed  of  the  spirit  of  investigation,  aided 
by  a  rational  desire  to  know  the  fountain-head  from  which 
our  customs  and  laws  are  derived,  this  book  cannot  fail  to- 
be  of  interest  and  value. 
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DIGEST  OF  CASES: 


Aetioa  hj  liMkhtldmr  Agaiiift  Baak  OfiMr  tor  JCifmuuifcmrat.— An 
Mtion  will  not  lie  by  a  stookbolder  in  a  national  bank  against  the  preai- 
dent  and  directors  for  their  neglect  and  mismanagement  of  the  at&drs 
of  the  bank,  whereby  insolvency  ensaed  and  the  stock  became  worth- 
less.   Ommmq^  ▼.  JSTolsqy.    44N.J.     28  Alab.  L.  J.  27. 

Attemey— Q>mpro»t<>e— Jtrftori^y— JVejKiwpffon  o/.— Persons  dealing 
with  an  attorney  respecting  his  client's  business  may  Justly  infer  that 
be  has  all  the  powers  implied  by  the  relation,  but  not  that  he  has  the 
power  to  compromise  and  release  debts  or  transfer  and  convey  the  goods 
or  landa  of  his  client.    lBaac$  y.  Zugmnith^s  liar's.    Pa.    40  Leg.  Int.  886. 

Bsildiag  AMoeiatieu— /fisotveiuq^—Depofilora  and  Stockholders— Mar- 
skaUmg  of  Assets —Priority  of  Payme9U.—A  building  association  which 
hasy  without  authority  in  its  charter,  received  deposits  from  strangers, 
cannot,  in  case  of  insolvency,  decline  to  repay  such  deposits  on  the 
ground  of  its  want  of  authority  to  receive  them.  Such  depositors  are  to 
be  regarded  as  creditors  of  the  association,  when  the  charter  of  a  build- 
ing association  authorises  it  to  receive  deposits  of  money  from  stook- 
holdeia,  and  to  pay  interest  thereon,  in  cases  of  insolvency,  such  stock- 
holders ajne,  as  regards  their  deposits,  creditors  of  the  sssociation,  and 
entitled  to  their  share  pari  poMu  with  other  creditors  taking  preoedeooe 
of  the  stockholders.    Appeal  qf  OrissweU,    Pa.    Wis.  L.  N.  Sept.  6. 


Chattel  Mortgage— X««y.— A  transfer  of  property  by  chattel  mortgage 
properly  executed  and  recorded  passes  the  title  without  delivery.  Hie 
mortgagee  is,  in  law,  in  possession  of  the  mortgaged  chattels,  and  an  offi- 
cer cannot  levy  on  them  by  virtue  of  a  writ,  without  first  paying  the 
mortgaged  debt.    Berson  v.  Nw§a$c    Sup.  Ct.'Oal.    1 1  Pac  C.  Ii.  J.  602. 


CeastsUe— .9\w-BiB.— A  brought  several  auito  against  several  defend- 
ants, all  residing  in  the  same  locality.  The  constable  who  served  the 
writs  of  summons,  ohaiged  in  addition  to  his  fees,  mileage  in  each  esse, 
and  afterward  A  recovered  Judgment  against  each  defendant  for  costs 
including  mileage.  In  an  action  by  the  constable  against  A  to  recover 
his  fees,  etc.,  Md,  that  he  was  entitled  to  recover  mileage  in  each  case, 
and  not  in  one  only.  MeOee  v.  DJOon.  Pa.  May,  1888.  Chicago  L.  N., 
Sept.  1. 

itaspeiatlear— Ltei  onJSkarss  of  SU>ei^— There  ia  no  common  law  lien  on 
stocks  in  fhvoc  of  a  corporation  for  a  debt  due  it  by  a  shareholder.  A 
bank,  which  ia  not  a  bank  of  issue  cannot  claim  a  lien  on  shvcs  of  one 
of  its  stockholders  by  way  of  set-off  for  an  indebtedness  of  his  to  the 
bank,  where  there  is  no  special  provision  in  its  charter  giving  it  that 
right.    MerdkuUs*  B^kv.Shouse.    Pa.    40 Leg.  Int.  826. 
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Oorpozmtion— ^0(0  oJ-^B^  Whom,  Signed.—The  autbority  of  an  officer  of 
a  oorporation  to  execute  its  note  depends  upon  the  by-laws,  or  upon  the 
custom  of  the  oorpomlion.  If  It  be  the  custom  of  acorporation  to  permit 
the  treasarer  to  execute  its  promissory  notes,  the  corporation  will  be 
bound  by  such  note,  especially  if  It  received  the  benefit  of  the  money 
for  which  it  was  executed.  JFbater  ▼.  Okio  CoL  R,dt  M.Oo.  U.  8.  C.  C. 
Ool.    8  Col^  Rep.  537. 

Deed  Absolate  as  a  Mortgage^  TFAoe  is  SuffideiU  JBvidenee,^A  grantor 
who  claims  that  a  dcM  absolute  on  its  face  was  in  fact  intended  only  as  a 
mortgage,  mr-^t  make  out  his  case  by  clear,  precise  and  indubitable  evi- 
dence, but  this  does  not  mean  there  shall  be  no  conflicting  or  rebutting^ 
evidence ;  if  the  grantor's  evidence  is  clear,  precise  and  carries  with  it  a 
conviction  of  its  truth,  it  is  sufficient.  Hartley^a  App.  Pa.  40  Leg.  Int. 
828. 

Diieharge  of  '%MikXtit-'N<mrLiabQ\iy  Therefor,  —  A  town  is  not  liable 
to  a  person  injured  by  the  discharge  of  a  rocket  by  an  officer  of  the  town 
in  violation  of  an  ordinance  of  the  town.  BaU  v.  2bimi  of  Woodbtne.  la. 
16  N.W.  Rep.84H. 

Dramihop~"Batera"— lAoense.— Itis  an  indictable  offense  to  sell  *'bli- 
ters"  compounded  of  medicine  and  intoxicating  liquors  withotit  having- 
a  dramshop  or  other  license  authorizing  the  sale,  notwithstanding  tho 
same  is  authorized  and  stamped  by  the  United  States  to  be  sold  as  **bit- 
ters,"  without  any  further  license  to  sell  the  same  as  a  liquor  dealer. 
auUt  V.  LiOard.    Mo.    17  Cent.  L.  J.  27. 


Vedexal  Covrt— Jiiriadtefion.— The  federal  courts  of  equity  usually  fol- 
low by  analogy  state  statutes  of  limitation,  but  they. will  not  do  so  if  the 
effect  of  such  statute  is  to  limit  their  general  chancery  jurisdiction. 
Tice  V.  School  Dist.  U.  8.  C.  C,  D.  Neb.    4  Col.  L.  R.  18. 

Fire  JjuwnatiM-'Assiffnment  of  BoHey  After  Xom— ^eCion.— A  clause  in 
a  policy  providing  that  the  same  shall  be  void  if  assigned  after  a  flre,  ia 
illegal,  and  such  assignment  is  valid;  and  carries  with  it  the  right  to 
maintain  a  suit  to  correct  a  mistake  therein.  Spare  v.  JSTome  Mui,  inf. 
Cb.    U.  8.  C.  C,  Oregon,  Aug.  18.    Chicago  L.  N.,  Sept.  1. 


Fraad— jPsrey  to-^Belief^Apaity  to  the  fhind  cannot  seek  relief  in  tho 
courts  from  the  consequences  of  his  unlawful  act.  WkUon  v.  JFVeemcm. 
Pa.,  Nov.  26.    Denver  L.  J.,  Aug.  28. 


Innixaaoe— Cbvem^  tti  Pol\cj^Breach.—A  covenant  in  an  inaurance 
policy  that  it  shall  be  void  if  the  property  beoomes  incumbered  by  a 
judgment,  is  violated  by  the  entry  of  a  warrant  of  attorney  annexed  to  a 
bond  in  which  the  insured  is  obliger,  although  the  oonditions  of  the 
bond  has  never  been  broken,  and  there  was  no  Ume  in  which  execu- 
tion could  have  issued  on  the  Judgment.  HiU  v.  Bau  JIvC  F.  Ina,  Cb.  Pa* 
40  Leg.  Int.  843. 
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Lifi  TuiwuiMW  Death  by\J^>iaon.^A  death  by  taking  poison,  though 
eidentally  done,  ia  not.  covered  by  a  policy  of  insurance  against  bodily 
injories  caused  by  external,  violent  and  accidental  means,  and  which 
also  provided  that  it  should  not  extend  to  any  death  caused  '*by  taking 
of  poison."  J^fOodt  v.  U.  S,  Mut,  Aeet.  Ass.  Pa.  Feb.  23.  Denver  L.  J. 
Aug.  28. 


Vegligenoe— l?\Mir— iYffuTy— 22eoov«ry.— A  person  who  from  an  impulse 
of  fear  produced  by  the  wronfUl  act  of  another  acts  erroneously  and  in 
consequence  thereof  receives  an  injury  which  he  would  not  otherwise 
have  received,  win  not  be  precluded  from  recovering  damages  on  the 
ground  of  contributory  negligence.    Mo.    10  Mo.  App.  197. 

Negotiable  lastmrnent— iVomtMo^y  J^otes.—While  no  particular  form 
of  words  is  necessary  to  constitute  a  promissory  note,  and  while  it  need 
not  contain  the  words  "promise  to  pay,"  yet  in  the  absence  of  such 
words  there  must  be  other  words  of  equivalent  import.  Held,  where  the 
only  words  used  were  **Cartage  ticket,  50  cents ;  Hibbard,  Spencer  A  Ck>.," 
that  such  an  instrument  was  not  a  negotiable  promissory  note.  Hibbard 
V.  Hariow,    HI.  June  27.    Denver  L.  J.  Sept.  4. 


Parol  AgioemoBtf— j&iveeii^'cm.  —  When  a  parol  agreement  is  executed 
courts  will  not  inquire  into  the  consideration  nor  disturb  the  condi- 
tion in  which  parties  have  voluntarily  placed  themselves.  Where  the 
contract  is  actually  cancelled  and  the  property  surrendered,  it  is  at  an 
end,  and  the  formality  of  a  written  release  is  unnecessary.  The  effect 
of  an  executed  agreement  is  the  fiiiame  whether  the  contract  be  sealed  or 
otherwise.    Mussel  v.  Berkstresser.    Mo.    Wis.  Lb  N.,  Sept.  18. 


TartBsrs— OAoOef  Mcrtffage  bj^Residenee  m  Diferent  OamUriesSe- 
tfottiiii^.— It  is  held  in  Indiana  under  a  statute  providing  that  **no  i^ssign- 
ment  of  goods  l^  way  of  mortgage  shall  be  valid  as  against  any  other 
persons  than  the  parties  thereto,  where  such  goods  are  not  delivered  to 
the  mortgagee  or  assignee  and  retained  by  him  unless  such  assignment 
or  mortgage  shall  be  acknowledged  as  provided  in  cases  of  deeds  of  con- 
veyance and  recorded  in  the  recorder's  office  of  the  county  where  the< 
mortgagor  resides  within  ten  days  after  the  execution  thereof;  that  a 
mortgage  of  goods  executed  l^  a  partnership,  must  be  recorded  In  the- 
counties  where  the  partners  reside,  and  if  they  reside  in  different  count- 
ies, then  there  must  be  a  record  of  such  mortgage  in  the  different  count- 
ies.   Cframffer  v.  Adams.    Ind.,  May  Term,  1888.    Legal  Adviseri  Sept.  11. 


PeddUag  ^  StaitUe  PrevenUng  —  OonstUuHonalUy.  —  A  state  stat- 
ute providing  that  no  person  shall  be  deemed  a  peddler  by  selling  arti- 
cles which  are  the  manufacture  of  the  state,  and  that  no  person  shaU  be 
licensed  as  a  peddler  who  has  not  resided  one  year  in  the  state,  and  pro- 
viding penalties  for  peddling  without  a  license,  held,  unconstitutional  as 
diMriminating  against  non-residents  and  assuming  the  power  to  regu- 
late commerce  among  the  states.  Matter  ^f  WoXaofn.  U.  S.  D.  C.  V t.  28 
Alb.  L.  J.  12. 
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?tnM«l  Pjwptrtj— 6lBfa  Jdewl^^lggWcm,— In  asles  of  penpnal  property 
when  anything  remaina  to  be  done  to  the  thing  sold  to  identify  Hf  or  di»- 
orlminate  it  troia  other  things,  the  aale  ie  not  oomplete.  But  if  the  deftr 
intention  of  the  parties  is,  that  the  property  shall  pass,  notwithstanding 
something  remains  to  be  done  to  it  before  it  is  definitely  ssoertained,  the 
sale  will  be  oonsidered  executed.  Weiia  ▼.  LUUq^leUL  Tex,  June  96. 
Denver  L.  J.,  Sept.  11. 

Fraotiee— Jfocfoq^  StaHng  Oam^es  for  Action.— A  plaintiif  seeking  a 
single  recovery  upon  two  grounds,  both  of  which  may  .be  true,  may 
state  both  grounds  in  a  single  cause  of  action.  A  plaintiflT  claiming  to 
recover  upon  either  of  two  causes  of  action,  both  of  which  can  not  be 
true,  and  he  does  not  know  which  one  is  true,  may  state  them  as  separ- 
ate causes  of  action,  stating  them  in  the  altemative«  in  one  petition. 
OitiMena*  NU  Bank  v.  a  N.  O.d  T.  P.  By.  Gb.    Cincinnati  Sup.  Ct. 


Bpeeial  Terdiet.— A  special  verdict  must  state  facts  essential  to  the  en- 
try  of  a  Judgment  upon  it.  It  cannot  be  aided  by  intendment,  or  a  ref- 
erence to  extrinsic  facts  appearing  on  the  record.  KMuM  V.  SehulU*  Fa« 
40  Leg.  Int.  329. 

Telegraph  Oompany— JfeMc^e— '*Ac£»^eel  to  Dsk^y."— Telegraph  com- 
pany no  right  to  insist  on  the  sender  of  a  messsge  oonsenting  to  have  it 
stamped  ^'accepted  subject  to  delay."  Marvm  v.  We$tem  Union,  Diet. 
Ct,  aty  of  N.  Y.    Chicago  li,  N.,  Sept.  1. 

Trade-Xark— TFAcU  i9.— The  terms  "sliced  animals,''  ''sliced  birds,** 
etc.,  applied  to  dissected  pictures  or  pussies  for  children,  were  held  a  valid 
trade-mark,  as  being  arbitrary  fancy  names,  and  not  .describing  the  arti- 
cle nor  the  game.    Selehow  v.  BcUker,    K.  Y.    64  How.  Pr.  212. 


Trade-Xark—  What  N^oL—The  object  ofa  trsde-mark  is  to  indicate  by  its 
-own  meaning,  or  by  association,  the  origin  or  ownenhip  of  the  article  to 
which  it  is  applied.  2re2d,that  a  sign  placed  over  a  man's  place  of  business 
.with  a  row  of  beer  barrels  painted  on  it,  would  indicate  that  he  sold  beer; 
the  letters  *'P.  B.*'  stamped  on  the  head  of  the  barrels,  and  the  words 
''Depot  of  the  Celebrated"  placed  above,  and  the  words  "Philsdelphia 
Beer"  placed  below  the  row  of  barrels,  would  indicate  that  he  sold  Pliil- 
adelphia  beer,  and  such  sign  and  label  relate  only  to  the  description  of 
the  beverage  dealt  in  by  him,  and  cannot  be  protected  as  a  trade  mark. 
JElffffers  V.  Hink.    Cal.    11  Pac.  C.  L.  J.  427. 


Vndae  laflaenoe—^nrietca/inpi.— Where  a  testator  embraced  spirttnsl- 
ism  as  practiced  by  his  beneficiary,  who  claimed  to  be  a  spirit-medium, 
and  the  testator  became  possessed  of  it,  and  suflfered  it  to  dominate  his 
life,  and  where  his  belief  in  spiritualism  was  artfWy  used  by  the  bene- 
Hciary  to  alienate  him  from  his  only  son  and  to  get  his  property,  Mrf, 
that  a  will  made  in  such  a  mental  condition  and  under  such  influences 
should  be  set  aside.  Thoriy[>9on  v>  S<Wfk9,  U.  8. 0.  C.  D.  Ind.  Fed.  Rep., 
March,  188S. 
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CURRENT  TOPICS. 


OOIRITUTIOVAL  JUDICIAL  AJUUDMHT. 

Every  member  of  the  profession  should  make  a  special  effort 
to  get  tills  amendment  properly  in  the  hands  of  the  voters  at 
the  coming  election. 

Bemrniher  thai  every  vote  caely  if  not  for  the  amendment^  eounU 
agamat  it^  whether  itbeeo  written  or  nc€. 

Mo  man  can  vote  without  having  his  ballot  counted  either 
for  or  against  the  amendment.  Therefore,  it  is  all-important 
that  every  ticket  of  every  party  should  bear  the  words  *'  For 
the  Constitutional  Judicial  Amendment,  tbs." 

If  the  voter  wants  to  vote  against  it,  he  can  do  so  either  by 
erasing  the  whole  or  by  erasing  ''Yes"  and  writing  "No" 
instead. 

We  notice  that  some  German  newspapers  have  advised  their 
readers  to  vote  against  all  the  amendments.  This  is  done 
through  forgetfulnessof  the  amendment  of  which  we  now  speak. 
See  these  German  editors  and  have  a  special  notice  given  to 
their  readers  that  this  amendment  is  not  political  and  ought 
to  be  voted  for.  A  few  hours'  work  will  secure,  this  desirable 
change  in  our  judicial  system. 


iXAxnrAtiov  OF  AymoAsn. 

The  next  examination  of  applicants  for  admission  to  the  bar 

will  be  held  on  next  Tuesday.    Anent  this  examination  we 

may  mention  the  fact — it  being  of  kin  by  blood  and  cloeely 

related  in  interest— that  Will  H.  Scott,  of  64  W.  Third  street, 
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Cincinnati,  O.,  has  collected  and  published  in  pamphlet  form, 
all  the  '^  questions  submitted  to  the  graduating  classes"  of  the 
Cincinnati  Law  School,  from  1879  to  the  present  time,  which 
he  sells  at  the  small  sum  of  fifty  cents. 


AV  UDOBTAVT  AXnOLB. 

We  publish  elsewhere  in  this  issue  an  article  from  the  pen 
of  one  of  the  most  successful  law  writers  of  to-day,  Mr.  J.  W. 
Donovan,  of  Detroit,  Michigan,  author  of  "Modern  Jury 
Trials,"  "Trial  Practice,"  etc.  He  is  working  a  particular 
vein  peculiarly  his  own,  which,  although  it  does  not  deal  with 
the  dry  technicalities  of  the  law,  yet  yields  that  which  every 
practitioner  stands  most  sorely  in  need  of.  The  article  we 
publish  is  in  the  same  line  as  his  former  works,  was  written 
expressly  for  the  Ohio  Law  Journal  and  will  be  followed  by 
others  of  a  similar  character..  Trials  of  fact  or  questions  of 
fact  are  too  much  neglected,  and  in  a  failure  to  get  out  all  the 
facts,  or  to  properly  handle  them  after  they  have  them,  is 
wherein  nine-tenths  of  those  lawyers  who  do  not  succeed  are 
lame.  The  desire  of  the  Journal  is  to  help  lawyers  to  help 
themselves,  and  we  feel  sure  we  cannot  do  this  better  than  by 
giving  them  the  secret  of  "  winning  cases." 


NOTES  OF  CASES. 


VRWBFAYIB  XaXL. 

The  Maryland  Court  of  Appeals,  in  the  recent  case  ci  Negley 
y.  FbrrcWf  lays  down,  in  dear  cut  terms,  one  phase  of  the  law 
of  libel  by  newspapers.  The  court  say :  "  The  fact  that  one 
is  the  proprietor  of  a  newspaper  entitles  him  to  no  privilege 
in  this  respect  not  possessed  by  the  community  in  generad. 
The  law  recognizes  no  duty,  imposed  by  him  arising  from  his 
relations  to  the  public,  to  defame  and  libel  the  character  of 
any  one;  and  if  he  does,  it  is  no  answer  to  say  he  did  so  in 
good  faith  and  without  malice,  believing  it  to  be  true.  Mal- 
ice in  one  sense  may  be  said  to  be  an  essential  element  in  an 
action  for  libel,  but  not  malice  in  the  ordinary  sense  of  hatred/ 
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or  iU^wll  agidflsi  the  person  of  whom  the  defamatory  words 
af«f spoken*  If  the  publication  be  in  itself  libellous,  the  law 
iaall  such  xBases  implies  malice — in.  other,  words  it  says,  you 
luure*  no  right  to  libel  another,  whatever  may  have  b€ien.tfae^ 
motive  or  intention." 

In  this  day  ci  cheap  oolnmny  and^a  penehofliU  on  tl^e  p^?of 
a  certain  class  of  joamalista  for  the  sensational,  this  is  an : 
eminentfy  just  and  righteous  holdings  But  it  has  been  laid 
down  by  our  law*  writers  and  is  held.by  our  courts,  that  wh^r^, 
the  circumstances  und«r  which  the  libel  was  uttered  aiys  si^ch 
as  to  indicate  that  >  it  was  done  in  supposed  line  of  duty,, 
presumption  of  malice  is  rebuited,-anc(  th^  onus  of  provingf 
actual  malioe,  or  the.  want  of  reaaonablQ. or,  probable  oan^e,  isi 
upon  the  plaintiff;  Oookv.  HiOr^  Sandf.  848^  Dmrrdt  v.  Djcjb- 
ermm,  19  Md.  450;  WhUe  v.  Niehob,  3  How.  297 ;  Bradl^  v, 
FMer,  3  Wall.  335 ;  DaiMna  v.  lord,  Paulet  L.  R«.5  Q.  B.  M ; 
Didmmm  v.  Earl  of  WHtoUj  1  F.  &  F.  419;  Mouriee  v.  Wardmt 
54  Md. ;  Falkhard's  Starkie,  §  688 ;  1  Greenleaf  B v.  §  25L. 


ORIGINAL  ARTICLES. 


wnnmie  OASES. 
The  subject  most  vital  to  a  trial  lawyer's  parotice  is  the  art 
of  wanning  cases  before  juries.  His  record  will  be  early  made, 
and  he  can  govern  his  fortune  for  many  years  by  a  single  vicr 
tory  in  a  single  line  of  practice ;  with  aU  this  responsibility, 
before  him,  with  life  and  death  at  his  fingers'  ends,  how  few 
wiU  profit  by  any  other  than  a  series  of  blunders,  to  attain  a 
reasonable  degree  of  skill  in  the  winning  way  resorted  to  by 
our  shrewdest  advocates?  Some  are  so  selfish  that  they 
think  they  have  learned  all  there  is  to  be  known,  and 
need  only  wait  their  golden  opportunity.  As  well  say  one  man 
owns  all  the  rare  paintings  in  Christendom.  The  novelty  of 
argument  is  often  the  charm  that  holds  a  waiting  audience. 
If  one  expects  to  win  law  suits  before  juries— a  majority  must 
be  won  or  lost  this  way— he  will  early  learn  the  advantage  of 
striking  statements  and  original  illustrations. 
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Mr.  Beecher's  great  popularity  grew  from  his  quaint  ex- 
pieesions  and  apt  figures  of  speech ;  Talmage  came  to  fiime 
by  a  similar  road  ;  Gtough  and  Collins  each  follow  the  style 
of  speaking  that  appeals  to  the  eye  and  heart  and  senses,  with 
a  unique  art  that  is  captivating. 

Lincoln,  through  his  stories,  turned  many  a  verdict  that 
Brady  would  have  won  by  pathos,  Voorhees  by  rhetoric,  and 
Webster  by  a  commanding  logic.  The  history  of  Corwin's 
career,  with  his  jokes  excluded,  would  be  mostly  unprofitable ; 
Mark  Twain,  Bret  Harte,  and  Artemus  Ward  each  establish 
their  view  of  the  value  of  saying  something  in  speeches.  If 
we  come  a  little  nearer  and  take  a  few  actual  cases,  we  will 
be  more  firmly  grounded  in  the  belief  that  saying  things 
with  tact,  spirit,  and  energy,  is  the  key  to  conviction  or  clear- 
ance in  very  many  trials.    Here  are  three  reported  instances : 

F  was  charged  with  an  assault  on  E's  wife  with  a  stove 
griddle.  He  was  taken  far  from  his  home  and  tried  by  a 
jury.  Deep  feeling  existed.  Both  families  lived  in  one. house, 
and  all  know  the  unhappy  consequences.  Forthe  people,  were 
five  witnesses ;  for  the  defense,  his  own  statement.  Counsel 
was  called  from  a  distance,  and  much  expected  of  his  address 
to  the  jury — dimply  because  he  had  a  name  for  making  peculiar  or- 
gwnents,  I  shall  never  forget  how  serenely  he  first  separated 
all  witnesses,  how  clearly  he  drew  the  contrast  of  each  story 
by  itself,  how  poorly  the  people's  case  really  matched  itself. 
I  began  to  think  it  was  time  for  fine  work — when,  without  a 
sign  of  any  notes,  counsel  began  his  defense  by  the  bible  story 
of  ^*  Susanna  and  the  Elders."  It  was  not  over  half  told  when 
h#  was  called  on  to  name  the  page,  and  insisted  his  bible  was 
not  paged,  as  every  intelligent  lawyer  should  know  before  his 
election  as  prosecutor !  The  jury's  eyes  said  go  on.  They 
w.ere  evidently  interested  in  Susanna's  &te,  and  we  could 
now  see  that  the  spirit  of  the  play  was  in  the  story^ — when 
'?  Daniel  come  to  judgment,"  and  by  his  art  of  separating  wit* 
n^sses,  released  her,  counsel  could  see  that  it  discharged  the 
defendant,  and  abruptly  closed  his  speech  with  a  verdict  of 
acquittal,  and  this  in  the  face  of  five  witnesses  I 

The  next  case  was  an  action  for  trimming  shade  trees,  not 
large  in  amount,  but  pointed  in  practice.  M  owned  a  house 
and  lot  in  T,  on  a  corner,  near  a  planing  mill.    It  was  sur- 
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rounded  by  UU,  bushy  shade  trees,  forming  almost  a  solid 
wall  of  protection  from  sparks  and  fires,  quite  common  at  the 
mill.  In  M's  absence  the  street  shade  trees  were  closely 
trimmed,  and  a  distant  relative  took  the  responsibility  of  in* 
eluding  M's  corner  with  the  rest,  just  ^ for  the  looks  of  the 
street 

The  bill  was  rather  unexpected,  and  accordingly  resisted. 
A  young  lawyer  defended  in  this  singular  argument :  making 
a  full  and  excellent  picture  of  the  trees  and  beautiful  dwell- 
ing, as  they  originally  looked,  with  limbs  and  leaves  in 
full  size  and  completeness ;  he  then  aketched  the  premises,  in 
all  their  barrenness,  after  trimming,  and  actually  made  the 
trees  look  so  like  telegraph  poles,  and  the  house  seem  so  liable 
to  take  fire  from  exposure  to  tne  mill  sparks,  that  the  point 
was  convincing  and  complete  in  the  boyish  picture,  which  he 
would  point  to  with  great  confidence,  as  showing  not  only  no 
ben^  (this  only  ground  if  recovery  waa  had),  but  a  poritive 
damage  to  his  dienCs  property.  He  wound  up  a  terse  and  taking 
apeech  by  citing  the  statute  on  disfiguring  streets  by  destroy- 
ing live  trees,  and  won  a  signal  victory.  I  have  always 
thought  there  was  more  argument  in  that  picture,  than  a  two 
hours  speech  would  have  been  to  the  jury,  one  of  whom  re- 
marked, "I  have  served  fifteen  years  on  juries,  and  never 
aaw  a  case  before  so  clearly  put  and  illustrated.'^ 

The  last  instance  of  novelty  in  argument,  was  in  a  replevin 
case  to  recover  to  the  owner  a  large,  black  stallion,  known  as 
'*  Black  Jack."  Simons,  the  owner,  imfKXted  him  from  Eng- 
land. He  was  very  strong,  and  few  could  manage  him.  Be- 
ing short  of  money,  he  was  mortgaged  for  two  hundred  and 
fifty  dollars,  which,  when  due,  was  unpaid,  but  to  save  suit 
one  hundred  dollars  more  was  advanced  by  the  mortgagee,  for 
a  bill  of  sale  of  the  animal,  i^ranting  the  vendor  possession, 
mse  and  income  during  the  current  season.  It  being  also 
^reed  that  sale  should  be  made  at  eight  hundred  dollars,  in 
<case-  of  an  offer.  A  lawyer,  having  a  claim  in  judgment 
against  original  owner,  levied  on  the  horse,  after  first  securing 
a  written  statement  as  follows: 

''I  hereby  warrant  my  horee^  "Black  Jack,"  to  be 
seventeen  hands  high;  sound,  English  blood,  seven 
years  old,  and  that  there  is  no  claim  against  him,  exo&pt  amort- 
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giftie  to  one  Wright,  for  three  hundred  and  i^fty  dollars." 
^'Witness,  J.  Wright.  "Signed,  J.  Simons.-' 

Seeing  hia  horse  taken  from  iiuder  him,  as  it  were,  Wright 
brought  replevin — ^showed  chattel  mortgage,  bill  of  sale,  iden* 
tified  horse,  and  rested.  The  above  warranty  was  then  read 
in  evidence,  and  something  proved  as  to  the  value  of  the  horse, 
and  its  inadequate  price  in  the  three  hundred  and  fifty  dol- 
lars compared  to  the  real  value  of  the  property.  Plaintiff's 
case  began  to  look  hopeless,  as  in  that  state,  if  the  parties 
intended  what  they  said  in  the  writing^  it  was  a  chattel 
mortgage  and  no  more,  even  if  called  a  bill  of  sale. 
Bur  Wright  is  recalled,  and  said  he  witneesed  the 
pajier'in  a  mere  formal  manner.;  that  the  lawyer  who  asked 
hiui  to,  pretended  to  be  a  granger,  and  did  not  give  him 
timtf-  enough  to  comprehend  thd  wording  he  had  signed* 
The  trial  judge  was  inclined  to  call  it  a  mortgage  lien,  and 
instructed  the  jury  to  find  accordingly,  before  the  dosing  words 
were  said  to  the  jury.  The  ingenious  position  of  plaintiff's  coun- 
sel wis  something  like  this :  we  agree  that  Simone  imported,, 
owned,  mortgaged,  and  finally  sold  a  large,  valuable  horse  to 
Wright.  Here  is  the  horse :  a  splendid,  large  show  picture- 
was  exhibited.  It  was  both  mortgaged  and  sold  to  Wrighl. 
it  is  /oily  to  deny  such  a  statement.  Now,  if  Wright  never  aold 
it  back,  then  it  is.  unlawful  to  take  Wrigh^9  horae  to  pay  Sjnum'^ 
debL  The  bill  of  side  and  mortgage  are  honestly  made  and 
honestly  recorded.  Could  not  Wright,  at  any  time,  sell  h» 
horscit  to  any  man  ?  Did  he  sell  him  to  any  one  ?  Never. 
HereltiounBel  read  sentence  by  sentence  of  the  '^warranty," 
and  said  that  is  not  a  bill  of  sale,  but  a  descriptive  lie,  and 
does  not  pass  the  title  to  any  one.  "  But,"  continued  counsel^ 
'*  what  of  thedifiference  in  money  advanced  and  value  of  the 
hor^er— the  equity  side  ?  Why,  thU  about  it:  replevin  suits  are 
not  in  equity;  they  are  suits  of  law  to  settle  legal  titles.  Men 
mustmofa  (Mr  ouf/i  contracts;  courts  and  juries  simply  inter- 
piretthem  by  common  sense  principles.  Here  was  a  powers 
fbl  horse,  a  man  in  debt,  cramped  by  a  mortgage, 'allowed  in 
addition  to  three  hundred  and  fifty  dollars  cash,  the  value  of 
a  year's  service,  worth  nine  hundred  dollars  more ;  think  of  the 
certainty  of  soinething  down,  something  to  accrue  to  original 
owner,  and  the  great  risk  to  Wright  in  advancing  large  sums  on 
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rach  a.  ^  white  elephant '  (or  black  one),  that  might  cast  him- 
self, and  die  or  be  disabled  any  day :  who  of  the  jury  wooid  ad- 
▼ance  three  hundred  and  fifty  dollars,  even,  and  board  the 
horse  a  year,  to  get  it  back  ?  Then,  the  price  is  fair.  The 
horse  belongs  to  Wright,  who  never  sold  it,  and  is  entitled  to 
its  possession,"  which  he  obtained. 

It  IS  this  simple  style  of  stating  facts  that  convinces  laymen. 
In  all  his  arguments,  Abraham  Lincoln's  art  was  in  his  illus- 
tartions.  I  remember  of  speaking  with  his  old  neighbors  at 
Springfield,  ^bout  the  year  1870,  while  his  many  virtues  were 
fresh  in  the  minds  of  all  Americans,  that  all  comments  on 
his  legal  success  pointed  to  his  happy  faculty  of  "utUmi^  tn- 
cidenta.  One  said :  **  Mr.  Lincoln  was  so  quaint  that  we  al- 
ways expected  something ;  we  went  to  see  him  get  the  jury ; 
he  did  it  handsomely.  He  never  made  any  long,  dry  argu- 
ments. His  speeches  were  crisp,  meaty,  and  full  of  something 
to  carry  home/'  Another  said:  ''He  had  a  knack  of  illus- 
trating his  points  by  some  comparison  which  was  always  ef- 
fective. Everything  he  said  had  meaning  in  it,  and  was  ex- 
pressed so  that  it  would  bring  its  full  meaning  home  to  the 
Tnoet  ignorant  person.  He  was— if  I  can  use  such  an  expres- 
sion— the  most  illustrative  man  I  ever  met  in  my  life!  He 
could  illustrate  by  a  jest  or  a  little  anecdote,  which  would 
have  a  volume  of  significance." 

Detmi.  3fieh,  J.  W.  Donovan. 


REPOBTEB    CASES. 


ZMWAWn  OOMHITUO  TO  A  XOVSI  OV  Urvei  Mm  DrOOBXI€aBLI 

ooniroT  voT  a  gkab0i  ov  thb  oorarr. 

{Mio  8%iprems  Owrf.  September  95,  ISSS.) 
State  v.  Sghlattbrbbgk. 
InfanU  committed  to  a  house  of  refnge  and  ooirection,  under  Bev.  8tat. 
I206O,  for  '*  Inoorrlgible  oondaot,"  are  not  committed  "  for  oflbnsea 
against  a  law  of  tlie  state/'  witliin  the  meaning  of  Rev.  Stat.  |  JMITI ; 
and  benoe  ihej  most  be  supported  as  provided  in  Rev.  Stat.  |  SSTS, 
and  not  by  the  county. 

Motion  for  leave  to  file  a  petition  in  error  to  reverse  the 
judgment  of  the  District  Court  of  Cuyahoga  County. 
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In  1881  an  alternative  writ  of  mandamus  was  issued  from 
the  Court  of  Common  Pleas  of  Cuyahoga  County,  on  the  rela- 
tion of  Rice  and  others,  oohstituting  the  Board  of  Directors  of 
the  House  of  Refuge  and  Correction,  Cleveland,  against  Sch- 
latterbeck  and  others,  constituting  the  Board  of  County  Com- 
missioners of  Cuyahi^a  County,  and  Bander,  auditor  of  the 
county.  By  the  writ  the  commissioners  were  commanded  to 
direct  the  county  auditor  to  issue  a  warrant  upon  the  treas- 
urer of  the  county,  in  favor  of  the  relators,  for  the  sums  named 
in  the  petition  for  the  mandamus,  that  is  $1,571.80  and  tl,- 
548.20,  and  the  auditor  was  commanded  to  draw  such  warrant 
or  warrants  accordingly,  or  that  the  commissioners  and  audi- 
tor show  cause  why  they  refuse  to  do  so.  The  sums  men- 
tioned were  the  amounts  claimed  to  be  due  from  the  county 
to  the  relators  ''for  boarding  prisoners  committed  to  the 
house  of  refuge  and  correction,  state  cases  from  police  and 
probate  dourts,  for  the  quarters  ending  December  21,  1880,  and 
March  31,  1881."  The  house  of  refuge  and  correction  was 
established  and  organized  under  the  municipal  code  of  1869, 
§§219-270;  Rev.  Stats.  §§2031-2082.  Fully  one-half  of  the 
persons  so  committed,  and  for  whose  maintenance  compensa- 
tion is  thus  sought,  were  infants  committed  for  'incorrigible 
conduct"  alone,  and  this  is  true  of  both  accounts.  On  issue 
joined  it  appeared  the  commissioners  offered  to  allow  and  pay 
the  accounts  if  the  directors  would  strike  therefrom  the 
amounts  claimed  for  the  maintenance  of  infants  committed 
for  ''incorrigible  conduct"  alone,  but  the  directors  refused  to 
strike  out  such  portion  of  the  accounts. 

The  Revised  Statutes  provide  as  follows:  "§2060.  The 
board  may,  at  its  discretion,  receive  into  such  institution  in- 
fants under  the  age  of  sixteen  years,  committed  to  their  cus- 
tody in  either  of  the  following  modes,  to-wit : 

1.  Infants  committed  by  the  mayor  of  the  corporation  or 
any  judge  or  justice  of  the  peace  of  the  county,  on  complaint 
and  due  proot  of  the  parent,  guardiati  or  next  friend  of  such 
infant^  that  by  reason  of  incorrigible  or  vicious  conduct  such 
infant  has  rendered  his  control  beyond  the  power  of  such 
parent,  guardian,  or  next  ifriend,  and  made  it  manifestly  re- 
quisite that  from  regard  to  the  future  welfare  of  such  infant 
and  for  the  protection  of  society,  he  should  be  placed  under 
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the  guardiaoBhip  of  the  board  of  directors  of  saoh  hoase  of 
correction. 

2.  Infants  committed  by  the  authorities  aforesaid,  where 
complaint  and  due  proof  have  been  made  thst  such  infant  is 
a  proper  subject  for  the  guardianship  of  the  directors  of  such 
iastitution,  in  consequence  of  vagrancy  or  incorrigible  or  vic- 
ious conduct,  and  from  the  moral  depravity  of  the  parent, 
guardian  or  next  friend,  in  whose  custody  such  infant  may 
be,  or  other  cause,  such  parent,  guardian  or  next  friend,  is  in- 
capable or  unwilling  to  exercise  the  proper  care  and  disci- 
pline over  such  incorrigible  or  vicious  infant." 

'*§2071.  The  expense  of  maintaining,  infants  committed  to 
a  house  of  refuge  and  correction  by  a  court  or  magistrate  of 
the  county  in  which  such  institution  is  situated,  or  by  the  po- 
lice, or  other  court  of  the  corporation,  for  offenses  against  the 
law  of  the  state,  or  for  tirial,  or  as  a  witness,  shall  be  paid  by 
the  county  ;  and  the  expense  of  infants  committed  by  town- 
ship trustees  shall  be  paid  by  the  township,  and  of  those  com- 
mitted by  parents  and  guardians  shall  be  paid  by  them,  ex- 
cept in  cases  where  the  board  otherwise  determine;  all  which 
expenses  shall  be  ascertained  and  fixed  by  the  board." 

''§2072.  The  expense  of  maintaining  and  administering 
the  affiiirs  of  the  house  of  refuge  and  correction,  above  the  re- 
ceipts thereof,  shall  be  audited,  and  paid,  from  time  to  time, 
by  the  council  of  the  corporation ;  and  a  tax  for  such  ex- 
pense shall  be  levied  and  collected  as  a  part  of  the  ordinary 
expenses  of  the  corporation." 

The  court  of  common  pleas  refused  to  award  a  peremptory 
writ  and  dismissed  the  petition,  the  district  court  aifirmed 
-the  judgment,  and  this  motion  is  filed  for  leave  to  file  a  peti- 
tion in  error  to  reverse  as  well  sucli  order  of  dismissal  as 
.also  the  judgment  of  affirmance. 

Kaifij  Sherwood  &  BunU,  for  plaintiffs  in  error. 

Stone  &  Hodden^  for  defendant  in  error. 

Okey,  J  .  The  question  presented  is  whether  infants  com- 
mitted to  the  house  of  refuge  and  correction,  Cleveland,  un- 
der Rev.  Stats.  §2050,  sub-divisions  1  and  2,  for  'incorrigible 
conduct,"  are  committed  "for  offenses  against  a  law  of  the 
atate,"  as  those  words  are  employed  in  Rev.  Stats.  §  2071,  and 
mre  arc  clear  in  the  opinion  that  they  are  not.    An  offense 
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against  a  law  of-  tbe  state  is  an  atct  punisfaiable  as  a  orime  un^ 
der  fk  statute. 

In  ex  parte  ChriatmM,  10  WestL.  Jour.  64,  there  is  an  elabort 
ate  opinion  to  show  that  a  prosecution  by  peace  warrant| 
which  is  a  proceeding  to  prevent  the  commission  of  crime, 
was,  by  a  liberal  construction  of  the  act  relating  to  the  juris- 
diction of  the  probate  court,  embraced  by  the  words  ''crimes, 
otfenses  or  misdemeanors;"  but  this  court,  on  well  settled 
principles,  held  otherwise.  The  State  v.  Brazier^  37  Ohio  St. 
78.  It  is  not  allowable  to  interpret  that  which  has  no  need 
of  ipterpretation ;  and  that  rule  should  always  be  applied 
where,,  as  here,  the  language  of  the  statute  is  plain,  its  pro- 
visions in  harmony,  and  the  enforcement  of  the  act,  accord- 
ing to  its  terms,  will  not  lead  to  absurd  results.  Hathaim/^a 
Wm,  4  Ohio  St.  383 ;  SeoU  v.  Hiekox,  Lawler  v.  Burtj  7  Ohio  St. 
88,  840;  Harbeeh  v.  Toledo.ll  Ohio  St. 219;  Calkins  v.  The  Staiey 
14  Ohio  St.  222. 

If,  as  claimed,  the  statute  operates  unjustly  on  the. city  of 
Cleveland,  and  others  in  like  condition,  the  legislature  should 
Binend  it. 

[To  appear  in  39  Ohio  St]  Motsicn  overmfacL 


tnm  DT  RATI  0  ASB  TO  BB  F  AIB IH10  TBI  OOVSTT  TIBAIIIBT. 
( Ohio  AqMneflM  Omrt.    September  SK,  18S8.) 

Cleveland  v.  Jbwktt. 

Fi -esand  eosta  reoelved  by  the  directon  of  the  work  honae at  Cleveland,, 
fjroin  peraonii  oonVioted  of  mlademeanors,  under  the  statutes,  in  proe<^ 
eeatlona  in  the  name  of  the  atate  in  the  oonrta  of  Cnyahoga  Oonnty, 
and  committed  to  anch  work  hooae  for  non-payment  of  fine  and  ooeta,. 
mnat,  under  Rev.  Stat,  jf  SS02,  be  paid  into  the  county  tieasury ;  and 
where  anch  finea  and  coeta  have  been  paid  into  the  city  teaaury,  the 
city,  on  ref u^ngto  pay  the  aame  into  the  county  treaaury,  ia  liable  to 
an  fiction  therefor  by  the  county  oommiaaionera. 

Motion  for  leave  to  file  a  petition  in  error  to  reverse  the 
judgment  of  the  District  Court  of  Cuyah<^  County. 

The  city  of  Cleveland  has  a  work  house,  constructed,  organ- 
ised and  maintained  under  the  Municipal  Code  of  1869,  §^271, 
282 ;  Bev.  Stat  §  §  2095, 2107.  During  the  years  1879, 1880  and 
1881,  divers  persons  were  convicted  in  the  Courts  of  Cuya- 
hoga County,  for  misdemeanors,  punishable  by  statute,  |»roee- 
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cnted  in  the  name  of  the  state,  and  committed  to  tbe  work 
hoQBe  for  non-pavment  of  fines  and  costs.    Many  of  the  per- 
sons so  committed  paid  their  fines  and  costs  to  the  directors  of 
the  work  house  and  were  thereupon  discharged.    The  sums 
thus  received  in  money,  during  that  period,  amounted  to 
M,333.34,  and  the  directors  paid  the  same  into  the  city  treas- 
ury.   The  city  refusing  to  pay  over  this  sum  into  the  county* 
treasury,  the  county    commissioners   of  Cuyahoga  County 
brought  suit  in  the  court  of  common  pleas  of  that  county, 
against  the  city,  and,  in  1882  recovered  judgment  against  it 
for  $6^485.32,   which  judgment  was  aflSrmed  in  the  district 
court,  and  the  city  now  moves  for  leave  to  file  in  this  couTt  a 
petition  in  error  to  reverse  as  well  the  judgment  of  the  court 
of  common  pleas  as  the  judgment  of  affirmance. 
JKbm,  Sherwood  &  ButUs,  for  plaintiff  in  error. 
SUme  &  Hodden^  for  defendants  in  error. 
Okey,  J.     No  error  was  committed  in  the  courts  below.    A 
person  thus  committed  to  a  work  house,  may  at  any  time,  pay 
the  amount  or  balance  of  his  fine  and  costs  in  money,  and 
obtain  a  release;  and  by  a  fair  construction  of  the  statute,  the' 
directors,  or  the  clerk  of  the  court  assessing  the  fine  and  cbstsi 
may  receive  the  money;  but  there  is  no  authority  to  pay  the 
money  into  the  city  treasury;  it  must  be  paid  into  the  county 
treasury     Rev.  Stat  §  §  617, 1751,  2104,  6802.    The  principle 
stated  in  the  preceding  case  of  The  State  y.  ScMaUerbeek  applies ; 
and  it  is  proper  to  say  in  this  case,  as  was  said  in  that,  that  if 
the  statute  operates  unjustly  on  the  city  of  Cleveland  and 
others  in  like  condition,  as  is  claimed,  the  legislature  ehould 
amend  it. 
[To  appear  in  39  Ohio  St.]  Motion  overruled. 


jmmxcnov  m  jvsnoBs  ov  thx  fbacs— vov-BisiDBn  compact 

OAnrOT  BE  iKBVXD  BT  FITBUCATIOV. 

{Ohio  Supreme  Couri.    Sept.  25»  188S.) 

Smith  &  Curtis  v.  6.  C.  Hoover  &  Co. 

1.  The  only  mode  in  which  joriBdiction ,  tn  invitunifOveT  the  defendant  oom- 
puiy  m  miite  anthoriced  hy  the  act  of  Fehmary  27, 1846  tS.  A  C.  1188) 
eonld  be  obtained,  waa  prescribed  by  section  two  of  the  act,  to- wit! 
by  service  of  process  at  their  usual  place  of  business  within  the 
-^unty  wherein  the  suit  was  brought. 
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2.  In  aoiions  against  anlnooqporated  oompanles  by  name  aa  authorlaed 
by  that  act,  oonatraoiiYe  serrioe  on  defendants  by  pablioation,  as  aa- 
tborised  by  section  thirty-flye  of  the  Jostioe's  code  of  March  14, 1868 
(S.  ii  C.  709),  when  seryice  of  sammons  cannot  be  made  and  property 
haabeen  seised  in  attachment  cannot  be  resorted  to  in  lieu  of  actaal 
senrltib,  at  the  nsoal  place  of  basiness  of  the  company  within  the 
county. 

8.  The  appearance  of  a  defendant  in  court  for  the  sole  purpose  of  ob- 
jecting, by  motion,  to  the  jurisdiction  of  the  court  over  his  person 
is  not  an  appearanoe  in  the  action  or  a  waiver  of  any  defect  in  the 
mode  or  manner  by  which  such  Jurisdiction  is  claimed. 

Bbbob  to  the  District  Court  of  Tuscarawas  County. 

On  the  thirteenth  of  May,  1878,  Smith  &  Curtis  commenced 
an  action  before  T.  H.  Mozena,  a  Justice  of  the  Peace  of  Mill 
Township,  in  Tuscarawas  County,  against  O.  C.  Hoover  <&  Co., 
"a  firm  doing  business  in  the  State  of  Ohio,"  to  recover 
$178.02  on  a  special  contract.  The  summons  was  returned, 
endorsed,  ''  the  within  named  defendants  not  found  in  my 
county."  At  the  commencement  of  the  action  an  affidavit 
for  an  attachment  was  filed  with  the  justice  by  the  plaintifib, 
on  the  ground  that  the  *'  said  defendants  were  non-residents  of 
Tuscarawas  County,  Ohio."  A  writ  of  attachment,  with  no- 
tice of  garnishment  to  W.  A.  Bovey  &  Co.,  was  placed  in  the 
hands  of  the  constable  with  the  sum;nons,  which  writ  was 
returned,  served  "  by /delivery  to  W.  A.  Bovey  in  said  Mill 
Township,  a  copy  of  this  order  and  a  written  notice  to  appear 
and  answer,"  etc.  On  the  twenty-third  of  May,  1878,  W.  A. 
Bovey,  of  the  firm  of  W.  A.  Bovey  &Co.,  appeared  before  the  jus- 
tice, and,  on  oath,  stated  that  W.  A .  Bovey  &  Co.  were  indebted 
to  G-.  C.  Hoover  k  Co.,  in  the  sum  of  $200.00.  Thereupon,  the 
justice  made  the  following  order :  ''  Having  failed  to  get  ser- 
vice on  the  defendants,  G.  C.  Hoover  k  Co.,  I  adjourn  this  ac- 
tion until  July  5,  1878,  at  nine  o'clock  a.  M.,for  the  purpose  of 
getting  service  of  dpfendants  by  publication." 

Proof  of  publication  having  been  made,  the  defendants  filed 
the  following  motion  :  ''  And  now  comes  the  said  defendants, 
6.  C.  Hoover  &  Co.,  for  the  purpose  of  this  motion  only,  and 
expressly  disclaiming  any  and  all  intention  or  purpose  of 
making  or  entering  an  appearance  upon  the  merits  of  this. 
case,  or  for  any  other  purpase  save  that  contained  in  this  mo- 
tion, and  here  moves  the  said  T.  H.  Mozena,  J.  P.  aforesaid,  to 
dismiK8  this  action,  discharge  the  garnishee  herein,  and  dissolve 
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the  attachment  issued  herein  for  the  foUbwing  causes,  to-wit: 

*'  1.  That  said  justice  of  the  peace  has  no  jurisdiction  of  the 
persons  of  said  defendants,  or  either  or  any  of  them. 

'*  2.  That  the  said  justice  of  the  peace  has  no  jurisdiction  of 
the  property  of  said  defendants. 

''  8.  That  no  service  of  process  has  been  made  upon  defend- 
ants as  required  by  law. 

*'  4.  The  answers  of  the  garnishees  herein  are  wholly  insuffi- 
cient to  give  said  justice  of  the  peace  jurisdiction  of  the  prop- 
erty of  these  defendants,  as  said  answers  fail  to  disclose  affirma- 
tively  that  said  garnishees  are  indebted  to  the  said  defend- 
ants ;  and  even  if  they  were,  it  could  give  said  f.  P.  no  jurisdic- 
tion agaiust  said  firm. 

'*  Yeaoley,  Douthitt  a  Hbalxa, 

This  motion  was  overruled,  and  defendants  filed  the  follow- 
ing motion : 

"  And  now  comes  the  said  6.  C.  Hoover  A  Co.,  defendants, 
for  the  purpose  of  this  motion  only,  and  disclaiming 
all  intention  or  purpose  of  entering  any  appearance  in 
this  cause  as  td  the  validity  or  invalidity  of  the 
cause  of  action  sued  upon,  but  appearing  for  the 
purpose  of  this  motion  and  for  no  other  purpose,  and  waiving 
none  of  the  rights  of  defendants  herein,  here  moves  said  jus- 
tice of  the  peace  to  discharge  the  attachment  hereinbefore  is- 
sued ill  this  cause,  and  dissmiss  the  action  for  the  following 
causes,  to  wit : 

'*  1.  That  said  affidavit  in  attachment  is  insufficient  in  law 
to  maintain  an  attachment  or  justify  the  issuing  of  an  order 
of  attachment,  and  can  confer  no  jurisdiction  upon  ^aid  jus- 
tice in  this  action,  either  of  the  person  or  property  of  said 
defendants. 

''  J.  W.  Yeaglby,  and  Douthitt  &  Healea, 
"  Attorneys  for  Defendants  J* 

This  motion  was  also  overruled.  Whereupon  the  justice  pro- 
ceeded to  hear  the  cause  (no  one  appearing  for  defendants^ 
and  upon  the  testimony  offered  by  the  plaintifiEs,  rendered 
judgment  for  the  plaintifb  for  the  sum  claimed,  and  ordered 
the  garnishees  to  pay  the  amount  thereof  into  court. 

The  defendants  filed  a  petition  in  error  in  the  court  of  com- 
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mon  pl(0^  where  the  jadgment  of  the  jastice  was  affirmed. 
But  Upon  like  petition  in  error,  the  district  court  reversed  the 
judgment  o^  the  court  of  common  pleas  and  the  justice  of  the 
peace. 

This  proceeding  is  prosecuted  to  reverse  the  judgment  of 
the  district  court. 

J.  F.  McOuUough  and  /.  T.  BamhiUj  for  plaintiff  in  error. 

Yeagley^  DaiUhiU  &  Sealea^  for  defendants  in  error. 

MgIlvainb,  J.  At  common  law  a  partnership  could  sue 
and  be  sued  only  in  the  name  of  the  members  of  the  firm. 

By  the  act  of  February  27,  1846,  (44  Ohio  L.  66),  however, 
it  was  provided  that  unincorporated  companies  formed  for  the 
purpose  of  carrying  on  any  trade  or  business,  or  for  the  pur- 
pose of  holding  any  species  of  property,  within  the  state  of 
Ohio,  might  sue  or  be  sued  in  any  of  the  courts  of  this  state, 
by  the  usual  or  ordinary  name  of  the  company  without  setting 
forth  in  the  process  or  pleadings  the  names  of  the  members 
of  such  company.  Undoubtedly,  the  original  action  was  in- 
tended to  be  prosecuted  under  favor  of  this  statute,  and  the 
only  question  before  us  is,  did  the  justice  of  the  peace  acquire 
jurisdiction  of  the  defendant  company?  The  second  section 
of  the  act  provides :  '^  That  process  against  any  such  company 
or  firm,  under  the  provisions  of  this  act,  shall  be  served  by  a 
copy  left  at  their  usual  place  of  doing  business  within  the 
county."  It  is  conceded  that  jurisdiction  was  not  so  obtained ; 
but  it  is  claimed  that  personal  jurisdiction  was  acquired  by 
constructive  service  under  section  thirty-five  of  Justice's  Act 
of  March  14,  1853  (Swan  A  Critchfield,  777),' which  provides 
for  service  by  publication  where  property  of  the  defendant 
has  been  taken  under  an  order  of  attachment  and  it  shall 
appear  that  the  summons  issued  in  the  action  has  not  been 
and  cannot  be  served  on  the  defendant  in  the  county  in  ttie 
manner  prescribed  by  law. 

A  majority  of  the  court  are  of  opinion  that  this  mode  of 
seryicel  by  publication  does  not  apply  in  cases  which  can  be 
prosecuted  only  under  favor  of  the  act  of  1846,  which  specifio- 
idly  prescribes  the  mode  of  acquiring  jurisdiction  of  the  de- 
fdndaiit  company ;. namely,  by  service  of  process  at  the  usual 
]da06  6f  doing  business  within  the  county,  to-wit:  the  county 
iir  which  the  process  was  issued.    The  statute  is  special  and 
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independeat.  It  gives  a  new  temeiy  and  piewnribes  the  mode 
fiBd  manner  of  enforcing  it.  Being  comfxlete  in  itself,  we 
tiiink,  the  mode  prescribed  for  acquiring  jurisdiction  of  the 
defendant,  m  imvUam^  is  ezdnsive.  This  conclusion  jit  ap- 
pears to  me,  is  inevitable  from  the  dear  intentipn  of  the  legis- 
lature that  action  against  companies  in  the  firm  name  should 
be  prosecuted  onlyin  the  pounty  in  which  the  U9ual  place  of 
business  may  be  situated,  without  regard  to  the  residence  of 
the  members  of  the,  firm.  The  claim,  however^  of  plaintifb 
in  error  makes  the  non^reeidence  of  the  members  a  test  of 
jurisdiction  in  any  county  where  property  of  the  company 
may  be  seiz^  in  attachment,  without  regard  to  the  .usual 
place  of  business  of  the  company.  We  think  the  act  of  1846 
is  inconsistent  with  such  claim. 

Again  it  is  claimed  by  plaintifib  in  error  that  defendants  in 
error  voluntarily  appeared  in  the  action  before  tiie'  justice  by 
filing  their  motions  to  dismiss  the  action,  etc.  (See  statement 
of-case). 

It  is  not  claimed  that  a  voluntary  appearance  was  intended 
by  the  defendants,  but  the  claim  is,  that  the  filing  of  said  mo- 
tions was,  in  law,  an  appearance  to  the  merits  of  th()  cause, 
and  consequently,  a  waiver  of  any  objections  to  the  niode  or 
manner  by  which  jurisdiction  ovt^r  the  persons  of  defendants 
waa  acquired. 

The  appearance  of  a  defendant  in  court  for  the  sole  pur- 
pose of  objecting,  by  motion,  to  the  mode  or  manner  in  which 
it  is  claimed  that  jurisdiction  over  his  person  has  been  ao* 
quired,  is  not  an  appearance  in  the  cause  or  a  waiver  dt  any 
defect  in  the  manner  of  acquiring  such  jurisdiction.  While 
on  the  other  hand,  the  appearance  for  the  purpose  of  contest- 
ing the  merits  of  the  cause,  whether  by  motion  or  formal 
pleading,  is  a  waiver  of  all  objections  to  the  juriBdiction  of  the 
court  over  the  person  of  the  defendant,  whether  the  defendant 
intended  such  waiver  or  not. 

In  respect  to  this  question,  an  important  distinction  is 
made  between  an  objection  to  the  jurisdiction  of  the  subject 
matter  of  the  suit,  and  of  the  person  of  defendant;  although 
complete  jurisdiction  in  the  court  to  hear  and  determine  the 
action,  is  not  acquired  unless  the  court  has  jurisdiction  over 
both  th6  st^bject  matter  and  the  person.    An  objection  to 
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jiiriedictioQ  over  the  subject  matter  is  a  waiver  jc^  objections 
to  the  jarisdictioa  of  the  person,  while  an  objection  to  the 
jurisdiction  of  the  person  is  a  waiver  of  nothing. 

The  motions  of  defendants,  which  are  relied  on  as  an  ap- 
pearance in  the  original  action,  when  considered  in  the  light 
of  the  circumstances  disclosed  in  the  record,  were  objections 
to  the  jurisdiction  of  the  court  over  the  persons  of  the  de- 
fendants, and  nothing  more.  Hence,  the  objections  to  the 
manner  of  acquiring  such  jurisdiction  were  not  waived. 

A  question  somewhat  similar  to  the  present  arose  in  Handy 
V.  Inmranee  Company^  37  Ohio  St.  366,  in  which  the  filing  of  a 
motion  by  defendants  to  dismiss  the  action,  was  held  to  be  a 
voluntary  appearance  in  the  action.  The  ground  of  the  mo- 
tion in  that  case,  however,  went  to  the  jurisdiction  at  the 
court  over  the  subject  matter  of  the  action,  and  not  to  the 
jurisdiction  of  the  person  of  defendant.  While  the  motion  in 
that  case,  as  well  as  this,  was  to  dismiss  the  action ;  that  was 
for  want  of  jurisdiction  over  the  subject  of  the  suit,  this, 
over  the  person  of 'defendant. 

[To  appear  in  39  Ohio  St.]  Judgment  c^fbrmed. 


inmaSRIOV— FABTT  CAW  WOT  BB  FBOSIOUTID  MB  OTHBB  OBIKB 
TKAB  OOTBBBB  BT  BBaVIimOB. 

{dkSo  Si^^reme  Onen.    8epkember9B,  1S8S.) 
State  v.  Vakdbbpool  bt  al. 

1.  A  peraon  eztndlted  ander  the  piovliloiis  of  the  tieety  of  1S42,  be- 
tween the  United  States  and  Greet  Britain,  on  not  be  detained  in 
eQBtody,.and  proeecnted  for  a  dillireat  crime  than  the  one  epeflifled 
in  the  wanant  of  ecctiadition. 

X  Tliepfoiiaiona  of  this  treat j  are  part  ofthelaw  of  the  land,  enfoioe- 
abla  by  the  Jodftcial  tribunals  of  thtoatate,in  behalf  of  a  peraon  so 
detained  and  pioeSonted. 

HorioH  fiir  leave  to  file  a  bill  of  exceptions  to  the  judgment 
of  the  Court  of  Common  Pleas  of  Belmont  County. 

The  defendants  were  indicted  in  the  Court  of  Common  Pleas 
of  Belmont  County,  for  forgery,  committed  in  1880. 

tJpon  being  arraigned  they  pleaded,  specially,  that  prior  to 
the  finding  of  the  indictment,  they  were  residents  and  citi- 
Bens  of  "Canada,  and  had  been  extradited  therefrom   to  the 
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Stale  of  Ohio^  the  extradition  warrant  specifying  that  they 
were  charged  in  Butler  County  with  an  offenee  within  the 
piovisionB  of  the  treaty  of  1842,  between  the  United  States 
and  Oreat  Britain;  that  tb^y  have  been  tried  in  Butler  County 
for  that  offense,  convicted  and  sentenced  to  the  penitentiary, 
and  that  the  term  of  their  imprisonment  has  not  yet  expired. 

They  claim  that  until  a  reasonable  time  after  the  expira- 
tion oT  that  sentence,  they  cannot  be  tried  for  another  offense. 

On  demurrer  to  this  plea  the  court  of  common  pleas  so  held, 
and  remanded  the  prisoners  to  the  authorities  of  the  peni- 
tentiary, and  stayed  the  proceedings  until  a  reasonable  time 
after  the  termination  of  their  imprisonment  to  enable  them 
to  return  to  Canada. 

The  state  excepts  to  this  decision,  and  now  asks  leave, 
under  the  provisions  of  section  7306  of  the  Bevised  Statutes, 
to  file  a  bill  of  exceptions  to  the  same. 

D.  A  HaUingmoorth  and  A.  H.  MUehdlj  for  plaintiff  in  error 

C.  H.  BlaeUmm^  for  defendants  in  error. 

Johnson,  C.  J.  The  demurrer  to  plea  presents  the  question, 
whether  the  facts  stated,  exempted  the  accused  from  prosecu- 
tion in  Belmont  County,  until  a  reasonable  time  has  elapsed 
after  the  expiration  of  their  sentence  for  the  prime  committed 
in  Butler  County. 

The  state  had  obtained  possession  of  the  accused  from  the 
authorities  of  Canada,  under  the  provisions  of  the  Ashburton 
Treaty,  for  trial  in  Butler  County. 

They  were  there  tried,  convicted,  and  sentenced  for  the 
crime  upon  which  they  were  extradited.  Before  the  expira- 
tion of  this  sentence,  the  state  sought  to  place  them  on  trial 
for  another  crime  charged  to  have  been  committed  before  ex- 
tradition in  Belmont  County,  the*  latter  crime  being  one  for 
which  the  accused  might  have  been  extradited. 

The  court  of  common  pleas  held  that  proceedings  on  the 
indictment  in  Belmont  County  must  be  suspended  until  a 
reasonable  time  after  the  expiration  of  the  sentence  in  the 
Butler  County  case,  or  in  other  words,  that  the  state,  having 
obtained  possession  of  the  criminals,  under  the  extradition 
treaty  could  not  detain  them  in  custody  and  put  them  on 
trial  for  another  crim& 

It  wa$  also  held,  that  the  obligations  of  this  treaty  created  > 
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a  personal  right  in  favor  of  the  person  extradited,  which  he 
QOtiM  plead  in  suspension  of  a  prosecution  for  such  other 
crime. 

By  the  tenth  article  of  the  Ashburton  Treaty,  it  was  ^'agreed 
that  the  United  States  and  her  Britanic  Majesty  shall,  upon 
mutual  requisitions  by  them,  or  their  ministers  or  authorities, 
respectfiilly  made,  deliver  up  to  justice  all  persons  who,  being 
charged  with  the  crime  of  murder  or  with  assault  with  intent 
to  commit  murder,  or  piracy,  or  arson,  or  robbery,  or  forgery, 
or  the  utterancA  of  forged  paper,  committed  within  the  juris- 
diction of  either,  shall  such  an  asylum  be  found  within  the 
territories  ci  either :  Provided,  that  this  shall  only  be  done 
upon  such  evidence  of  criminality  as  according  to  the  laws  of 
the  place  where  the  fugitives  or  persons  so  charged  shall  be 
found,  would  justify  his  apprehension  and  commitment  for 
trial  if  the  crime  or  offence  had  been  there  committed;  and 
the  respective  judges  and  other  magistrates  of  the  two  govern- 
ments shall  have  power,  jurisdiction  and  authority,  upoin 
complaint  made  under  oath,  to  issue  a  warrant  for  the  appre- 
hension of  the  fugitive  or  person  so  charged,  that  he  may  be 
brought  before  such  judge  or  other  magistrates  respectively — 
to  the  end  that  the  evidence  of  criminality  may  be  heard  and 
considered;  and  if  on -such  hearing,  the  evidence  be  deemed 
sufficient  to  sustain  the  charge,  it  shall  be  the  duty  of  the 
examining  judge  or  magistrate  to  certify  the  same  to  the 
proper  executive  authority,  that  a  warrant  may  issue  for  the 
surrender  of  such  fugitives.  The  expense  of  such  apprehen- 
sion and  delivery  shall  be  borne  and  defrayed  by  the  party 
who  makes  the  requisition  and  receives  the  fugitive." 

Independent  of  treaty  stipulations,  the  obligation  to  sur- 
render fugitives  from  justice  was  of  an  imperfect  nature.  It 
rested  on  comity  between  states.  Each  determined  for.  itself 
the  extent  of  this  obligation,  and  the  nature  of  the  crime  and 
mode  of  surrender. 

Prior  to^  as  well  as  since  the  treaty  of  1842,  it  has  been  the 
settled  policy  of  both  the  United  States  and  Great  Britain  to 
fhthish  an  asylum  for  persons  changed,  in  other  states,  with 
religious  or  political  offenses.  Each  zealously  vied  with  the 
other  in  maintaining  this  right  of  asylum.  Hence  it  was  that 
the  treaty  of  1842,  was  expressly  limited  to  seven  well  defined 
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crimes.  Hence  it  was,  also,  that  the  rijcht  to  demand  a  sur- 
render in  the  specified  case  named,  was  bq  carefQlly  guarded. 
The  accused  was  protected  in  his  asylum,  unless  the  authori- 
ties-there shbuid  find  him  guilty  of  ome  of  the  crimes  specified 
in  the  treaty.  By  the  terms  of  the  treaty,  the  judge  ox  the 
magistrate  of  the  government  upon  whom  the '  demand  was 
made,  is  to  hear  and  determine  according  to  the  laws  of  his 
own  country,  whether  there  is  a  case  made,  and  it  so,  .to  re- 
port to  the  proper  executive  authority,  who  shall  issue  a  war- 
jant  for  his  extradition. 

The  right  of  the  United  States  to  demand  the  surrender  of 
a  fugitive  from  justice  found  in  the  British  dominions,  is 
purely  conventional,  hence  the  correctness  of  the  ruling  of 
the  court  below  depends  on  the  true  construction  of  the 
treaty,  and  also  how  far  the  judicial  tribunals  of  the  demand- 
ing government  are  required  to  give  effect  to  tjii^  treaty  stipu- 
lations, especially  how  far  the  judicial  tribunals,  federal  and 
state,  can  take  cognizance  of  and  enforce  the  provisions  of  the 
treaty  upon  the  plea  of  the  person  surrendered. 

In  a  8.  V.  Oaldwdl,  8  Blatchf.  131,  and  U.  8.  v.  Lawrence,  18 
Blatchf.  296,  Judge  Benedict  held,  that  while  the  abuse  of  the 
provisions  of  the  treaty  or  want  of  good  faith  by  the  de- 
manding government  might  furnish  cause  of  complaint  by 
the  surrendering  government,  yet  such  complaints  do  not 
form  a  proper  subject  for  judicial  cognisance;  see,  also, 
Adriana  v.  Lagrane.  59  N.  Y.  110.  Other  cases  to  the  same 
effect  might  be  cited,  bnt  as.  the. decisions  and  the  views  of 
writers  upon  the.  subject  differ  so  widely,  we  are  free  to  deter- 
mine the  question  from  tb^terms  of  the  treaty  itself,  guided 
by  the  well-established  rules  for  the  construction  (tf  such  in- 
fltruments. 

By  §  .3,  An.  6,  of  the  Constitution  of  the  United  States  : 
'**ThiB  constitution,  and  the  laws  of  the  United  States  made 
in  pursuance  thereof,  and  oU  treaties madsj  er  vahid^  JiaU  be  made 
'tmdertheaiuthority  of  the  United  Staieey  ehqUbe  the  impreme  law  cf 
the  kmdf  and  the  judgee  of  every  stale  shall  bebamnd  thereby,  any- 
thing in  the  constitation  and  of  any  state  to  the  contrary, 
notwithstanding." 

This  treaty  is,  therefore,  the  law  of  the  land,  and  the  judges 
ci  every  state  are  as  much  bound  therel^y,  $s  they  are  by  (he 
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o6n8titaiion  and  laws  of  the  federal  or  state  ^^vemment. 

It  iSy. tbel^efore,  the  imperative  duty  of  -the  judicial  tribunals- 
of  Ohio  to  take  cognizance  of  the  rights  of  persons  arising 
noder  a  treaty  to  the  same  extent  as  if  they  arose  under  & 
statute  of  the  state  itself. 

While  authority  is  not  wanting  to  support  the  decisions  in 
OaldwelL  v.  Oaae,  and  in  Lawrence^scoftej  suprii,  yet  we  submit  that 
thesQ  decisions  ignore  the  provisions  of  the  Federal  Constitu- 
tion jnst  cited.  Again  if  it  be  true  that  the  abuse  of  extra- 
dition proceedings  under  this  treaty  is  an  offense  for  which 
the  surrendering  government  alone  can  complain,  the  remedy 
is  totally  inadequate,  and  the  treaty  itself  may  be  rendered 
nugatory.  Where,  as  in  the  present  case,  the  surrender  is  to 
one  of  the  states,  the  prisoner  passes  beyond  the  control  of 
the  Federal  Government,  and  into  that  of  this  state,  upon 
complaint  made  by  the  British  Government  to  the  Federal 
(Government,  of  an  abuse  by  the  state  of  Ohio  of  the  process 
under  the  treaty,  the  Federal  Government  could  only  answer,. 
as  it  has  done  in  many  instances  heretofore,  that  under  our 
system  of  state  and  federal  government,  the  latter  is  power- 
less 10  control  the  state  authorities.  If  the  rights  under  the 
treaty  to  be  protected  from  other  prosecutions,  can  only  be 
enforced  by  the  surrendering  nation,  by  protest  or  otherwise, 
against  the  one  making  the  demand,  that  is,  if  it  is  a  ques- 
tion not  cognizable  in  the  courts,  it  is  of  little  value  unde? 
our  system  of  federal  and  state  govern  men t.  After  the  Uni  ted 
States  has  secured  the  surrender  for  an  offense  against  state 
law,  the  accused  is  delivered  to  the  authorities  of  the  state 
for  prosecution,  when  all  federal  control  is  lost.  If  the 
accnsed  is  of  little  or  no  political  influence,  the  difficulty  of 
giving  him  that  protection  which  was  intended  by  the  treaty 
is  86  great,  if  the  courts  cannot  intervene,  that  it  is  of  little 
or  no  value  as  a  protection  to  the  person  extradited. 

We  conclude,  therefore,  and  both  reason  and  the  weight  of 
authority  support  this  view,  that  the  judges  of  this  state  are 
bound  by  the  provisions  of  this  treaty,  and  that  if  it  secures 
to  the  person  extradited  exemption  from  trial,  for  crimes  and 
offenses  other  than  those  specified  in  the  warrant  of  extradi- 
tion, it  is  the  duty  of  the  court  to  take  cognizance  of  his  plea : 
Foster  V.  Nnt8(m,2  Petors  253  ;   Cnmmonvralth  v.  Hawes,  13  \M\-\.. 
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700;  Win$lo¥^$  Cam,  10  Am.  Law  Rev.  617;  U.  8.  v.  WaU», 
14  Federal  Rep.  130;  North  Am.  Rev.,  May,  188S,  page  497. 

XL  As  to  the  right  of  the  demanding  government  to  hold 
the  accused  and  prosecute  him  for  a  different  crime  or  offense. 

This  treaty  is  to  be  subject  to  the  same  rules  for  ascertain- 
ing the  intention  of  the  contracting  parties,  as  in  case  of  other 
<x>ntracts. 

It  enumerates  seven  well  defined  crimes  for  which  extradi- 
tion may  be  had.  It  thereby  excludes  all  non-enumerated 
•crimes  and  offenses,  whether  of  a  political  or  other  character, 
and  leaves  the  surrender  in  such  other  cases  to  the  discretion  of 
the  government,  when  he  is  found. 

It  limits  the  duty  of  surrender  to  those  cases  specified  in  the 
treaty,  in  which  the  evidence  of  guilt  is  sufficient,  according 
to  the  laws  of  the  nation  where  the  fugitive  or  person  charged 
is  found,  to  justify  his  committal  for  trial,  if  the  act  charged 
had  been  committed  there. 

The  right  of  the  nation  where  the  fugitive  is  found,  to  first 
hear  and  determine  the  case,  and  to  decide  upon  the  evidence, 
whether  according  to  its  own  laws,  the  crime  charged  has  been 
committed,  i.  «.,  whether  a  case  for  committal  has  been  made 
out,  secures  to  the  government  upon  which  the  demand  has 
been  made,  the  right  to  determine  for  itself  whether  the  de- 
mand shall  be  complied  with.  This  necessarily  excludes  the 
idea  that  the  demanding  government  can  decide  for  itself,  to 
try  the  prisoner,  after  obtaining  custody,  for  the  crimes;  other- 
wise the  purpose  of  the  treaty  is  defeated.  If  the  demanding 
government  can  so  decide,  the  whole  intention  of  the  treaty 
could  be  defeated,  and  the  right  of  asylum,  which  has  been 
the  boast  of  both  governments,  would  depend  entirely  on  the 
action  of  the  demanding  government. 

To  extradite  under  the  treaty  for  an  offense  named  thereim, 
and  then  to  retain  the  prisoner  for  a  non-extraditable  oflfonae, 
or  for  a  different  one  though  extraditable,  upon  which  no 
hearing  had  been  had  as  provided  in  the  treaty,  would  be,  not 
only  a  breach  of  good  faith  by  the  demanding  government, 
but  a  violation  of  the  right  of  asylum  in  finvor  of  the  ao- 
cosed,  guaranteed  to  him  by  the  treaty.  The  sole  object  of 
the  treaty  was  to  enable  each  government  to  protect  its  citi- 
zens, and  inhabitants  in   the  right  of  aavlum,  except  they 
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eta&e'ivithiii  th6  ptoviflionB  named.  The  liegfalation  of  beth 
goytoimentstdearlymipporisiliiB  ooniBtrtictioii. 

By  the  «cl  of  congrees  of  1848,  TJ.  8.  Rev.  State.,  § 
5272 :  "  It  ehall  be  lawful  for  the  secretary  of  state,  under  his 
hand  and  seal  of  office,  to  order  the  person  so  committed  to 
be  delivered  to  snch  person  as  shall  be  anthorised  in  the 
name  and  behalf  of  such  foreign  government,  to  be  tried  far 
thecrime  cf  iMA  mch  penon  AaU  be  eo  aeeueed.^^ 

Again,  by  section  5275:  "Whenever  any  person  is  deliv*^ 
ered  by  a  foreign  government,  and  brought  into  the  United 
States  to  be  '  tried  for  any  crime  of  which  be  is  duly  accused,' 
it  is  the  duty  of  the  President  to  take  proper  measures  for  his 
transportation  and  safe  keeping  until  the  conclusion  of  his 
trial,  'for  the  crimes  or  offenses  specified  in  the  warrant  of 
extradition,  and  until  his  final  discharge  from '  custody  or 
imprisonment  for  or  en  account  of  each  crimes  or  offennes^  and  jor 
a  reaeonabb  time  thereafter^  and  may  employ  such  portion  of 
the  land  or  naval  forces  of  the  United  States,  or  of  the  militia 
thereof,  as  may  be  necessary  for  the  safe  keeping  and  protect- 
tion  of  the  accused. 

In  like  manner  the  British  parliament  in  1848,  for  the  pur- 
pose of  carrying  into  effect  the  treaty,  enacted  that  the  person 
to  be  extradited  should  be  delivered  to  the  person  authorized 
by  the  United  States  to  receive  him,  *'  to  be  tried  for  thecrime 
of  which  such  person  shall  be  accused." 

While  legislative  interpretation  of  statutes  is  not-conclusive 
upon  the  courts,  yet  in  the  case  of  a  treaty  which  is  in  its  na- 
ture  a  contract  between  nations,  enactments  like  these  by- the 
high  contracting  parties  are  of  pursuasive  power  in  the  con- 
struction of  the  treaty. 

The  right  of  the  State  of  Ohio  over  the  accused,  who  had 
sought  an  asylum  in  Canada,  is  derived  from  the  provisions, 
express  or  implied,  of  the  treaty  of  18^. 

In  view  of  the  provisions  of  this  treaty,  the  safeguards 
therein  provided  against  the  infringement  of  the  right  of 
asylum,  save  in  the  specified  cases,  and  the  legislation  by 
both  govcrrnments  to  carry  out  those  provisions,  we  think  it 
dear  that  the  court  below  did  not  err  in  refusing  to  put  the 
accused  on  trial  for  a  crime  for  which  they  were  not  extrar 
dited. 


Ohio  Law  Journal.  J191 


In  the  oorreBpondence  between  the  United  States  and  Great 
Britain,  which  took  plaoe  in  1876,  growing  out  of  the  refusal 
of  the  latter  to  surrender  Winslow,  except  upon  a  stipulation 
by  the  former  that  he  should  not  be  tried  for  another  offense, 
the  conflicting  views  of  the  two  governments  are  stated. 

Winslow  had  been  demanded  as  a  refugee,  charged  with  for- 
gery. Great  Britltin  refused  to  deliver  him  unless  the  United 
States  would  stipulate  that  he  should  not  be  tried  'except 
for  the  crime  charged.  This  was  refused  and  an  extended 
correspondence  was  the  result.  Finally  the  British  Govern- 
ment, as  a  temporary  measure  and  until  a  new  treaty  was 
made,  suspended  its  claim  to  require  sucn  a  stipulation. 

Time  will  not  permit  an  analysis  of  the  claims  of  the  two 
governments.  It  is  sufficient  to  say  that  it  discloses  a  con- 
trariety of  views  by  eminent  statesmen,  and  publicists  upon 
the  questions  at  issue,  and  tbat  the  refusal  by  the  United 
States  to  make  the  stipulations  demanded,  was  based  chiefly 
on  the  ground  that  the  demand  was  unusual,  and  was  a 
reflection  upon  our  government  after  a  successful  execu- 
tion of  the  treaty  for  near  forty  years  without  such  a  stipu»- 
Imtion. 

If  it  be  conceded  that  the  United  States  asserted  the  right 
lo  retain  an  extradited  prisoner  and  try  him  for  another  crime, 
then  that  claim  is  not  conclusive  upon  the  courts.  Nothing 
was  then  settled  as  to  the  true  construction  ef  the  treaty.  If, 
as  we  hold,  the  question  is  one  of  personal  right  under  the 
treaty,  as  well  as  of  an  international  kind,  it  follows  that  the 
courts  can  hear  and  determine  such  right  where  it  is  invaded. 
Much  more  might  be  said  in  support  of  our  conclusions,  but 
we  content  ourselves  with  a  reference  to  the  following  discus^ 
none  and  decisions  on  the  subject;  ChmmonweaUh  v.  Aawes^  18 
Bush.  627;  Unked  States  v.  Warn,  14  Fed.  Rep.  ISO;  Letter  of 
William  Beach  Lawrence,  19  Albany  Law  Journal  829;  on 
^'Sxtradition/' North  American  Review,  May,  1883,  p.  497; 
Title  ''Extradition"  Wash.  Crim.  Plead.  A  Prac.§  88  to57 
and  oases  noted ;  Blanford  v.  The  StaU,  10  Tex.  827 ;  In  the  maih 
ier  ef  Mark  Cknmanj  47  Mich.  487;  Spear  on  Extradition,  chap. 
4,  p.  66  to  74;  10  Am.  Law  Review  617 y  Oon^pUm,  Autt  it  Oo. 
V.  Wilder,  8  Ohio  Law  Journal  642  (Sup.  Ct.  Com.) 

[To  appeal  in  88  Ohio  Stl  Leaee  r^mei. 
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Bobwell's  Appeal. 

Where  meitete  in  diepate  are  by  egreementlefl  to  three  relbreee  or  erbi- 
trmlora  for  settlement,  end  no  two  of  them  oen  egree  upon  e  finding, 
a  bill  In  eqnitf  may  be  filed  to  enforce  the  pnrpoee  of  the  agreement 
and  to  carry  it  into  eflbet. 

Appeal  from  the  decree  of  the  Court  of  Common  Pleas  No.  4 
Philadelphia. 

Paxson,  J.  A  careful  examination  of  this  record  fails  to  dis- 
close any  substantial  error.  The  most  serious  question  pre- 
sented is  contained  in  the  fifth  assignment,  which  alleges  the 
court  below  erred  *^  in  finding  that  by  the  terms  of  the  agree- 
ment of  June  3,  1879.  the  said  mortgage  was  due'  when  the 
bill  was  filed/'  The  agreement  expressly  stipulates  that  the 
said  mortgage  ''  shall  be  taken  and  considered  as  now  due  and 
owing.''  The  object  of  the  agreement  was  to  provide  for  the 
settlement  of  certain  matters  in  dispute  between  the  partieb, 
and  as  a  means  to  this  end  it  was  agreed  to  submit  '*  to  the 
award  of  Q^orge  Tucker  Bispham,  Solomon  M.  Cooper,  and  E.  C. 
Irwin,  or  a  majority  of  them,  mutually  chosen  by  us,  all  ques- 
tions in  dispute,  including  all  questions  of  law,  equity  and 
fact,  in  regard  to  the  said  mortgage,  and  the  amount  now 
equitably  owing  as  aforesaid  thereon,  and  we  hereby  respec- 
tirely  bind  ourselves  to  submit  to  and  be  finally  concluded  by 
the  award  of  said  referees  or  a  majority  of  them,"  etc.  The 
failure  of  the  referees  to  make  an  award  by  reason  of  the  in- 
ability of  any  two  of  them  to  agree  upon  an  amount,  brought 
this  proceeding  to  a  standstill,  and  there  being  no  provision 
in  the  agreement  itself  for  such  a  contingency,  this  bill  wafi 
filed  in  the  court  below  to  obtain  the  relief  contemplated  by 
the  parties  when  they  agreed  upon  a  reference.  We  have  no 
doubt  of  the  power  of  a  court  of  equity  to  grant  relief  in  such 
a  case.  The  failure  of  the  reference  was  by  no  &ult  of  either 
party,  and  the  case  does  not  come  within  that  line  of  authori- 
ties which  hold  that  when  the  parties  stipulate  tha«  iputes^ 
actual  or  prospective,  shall  be  submitted  to  the  art  .^.^nt 
of  a  particular  inJividual  or  trih»j:»;il»  th«,*y  are  bound  by  .hi   » 


Ohio  Law  Jouahal.  19& 

contmct  and  can  not  seek  redress  elsewhere ;  Lubrich  v.  Lytery 
3  W.ft  8.  865;  Mcwmgahda  NamgaHan  Cb.  y.  Fenam,  4  Id.  206 ; 
McOhedian  ^.Duffidd^  6  Barr.  499.  In  each  of  the  cases  cited 
the  plaintiff  repudiated  the  tribunal  agreed  upon  and  sought 
to  recover  by  an  action  at  law.  Here  the  parties  submitted 
in  good  faith  to  the  tribunal  of  their  own  creation,  and  it  was 
only  upon  a  failure  to  obtain  any  result  whatever,  that  a  court 
of  equity  was  invoked  to  enforce  the  agreement  of  June  3, 1879. 
This  was  not  a  mere  naked  submission  which  either  party 
could  revoke  at  pleasure  at  any  time  before  award  ;  it  was 
founded  upon  a  full  and  sufficient  consideratian  and  is  irre- 
vocable. 

The  consideration  was  threefold:  1.  The  giving  by  the 
appellees  of  their  mortgage  to  the  widow,  Ann  Thomas,  to  se- 
cure her  annuity  of  1300,  and  the  procuring  from  her  a  re^ 
lease  of  her  interest  of  the  mortgage  in  controversy.  2. 
The  giving  by  the  appellees  of  their  mortgage  for  15,000  to  the 
appellant  to  secure  the  performance  of  the  award  on  their 
part ;  and  3.  The  payment  of  $100  by  Emma  W.  Thomas, 
one  of  the  appellees  in  advance,  for  the  cost  of  the  reference. 
It  is  true  the  mortgage  to  secure  the  annuity  was  executed 
several  months  in  advance  of  June  third,  but  it  is  averred  in 
this  bill  and  not  denied  that  it  was  prepared  in  anticipation  of 
such  an  agreement,  ready  to  be  delivered  when  the  same 
should  be  consummated,  and  was  not  delivered  until  that 
time.  The  learned  master  finds  "  that  by  the  agreement  of 
June  3, 1879,  above  mentioned,  the  mortgage  in  dispute  must 
be  considered  to  have  become  due  and  payable  then,  and  that, 
although  the  arbitrators  were  unabl^  to  come  to  any  conclu- 
sion, yet  as  the  plainti£b  had  on  the  faith  of  that  agreement 
provided  for  the  life  interest,  which  all  concede  Mrs.  Ann 
Thomas  had  in  that  mortgage,  and  have  secured  her  release 
of  the  same,  and  cannot  now  be  restored  to  their  former  posi- 
tion, the  finding  of  the  court  must  be  substituted  for  the  ex- 
pected finding  of  the  arbitrators  and  the  agreement  of  the 
parties,  to>wit :  that  the  amount  due  on  the  mortgage  be  as- 
certained, paid,  and  the  same  satisfied,  carried  into  efifect." 
The  parties  having  been  fully  heard  before  a  tribunal  spe- 
cially adapted  to  the  investigation  and  decision  of  such  com- 
plicated questions,  we  are  not  disposed  to  disturb  the  decree 
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unless  it  be  shown  ^hat  it  is  erroneous  for  other  reasons*  This 
has  not  been  done.  The  amount  due  upon  the  mortgage  ap- 
pears to  ^have  been  correctly  ascertained.  The  note  of  Byan 
W.  Thomas  for  $2,000  was  manifestly  but  eoUateral  to  the 
mortgage,  and  when  the  latter  is  paid  no  good  reason  is  ap- 
parent why  the  note  in  question  should  not  be  surrendered  to 
the  maker.  The  allowance  of « costs  to  the  appellant  was  a 
matter  within  the  sound  discretion  of  the  court  below,  and 
it  appears  to  have  been  properly  exercised. 

IMct€6  ofinndd. 


KirVICIPAL  Bonis  WDXBDVS-OOirFOVSOyXBDirB— nBOOnAUUTT. 

(  U.  A  Supreme  Omrt.    October  Term,  1882.) 

Town  of  Thompson  v.  Perrine. 

Overdae  coupons  of  manicipal  bonds  whloh  hmve  not  matured  are  nego- 
tiable by  the  law  merchant. 

The  right  of  the  owner  of  coupons  payable  to  bearer  or  to  the  holder 
thereof  to  sue  in  the  federal  court  does  not  depend  upon  the  oltlaen- 
ship  of  any  previous  holder.  He  is  not  an  assignee  within  the  mean- 
ing of  the  act  of  March  3,  1875. 

Thompson  y.  Perrine,  108  U.  S.,  806,  followed. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Harlan,  J.  In  Thomps(m  v.  Perrine^  103  U.  S.  806,  we  affirmed 
a  judgment  of  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  against  the  town  of  Thomp- 
son, in  that  state,  for  the  amount  of  certain  coupons  of  bonds, 
executed  in  behalf  of  that  town,  by  virtue  of  the  provisions 
of  an  act  passed  Hay  4«  1869,  and  amended  April  1,  1869. 
Those  acts,  as  will  be  seen  from  the  statement  of  the  former 
case,  authorized  the  town  of  Thompson,  in  aid  of  the  con- 
struction of  a  railroad  from  HonticellO,  New  York,  to  Port 
Jervis,  in  t^he  same  state — a  majority  of  its  tax-payers  appear- 
ing, upon  the  last  assessment  roll,  and  representing  a  majority 
of  the  taxable  property,  not  including  lands  of  non-residents, 
having  first  consented  to  the  debt  being  contracted — to  issue 
bonds,. and  to  invest  thsproeeedsj  wlien  disposed  ofj .in  the  cap- 
ital stock  of  the  railroad  company  organised  to  oonstmct  the 


Ohio  Law  Journal.  196 

proiXMed  road.  Bonds  were  issued,  and. instead  of  selling 
them  and  investing  the  proceeds  in  the  company's  stock,  the 
local  authorities  exchanged  them  directly  with  the  railroad 
company  for  stock.  This,  according  to  cisrtain  decisions  of 
the  highest  court  of  New  York^  was  in  violation  of  the  act 
giving  anthority  to  issue  the  bonds.  But,  by  an  act  passed 
April  28, 1871, — previous  to  which  time  the  bonds  had.  been 
issued  and  delivered— 'that  exchange  for  stock  was^  in  express 
terms,  ratified  and  confirmed.  And  the  controlling  question 
in  the  former  case  was  as  to  the  constitutional  validity  of  the 
latter  statute.  In  Hortan  v.  Town  of  Thompmm,  71  N.  Y.  518, 
decided  January.  1878,  the  Court  of  Appeals  of  New  York  held, 
that^  as  the  tax-payers  had  only  consented  to  an  issue  of  bonds, 
the  proceeds  of  the  sale  of  which  should  be  invested  in  stock, 
it  was  beyond  the  power  of  the  leidsiature  to  validate  bonds, 
which  in  violation  of  the  act  under  which  they  were  issued, 
were  not  sold,  but  were  directly  exchanged  for  stock,  of  which 
&ct  all  purchasers  had  notice  from  the  recitals  of  the  bonds 
themselves.  That  adjudication,  it  was  contended,  was  binding 
upon  this  court.  But  to  that  proposition  we  declined  to  give 
our  assent,  and  stated,  with  some  fullness,  the  reasons  why 
this  court  could  not  give  to  the  decision  in  Horton's  case  the 
efibct  claimed  for  it  by  the  town. 

We  held,  for  reasons  which  need  not  be  repeated,  that  it 
was  within  the  constitutional  power  of  the  legislature  of  New 
York  to  pass  the  curative  statute  of  April  28, 1871,  and  that 
from  the  moment  it  was  enacted  (if  not  before)  the  bonds,  by 
whomsoever  held^  whether  by  the  railroad  qompany  or  others, 
became  binding  obligations  upon  the  town,  as  much  so  as  if 
they  had  originally  been  sold  and  the  proceeds  invested  in 
stock  of  the  railroad  company,  as  required  by  the  acts  under 
which  th^y  were  issued. 

That  dteision  controls  the  present  case,  for  the  latter,  in  its 
essential  futures,  differs  from  the  former  only  in  the  circum- 
stances of  the  time  when  Perrine  acquired  title  to  the  coupons 
in  suit.  Those  heretofore  sued  on  were  purchased  by  him  in 
1875,  while  those  now  in  suit  were  purchase  by  him  in  1878, 
when  they^  were  overdue,  and  after  the  decision  in  71  N.  Y. 
was  aniKmiiced.  Counsel  for  the  town  now  insist  that  this 
oourt  should  follow  the  ruling  in  that  case,  at  least  as  to  hold- 
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ere  of  00Qp0D8  or  bonds  who  purchased  after  Horton  v.  Town 
of  Thompson  was  decided;  and  they  suppose  that  this  court 
pleaded  its  former  decision  upon  the  ground  mainly  that  Per- 
rine  purchased  the  bonds  there  in  suit  before  the  court  of 
appeals  declared  the  act  to  be  unconstitutional.  But  in  this 
view  we  do  not  concur.  The  reference  in  the  former  case,  to 
the  date  when  Perrine  purchased,  was  to  illustrate  the  injus- 
tice which  would  bo  done  were  we,  in  opposition  to  our  own 
view  of  the  law,  to  follow  the  ruling  of  the  state  court  made 
after  he  purchased — ^a  decision  which,  with  entire  respect  for 
the  state  court,  was  held  not  to  be  in  harmony  with  its  former 
decisions.  What  we  decidBd  was  that  the  curative  statute  was 
within  the  limits  of  legislative  power,  and  that,  at  least  from 
its  passage,  the  bonds,  by  whomsoever  held,  whether  bv  the 
railroad  company  or  others,  became  enforceable  obligations  of 
the  town;  MUehdl  v.  BurUngton,  4  Wall.  274,  276;  Taylor  v. 
YjmlanH,  106  U.  S.  60;  OhioL.  &  T.Oo.  v.  DeboU,  16^  How.  433. 

There  is,  however,  one  point  made  in  this  case,  not  made  in 
the  former  one,  and  which  it  is  our  duty  to  notice.  It  is,  that 
this  action  is  excluded  by  statute  from  the  jurisdiction  of  a 
Circuit  Court  of  the  United  States. 

The  eleventh  section  of  the  judiciary  act  of  1789  declares  that 
no  district  or  circuit  court. shall  ''have  cognizance  of  any  suit 
to  recover  the  contents  of  any  promissory  note  or  other  chose 
in  action  in  fayor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  the  said  contents  if 
no  assignment  had  been  made,  except  in  cases  of  fcMreign  bills 
of  exchange;"  1  Stat.  78;  R.  S.§  629.  The  provision  in  the 
act  of  March  8, 1876,  is :  ''Nor  shall  any  cihsuit  or  district 
court  have  oogni8anoet)f  any  suit  founded  on  contract  in  favc^r 
of  an  assignee,  dnless  a  suit  might  have  been  prosecuted  in 
such  court  to  recover  thereon  if  no  assignment  had  been  made^ 
except  in  cases  of  promissory  notes  negotiable  by  the  law 
merchant,  and  bills  of  exchange." 

It  is  not  claimed  that  the  words  "assignee"  and  "assign- 
ment," as  found  in  the  act  of  1876,  have  any  meaning  differ- 
ent from  that  attached  to  the  sam^  words  in  the  act  of  1789, 
or  in  section  629  of  the  Bevised  Statutes.  But  the  contention 
of  counsel  is  that  the  coupons  in  suit,  being  detached  from 
tiie  bonds  and  overdue  when  Perrine  puichased  tbem,  were 
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dishonored,  Aod  therefore,  not  negotiable  by  the  Uw  merchant ; 
consequently,  it  is  claimed,  they  are  not  within  the  excep- 
tion of  promissory  notes  negotiable  by  the  law  merchant,  but 
are  embraced  by  the  general  inhibition  upon  suits  founded  on 
contract  where  the  assignor  himself  could  not  ha^e  sued  in 
the  circuit  court 

This  position  cannot  be  sustained.    It  is  an  immaterial  cir- 
cumstance that  the  coupons,  when  purchased  by  Perrine,  were 
detached  from  the  bonds.    And  the  bonds  not  having  thea 
nyatured,  the  coupons,  though  overdyie,  had  not  lost  the  quality 
of  negotiability  by  the  law.  merchant.    This  result  must  fol- 
low from  the  principles  announced  in  OromwM  v.  Sac  Oo.^  96 
U.  8.  58.  .  Further,  and  apart  from  any  consideration  of  the 
question  as  to  the  negotiability,  according  to  the  law  merchant 
of  these  coupons,  Perrine  is  not  an  amgnee  within  the  mean- 
ing of  the  act  of  1875,  or  of  the  previous  statutes  relating  to 
the  same   subject.    Giving  the  words  assignee  and  assign- 
ment their  broadest  signification,  and  conceding  that,  in 
some  cases,  the  holder  of  a  promissory  note  may  become 
such  in  virtue  alone  of  an  assignment,  yet,  according  to  the 
established  con^iruction  of  the  judiciary  act  of  1789,  the  right 
of  the  holder  of  a  promissory  note  or  bond,  payable  to  a  par- 
ticular person  or  bearer,  to  sue  in  his  own  name,  did.  not 
depend  upon  the  citisenship  of  the  named  payee  or  of  the 
first  or  any  previous  holder;  this,  because,  in  sdl  such  cases, 
the  title  passed  by  delivery  and  not  in  virtue  of  any  assign- 
ment    In  BuUaard  v.  JSeU,  1  Mason  251,  Mr.  Justice  Story  said 
that  to  bring  a  case  within  the  exception  contained  in  the 
ele  veQth  section  of  the  act  of  1789,  **  the  action  must  not  only  be 
founded  on  a  chose  in  action,  but  it  must  be  assignable ;  and 
the  plaintiff  must  sue  in  virtue  of  an  assignment"     ^^A 
note/'  said  he,  '^payable  to  bearer,  is  often  said  to  be  assignaUe 
by  delivery ;  but  in  correct  language  there  is  no  assignment 
in  the  case.    It  passes  by  mere  delivery ;  and  the  header  never 
makes  any  title  by  or  through  any  assignment,  but  claims 
merely  as  bearer.    The  note  is  an  original  promise  by  the 
maker  to  pay  any  person  who  shall  become  the  .bearer :  it  is, 
therefore^  payable  to  any  person  who  successively  holds  the 
note  bomafide^  not  by  virtue  of  any  assignment  of  the  promias, 
but  by  ani>riginal  and  dirsct  promise,  moving  from  the  maker 
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to  the  bearer. "  In  JSank  of  KejiUueky  v.  Wiiter,  2  Pet.|  826, 
this  court  said  that  it  had  ''uniformly  held  that  a^ note  payable 
to  bearer  is  payable  to  anybody  and  is  not  affected  by  the 
disabilities  (to  safe)  of  the  nominal  payee;"  Thompaon  y.  J^et 
Cb,  3  Wall.  831:  BuahneU  v.  Kenfiedy,  9  Wall.  391;  Otty  qf 
LmngUm  v.  BuUer,  14  Wall.  293;  Cooper  v.  T(fwn  of  Thompwrny 
13  Blatchford ;  Ooe  v.  Cayti^  Lake  R.  R.  Co.,  19  Blatch.  522. 

The  coupons  here  in  suit  are  payable  to  the  holder  thereof, 
and,  upon  the  authority  of  the  adjudged  cases,  Perrine  is  not 
an  assignee  within  the  meaning  of  the  act  of  1876.  He  is 
entitled  to  sue  without  reference  to  the  citizitiiship  of  any 
previous  holder. 

^  We  perceive  no  error  in  the  record  and  the  judgment  must 
be  affirmed. 

JuidgmmU  cfjgfirmed. 


WnL-DSmi  TO  0Air0HTIft-HA£F-BI009. 

{New  York  Cknari  of  AppeaU.    Jane  6, 188S;) 

Abbott  v,  Hitchaic. 

k  iiBstaior  left «  sum  in  tnist  for  four  dilldren  of  •  doceesed  dsughter;;' 
to  be  paid  to  them  on  their  coming  of  age,  end  provided  that  if 
either  died  before  that  time  his  or  her  ahare  ahonld  be  paid  to  that 
ohUd's  lawful  lasne,  or  if  there  were  none  to  the  then  living  brother 
and  flistem  In  equal  ahares.  The  danghter^a  hnaband  remarried  and 
had  two  danghtera  by  the  aeeond  wife.  HtUL,  that  the  half-alBterB 
did  not  ahaiB  in  >  the  troat  eatate  of  one  of  the  graadchlldrsn  who 
died. 

Action  for  the  construction  of  the  will  of  R.,  who  died  Oo* 
tober'18, 1871.  The  will  was  dated  February  19,  1868^  and 
before  its  date  C,  a  daughter  of  R.,  had  died  Leaving  a  son 
And  three  da^aghters,  all  of  whom  survived  the  testator.  The 
husband  of  C.  remarried  and  had  two. daughters  by  the  sec- 
ond wife,  who  survived  R.  The  will  directed  that  a  sum  be 
divided  into  seven  parts,  and  that  one  part  be  divided  into 
ibur  equal  parts  to  be  invedted.  and  the  principal  to  be  paid 
to  each  of  the  four  children  of  his  daughter  C,  on  coming  of 
«ge«.  If  either  died  before  coming  of  age  his  or  her  sjutre  was  to 
.  be  'Paid  over  to  his  or  her  lawful  issuei  and  in  defitnlt  thereof  to 
tb«  then  livingbiotherand  sisters  of  their  isBoe^if  any  had  died 
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leaving  iesue/'each  then  living  brother  and  sister  taking 
one  equal  share  thereof,  and  the  issue  of  any  deceased  brother 
or  sister  taking,  by  representation,  the  share  the  parent  of 
such  issue  would  have  taken  if  living."  November  30, 1874^ 
one  of  the  grandchildren  died  leaving  her  surviving  a  brother 
and  two  sisters,  grandchildren  of  the  testator,  and  also  two 
half-sisters. 

Rapallo,  J.,  in  delivering  the  opinion  of  the  court,  said : 
The  question  now  presented  is  whether  it  was  the  intention 
of  the  testator  that  upon  the  death  of  his  granddaughter 
Catherine,  under  age  and  without  issue,  her  share  should  go 
to  his  surviving  grandchildren,  Henry,  Viola,  and  Adelaide 
and  their  issue,  or  whether  he  intended  that  Frances  and 
Stella  Yates,  the  children  of  Charles  Yates  by  his  second 
marriage,  and  strangers  to  the  blood  of  the  testator,  should 
participate  therein.  It  is  claimed  on  their  behalf  that  they 
answer  the  description  of  sisters  of  Catherine  and  are  entitled 
to  take  as  such,  and  that  the  clause  in  question,  read  in  con- 
nection with  other  parts  of  the  will,  show  that  the  testator  so 
intended.  Bouvier's  Law  Dictionary  defines  "  sister  "  as  *'  a 
woman  who  has  the  same  father  and  mother  with  another  or 
one  of  them  only.  In  the  first  case  she  is  called  sister  simply ; 
in  the  second,  half-sister."  Worcester  defines ''sister"  as  "  a 
female  born  of  the  same  parents."  The  word  is  defined  by 
Webster  as  "  a  female  whose  parents  are  the  same  as  those  of 
another  person."  Blackstone,  vol.  2, '  p.  227,  defines  a  kins- 
man of  the  whole  blood  as  *'  he  that  is  derived  not  only  from 
the  same  ancestor  but  from  the  same  couple  of  ancestors."  Clark 
▼.  Pkiering,  16  N.  H.  284;  Wheder  v.  CkUterbuck,  52  N.  Y.  71. 
The  statutes  of  descents,  1  R.  8.  752,  §  6,  does  not  apply  to  a 
case  like  the  present,  but  only  to  the  case  of  relatives  in- 
heriting from  the  same  ancestor  or  from  each  other,  and  reo- 
ogniies  the  distinction  between  relatives  of  the  full  blood  and 
of  the  half-blood.  It  is  not  necessary  to  enter  into  a  discus- 
moo  whether,  in  view  of  the  definitions  referred  to^  the  pri- 
mary meaning  of  the  word  *'  sister  "  is  to  be  regarded  as  con- 
fined to  a  rister  of  the  full  blood,  or  whether  it  indudes  a  si^ 
ter  of  tKe  balf-'blood,  for  we  have  a  well  settled  rule  applicable 
to  the'  present  case  which  is  more  satisfactory  than  mere  defi- 
nitions, vis;,  that  where  a  will  is  capable  of  two  interpreta- 
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tions  that  one  should  be  adopted  which  prefers  tboee  of  the 
blood  of  the  testator  to  strangers;  4  Kent  Com.  (Uth  ed.)  686 ; 
Van  Kleeek  v.  Dvieh  Church,  20  Wend.  467 ;  Qainn  v.  Harden- 
brook,  64  N.  Y.  86;  ScoU  v.  Ouemseyy  48  lb.  106 ;  Kelso  v.  LorU- 
lard,  86  lb.  182.  Inasmuch  as  the  construction  claimed  by 
the  respondents  would  result  in  diverting  the  prop<*rty  left 
by  the  testator  from  his  lineal  descendants  to  strangers  to  his 
bloody  the  burden  is  upon  them  to  establish  that  in  using  the 
term  *' sisters  "  the  testator  intended  to  include  the  half-sisters 
of  his  grandchildren  named  in  the  seventh  clause.  The  pre- 
sumption is  to  the  contrary,  and  this  presumption  can  be 
overcome  only  by  clear  and  unequivocal  language.  A  sub- 
stantial guide  to  the  intentions  of  the  testator  is,  we  think, 
afifbrded  by  recurring  to  the  primary  provision  which 
he  makes  for  the  children  of  his  daughter  Cordelia. 
If  he  had  entertained  any  idea  of  including  in  that 
provision  the  half-sisters  of  those  grandchildren,  the 
issue  of  the  second  marriage  of  their  father,  he  would 
naturally  have  included  them  in  the  original  bequests.  Thoy 
were  living  when  the  will  was  made  and  yet  no  provision  is 
made  for  them,  but  the  share  which  would  have  gone  to  his 
daughter  Cordelia  is  carefully  limited  to  her  children  and 
their  issue,  and  the  issue  of  the  second  marriageof  their  father 
are  in  no  way  recognized.  The  whole  frame  of  the  will  seems 
to  us  to  indicate  that  the  testator  intended  to  bestow  his 
property  upon  his  own  descendants.  Notwithstanding  this 
general  intent  it  was  still  possible,  however,  that  by  some  con- 
volution of  events,  parts  of  his  estate  might  have  drifted  out 
of  that  current ;  and  upon  these  possibilities  an  argument  is 
sought  to  be  constructed.  But,  notwithstanding  the  inge- 
nuity and  ability  of  that  argument,  we  are  of  opinion- 
that  the  mere  omission  of  the  testator  to  guard  against  every 
such  contingency,  even  if  it  were  possible  to  do  so,  can  not  be 
construed  as  indicating  an  intention  that  his  estate  should 
go  out  of  the  natural  course.  To  so  hold  would  reverse  the 
ordinary  rules  of  construction  applicable  to  such  cases.  We 
are  therefore  of  opinion  that  on  the  death  of  Catherine  Yates, 
her  portion  of  the  testator's  property  (which,  under  the  pro- 
visions of  the  will,  must  be  taken  as  converted  into  person- 
alty) was  under  the  will  distributable  to  her  brother  Henry 
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and  her  siaters  Viola  and   Adelaide,  and  that  her  half-sisters 
Prances  and  Stella  Yates  were  not  entitled  to  share  therein. 

Judgment  rewgraed. 


VOXTeAeX-FOBlCIMirBB-DS0BBS--TAZpTITU-CnBU)B8-CN>MFZJ^ 

PABTIX8. 

{Oali^omia  Supreme  Qmrt,    February  15, 1888.) 

Odell  V.  Wilson. 

The  title  of  the  purchaser  at  a  tax  sale  is  not  a  title  "  subject "  to  a  mort- 
gage, bat  adverse  to  the  title  of  mortgagors  and  those  claiming  under 
them.  Aeeordmglyf  any  decree  in  this  foreclosure  suit  made  against 
such  purchaser  should  have  been  without  prejudice  to  his  daim  of 
title  under  his  tax  deed. 

The  mortgage  was  executed  in  May,  1879,  and  the  sale  for  taxes  was  for 
the  same  year. 

A  croas-eomplaint  to  quiet  title  in  this  action,  for  foreclosure  of  mort- 
gage, should  have  been  dismissed.  The  issues  arising  on  such  com- 
plaint and  answer  thereto  should  be  determined  in  another  action. 
JFStriher:  The  proper  parties  ar«4  not  made  to  determine  the  issue 
arising  on  it.  The  mortgagors  holding  the  legal  title  should  have 
been  made  defendants.  The  only  parties  made  defendants  were  the 
mortgagees. 

Appeal  from  the  Superior  Court  of  Sacramento  County. 

Thornton,  J.  This  action  was  brought  to  foreclose  a  mort- 
gage on  certain  lots  in  the  town  of  Folsom.  One  Samuel 
Kay  was  made  a  party  defendant  and  it  was  alleged  that  he 
had,  or  claimed  to  have,  some  interest  or  claim  upon  the  mort- 
gaged premises^  which  was  subsequent  and  subject  to  the  lien 
of  the  morgage.     This  Kay  denied. 

In  the  view  we  take  of  the  case  the  other  pleadings  need 
not  be  noticed. 

The  court  found  that  the  claim  of  Kay  was  invalid;  that 
he  had  no  interest  in  the  premises,  and  that  all  the  allega- 
tions of  his  answer  were  untrue.  It  further  found  that  all 
the  allegations  of  the  complaint  were  true. 

In  finding  the  allegations  of  the  complaint  to  be  true,  the 
•court  did  not  find  according  to  the  evidence;  for  the  evidence 
shows  that  the  titb  of  Kay  was  one  arising  upon  a  sale  for 
taxes  for  which  he  held  a  tax  deed,  executed  by  the  sheriff  as 
tax  collector,  and  this  was  not  a  title  subject  to  the  mortgage, 
but  adverse  to  the  title  of  mortgagors  and  those  claiming 
under  tjiem.     Any  decree  made  against  Kay  should  have  been 
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wlthoat  prejudice  to  his  claim  of  title  unaer  the  tax  deed; 
San  Francisco  v.  LawUm,  18  CaL  465;  Id.  21 ;  Id.  590;  fZuu  v. 
Verdugo,  27  Id.  425 ;  Hibemia  S.  and  Loan  Society  v.  Ordway,  38 
Id.  68L 

The  cross-complaint  of  Kay  should  have  been  dismissed, 
and  a  decree  of  foreclosure  should  have  been  rendered,  as 
above  indicated.  The  issues  arising  on  the  cross-complaint 
and  answer  thereto  should  be  determined  in  another  action. 
We  see  no  case  made  for  a  cro8&<x>mplaint.  (^Moyle  v.  Porter^ 
51  Cal.  639.)  Farther,  the  proper  parties  are  not  made  to 
determine  the  issues  arising  oh  it.  The  mortgagors  holding 
the  legal  title  should  have  been  made  defendants.  The  only 
parties  made  defendants  were  the  plaintifl^,  who  were  the 
mortgagees. 

The  judgment  and  order  are  reversed,  and  the  cause  re- 
manded for  proceedings  in  accordance  with  this  opinion. 

Reversed  and  remanded. 


OHIO  DECISIONS. 


SITFBIMS  OOintT. 


Boh.  W.  W.  Johmoii,  (M^^hKm 

Jmdgm: 

Bom.  GaouB  W.  XdlLTAm.  Bon.  Johv  W.  Okst. 

Boh.  Wiuaah  B..Unos.  Bon.  Jon  B.  Dons. 


Oobmima^  OhSo^  September  8ft,  l^SS. 

^KNBRAI.  DOOKXr  BBC9BI01IB. 

No.  18S.  CharliBB  Alber  v,  John  FroehUch  and  Ctoorge  Gmbelee.    Error 
to  the  IMstriet  Ck>ait  of  Cuyahoga  Ck>anty. 
DOTIA,  J. 

▲w  reooveied  a  jadgment  before  a  jnatloe  of  thepeaiie  upon  4  Joint 
and  several  demand  against  S.  and  H.,  who,  Jointly,  appealed  the  aetton. 
to  the  court  of  common  pleaa.  O.  and  F.,  the  sureties  on  the  uhdeitak'> 
ing  for  appeal,  say:  **I  do  hereby,  pursuant  to  the  statute  iii  such 
oaae-  made  and  proYided,  promise  and  undertalce  that  the  appellants,' if 
Judgtanent  be  rendered  against  them  on  appeal,  wiU  satisfy  sudi  judgf 
ment  and  oosta,'*  etc.    In  the  appellate  oourt  A.  recovered  Judgitnent 
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8.  onJty.  8.  twlng  InaolTent,  A.  braughi  this  aoUon  AgaiMt'tbo 
mif«tiflB  on  tlM  undffrtalLliig  In  appeiiL 

JBUtf.* 

The  sorotiei  era  liable  on  their  nndertaking'to  aatlefy  the  Judgment 
agsineta    Xoiy  ▼• -'^^  ^  Ohio  St.  496,  oyerniled. 

Judgment  Tev<sned« 

MO.  8mithACQxtiB«.O.C.HooYer,  AOo.  Error  to  the  Dietrfet  Court 
of  Toeeunwae  County. 

lldIi.VAnJ.    JMtf: 

1.  tta  only  ihode  in  which  Juriadlotlon,  im  imviHui^  ovOr  the  defend- 
ant eoiApany  in  ttuita  authorised  by  the  aet  of  February  27, 1846  (8.  A  G. 
ll88)weapreaoiibedbyBeotlon  two  of  the  aet,  to-witt  by  service  of  prooeai  • 
at  their  usual  place  of  buaincflB  within  the  county  wherein  the  suit  waa 
brought 

S.  In  aetiona  aga&nst  unincorporated  companies  by  name  as  authoris- 
ed by  that  act.  constroctlye  service  on  defendant  by  publication,  as  au- 
thored by  section  thirty-five  of  th€|  Justice's  code  of  Maroh  14, 1853  (8. 
A  C.  760),  when  service  of  summons  cannot  be. made  and  property  has 
been  seised  In  attachment,  cannot  be  resorted  to  in  lieu  of  actual 
tervlce,at  the  usual  place  of  busineas  of  the  company  within  the  county* 

8.  The  appearance  of  a  defendant  in  court  for  the  aole  purpoae  of  ob- 
jecting, by  motion,  to  the  )urisdictlon  of  the  court  over  his  person  is  not 
an  sppearance  in  the  action  or  a  waiver  of  any  defect  in  the  mode  or 
manner  by  which  such  Jurisdiction  is  claimed. 

Judinnent  hffirmed. 

Upson  and  Doyle  J.  J.  dissent  from  first  and  second^propositlons  in 
sylftbus. 

Ml.  Raymer  A  Brother  v.  Q.  C.  Hoover  A  Co.  XSrror  to  the  District 
Court  of  Tuscarawas  County.  Judgment  afllrmed  on  authority  of  causa 
No.  MOy  sbove  reported. 

000.  Squire  AHomer  «.  a  A  F.  Nschtrib.  Brror  to  the  DistrlctCourt 
of  Oravrlbrd  County.  Judgment  as  per  agreement  on  file.  No  further 
leportw 

MOnOir  DOOXST  dbcosioiis. 
210.  I^rancls  C.  Sessions  and  others  «•  liudnda  B,  T^revitt.    Motion 
tor  leave  to  file  petition  in  error  to  the  DlstrlctX>ourt  of  Franklin  Coun^. 
UnoH,  J. 

1.  Where  a  husband  purohased  landa  with  mon^  received  hj  him 
from  hia  wifo,,  in  pursuance  of  an  agreement  made  between  them,  before 
marriage,  that  he  would  invest  the  same  for  hear  benefit,  and  took  the  title 
thereto  In  his  own  name,  a  trust  in  such  lands  resulted  in  favor  of  the 
wife,  althoui^  the  mon^  wsa  thus  received  before  the  taking  efftot  of 
the  act  of  AprU  8, 1861,  ^  concerning  the  rights  and  liabilities  of  married 
women.^'    8.-A8.880. 

2.  Husband  and  wife  are  competent  to  testify  concerning  any  com- 
munication made  by  one  to  tlie  other,  or  an  act  done  by  one  In  the  pres- 
ence of  the  other,  during  coverture,  if  the  communication  was  made,  or 
the  aot  done^  in  the  known  presence,  or  hearing,  of  a  third  person  com- 
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petont  to  be  ft  witaesa,  Although  saoh.  thifd  penon  U  not  Hying  mi  the 
time  of  the  trial.    Rer.  SUts.  {  5241. 
Moilon  overruled. 

240.  The  City  of  Oleyelmnd  v.  C.  P.  Jewett  et  »!.  Motion  for 
leave  to  file  a  petition  in  error  to  reverse  the  judgment  of  the  Diatrlot 
Court  of  Cuyahoga  County. 

Okbt,  J. 

Fines  and  costs  received  by  the  directors  of  the  work  house  at  Cleve- 
land, from  persons  convicted  of  misdemeanors,  under  the  statutes,  in 
prosecutions  in  the  name  of  the  state  in  the  courts  of  Cuyi^hoga  County, 
and  committed  to  such  work  house  for  non-payment  of  Ane  and  costs, 
must,  under  Rev.  Stat.  {6802,  be  paid  into  the  county  treasury;  and 
where  such  Anes  and  costs  have  been  paid  into  'the  dty  treaaury,  the 
city,  on  refhsing  to  pay  the  same  into  thecoun^  tressury,  is  liable  to  an 
action  tberefor  by  the  county  commlssionera. 

Motion  overruled. 

260.  The  State  of  Ohio  on  relation  of  Harvey  Rice  et  al.,  Dlreoton  of 
the  House  of  Refuge  and  Correction,  develand*  v.  G.  A.  Schlatterbeck  et 
al.,  Commissioners  of  Cuyahoga  County.  Motion  for  leave  to  file  a  petition 
in  error  to  reverse  the  Judgment  of  the  District  Court  of  Cuyahoga  County. 

Okbt,  J. 

Infants  committed  to  a  house  of  refuge  and.  correction,  under  Rev. 
8tat.  i  2060,  for  "  incorrigible  conduct,"  are  not  committed  "  for  offiftnses 
i(gainst  a  law  of  the  stote,"  within  the  meaning  of  Rev.  Stat.  {  2071 ;  and 
hence  they  must  be  supported  as  provided  in  Rev.  Stat.  {  2072,  and  not 
by  the  county. 

Motion  overruled. 

266.  The  State  of  Ohio  v.  Gilbert  Vanderpool  et  al.  Motion  for  leave 
to  Ale  a  bill  of  exceptions  to  review  the  judgment  of  the  Court  of  Com- 
mon Pleas  of  Belmont  County. 

JoHiraoN,  C.  J.,  Held: 

1.  A  person  extradited  under  the  provisions  of  the  treaty  of  1842,  be  • 
\  wHen  the  United  States  and  Great  Britain,  can  not  be  detained  in  cue- 
lody  and  prosecuted  for  a  diffarent  crime  than  the  one  spedAed  in  the 
warrant  of  extradition. 

2.  Hie  provisions  of  the  treaty  are  part  of  the  law  of  the  land,  en- 
forceabie  by  the  Judicial  tribunals  of  this  state,  in  behalf  of  a  person  so 
detained  and  prosecuted. 

Motion  overruled. 

226.  City  of  Warren  v.  Davis.  Motion  for  leave  to  Ale  petition  in 
error  to  the  District  Court  of  Trumbull  County.    Motion  granted. 

227.  Townsend  v.  Gilson.  Motion  for  leave  to  file  a  petition  In  error 
to  the  District  Court  of  Columbiana  County.'  Motion  overruled  on  the 
ground  that  ihe  record  contains  no  errer  to  the  prejudice  of  plaintiff  in 
error. 

228.  Pereira  v.  Pereira.  Motion  fbr  leave  to  file  a  petition  in  error  to 
the  Distriot  Court  of  Cuyahoga  County.  Fsssed  for  brief  or  slatement 
showing  grounds  relied  on,  and  how  the  questions  arise. 
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239.  M7«n  v.  Kibl^,  adminisimtor,  etc  Motion  ibr  leave  to  file  a 
petltloB  In  error  to  the  Dfstriet  Oonrt  of  Hamilton  Oonnty.  Motion 
overmled. 

280.  Bly  V.  Johnson.  Motion  to  diamlM  oanae  No.  686  on  the  General 
Docket.  PaoMd  to  Oetober  11,  being  the  date  named  in  the  notice  to 
plaintllf  in  error. 

231.  Kibler  v.  Darl^.  Motion  for  leave  to  file  a  petition  in  error  to 
the  Dietriot  Oonrtof  Fulton  Connty.    PaoMd,  no  record  on  file. 

232.  Benton  v.  Cranston.  Motion  for  leave  to  Ale  a  petition  in  error 
to  the  DiHtriot  Court  of  Union  County.  Passed  by  consent  until  Octo- 
ber 11, 1888. 

288.  Ohio  ex  rel.  Mutual  Reserve  Fund  Life  Association  v.  Moore, 
Superintendent  of  Insurance.  Motion  for  an  alternative  writ  of  man- 
damus.   Alternative  writ  allowed. 

234.  Jones  v.  Jones.  Motion  to  make  new  parties  plaintiff  in  cause 
No.  867  on  the  General  Docket.    Motion  overruled. 

235.  P.AL.  E;R.  R.  Co.  v.  Cammiugton  A  Son.  Motion  to  dismiss 
lAuae  No.  1240  on  the  General  Docket  for  having  been  improperly 
brought.  Motion  granted  for  the  reason  that  the  proceeding  was  not 
commenced  until  August  13,  and  then  without  leave  of  the  oouK. 

236.  Crabtree  v.  Mallemee,  administrator,  etc.  Motion  for  leave  to 
file  a  peiition  in  error  to  the  District  Court  of  Hamilton  Connty.  Motion 
overruled. 

287.  Brown  v,  Athens  Gas  IJgbt  Co.  Motion  for  leave  to  file  a  peti- 
tion in  error  to  the  District  Court  of  Athens  County.  Passed  for  brief 
and  statement  by  plaintiff  in  error. 

238.  Fike  v.  Bodine.  Motion  for  leave  to  ftle  a  petition  in  error  to 
the  District  Court  of  Wayne  County.  Passed  for  brief  or  statement 
showing  the  errors  relied  on  and  how  the  questions  arise. 

239.  Noble  v,  Clements.  Motion  for  leave  to  file  a  petition  in  error  to 
the  District  Court  of  Morrow  County.  Motion  granted.  Judgment  of 
the  district  eourt  reversed  for  refusing  to  state  sepjarately  conclusion  of 
law  and  fact ;  Oxford  Tofsnahip  v.  Oolumhia,  38  Ohio  St.  87,  and  cause  re- 
manded with  instructions  to  make  grantor  and  grantees  in  the  deed 
sought  to  be  corrected,  parties.    Ko  ftirther  report. 

240.  FMdder  v.  Laser.  Motion  for  leave  to  file  a  petition  in  error  to 
the  District  Court  ot  Richland  County.  Passed  for  want  of  bill  of  ex* 
oeptlons. 

241.  Society  Perun  v.  Hay  et  al.,  Ez'rs,  Ac.  Motion  for  leave  to  fllo 
croB»-petition  in  error  to  the  District  Court  of  Cuyahoga  County.  Passed 
for  the  return  of  papers  and  briefs. 

242.  Society  Perun  v.  Cleveland.  Motion  for  leave  to  file  petition  ir 
error  to  the  District  Oonrt  of  Cnyahoga  County.  Passed  forretum  of  pa- 
pers and  brleiis. 

248.  Fold  V,  Osbonu  Motion  for  leave  to  file  petition  In  error  to 
the  District  Court  of  Cuyahoga  Connty.    Motion  Granted. 
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944.  8 wmnk  v.  Sw»nk.  Motion  for  iMve  to  file  petition  in  enor  to  the 
District  Court  of  Miami  Ooonty.    Motion  oTermied. 

246.  Ohio  ex  reL  CtommiflBionerB  of  Maskingam  County  if.  Boeid  of 
Publio  Works.  Motion  for  s  writ  of  mandmnns.  Alternative  writ  al- 
lowed. 

247.  Gould  V.  Gould.  Motion  for  leave  to  file  a  petition  in  enor  to 
the  District  Court  of  Geauga  County.    Motion  oyerruled. 

248.  Biehn  v.  Morgan.  Motion  fpr  leaye  to  file  a  petition  in  error  to 
tlie  District  Court  of  Brown  Couuty.  Passed  for  proof  of  notice  and 
brief. 

252.  Ely  V.  Bassett.  Motion  for  reylew  of  order  refbsing  leave  to  file 
petition  in  error  to  the  District  Court  of  Lorain  County.  Motion  over- 
mled. 

264.  Holler  «.  Franklin.  Motion  for  leave  to  file  a  petitioi^  in  error 
to  tlie  District  (k>urt  of  licking  County.    Motion  granted. 

255.  Johnson  v.  Blcock.  Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Van  Wert  County.    Motion  overruled. 

267.  Halfhill  v.  The  Pennsylvania  Co.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  District  Court  of  Van  Wert  County.  Passed  for 
brief  and  statement  by  plain tifi*  in  error. 

268.  Norton  et  al.,  Bx*rs^  Ao.»  v.  Norton.  Motion  for  leave  to  file  pe- 
tition  in  error  to  the  District  Court  of  Cuyahoga  County.  Motion 
granted. 

259.  Lord  v.  Lord.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Cuyahoga  County.    Motion  overruled. 


fVFBIMB  OOVBT  OOMMJMIOg. 


X.  OsAmss,  Oft^r  Jm49^ 


K.  Hais.  Hon.  Wmuaujm  J.  Pwsaiii. 

Hes.  OsistM  D.  IfAsmi.  Hmi.  Jeaa  MoOav&by. 


ObbtmbuBt  OMo,  September  95, 1888. 
820.  Tnllos  ».  Bodgera.    Brror  to  the  District  Court  of  Washington 
County. 

MoCAUunr,  J. 

1.  Where  a  pariy  contracts  to  deliver  pemmal  proper^  at  a  given  time 
and  place,  and  is  ready  and  willing  to  comply  with  the  terms  of  his  oon- 
tract  at  the  contract  time  and  place  agreed  upon  and  so  notifies  the  other 
party  to  the  contract,  who  then  and  there  declares  that  the  property  if 
tendered  would  not  be  accepted  by  reason  of  an  alleged  defect  therein, 
such  party  may  maintain  an  action  for  breach  of  the  contract  without 
actual  tender  of  the  property  as  required  by  the  terms  of  the  contract. 

2.  Where  issues  as  to  three  facts  are  submitted  to  a  Jury  and  the  ver> 
diet  Is  for  the  defendant  as  to  two  of  them  and  is  silent  as  to  the  third, 
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tbm  TtiMlet  ilhoiild  be  set  aside  milesB  the  defebduit  enten  a  oorieent  that 
the  eonrt  mmy  find  as  to  said  third  fact  for  the  plaintiff  and  render  the 
Jadgment  oaUed  Ibr  by  the  three  facta  aa  ao  determined. 

-VO  jndgttMnt  will bee&lered in  thia oaae until  October  16. 

216.  Needham  A  Son  v.  Pratt,  admr.  of  Pratt.  Error  to  the  District 
Obnrl  of  Lake  uoonty. 

Mabtdt,  J. 

In  an  action  Ibnnded  on  oontraet,  the  defendant  may  by  answer  set 
up  aa  a  aet  off  any  canae  of  action  he  may  have  against  the  plaintiff, 
arialng  npon  contnet,  whether  the  same  be  a  liquidated  demand,  or  for 
nnllimidatert  damagea.    Key.  Stat.*}  6076. 

Judgment  attrined. 

228.  dereland.  Brown  A  Oo.  and  FIrat  National  Bank  of  Cleveland  v, 
Sannel  Sboeman  and  Samuel  Cove.  Error  to  the  Diatriot  Court  Of  Cuy- 
mbog^  Oonnty. 

JDlCKKAlf  J. 

1.  A  National  bank  that  makes  a  loan  on  the  security  of  a  warehouse 
receipt  for  merchandise,  is  a  proper  party  defendant  to  a  suit  in  replevin 
by  the  oonalgnor  and  owner  of  the  merchandise  against  the  warehouse 
keeper  to  whom  the  aame  has  been  committed  by  the  consignee  for 
storage. 

2.  A  National  bank  haa  power  to  lend  money  upon  the  note  or  other 
peiaoiHfcl  obligation  of  the  borrower  secured  by  the  pledge  of  a  ware- 
house receipt  for  merchandise  as  collateral  security. 

9.  A  Ikctor  holding  a  warehouse  receipt  for  the  delivery  of  ipercban- 
dise  consigned  to  him  b>'  the  owner  to  sell  on  commission,  in  order  to 
obtain  a  loan  flrom  a  bank,  gave  to  the  bank  bis  negotiable  promissory 
note,  and  i^a  collateral  securii^y  therefor  (and  not  to  secure  any  antece- 
dent debt  or  demand),  duly  tr  sferred  and  delivered  to  the  bank  the 
warehouae  receipt,  and  made  au  agreement  with  the  bank  for  the  dispo- 
sition of  the  merchandise. 

Held: 

That  under  the  act  of  March  12, 1844  (1  B.  A  C.  420),  if  the  bank  in 
good 'faith  letned  the  money,  and  took  the  warehouse  receipt,  and  made 
aaid  agreenient,  upon  the  faith  that  the  factor  was  the  crue  owner  of  the 
merchandise,  such  transfer  and  agreement  were  valid,  and  the  bank  was 
entitled  to  hold  the  merchandise  as  security  for  the  payment  of  the 
nolSL 

Jadgment  of  the  Diatrict  Court  reversed,  and  that  of  the  Court  of 
Common  Pleas  affirmed. 

289L  Henry  W.  Stephenson,  et  al.,  Ezecutorst;.  E.  R.  Bonohue,  Ezec^ 
utor,  et  aL    Error  to  the  District  Court  of  Hamilton  County. 

NaSH  J. 

*  1.  A  voluntary  conveyance  to  a  trustee  for  the  benefit  of  the  grant-^ 
or's  wife  and  children  is  not  fraundulent  against  a  creditor  whose  claim 
wais  at  the  tim^  amply  secured  by  mortgage. 

2.  The  Tact  that  the  mortgage  security  is  subsequently  lost  by  the 
credit*-. r  'c  Iscues,  doee  not  make  such  a  conveyance  fraudulent. 

Judgment  afiirmed. 
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212.  Samuel  N.  Teommn  et  aU  v.  Hirmm  G.  Luley  et  at*    Bnor  to  the 
District  Goart  of  Jaokaou  County. 
OB4NOBB,  C.  J. 

1.  If  two  or  more  peraons  agree  to  Jointly  buy  a  tract  of  land,  for  the 
porpbae  of  jointly  selling  it  and  sliaring  the'  profit,  they  are  partners  for 
that  transaction,  and,  as  between  tbemselvea,  hold  the  rights  and  owa 
the  duties  of  that  relation. 

2.  If  the  veqdor,  having  knowledge  of  snob  agreement  between  the 
X>ersons  negotiating  for  the  purchase  of  his  land,  aid  one  of  them  in 
fraudulently  inducing  his  associates  to  buy^  and  they,  on  discovering 
the  fraud,  promptly  elect  to  rescind  and  tender  are-conveyance  (the  ven- 
dor having  retained  possession  of  the  land),  a  decree  for  rescission  should 
be  granted. 

8.  If,  before  the  discovery  of  the  fraud,  the  purchasera  had  sold  a 
part  of  the  land  to  a  third  party,  and  forthwith  after  notice  of  the  f^ud 
they  re-purchased  the  part  so  sold,  for  the  purpose  of  tendering  a  re-con- 
veyance of  the  whole  to  their  vendor  and  completing  a  rescission  of  the 
first  contract,  such  re-pa fchase  was  not  a  ratification  of  the  first  con- 
tract, and  does  not  estop  them  from  claiming  its  rescission. 

4.  To  complete  such  rescission  they  must  return  to  their  vendor  all 
that  they  got  from  him,  to  wit :  the  title  to  the  land ;  but  he  has  no  con- 
cern or  interest  in  the  settlement  between  them  and  their  vendee. 

6.  Having  elected  to  rescind  the  original  contract,  the  defended  pur- 
chasers are  entitled  to  a  return  of  the  purchase  money  paid  by  them, 
with  interest  from  the  time  of  payment,  but  as  .no  expenditure  by  them 
added  value  to  the  land,  they  can  not  recover  more. 

Judgments  of  district  court  and  common  pleas  reveraed,  and  cause  re- 
manded for  a  decree  in  favor  of  Teoman  et  al.,  on  their  cross-petition  for 
rescission. 

184.  Wilson  Sewing  Machine  Co.  v.  Pelton,  Treasarer,  etc  Error 
to  the  District  Court  of  Cuyahoga  County.  Judgmenta  of  the  district 
and  common  pless  courts  reversed.    No  further  report. 

MOTION  DOOKKT. 

9.  Railway  Co.  v.  Newbrander.  Motion  for  a  rehearing  in  cause  No. 
80  on  the  General  Docket.    Motion  overruled. 

12.  Larwill  v.  Hanover  Savings  Fund  Society.  Motion  to  dismiss 
cause  No.  416  on  the  General  Docket  for  want  of  printed  record.  Motion 
granted  conditionally.  Order  to  take  effect  if  omitted  parts  be  not  sup- 
plied within  twenty  days. 

18.  Railway  Co.  v.  Scudder.  Motion  for  a  rehearing  in  cause  No.  908 
on  the  General  Docket.    Motion  overruled. 

14.  Cary  v.  Kemper.  Motion  for  a  rehearing  in  cause  No.  182  on 
the  General  Docket.    Motion  overruled. 

15.  Loyer  v.  Andrews.  Motion  to  reinstate  cause  No.  878  on  the  Gen  - 
«ral  Docket.    Motion  overruled. 

16.  Underwood  v.  Andrews.  Motion  to  reinstate  cause  No.  H84  on  the 
General  Docket.    Motion  overruled. 

17.  Peniston  v.  Union  Central  Life  Insurance  Company.  Motion  to 
rotn^*\te  caune  Xo.  3f^4  on  the  Goncral  Docket.     Motion  granted. 
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DIGEST  OF  CASES. 


-  TMdertakin(^lkana{fes,^likM.  suit  on  ftbond,  g^iren  upon 
aUacbment  proceedings  there  may  be  a  reoovery4n  damages  if  the  pro- 
oeedings  were  wrongful  or  vexatious,  or  if  injury  had  ooonrred  to  the 
pn^MTty.     WoUm  ▼.  Bice,    Ala.    Denver  L.  J.,  Sept.  18. 


AUmuaj'—F^ee^AetUm  for— JBvideneg.— It  is  not  admissible  in  a  suit 
for  attorney's  fees,  to  go  into  an  inquiry  oonoeming  prospeotlve  iiene- 
fits,  whleb  niig;ht  arise  in  the  future,  to  the  client  from  a  settlement  ef- 
fected by  hia  attorneys.  HaUh  y.  Aiyaon.  111.,  Biay  10, 1888.  17  Cent. 
L.  J.  10. 


Gsrtiflsats  ef  Ospeiit— /ndorMmtftit— ^«Mofi.-r-Thebank  issued  aoertifi- 
csto  of  deposit  to  A  B,  payable  to  him  or  his  order  on.  the  return  of  the 
certificate,  properly  endorsed.  The  money  deposited,  •belonged  to  C, 
who  had  requested  the  deposit  to  be  made.  The  certificate  was  deHv- 
ered  to  G,  iv^ho  presented  it  to  the  bank  for  payment  without  endorse- 
ment, and  payment  was  refused.  JSetd,  that  the  oertiflcate  was  in  effect 
a  negotiable  promisaory  note,  and  that  endorsement  was  not  necessary 
CO  psas  the  title  to  C,  or  to  enable  C  to  recover  against  the  bank.  Qm- 
^idy  Y.  F'int  N^aiional  Bank  qf  FaribamU,  Minn.    Wia*  L.  K.,  Sept.  6. 


Qtnut—Anundinff  Beeord.— -The  court  below  may  amend  ita  record 
after  a  certiorari  has  Issued  to  remove  it  to  the  supreme  court.  Ohtreh*s 
Afp.    Fa.,  May  7, 1888.    40  Leg.  Int.  886. 


Ceatiaet — Speai/le  Perf&rmaneB,~~li  the  names  and  intention  of  the 
contiaeting  parties  can  be  determined  with  resaonable  certainty  f^m 
the  writing,  and  a  vKUd  contract  ia  therel^y  disclosed,  spedAc  perform- 
ance of  it  may  be  decreed.  Jfppieh  v.  OtVord.  Col.f  Apr.  20.  4  Leg.  Adv. 
198. 


Oiimlaal  iKW—OuXpable  Nef^enee.'-lt  is  held  by  the  Supreme  Court 
of  Miasouri  that  it  is  culpable  negligence  to  brandish  a  loaded  revolver 
in  a  saloon,  whereby  the  lives  of  the  persons  therein  are  endangered,  and 
the  penon  by  whose  negligence  a  pistol  is  unintentionally  discharged. 
xesnUing  in  the  death  of  another,  is  rightftilly  convicted  of  manslaughter 
in  the  fourth  degree  under  tliis  statute.  State  v.  Emery,  *  Mo.  Waah. 
L.  Jlep.9  Sept.  16. 

Ividanee  fiffmiptr—OorreeUan,  —  A  receipt  is  only  prima  faeie  evi- 
dence, like  any  other  parel  admission  of  th^  party,  and  ia  open  to 
«zplanatloY&  or  correction,  and  he  may  ishow  that  it  was  made  by  mia- 
take,  or  doea  not  exhibit  the  real  atate,  of  facta :,  BuaeM  v.  Chmrch,  86 
Fa.  St.  9;  Wharton  on  Ccm.  {  888.  Shi^emaker  v.  StyleB.  Fa;,  Apr.  16, 
1888,    Wash.  L.'R.,  Sept.  16. 
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"ExHntnn^Bas/meiU  to  Cb-£&Meulor-~l)i8dkiT^tre.--It  may  be  admitted, 
as  mled  in  Femer*«  Estate^  6  Watta,  860,  on  the  authority  of  Brown^^  Ap^ 
pecU,  9  Dall.  311,  and  MeNear's  Appeal^  4  Rawle  148,  that  an  executor, 
who  has  received  money  of  the  estate,  and  has  paid  it  over  to  his  eo-ez* 
ecutor  is  not  answerable  to  legatees  for  the  loss  of  it  in  consequence  of 
his  insolvency.  There  may  be  a  very  good  reason  for  this  rule,  though 
we  oonfesft  our  inability  to  see  it.  Nor  in  this  are  we  singalar,  for  Mr» 
Justice  HUBTON,  in  SterreiVs  Appwlj  2  P.  A  W.  419»  utterly  ref^sen  to 
subscribe  to  a  doctrine  of  this  kind.  But  we  are  not  disposed  to  attempt- 
to  reconcile  the  differences  of  the  decisions  upon  a  subject,  of  which 
Chief  Justice  Gibson  says  there  have  been  more  iaconsistoncies  among- 
Bnglish  authorities  on  this  head  ^han  any  other.  WeUfy^a  -^PP*  P^-r 
Apr.  16, 1888.    14  Pitts.  L.  J.  51. 

Tire  Insiizaaoe— Action  on  JPoH^^Limitaiion  of, — A  policy  of  insur- 
ance against  fire  issued  by  the  defendant,  provided  that  a  loss  thereunder 
should  be  payable  sixty  days  alter  proof  thereof ;  and  thai  a  suit  for  the 
recovery  of  any  claim  under  the  policy  should  be  brought  within  twelve 
months  after  the  loss  occurred.  JSTeld,  that  the  twelve  months  did  not 
commence  to  run  until  the  loss  was  due  and  payable— the  expiration  of 
the  sixty  days  after  the  proof  of  the  same.  Sparer.  Home  JAcL  ina.  Gb. 
U.  S.  C.  C,  Oregon,  Aug.  13.    Chicago  L.  N.,  Sept.  1. 


Tire  lasnranse*- Jfi«(aJte  in  PoUej/^Oorreetion  of  in  JSjutey.— The  own- 
ers of  a  warehouse  being  indebted  to  the  plaintiff,  agreed  to  insure  the- 
same  against  fire  for  his  benefit,  and  accordingly  agreed  with  the  defend- 
ant for  such  insurance,  in  their  names,  with  loos  payable  to  the  plaintiff, 
but  by  mistake  the  plaintive  name  was  written  in  the  policy  as  the  as- 
sured and  Owner  of  the  property ;  a  loss  occurred  within  the  period  of 
the  risk,  and  after  proof  of  loss  by  the  owners,  and  adjustment  by  the 
defendant,  the  former  assigpied  the  policy  and  their  rights  thereunder  to 
the  plaintiff.  Had,  on  demurrer,  that  the  equity  of  the  case  was  with 
the  plaintiff,  and  that  he  was  entitled  to  have  the  contract  reformed  ae- 
cnrding  to  the  true  understanding  and  purpose  of  the  parties  thereto.. 
Spare  v.  Home  Mut,  F,  Inn.  Oo,  U.  S.  C.  C.  Or.,  Aug.  13.  Chicago  L.  N., 
Sept.  I. 

Fire  lafuranoe— recAnioo^  Proo/fh—When  Not  JRoquired»— As  a  rule  the 
law  does  not  require  vain  things,  and  where  heohnical  proofs  could  but 
re-Btate  inforination  of  a  total  loss,  of  which  an  insurance  company  waa 
already  fully  ,ad vised,  to  insist  upon  such  technical  proofn  would  be  to> 
oppose  the  barest  technioslity  as  a  bar  to  the  acwured's  right  to  recover  a 
strictly  honest  .claim.  The  Pa.  F,  Ins,  Ob.  v.  Dougherty.  Pa.,  Apr.  16,. 
1883.    Den.  L.  J.,  Sept.  18. 

Fire  Inraraneo — Waiver  of  Proof 9  of  />>«*.— The  waiver  of  proofs  of 
loss  required  in  a  policv,  may  be  inferred  by  any  act  of  the  insurer 
evincing  a  recognition  of  liability  or  a  denial  of  obligation  exclusively 
for  other  reasons.  The  Pa.  F.  Ins,  Oo.  v.  Dougherty.  Pa.,  Apr.  16,  1883. 
Lenv,  L.  J.,  Sept.  18. 
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ftmrndvltnt  Cmwymn^^SUUtUe^** OredUors,**-^V nder  the  term  "cred- 
iton"  in  the  statute  of  frauds  are  included  all  persons  who  are  creditors 
of  the  vendor  while  the  goods  remain  in  his  possession  or  under  his  con- 
trol   DeMmore  v.  Tinner.    Neb.    Denv.  I*.  J.,  Aug.  7. 


Goods  Hold  ftir  Freight  Chargoo—AMCatmed.— Where  goods  have  been 
shipped  by  railroad,  they  may  be  reclaimed  by  the  vendor,  as  ta  troMntu, 
while  held  by  the  railroad  company  for  payment  of  freight  charges,  or 
from  the  poesession  of  a  third  party  who  has  paid  the  freight  charges, 
hot  is  not  the  agent  of  the  consignee.  Oreve  v.  Dunham.  la.,  Dec,  1882. 
4  Legsl  Adviser  99. 

Homestead — How  Extrnguiaked  or  Lost.-^There  are  only  two  modes  by 
which  the  homestead  right  or  estate  may  be  extinguished :  First,  by  a 
relesse,  waiver  or  conveyance  in  writing,  subscribed  by  the  householder 
and  his  wife,  or  her  husband,  if  he  or  she  has  one,  and  acknowledged  in 
the  same  manner  as  conveyances  of  real  estate  are  required  to  be  ac- 
knowledged ;  or  second,  by  con vojrance  of  the  premises,  with  abandon- 
ment or  Kiving  up  of  poeseasion.  MeMahM  ▼.  MeMahiU.  111.,  Mar.  28. 
Denv.  L.  J.,  July  24. 

laflmts — Defending  in  F>orma  /\xti|>oru.~Difant  defendants  in  equity 
may  appear  and  defend  in  forma  pauperis  in  the  federal  courts.  Firgu- 
§0H  V.  Dent.    U.  S.  C.  C,  W.  D.  Tenn.,  Biar.  21.    Denv.  L.  J.,  Aug.  21 

Jadgmoat— l\>i0er  of  Attorney  to  Oonfesa^  When  Fo^tVf.— The  follow- 
ing indoraeoient  on  the  abstract  of  proceedings  in  a  judgment  in  the 
common  pleas,  vis :  **I  authorize  any  attorney  or  prothonotary  to  enter 
Judgment  against  me  for  the  within  amount,"  is  sufficient  to  authorize 
the  entry  of  judgment.    Cboper  v.  Shaver,    Pa.    14  Pitts.  L.  J.  19. 


Mogotlaliio  Inotramoat— JRotyoAfo  to  Order—Legal  TVUe.— By  the  rules  of 
the. law  merchant,  the  purchaser  of  negotiable  paper,  payable  to  order, 
unless  it  be  indorsed  6y  the  payee,  takes  subject  to  any  defense  which 
the  payor  has  against  the  payee.  He  becomes,  in  such  c|Me,  only  the 
equitable  owner  of  the  debt  or  claim  evidenced  by  the  security.  As  a 
general  rale  the  legal  title  to  negotiable  paper,  payable  to  order,  passes 
only  by  the  payee's  indorsement  on  the  security  itself,  or  on  a  piece  of 
paper  so  attached  to  the  original,  instrument  as,  in  effect,  to  become  a 
part  of  it,  or  Incorporated  into  it.  OsgooiTe  AdmW  v.  Arti.  U.  8.  C.  C,  N. 
D.ni.    Chicago  L.  N.,  Sept.  1. 

Mi^beuMe—Ifyury—NegligeHiCe.—l%  is  not  a  nuisance  per  ae  for  a  pri- 
vate citiaen  acting  under  municipal  license  to  dig  a  trench  in  a  public 
highway  for  the  purpose  of  laying  a  water  pipe,  and  it  is  not  such  an  act 
as  renders  parties  engaged  in  it  guilty  of  a  public  wrong.  The  entire 
execution  of  laying  the  pipe  being  committed  as  an  independent  em- 
ployment to  a  contractor,  the  employer  is  not  responsible  for  the  mode 
of  such  execution.  Smith  v.  Simmons,  Pa.,  Apr.  16, 1888.  '40  Leg.  Intel. 
a44. 
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on  ilie  baek  of  »  note  by  the  mftker,  wlio  waa  also  the  pajree,  that  U  was 
glyen  for  a  yalnable  eonaideration,  that  he  had  no  defense  to  it,  eto., 
doea  not  preyent  hia  aignatare  to  anoh  oeitifioate  from  having  the  foree 
of  an  indoraement  ao  aa  to  make  the  note  negotiable  and  tranafer  thcT 
title  to  bona  /Ide  holder  for  valne.  Dmmimg  ▼.  JTeller,  Fa.,  Apr.  80,  1083. 
4  Leg.  Int.  886. 

PaUia  Ofloa— ^01  a  Oontraei  Rdaium  with  fie  PubUe.-^Fuhllc  offlGea^ 
though  aalaried,  are  noUheld  by  contract  or  grant,  and  they  are  under  the 
complete  control  of  the  legialatare,  anleas  there  be  some  special  re- 
atratnt  in  the  organic  act  of  the  territory,  or  the  Uwa  of  Congreaa  gov- 
eming  the  territoriea.  Tliey  may  be  ab^liahed,  or  the  terms  thereof  re- 
duced ;  the  aalariea  may  be  reduced,  or  new  duties  imposed.  Lee  ▼• 
ObwumsgUmers.    Wyoming,  1888  Term.    Chicago  Ij.  N.,  Sept.  1. 


Baal  Hktkta—OmUraet  for  Sale  o/— ^cCicm.— When  a  vendor  inatitntee 
an  action  founded  upon  a  contract  for  the  aale  of  land,  and  recovera  a^ 
Judgment  for  the  purohaae  mon^,  or  what  ia  the  same  thing,  takea  and 
enters  up  a  judgment  bond  or  note  therefor,  and  then  proceeds  l^  exe- 
cution to  aell  the  land,  he  muat  be  conaidered  aa  aelling  all  the  eatate  in 
the  land,  whatever  that  may  be,  which  he  agreed  to  aell  to  the  defend- 
ant. The  lien  on  the  property  thua  aold  ia  prior  to  all  othera.  Bowers  ▼• 
DUk.    Pa.,  Jan.  2,  1888.    14  Pitta.  L.  J.  8ft. 


Baal  Irtala— Aale  of—FroM/dL'—K  deed  o/  bargain  and  aale  of -nal  ea- 
tate not  recorded  within  atx  montha  firom  ita  date,  and  containing  no 
tmat  expressed' upon  ita  fiu9e,  la  void  againat  creditors  whose  judgments 
were  obtained,  prior  to  ita  record,  although  aubaequent  to  the  date  of  the 
deed.    Nttmrn  v.  Bmry*    8.  C.  D.  C,  BCar.  20, 1888.    11  Waah.  Rep.  681. 


BaplaTim  Bead— Ao-a^  on-^JwdgmmU  fiy  €bf|/tet<o»— XteMA^.— A 
party  becoming  aure^y  fbr  defendant  in  an  action  of  replevin,  con8ld«> 
eied  aa  having  contracted  with  reference  to  the  law  iqpplicable  to  tha 
trial  and  final  determination  of  the  caae,  and  with  a  view  of  becoming 
leaponaible  for  the  amount  that  might  ultimately  iie  adjudged  agalnat 
auch  defendant.  Tlie  confeaaion  of  Judgment  by  defendani  ia  a  regular 
and  orderly  mode  of  ending  a  pending  suit.  Such  confeaaion  of  delbnd- 
ant  would  not  releaae  his  sureties  in  the  abaenoe  of  condnaion.  Anod- 
fin^^.  Frederick.    Pa.,  Dec  80, 1882.    14  Pitts.  Ij.  J.  21. 

BeplaTiB— AiMifln^  of  ami—Oaiod^  of  the  Law-^  Leey  q^iVocaas.— Per- 
aonal  property  in  tlie  poaaeaaion  of  the  plaintiflh  in  a  replevin  auit,  who 
have  given  bond  for  auch  property,  ia,  during  the  pendency  of  auch  re- 
plevin prooeedinga,  in  the  **ciu|(ody  of  the  law,"  and  not  liable  to  aeiaare 
under  other  prooeaa.  Pipher  v.  W\>tedjfee.  Ind.,  May  10.  Denver  L.  J., 
Sept.  4.  

Baleen— IFAol  iff-— '* A  place  where  peraona  who  call  fbr  them  are  aop- 
plied  with  refreahmenta."    Qoounyr.  FkUUpe.   40  Mich.  7. 
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CURRENT  TOPICS. 


8UPBXMB  comn  ixAimrATion. 
The  following  persons  were  admitted  to  the  bar  on  Wednes- 
day, from  a  class  of  twenty-one  applicants :  Samael  C.  Blake, 
Albert  T.  Holmes,  Cleveland ;  Francis  M.  Biddle,  Henry  P. 
Kaufman,  James  R.  Mack,  Alfred  Mack,  Cincinnati;  James  F. 
Casey,  Springfield;  Dixon  Edgerton,  Hick'jville ;  John  J. 
Lentz,  Columbus;  Frank  H.  Lindsley,  Jefferson;  Henry  C.  Mc- 
Coy, London ;  Fred  L.  Rosemond,  Cambridge;  Volney  R.  Row, 
Portsmouth;  Enos  S.  Sowers,  New  Philadelphia;  Willis  M. 
Townsend,  Zanesville ;  Andrew  J.  Williard,  Homesworth. 


NOTES  OF  CASES. 


GOBPOBAnOVB^BieHT  TO  PUXCHASS  THBIB  OWM  STOCK. 

The  Supreme  Court  of  Illinois  say,  in  Clapp  v.  Peterson^  de- 
cided June  21,  1872,  103  III.  26,  31,  respecting  the  power  of 
corporations  to  purchase  theirT)wn  stock,  that  the  right  to  do 
0o  is  well  settled,  but  that  if  the  transaction  operates  to  the  in- 
jury of  creditors  it  may  be  impeached  in  equity ;  C.  P.  dc  S. 
By.  Co.  y.  ManeUles,  84  HI.  643.  When  it  does  not  so  affect 
the  interest  of  credi^rs,  the  transaction  can  not  be  questioned. 

The  Supreme  Court  of  the  United  States,  in  Sanger  v.  (^ 
touj  91  U.  S.  60,  say:  **The  capital  stock  of  an  incorporated 
company  is  a  fund  set  apart  for  the  payment  of  its  debts.  It 
is  a  substitute  for  the  personal  liability  which  subsists  in 
private  co-partnerships.  .  When  debts  are  incurred,  a  contract 
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arises  with  the  creditors  that  it  shall  not  be  withdrawn  or  ap- 
plied, otherwise  than  upon  their  demands,  until  such  de- 
mands are  satisfied.  The  creditors  have  a  iien  upon  it  in 
equity.  If  diverted,  they  must  follow  it  as  fkr  ai>  it  can  be 
traced,  and  subject  it  to  the  payment  of  their  claims,  except 
a$  against  holders  who  have  taken  it  bona  fide  for  a  valuable 
consideration  and  without  notice.  It  is  publicly  pledged  to 
those  who  deal  with  the  corporation,  for  their  security ;  see 
2  Story  8  Eq.  J.  §  1252 ;  l^ood  v.  Dummer,  3  Mason  308  ;  Spear 
v.  Grant,  16  Mass.  605 ;  Ourran  v.  Arkaneae,  15  How.  304 ;  Bart- 
kU  V.  Drew,  57  N.  Y.  578. 

The  shareholders  of  a  corporation  are  exclusively  charged 
with  notice  of  the  trust  character  which  attaches  to  its  capital 
stock.  As  to  it,  they  caij  not  occupy  the  status  of  innocent 
purchasers,  but  they  are  to  all  intents  and  purposes  privies  to 
the  trust,  and  hold  it  subject  to  all  the  equities  which  attach 
to  it;  Wood  v.  Dumm^,  3  Mason  312;  Thompson  Liab.  of 
Stockh.,  §  13. 

In  the  case  of  Clapp  v.  Peterson,  mpra,  the  court  say  :  '*  We 
can  but  regard  the  transaction  in  questson,  of  the  exchange 
of  stock  for  the  lots,  and  the  cancelation  of  the  stock,  as  a 
withdrawal  by  the  stockholder  of  his  share  of  the  capital 
stock,  leaving  appellee's  debt  against  the  company  unpaid; 
that  the  property  taken  by  Clapp  stood  charged  with  a  trust 
for  the  payment  of  appellee's  claim ;  that  Clapp  can  not  be 
held  to  be  an  innocent  purchaser,  and  that  the  property  in 
his  hands  is  affected  with  the  trust,  and  appellee  may  pursue 
the  property  and  subject  it  to  the  satisfsk^tion  of  her  debt." 
And  the  fact  that  the  suit  was  brought  and  judgment  was 
rendered  after  Clapp  ceased  to  be  a  member  of  the  company 
and  without  his  being  made  a  party,  will  not  affect  the  case, 
because  he  took  the  property  charged  with  all  the  equities  as 
against  the  company.  The  couiit  further  held,  that  all  the 
property  Clapp  took  in  exchange  for  his  stock,  was  charged 
with  the  whole  debt,  and  not  a  share  o£it.  The  court  say: 
''  AmouK  the  stockholders  such  a  pro  rata  decree  would  have 
been  equitable.  But*  in  such  a  case  as  this,  of  a  judgment 
creditor,  after  return  of  an  execution  against  the  company 
unsatisfied,  seeking  iii  a  court  of  equity  to  neach  certain  spe- 
cific property  once  belonging  to  the  company^  as  charged  with^ 
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a  trust  for  the  paymeat  of  his  debt,  he  may  pursue  t^e  prop- 
eiiy  into  whatsoever  hands  he  may  find  it,  where  it  stands  af- 
fected with  the  trust,  and  subject  it  to  satisfBustion  of  hisd^t, 
and  he  is  not  obliged  to  attend  to  adjusting  the  equities  be- 
tween the  stockholders.''  See  on  this  question,  Bartlett  r. 
Drew,S7  N.  Y.687;  Marshy.  Burroughs,  IWooAb  463;  Hatch 
T.  Dana,  101  U.  6,  205. 


ORIGINAL.  ARTICLES. 


BHOBXEABB  TM  THI  FB1FA&4TI0V  07  BILIS  07  IXOBniOSS. 

The  slowness  of  the  administration  of  justice  in  Ohio,  has 
been  long  a  ground  oi  complaint  to  her  citizens.  Men  hesi- 
tate to  institute  legal  proceedings,  choosing  rather  to  sacrifice 
^mewhat  of  their  rights  than  to  suffer  the  annoyance  and  the 
loss  oi  time  necessarily  sustained  in  enforcing  them  by  the 
machinery  of  the  law.  Eminent  lawyers  have  spoken  earn- 
estly on  this  subject,  and  attempted,  by  eloborately  worded 
schemes,  to  suggest  a  remedy ;  the  legislature,  by  increasing 
the  number  of  judges,  and  in  various  other  ways,  has  sought 
to  furnish  relief;  but  still  the  evil  lives  and  grows.  The  su- 
preme court,  notwithstanding  it^  working  force  has  been 
doubled  by  the  recent  creation  of  the  supreme  court  commis- 
sioQ,  has  upon  its  docket  about  seven  hundred  cases  undis^ 
posed  of.  "^ 

The  sources  of  the  evil  are  many.  The  use  of  stenographic 
reports  of  testimony  in  the  preparation  of  bills  oLexceptions 
has  been  assigned  as  one  cause  of  delay  in  the  district  and 
tfopreme  courts,  the  su^estion  emanating  from  judges  of 
those  oourts.  In  the  lower  courts,  stenography,  instead  of  be-^ 
ing  a  cause  of  delay,  is,  if  oases  are  tried  with  a  proper  recog- 
nition of  the  reporter's  presence  and  utility,  a  most  efBicient 
means  of  expediting  the  administration  of  justice.  The  truth 
of  this  proposition  has  been  proved  repeatedly,  and  no  one 
denies  it.  But  the  objection  is  to  the  filing  in  the  reviewing 
courts  oi  verhalifi^  transcriptsiof  the  proceedings  of  the  com* 
mon  pleas;  and  it  was  strongly  stated  in  1881,  by  Hon.  W.^ 
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W.  Boynton,  then  chief  justice  of  the  supreme  court,  in  an 
address  on  ''  The  Administration  of  Justice,"  when  he  said : 

"  Another,  and  a  prolific  source  of  delay  in  appellate  tribu- 
nals grows  out  of  regulations  pertaining  to  the  practice,  and 
the  mode  of  making  up  records.  I  refer,  first,  to  the  right  of 
parties  to  go  to  the  court  of  last  resort  with  the  evidence,  and 
ask  the  court  to  find  the  facts;  and,  secondly,  the  vicious 
practice  of  making  up  bills  of  exceptions  from  stenographic 
reports  of  every  word  uttered  in  a  trial,  frojn  the  opening  of 
the  case,  to  the  close  of  the  testimony.  These  bills,  instead  of 
confining  their  contents  to  the  evidence,  and  such  questions 
of  law  as  arise  during  the  trial',  bring  upon  the  record  every 
question  asked  as  well  as  the  answer,  every  objection  made  by 
the  counsel,  together  with  his  argument  thereon.  The  time 
of  the  court  is  necessarily  taken  in  reading  a  large  mass  of 
matter  that  ought  to  have  been  left  behind.  It  is  not  an  un- 
frequent  occurrence  for  the  records,  when  printed,  to  contain 
several  hundred  pages  of  octavo  matter.'' 

This  objection  to  the  use  of  shorthand,  in  preparing  bills  of 
exceptions,  is  not  new.  It  was  forcibly  and  characteristic- 
ally stated  by  Hoa.  Cooper  K.  Watson,  while  sitting  as  pre- 
siding judge  of  the  District  Court  of  Cuyahoga  County,  a» 
long  ago  as  1874,  when  shorthand  was  a  novelty  on  the 
Westen  Reserve,  and  its  use  in  the  courts  an  experiment  of  re- 
cent trial.    Judge  Watson  put  it  thus : 

''  It  is  said  that  something  over  1800  years  ago,  one  man 
died  for  all ;  and  I  am  strongly  inclined  to  think,  from  the 
looks  of  the  records  that  are  brought  up  here  through  the  in- 
strumentality of  what  they  call  a  phonographer,  that  if  he 
could  be  pursuaded  in  some  gentle  way  to  die,  or  else  to  re- 
tire from  this  court,  it  would  be  a  saving  of  the  lives  of  all 
who  happen  to  be  called  to  review  cases  in  this  court.  It  is 
an  absolute  fact  that,  virtually  and  practically,  cases  are  ap- 
pealed from  the  court  of  common  pleas  by  having  a  pho- 
nographer hero  to  report  every  word  that  i?  said  by  court, 
counsel,  and  witnesses;  and  here  is  a  case  where  two  hundred 
and  forty  pages,  if  not  more,  have  been  inflicted  upon  us;  and 
if  the  judge  of  the  court  of  common  pleas  was  compelled  to 
listen  to  what  was  recorded  in  those  pages  (and  he  was  proba^ 
bly  compelled  to  listen  to  a  great  deal  more),  it  is  no  wondfr 
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he  did  not  know  how  to  decide  a  preliminary  question  on  the 
construction  of  a  contract.     It  is  practically  appealing  every 
case  into  this  court,  and  compelling  the  district  court  to  pass 
upon  the  merits  of  the  case  upon  the  testimony,  instead  of  de- 
ciding upon  questions  of  law.    We  stop  this  afgument  for  the 
reason  that  we  are  satisfied  that  the  court  below  misconstrued 
this  contract ;  and  we  do  not,  a?  I  said  before,  blame  them  for  it." 
This  criticism  of  stenography  hais  long  been  recognized  by 
reporters   as  a  substantial  one,  and  is  the  only  good,  solid, 
reasonable  grpund  of  complaint  against  their  profession  that 
they  admit  to  exist.   The  economy  of  employing  a  reporter  in 
the  lower  courts  is  counterbalanced  by  the  increased  expense 
of  obtaining  a  review  of  cases  in  the  district  and  supreme 
courts.     The  fees  of  the  reporter  for  copying  his  notes  of  the 
testimony  constitute  but  a  part  of  this  expense.     It   is  pre- 
requisite to  the  hearing  of  a  case  in  the  supreme  court,  that 
the  record  in  the  case  be  printed;  and  when  that  record  is 
-composed  in  part  of  a  bill  of  exceptions  containing  a  verbatim 
report  of  all  the  testimony  ofifered  in  the  common  pleas,  pre- 
suming the  trial  to  have  consumed  the  average  amount  of 
time  occupied  in  the  hearing  of  causes,  the  cost  of  securing  a 
review  in  the  court  of  last  retiiort  is  considerable.    It  requires 
a  small  fortune  to  take  some  cases  to  the  supreme  court  in  this 
way.    The  practice- has  arisen  partly  from  a  desire  on  the  part 
of  attorneys  to  put  the  reviewing  courts,  as  nearly  as  possible, 
in  possession  of  all  that  went  to.  influence  the  decision  of  the 
court  below,  and  partly  from  an  attempt  to  comply  with  the 
rule  more  than  once  laid  down  by  the  supreme  court,  that  in 
a  case  where  a  reversal  is  sought  on  the  ground  that  the  ver- 
dict is  not  sustained  by  the  evidence,  it  must  affirmatively 
appear  from  the  record  that  the  bill  of  exceptions  contains  all 
-the  evidence.    The  expense  of  the  practice  is  so  great  as  to  deter 
many  who  feel  that  they  have  been  wronged  by  the  finding 
of  a  jury,  from  seeking  redress  in  the  higher  courts.    Cases  in 
which  a  reporter  would  be  employed  are,  for  this  reason,  not 
reported,    and  in  many  cases  which  are  reported,  no  proceed- 
ings in  error  are  instituted,  parties  deeming  it  cheaper  to  com- 
promise or  submit  to  the  verdict  than  to  go  further. 

Conceding,  then,  that  the  practice  of  inserting  in  bills  of 
exceptions,  '*  stenographic  reports  of  every  word  uttered  in 
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trial,  from  the  opening  of  liie  case  to  the  close  of  the  testi- 
mony," if  a  **  vicious  ^  one,  and  a  "  source  of  delay  in  appel- 
late tribunals,'*'  the  questions  arise,  who  is  to  blame  for  the 
existence  of  the  custom,  and,  how  can  the  evil  it  engenders 
be  remedied?  At  a  meeting  of  the  Ohio  State  Bar  Associa- 
tion held  in  July,  1880,  a  prominent  Northern  Ohio  lawyer, 
complaining  of  the  evil,  and  attempting  to  point  out  a 
remedy,  said : 

*'  Whenever  a  case  of  any  importance  arises  before  a  jury, 
whether  it  is  a  legal  or  an  equity  case,  it  gets  into  the  supreme 
court  upon  the  facts.  We  have  reporters  that  report  every- 
thing that  the  lawyers,  judges,  and  witnesses  say,  and  if  a 
spectator  happens  to  make  a  remark,  it  gets  in,  and  it  all 
helps  to  pile  up  a  record  which  it  takes  days,  and  often  weeks, 
for  the  supreme  court  judges  to  read.  All  those  questions  of 
fact  ought  to  stop  before  they  reach  the  supreme  court.  Give 
the  supreme  court  judges  a  chance  to  breathe.  You  have  ab- 
solutely smothered  them  under  this  volume  and  ma.ss  of  rec- 
ords, containing  nothing  but  facts  and  fictions  which  ought 
not  to  be  there." 

The  legislature,  last  winter,  put  this  suggestion  of  Judge- 
Cadwell  into  the  form  of  law  (80  Ohio  L.  167 ;  3  Rev.  Stat. 
§  6710),  and  now  the  supreme  court .  is  not  required,-  ia 
any  cause  or  proceeding,  except  where  its  jurisdiction  is  origi- 
nal, to  determine  as  to  the  weight  of  the  evidence.  Able  law- 
yers have  said  that  this  statute  is  unconstitutional^  and  that 
the  supreme  court  will  so  declare  it.  It  is  doubtful  whether, 
if  it  can  be  construed  to  be  valid,  it  will  afibrd  the  relief  sought. 
In  many,  perhaps  most  cases,  questions  of  law  and  fact  are  m> 
inter-dependent  that  the  determination  of  the  legal  problems 
involved,  necessitates  a  careful  study  of  the  facts;  and  these 
are  the  cases  most  frequently  taken  to  the  supreme  court — not 
cases  depending  solely  on  issues  of  fact,  cases  in  which  the 
plaintiff  says,  **  the  defendant  owes  me,"  and  the  defendaut 
says,  **  I  do  not  owe  you."  In  this  class  of  cases,  the  lower 
court,  having  the  witnesses  before  it,  has  a  better  opportunity 
than  the  supreme  court  to  judge  as  to  who  is  telling  the  truth,, 
and  the  supreme  court  is  not  troubled  often  with  such  contro- 
versies. Besides,  an  excqMon  is  defined  by  statute  to  be  '*  aB 
objection  taken  to  a  ruling  of  the  court  on  a  matler  of  2atr."    It 
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is  Qfiaally  an  objection  taken  to  the  exclusion  or  admission  of 

testimony  offered  by  either  party,  to  the  instructions  of  the 
court  to  the  jury,  or  to  the  ruling  of  the  court  on  a  motion  for 
a  new  trial.  Cases,  therefore,  in  which  bills  of  exceptions  are 
allowed  and  filed  must  involve  questions  of  law.  In  them  the 
parties  excepting  allege  that  the  court  erred  in  one  or  more  of 
its  rulings:  and  the  supreme  court  has  said  that  to  enable  it 
to  decide  whether  or  not  the  allegation  is  well  founded  it  must 
appear  what  the  evidence  admitted  or  excluded  was. 

In  Railway  v.  Pr6bfi  (30  Ohio  St.  107),  Judge  Ashburn  said  : 

''  We  are  asked  to  declare  the  verdict  not  supported  by  the 
evidence  in  the  case,  when  we  are  furnished  with  but  the 
substance  of  a  portion  of  the  testimony.  This  is  not  enough. 
The  reviewing  court,  in  such  case,  must  have  all  the  testi- 
mony that  was  produced  and  used  on  the  trial  before  the  jupy 
set  out  in  the  bill  of  exceptions.  The  substance  only  of  any 
part  of  the  testimony  used  on  the  trial  will  not  meet  the  re- 
quirement of  the  rule. 

^  This  doctrine  on  the  question  of  reviewing  the  action  of 
the  lower  courts  on  overruling  motions  for  new  trials,  early 
found  favor  in  Ohia  In  the  case  of  Hicks  v.  Pentmy  19  Ohio 
426,  it  was  held :  '  Where  a  writ  of  error  is  prosecuted  in  the 
supreme  court,  to  reverse  a  judgment  of  the  court  of  com- 
mon pleas,  on  the  ground  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial,  because  the  verdict  was  against  the 
evidence,  all  the  evidence  before  the  jury  on  the  trial  of  the 
cause,  nrast  be  brought  before  the  supreme  court  by  bill  of 
exceptions.  It  must  be  embodied  in  the  bill  of  exceptions,  or 
in  some  manner  so  made  part  of  it,  that  there  can  be  no  doubt 
that  the  supreme  court  has  preei&ety  the  mxme  endmee  before  it 
which  was  before  the  jury.' 

''  This  rule  is  supported  by  such  a  solid  rank  ot  authorities 
in  this  state  that  we  are  not  authorized  to  depart  in  any  re- 
spect from  it" 

The  question  in  that  case  was  whether  the  verdict  of  the 
jury  was  in  accordance  with  the  evidence.  It  was  a  question 
of  law,  and  to  enable  them  to  decide  it  the  supreme  court  said 
that  all  the  evidence  must  be  set  out. 

This  remarkable  Act  of  April  18, 1883,  therefore,  if  it  can 
be  construed  as  a  whole  to  have  any  meaning,  can  tend'  but 
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dightly  to  lighten  the  burden  of  the  supreme  court  judges. 
It  does  not  strike  at  the  root  of  the  evil. 

Three  persons  are  to  blame  for  the  unreasonable  bulkiness 
of  bills  of  exceptions : 

Primarily,  the  judges  of  the  "  court  below  ";  secondly,  the 
stenographer,  in  a  small  degree ;  and,  thirdly,  the  plaintiff  in 
error,  or  his  attorney. 

Every  one  familiar  with  the  ordinary  way  in  which  the 
hearing  of  cases — jury  cases,  especially — is  conducted,  knows 
that  trials  are  often  unnecessarily  protracted.  The  testimony 
is  not  always  or  usually  confined  very  strictly  to  the  question 
at  issue.  Witnesses  are  required  to  go  more  or  less  into  auto- 
biography, then  to  state  how  long  and  intimately  they  have 
known  the  parties,  or  either  of  them,  and  finally,  amid  many 
questions,  are  permitted  to  tell  what  they  know  of  the  matter 
in  dispute.  On  crosi^-e^Lami nation  the  whole  is  repeated,  with 
variations  and  greater  particularity.  To  what  does  the  aver- 
age cross-examination  amount?  It  is  about  one-third  repeti- 
tion, from  a  third  to  a  half  fishing  excursion,  attended  with 
''fisherman's  luck,'*  a  very  small  percentage  new  matter  bear- 
ing on  the  case,  and  the  remainder  any  irrelevancy  imagin- 
able. An  able  lawyer  once  said  to  me  that  if  a  witness,  be- 
lieving his  statements  to  be  true,  testify  candidly  in  support 
of  one  side  of  a  case,  cross-examination  tends  to  strengthen 
his  story  and  the  side  of  the  party  calling  hixn.  Cross-ques- 
tioning does  not  shake  the  testimony  of  such  a  witness,  and 
it  is  better  to  drop  him  as  gracefully  as  possible.  The  waste 
of  time  by  tedious  and  unreasonably  lengthy  examinations  is 
doubtless  the  fault,  mainly,  of  attorneys  ^  but  the  court  cer- 
tainly has  some  power  to  control  the  conduct  of  trials. 

Among  attorneys  who  employ  a  stenographer  to  report 
their  cases  there  has  grown  up  a  custom  of  requiring  or  ex- 
pecting him  to  make  a  verbatim  transcript  of  his  notes  of  the 
testimony,  and  of  incorporating  the  transcript  in  a  bill  of  ex- 
ceptions. The  reporter,  being  paid^by  the  hundred  words,  is 
not  ordinarily  disposed,  if  he  has  reasonable  ground  to  believe 
his  fees  are  ooUetable,  to  interpose  an  objection  to  copying  his 
report  verbatim.  But,  in  view  of  the  growing  objection  to  bills 
of  exceptions  so  made  up,  many  of  the  best  court  reporters  are  in 
favor  of,  and  practice  to  some  extent,  condensation  of  their  re- 
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ports.  Others  hesitate  to  shorten  their  reports  in  the  least,  law- 
yers placing  so  much  stress  on  the  importance  and  advantage  of 
bringing  before  the  reviewing  courts  the  exact  language  and 
all  the  language  of  the  witnesses.  Attorneys  are  reluctant  to 
commit  to  the  hands  of  reporters  the  responsibility  of  con- 
densing the  evidence,  preferring  a  full  report  to  one  that 
might  be  incomplete  "by  reason  of  the  omission  of  statements 
which  to  the  reporter  seemed  unimportant,  but  which  in  the 
opinion  of  the  attorneys  might  have  considerable  weight  in 
the  determination  of  the  question  at  iesue.  They  are  unwil- 
ling to  leave  it  to  the  judgment  of  the  stenographer  whether 
statements  made  by  the  witness  are  or  are  not  material'to  the 
decision  of  the  case.  The  precaution  is  a  wise  one.  Counsel 
sometimes  fail  to  agree  as  to  the  competence  of  parts  of  the 
testimony ;  and  in  all  instances  where  there  is  a  possibility  of 
such  disagreement,  the  stenographer,  even  if  requested  to  put 
his  report  in  narrative  form,  condensing  as  much  as  possible, 
should  insert  the  doubtful  parts. 

But  there  are  certain  respects  in  which  stenographers  may 
advantageously  reduce  the  bulkiness  of  their  reports,  without 
omitting  anything  that  may  have  a  bearing  on  the  case. 
Surely  now-a-days  no  intelligent  reporter,  1^0  has  more  re- 
gard to  his  reputation  and  future  business  than  to  the  amount 
of  his  fees  for  folios  in  the  case  immediately  in  hand,  will 
put  into  his  transcript,  unless  expressly  requested  by  counsel 
so  to  do,  the  arguments  on  objections,  and  every  word  uttered 
by  judjE^es,  lawyers,  witnesses  and  spectators.  The  charge  that 
bills  of  exceptions  have  been  made  up.  in  part,  of  just  such 
reports  is  not  without  foundation.  The  stenographer  who, 
with  knowledge  that  his.  report  is  to  be  used  in  a  bill  of  ex- 
ceptions, transcribes  the  arguments  of  counsel  on  objections, 
and  the  remarks  of  persons  not  interested  in  the  case,  or  the 
remarks  of  parties  concerned  in  the  trial  which  are  obviously 
no  part  of  the  testimony,  is,  to  say  the  least  and  mildest, 
short-sighted.  Attorneys  ought  to  refuse  to  approve  bills  for 
such  services.  It  is  unnecessary  and  unwise  to  put  such 
things  in  a  bill  of  exceptions,  and  every  reporter. of  ordinary 
intelligence  knows  it  to  be  so. 

Unmodified  repetitions  of  testimony  should  be  omitted  by 
the  stenographer.    An  unqualified  repetition  of  a  statement 
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makes  it  no  stronger.  Many  lawyers  have  a  habit  of  putting 
questions  several  times,  without  expecting  to  elicit  different 
answerd.  They  seem  to  do  it  to  occupy  the  time  required  by 
their  minds  to  reach  another  subject,  as  if  that  were  less  a 
waste  of  time  than  to  keep  silence  and  think.  *  *  *  There 
are  some  reporters  who  insert  just  such  repetitions  into  their 
transcripts,  thinking  them  proof  of  the  accuracy  of  their  re- 
ports and  an  evidence  of  their  ability  as  reporters.  Omit 
them.  A  report  is  better,  clearer,  in  every  way  more  satisfEic- 
tory  without  them.  Of  course,  lawyers  are  to  blame  for  re- 
peating questions ;  but  the  fact  that  they  do  so  does  not  justify 
the  reporter  in  transcribing  the  repetitions.  Lawyers  often 
repeat  unconsciously,  and  would  be  surprised  at  a  verbaHm  re- 
port of  their  examinations.  It  is  not  uncommon  for  attor- 
neysi  to  repeat  the  answers  of  witnesses.  The  reporter  is  quite 
as  open  to  censure  as  the  lawyer  if  he  transcribes  the  repeti- 
tions. 

Thie  preliminary  examination  of  witnesses,  frequently  cov- 
ering a  page  or  more  of  manuscript,  may  be  ^'boiled  down" 
into  a  few  lines,  thus: 

"John  Doe,  beiivg  sworn,  testified  : 

"Fifty  years  old ;  Clevelaiid ;  dry  goods  merchant ;  have 
known  plaintiff  and  defendant  five  years." 

Some  reporters  in  Eastern  states  condense  in  this  way,  but 
the  custom  does  not  prevail  in  Ohio.  Such  condensation  does 
not  require  the  exercise  of  extraordinary  judgment,  and  may 
be  safely  intrusted  to  most  reporters. 

Questions  may  frequently  be  shortened  without  lessening 
their  force  or  changing  their  meaning.  One  attorney  at  the 
Cuyahoga  County  Bar  almost  invariably  begins  his  ques- 
tions with,  "  Now,  Mr. ,  you  may  state  to  the  court 

and  jury."  Another  opens  with,  "Very  well.  Now  then." 
Others  say  "I  will  ask  you  to  state."  Cut  out  this  useless 
verbiage.  No  one  will  complain;  men  of  sense  will  com- 
mend. 

Those  are  trifles,  but  ih  a^  record  of  hundreds  of  pages  they 
may  amount  to  considerable. 

Less  liberty  should  be  taken  with  the  answers  of  witnesses 
than  with  the  questions  of  counsel.  As  a  rule,  omitting  repe- 
titions, they  should  be  given  iferbatim^  no  attempt  being  made 
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to  correct  grammatical  errors  or  inelegancies  of  speech.  Some 
witnesses,  however,  are  garrulous  beyond  all  reason,  and  their 
testimony  can  be  safely  pruned,  though  it  is  best,  perhaps,  to 
leave  the  pruning  to  the  lawyers.  As  an  example,  in  the  trial 
of  a  suit  on  a  promissory  note,  a  witness  was  asked  how  long 
he  had  known  the  payee,  and  answered : 

"I  first  became  acquainted  with  him  in  1851.  Our  ac- 
quaintance ripened  in  kindness  until  1857.  I  borrowed  five 
hundred  dollars  of  him,  on  property  that  I  had  bought,  and 
when  I  went  away  asked  of  him  to  take  some  other  security 
instead  of  mine,  and  he  would  not  accept  of  it.  In  1857  I 
left  Orange.  In  1872,  fifteen  years  after,  I  came  back  again, 
and  between  1872  and  1877  our  acquaintance  still  increased, 
and  ripened  into  friendship,  and  he  wanted  for  me  to  be  visit- 
ing him  and  making  his  first  will  that  he  made,"  etc.,  etc. 

This  is  about  half  of  his  reply.  *'  Since  1851  "*  would  have 
been  a  complete  answer.  The  question  was  of  little  conse- 
quence, and  might  have  been  omitted. 

When  a  transcript  is  made  for  use  on  a  second  trial,  for  the 
purpose,  perhaps,  of  contradicting  a  witness,  the  exact  lan- 
guage of  question  and  answer  should  be  copied,  and  even 
repetitions  inserted ;  for  the  fact  that  a  witness  repeated,  on  a 
former  trial,  a  statement  which  he  now  denies,  tends  to  rebut 
the  possibility  of  a  misunderstanding  on  the  part  of  the  re- 
porter, or  other  impeaching  witness,  of  the  first  statement. 

There  are  other  purposes  for  which  a  verbatim  report  is  pref- 
erable to  a  condensed  statement  of  th^  testimony ;  as,  for 
instance,  in  '*daily  copy  cases  "  where  counsel  wish  to  use  the 
stenographer's  report  in  argument  to. recall  the  evidence  viv- 
idly to  the  minds  of  the  jury. 

The  members  of  the  bar  are,  however,  chiefly  responsible 
for  the  delays  in  the  administration  of  justice  caused  by  the 
prolixity  of  bills  of  exceptions.  They  study  their  cases,  and 
know  better  than  the  reporter  can,  the  questions  involved  and 
the  bearing  of  the  testimony.  They,  therefore,  can  and  ought 
to  weed  from  the  record  much  irrelevant  matter  that  the  re- 
porter would  hesitate  to  expunge,  and  condense  the  rest  into 
as  small  a  compass  as  possible.  Not  only  this,  but  they  are 
by  law  bound  so  to  do. 

Section  5299  of  the  Revised  Statutes  provides :  "  No  particu- 
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lar  form  of  exception  is  required  :  and  the  exception  must  be 
stated,  with  the  facts,  or  so  much  of  the  evidence  as  is  neces- 
sary to  explain  it,  and  no  more,  and  the  whole  as  briefly  as 
possible." 

And  section  5303  reads:  "No  exception  shall  be  regarded 
unless  it  is  material  and  prejudicial  to  the  substantial  rights 
of  the  parjty  excepting." 

Briefly  stated,  these  statutes  are .  (1)  Condense.  (2)  Elim- 
inate. In  no  way  inconsistent  with  them  is  the  holding  of 
the  supreme  court  that  in  a  c^ise  where  reversal  of  the  judg- 
ment is  sought  on  the  ground  that  the  verdict  is  against  the 
weight  of  the  evidence,  the  bill  of  exceptions  must  contain 
^*  all  the  evidence,"  for  ''all  the  evidence  "  does  not  mean  every 
word  uttered  during  the  trial,  a  large  part  of  many  examina- 
tions, as  before  intimated,  being  an  unsuccessful  search  for 
evidence.  "I  am  fifty  years  old  and  reside  in  Cleveland"  em- 
braces .all  the  evidence  as  to  the  age  and  residence  of  the  wit- 
ness as  fully  as  though  each  question  and  answer  were  tran- 
scribed verbaiim.  If  the  phrase  ''all  the  evidence"  means  all 
the  words  spoken  in  a  trial,  it  should  also  include  the  appear- 
ance and  manner  of  the  witnesses,  for  jurors  are  always  in- 
structed to  consider  these  in  reaching  their  conclusion.  They 
are  a  part  of  the  evidence  which  it  is  impossible  to  transfer 
to  paper  for  the  enlightenment  of  reviewing  courts.  A  party 
was  twice  beaten  in  our  court  of  common  pleas  by  the  testi- 
monv  of  a  witness  who  made  such  an  unfavorable  impression 
while  on  the  stand  that  the  jury  would  not  believe  him.  On 
the  third  trial  his  deposition  was  read,  and  the  party  won  the 
case.  Was  the  appearance  of  that  witness  no  part  of  the  evi- 
dence on  the  first  two  trials?  It  could  not  influence  the 
supreme  court. 

With  these  provisions  on  the  statute  books,  why  does  the 
supreme  court  tolerate  the  filing  of  bills  of  exceptions  made 
up  mainly  of  "stenographic  reports  of  every  word  uttered  in  a 
trial,  from  the  opening  of  the  case  to  the  close  of  the  testi- 
mony?" With  these  provisions  on  the  statute  books,  why  do 
lawyers  put  their  clients  to  needless  expense  by  filing  in  the 
supreme  court,  bills  of  exceptions  made  up  of  "  everything 
that  lawyers,  judges,  witnesses  and  spectators  say  "  during  the 
trial,  piling  up  records  "  which  it  takes  days  and  often  weeks 
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for  the  sapreme  court  judges  to  read?"  An  eminent  New 
York  judge  tersely  and  pointedly  stated  the  reason  when  ho 
said :  ''  I  believe  the  system  (of  shorthand  reporting  in  the 
courts)  must  become  universal  in  the  taking  of  evidence.  It 
is  liable  to  abuse  when  attorneys  print  everything  reported^  how- 
e9er  unnece99ary^  because  they  are  too  lazy  or  too  timid  to  prune  out 
vihat  is  not  needed  for  review J*^ 

It  must  have  been  a  verbatim  transcript  of  the  proceedings 
on  the  trial  of  a  jury  case  over  which  Hamlet  was  poring  when 
he  answered  to  Polonius'  question  "  What  do  you  read,  my 
lord ?"     "  Words,  words,  words  I " 

Is  it  against  their  interests  for  stenographers  to  advocate 
condensation  of  their  reports?  I  think  not.  Condensation 
will  hasten  the  administration  of  justice,  and  reduce  the  ex- 
pense of  litigation.  If  a  speedy  trial  can  be  guaranteed,  and 
the  burdens  of  a  lawsuit  otherwise  lightened,  more  cases  will 
be  commenced,  more  tried,  more  reviewed,  and  more  reported. 
The  true  sphere  of  the  stenographer's  usefulness  is  in  the 
lower  courts.  His  utility  consists  in  saving  time,  thereby 
reducing  the  cost  of  litigation,  and  in  securing  for  present 
and  future  use  an  accurate  record  of  the  evidence.  He  should 
be  an  officer  of  the  court,  fully  qualified  for  his  duties.  His 
notes  should  be  binding  on  all  parties.  He  ought  not  to  be 
compelled  to  feel  that  he  sits  at  his  desk  by  sufferance  of  the 
court,  and  not  by  right.  He  should  be  not  merely  an  em- 
ploye of  one  party  to  a  suit,  but  an  essential  part  of  the  ma- 
chinery of  justice.  Attorneys  ought  not  to  be  permitted  to 
delay  proceedings  by  taking  minutes  of  the  evidence,  or  by 
wrangling  about  what,  themselves  or  witnesses  have  said. 
They  should  rely  upon  the  reporter.  All  cases  should  be 
reported.  If  bills  of  exceptions  are  required,  they'  should  be 
made  up  from  the  stenographer's  reports.  This  can  only  be 
done  when  the  reports  are  full  and  accurate — not  necessarily 
in  all  parts  verbatim.  An  incomplete  report  is  worthless.  It 
is  impossible  for  an  incompetent  reporter  to  make  an  accurate 
report.  He  cannot  abridge  as  he  writes  his  notes.  The  effort 
to  follow  the  speakers  is  sufficient  to  occupy  all  the  time  and 
attention  of  the  best  reporter.  The  work  of  condensation 
requires  judgment  and  study,  and  should  be  done  in  or  after 
transcribing.     Every  word  of  some  examinations  is  important, 
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and  these  examinations  are  as  rapidly  conducted  as  are  those 
of  less  or  no  importance.  They  cannot  well  be  condensed, 
but  should  .be  reported  and  transcribed  word  for  word.  To 
this  end  a  skilled  stenographer  is  necessary.  Better  delay  the 
proceedings  and  take  the  evidence  in  longhand  than  rely  on 
an  incompetent  reporter. 

The  evil  herein  considered  is  a  serious  one.  It  arises,  not 
from  the  use,  but  from  the  abuse  of  shorthand:  Stenogra- 
phers are  responsible  in  but  small  measure  for  its  existence. 
The  fault  and  the  remedy  are  with  courts  and  lawyers.  Em- 
ploy a  competent  reporter :  treat  him  as  though  he  had  some 
right  in  the  court  room,  and  some  discretion  out  of  it,  in  the 
work  of  transcribing — not  as  a  machine  for  recording  vocal 
soundS;  regardless  of  their  meaning  and  purpose ;  treat  him, 
in  other  words,  not  as  a  phonograph,  but  as  a  phonographer ; 
make  up  bills  of  exceptions  from  his  reports,  eliminating  from 
them,  in  compliance  with  statutory  requirements,  all  but  the 
evidence  necessary  to  explain  material  exceptions ;  and  one 
considerable  cause  of  delay  in  the  administration  of  justice 
will  be  obviated,  one  serious  ground  of  the  aversion  of  men  to 
litigation  removed,  the  only  substantial^' objection  "  to  ste- 
nography in  the  courts  ** overruled,^'  and  no  '^exceptions 
taken."  *** 


REPORTED    CASES. 
TOLvnABT  coirrxTAScx  voT  nkmrnxn  as  AOAxnt  mobtga0x 

OBXDITOE,  WHO  BT  BXOUOBBCB  HAS  LOST  HIS  SXCITBITT. 

{Ohio  Supreme  Omrt  CtommiseUm.    September  25, 1888.) 

Stephenson  et  al.  v.  Donahue  et  al. 

1.  a  voluntary  conveyance  to  a  trustee  for  the  benefit  of  the  grantor's 

wife  and  children  is  not  fraadulent  against  a  creditor  whose  claim 
was  at  the  time  amply  secured  by  mortgage. 

2.  The  fact  that  the  mortgage  security  issubseqently  lost  by  the  creditor's 

laches,  does  not  make  such  a  conveyance  fraadulent. 

Error  to  the  District  Court  of  Hamilton  County. 
In  1837,  Eden  B.  Reeder  gave  his  note  for  $1,100  to  Charles 
Fox,  amply  secured  by  mortgage  on  real  estate.    Afterwards 
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Fox  assigned  the  note  and  mortgage  to  William  Stephenson, 
who,  in  1842,  obtained  a  decree  of  foreclosure  and  an  order  of 
«ale.  This  order  was  issued  in  1842,  but  was  returned 
with  the  indorsement  ^'  stayed  by  order  of  plaintiff."  No  other 
order  of  sale  was  issued  until  1869.  In  the  meantime,  the 
mortgagor  had,  until  1848,  remained  in  open  and  notorious 
possession  of  the  mortgaged  premises.  In  1848  Reeder  sold 
the  mortgaged  property  at  public  auction  to  innocent  pur- 
chasers, who  were  without  actual  notice  of  the  pending  suit. 
Such  purchasers,  and  those  holding  under  them,  had  been  in 
actual  possession  more  than  twenty  years,  when  the  order  of 
sale  was  issued  in  1869.  The  mortgagee  was  restrained  by  the 
courts  from  making  a  sale  of  the  premises  under  the  order, 
and  lost  his  security. 

July  20,  1844,  Griffin  Taylor  gave  to  Eden  B.  Reeder  a  per- 
petual lease  upon  a  parcel  of  land,  with  an  annual  rental  of 
1200.  Four  days  later  this  lease  was  transferred  by  Reeder  to 
a  trustee  for  the  benefit  of  his  wife  and  daughters.  The  lease 
was  recorded  in  1850,  but  the  transfer  was  not  recorded  until 
July  27|  1852.  In  1850,  Reeder  gave  a  mortgage  to  secure 
110,000  upon  this  leasehold  estate. 

In  1872,  Stephenson,  having  lost  his  mortgage  security 
obtained  a  personal  judgment  against  Reeder  for  the  amount 
of  his  note  with  interest.  Upon  this,  an  execution  was  issued 
and  returned  ''no  goods  and  chattels,  lands  or  tenements 
found."  In  the  present  action  Stephenson's  executors  seek  to 
subject  the  leasehold  estate,  conveyed  to  Reeder  in  1844  and 
by  him  conveyed  to  a  trustee  for  the  benefit  of  his  wife  and 
daughters,  to  the  payment  of  the  judgment  rendered  in  1872. 

Fax  &  Bird  and  Oeo,  B.  Ohey^  for  plaintiffs  in  error. 

MaUan  &  Coffey ^  J.  J,  OUddm  and  E.  R.  Donohue,  for  defend- 
ants in  error. 

J^  ASH,  J.  In  July,  1844,  and  at  the  time  Reeder  made  the  con- 
veyance now  sought  to  be  set  aside  as  fraudulent,  Stephenson's 
claim  against  Reeder,  was  fully  secured  by  mortgage.  Stephen- 
son, by  his  laches,  extending  over  a  period  of  many  years,  lost 
this  security.  FozY.Reeder\280hioStl8L  There  could  have 
been  no  intent  and  no  attempt  upon  Reeder's  part  to  defraud 
Stephenson  in  reference  to  a  claim,  already  secured  by  the  con- 
veyance in  1844}  of  the  leasehold  estate,  to  a  trustee,  for  the 
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benefit  of  Reeder's  wife  and  daughters.    The  conveyahoe  can-* 
not  be  set  aside  as  fraudulent,  as  against  Stephenson. 
[To  appear  in  40  Ohio  St.]  Judgment  affirmed. 


HVSBAVD  ASD  WIFK— PVB0HA8I  07  LAVD  WITH  WIFE'S  MOHBT— 
DBSD  nr  HVSBAHD'S  HAXS-SYIDSHCS. 

( Ohio  Supreme  Oourl,    September  25,  1883. ) 

Sessions  v.  Trevitt. 

1.  Where  a  hosband  purchased  lands  with  money  received  by  him  from 

biB  wife,  in  parsoanoe  of  an  agreement  made  between  them,  before 
marriage,  that  be  would  invest  the  same  for  her  benefit,  and  took  the 
title  thereto  in  his  own  name,  a  trust. in  such  lands  resulted  in  favor 
of  the  wife,  altbough  the  money  was  thus  received  before  the  tak- 
ing effect  of  the  act  of  April  3, 1861,  **  concerning  the  rights  and  lia- 
bilities of  married  women.*'    8.  A  8.  389. 

2.  Husband  and  wife  are  competent  to  testify  concerning  any  commu- 

nication made  by  one  to  the  other,  or  an  act  d«tne  by  one  in  the  pres- 
ence of  the  other,  during  coverture,  if  tlie  communication  was  made, 
or  the  act  done,  in  the  known  presence,  or  hearing,  of  a  third  person 
competent  to  be  a  witness,  although  such  third  person  is  not  living 
at  the  time  of  the  trial.    Rev.  SUt.  f  6241. 

Motion  for  leave  to  file  a  petition  in  error  to  the  District 
Court  of  Franklin  County. 

In  Jane,  1876,  Francis  C.  Sessions,  Orange  Johns^m,  and 
Joseph  A.  Jeffrey  recovered  a  judflrment  against  William 
Trevitt,  on  which  judgment  an  execution  was  issued,  and  lev- 
ied on  certain  lands  situate  in  Williams  County,  Ohio,  ta 
which  Trevitt  then  had  the  legal  title.  On  the  tenth  day  of 
January,  1877,  Trevitt  made  a  general  assignment  of  all  his 
property,  real  and  personal,  for  the  benefit  of  his  creditors,  to 
Henry  C.  Taylor,  who  on  the  twenty-third  day  of  May,  1877, 
filed  in  the  Court  of  Common  Pleas  of.  Franklin  County,  his 
petition  for  the  sale  of  the  real  estate  embraced  in  the  assign- 
ment, including  the  Williams  County  lands. 

To  this  petition  Mrs.  Lucinda  B.  Trevitt,  one  of  the  defend- 
ants,-filed  her  answer  and  cross- petition,  the  object  and  prayer 
of  which  was  to  obtain  a  judgment  declaring  a  trust  in  her 
favor  in  the  Williams  County  lands,  and  directing  that  a  con- 
veyance thereof  should  be  made  to  her.  Her  title  to  such 
relief  is  stated  in  the  cross-petition  as  follows: 

"On  the  twentieth   day  of  November.  1839,  she   was  Uie 
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owner  of  the  sum  of  $1,700  in  money,  and  two  notes  dated 
June   1,    1839»  each    for   $666.66    and    interest,  from  date, 
due    respectively    June  1,   1840  and  1841;   and  afterwards, 
on  the  same  day,  married  the  defendant,  William   Trevitt, 
and  ever  since  has   been,  and   now  is,   his  wife;   that  she 
placed  said  money  and  notes  in  the  hands  of  her  said  husband 
upon  the  express  agreement  and  trust  that  he  would  and 
should  invest  the  same  for  her  benefit,  and  afterwards,  and  on 
or  about  the  month  of  June,  in  the  year  1840,  in  pursuance 
of  said  agreement  and  trust  he  invested  said  money  and  the 
proceeds  of  said   notes   in   the   purchase,   improvement,  and 
development  of  the  lands  and  lots  described  in  the  petition 
and  other  adjoining  lands  and  lots,  but  took  the  title  to  him- 
self; and  afterwards,  on  June  29,  1861,  he  acknowledged  and 
declared  said  agreement  and  trust  to  this  defendant  in  writing." 
Francis  G.  Sessions,  as  executor  of  the  will  of  Orange  John- 
son, deceased,   Francis  C.  Sessions  and  Joseph  Jefirey,  who 
were  also  defendants  in  the  action,  filed  a  general  demurrer  to 
Mrs.  Trevitt's  answer  and  cross-petition,  which  was  sustained 
as  to  the  part  which  denied  the  jurisdiction  of  the  court  and 
overruled  as  to  the  cause  of  action  stated  in  her  cross- petition. 
They   then   61ed   answers  denying  the  allegations  of  the 
cross-petition,  and  insisting  upon  their  right  to  have  the  Wil- 
liams County  lands  sold,  and   the   proceeds  applied  to   the 
satisfaction  of  their  judgment. 

The  trial  in  the  court  of  common  pleas  resulted  in  a  judg- 
ment in  favor  of  Mrs.  Trevitt.  On  appeal  to  the  district  court 
the  demurrer  to  the  cross-petition  was  refiled  and  was  over- 
ruled. The  cause  was  then  submitted  to  the  court  on  the 
cross-petition,  answers,  replies  and  testimony ;  on  considera- 
tion whereof  the  court  found  *^  upon  the  issues  joined,  in  favor 
of  the  said  Lucinda  B.  Trevitt,  and  against  the  other  parties, 
and  that  the  equity  of  the  case  is  with  her,  and  that  the  facts 
stated  and  allegations  contained  in  her  said  cross-petition  are 
true,  and  that  the  agreement  therein  alleged  to  have  been 
made,  was  made  before  the  intermarriage  between  ber  and 
the  said  William  Trevitt,  and  that  said  agreement  was,  after 
their  intermarriage,  reaffirmed  and  agreed  to  by  them,  and 
that  the  trust  alleged  in  said  cross-petition  ^as  created,  and 
that  the  said  William  Trevitt  received  the  money  and  prom- 
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iasory  notes  described  in  said  croes-petition  of  Mrs.  Treyitt  in 
{Kirsuance  of  said  agreement  and  trust,  and  not  otherwise,  and 
that  the  said  William  Trevitt,  pursuant  to  said  agreement 
and  trust,  purchased  and  improved  with  said  money,  and  the 
proceeds  of  said  promissory  notes  '*  the  Williams  County 
lands  described  in  the  petition ;  that  he  took  the  legal  tide  in 
his  own  name,  but  in  trust  for  Mrs.  Trevitt ;  that  she  was 
entitled  to  a  conveyance  thereof  in  fee  simple,  and  to  be  qui- 
eted in  her  ownership  against  every  claim  and  lien  alleged  by 
the  other  parties  to  the  action. 

The  court  rendered  judgment  in  accordance  with  this  find- 
ing, in  favor  of  Mrs.  Trevitt,  and  the  plaintifis  in  error  now 
ask  leave  to  file  a  petition  in  error  to  reverse  that  judgment. 

BngUA  &  Baldmn^  for  plaintiffs  in  error. 

Harriaonj  Olds  &  Marshy  for  defendant  in  error. 

Upson,  J.  The  first  ground  upon  which  the  plaintiffs  rely, 
in  support  of  their  motion,  is  that  the  facts  set  forth  in  th« 
erosfr-petition  of  Mrs.  Trevitt  are  not  sufficient  in  law  to  main^ 
tain  her  action  thereon  against  them,  and  that  the  district 
eourt  therefore  erred  in  overruling  their  demurrer. 

They  insist  that,  by  virtue  of  the  marriage,  the  money 
which  had  previously  belonged  to  the  wife,  and  the  proceeds 
of  the  promissory  notes  owned  by  her,  became  the  absoluts 
property  of  the  husband,  and  that  every  agreement  made  by 
him,  with  her,  to  invest  the  same  for  her  benefit,  was  without 
consideration  and  void ;  and  that  the  facts  stated  in  the  cross- 
petition  created  no  implied  constructive  or  express  trust  in 
favor  of  the  wife. 

It  is  true  that  in  1839,  when  Trevitt  received  the  money 
and  promissory  notes  from  his  wife,  the  rules  of  the  common 
law^  with  respect  to  the  rights  of  a  husband  to  the  personal 
property  and  choses  in  action  of  his  wife,  had  not  been  ma- 
terially changed  by  statute  in  this  state,  and  we  do  not  ques- 
tion the  authority  of  most  of  the  cases  cited  by  plaintifPr 
counsel;  but  the  right  given  by  the  law  was  one  which  the 
husband  could  waive  or  surrender,  even  by  an  agreement 
made  after  marriage. 

In  this  case  it  is  found  by  the  district  court  that  by  agree- 
ment, between  the  parties,  before  marriage,  reaffirmed  and 
agreed  to  after  marriage,  the  money  was  to  be  invested  for  the 
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benefit  of  the  wife;  and  that  the  money  and  promiBsory  notes 
were  received  and  the  real  estate  purchased  by  the  husband 
in  pursuance  of  the  agreement. 

We  are  of  opinion  that  under  these  circumstances  the  money 
and  proceeds  of  the  promissory  notes,  did  not  become  the 
property  of  the  husband,  but  did  become  the  separate  property 
of  the  wife,  and  that  when  th^  real  estate  was  purchased  and 
the  title  cx>uveyed  to  him,  he  held  it  in  trust  for  his  wife,  and 
that  this  trust  is  valid  not  only  against  the  husband,  but  also 
against  his  creditors,  no  facts  having  been  found  by  the  court 
which  estop  h.er  from  asserting  her  title  as  against  them. 

The  next  question  presented  for  our  consideration  relates  t» 
the  construction  of  section  5241  of  the  Revised  Statutes. 

It  is  claimed  that  the  district  court  erred  in  admitting  the 
testimony  of  the  husband  and  wife  concerning  conversationa 
with  each  other  during  coverture,  in  the  known  presence  of  a 
third  person,  competent  at  the  time  of  such  conversations  to 
be  a  witness,  but  who  had  died  before  the  trial. 

In  behalf  of  the  plaintiffs  it  is  argued  that  the  presence  of 
a  third  person,  oompetent  to  be  a  witness  19  required,  '*  because 
fif  the  intention  of  the  legislature  to  provide  a  witness  to 
such  disclosures,  who  could  testify  to  the  same  upon  a  legal 
trial,  touching  the  matters  therein  involved,  and  to  protect 
still  more  the  parties  themselves,  as  well  as  others  against 
whom  they  may  have  a  common  interest  by  reason  of  their 
marital  acts,  from  misrepresentation  as  to  the  truth  of  the 
same."  It  is  obvious,  however,  that  this*  purpose  could  bc^ 
quite  as  well  effected  by  allowing  such  testimony,  if  the  com- 
munications were  made  in  the  hearing  of  a  third  person,  evem 
if  his  presence  were  not  known  to  the  parties  until  afterwards. 

Communications  between  husband  and  wife  are  not  excluded 
en  the  ground  of  their  common  interest,  or  for  the  protection 
•f  those  against  whom  they  may  testify,  but  because  public 
policy  requires  that  they  shall  not  be  allowed  to  betray  the 
trust  and  confidence  which  are  essential  to  the  happiness  of 
the  married  state  (1  Greenleaf  on  Ev.,  §  254). 

The  reason  for  the  exclusion  ceases  when  the  husband  and 
wife  conclusively  show,  by  making  the  communication  in  the 
known  presence  of  a  third  person,  competent  to  be  1^  witness, 
that  it  is  not  of  a  confidential  nature,  and  that  its  disclosur 
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cannot  violate  any  trust  or  confidence.    We  think  the  testi- 
mony was  properly  admitted. 

It  is  claimed  that  the  district  court  erred  in  other  rulings, 
in  regard  to  which  we  deem  it  only  necessary  to  say,  that  we 
find  no  error  in  those  rulings. 
[To  appear  in  39  Ohio  St.]  Motion  otferruled, 

(Okey,  J.,  having  been  of  counsel,  did  not  sit  in  this  case.) 


PABTVKBSHIP  —  7BAVD  —  BS80I88I0V    07    CONTRACT  —  WHAT    BX- 
FRAITDEB  PITBCHABSBS  EMTITLBD  TO  THB  BBTITBH  07. 

{Ohio  Supreme  Ctourt  Obmmiuum.    Sept.  25,  J[883.) 

Yeoman  et  al.  v.  Lasley  et  al. 

1.  If  two  or  more  persons  agree  to  jointly  bay  a  tract  of  land,  for  the 

purpose  of  jointly  selling  it  and  sharing  the  profit,  they  are  partners 
for  that  trannaction,  and,  as  between  themselves,  hold  tberight«  and 
owe  the  duties  of  that  relation. 

2.  If  the  vendor,  having  knowledge  of  such  agreement  between  the  per- 

sons negotiating  for  the  purchase  of  his  land,  aid  one  of  them  in 
fraudulently  inducing  his  assooiates  to  buy,  and  they,  on  discovering 
the  fraud,  promptly  elect  to  rescind  and  tender  a  re-conveyance  (the 
vendor  having  retained  possession  of  the  land),  a  decree  for  rescission 
should  be  granted. 

3.  If,  before  the  discovery  of  the  fraud,  the  purchasers  had  sold  a  part  of 

the  land  to  a  third  party,  and  forthwith  after  notioe  of  the  fraud  they 
repurchase  the  part  so  sold,  for  the  purpose  of  tendering  a  re-convey- 
ance of  the  whole  to  their  vendor  and  completing  a  rescission  of  the 
first  contract,  siich  re-purchase  was  not  a  ratification  of  the  first  con- 
tract, and  does  not  estop  them  from  claiming  its  rescission. 

4.  To  com  pie  e  such  rescission  th«y  must  return  to  their  vendor  all  that 

tl^ey  got  from  him,  to-wit :  the  title  of  the  land  ;  but  he  has  no  con- 
cern or  interest  in  the  settlement  betw^een  them  and  their  vendee. 

5.  Having  elected  to  rescind  the  original  contract,  the  defrauded  pur- 

chasers are  entitled  to  a  return  of  the  purchase  money  paid  by  them, 
with  interest  firom  the  time  of  payment. 

Petition  in  error  to  the  District  Court  of  Jackson  County. 

Lasley  owned  six  hundred  and  sixty-five  acres  of  land  in  a 
region  containing  a  stratum  of  coal  of  special  value,  but  hav- 
ing bored  for  it  in  two  places  and  found  no  trace,  believed 
that  said  stratum  did  hot  underlie  his  farm.  His  near  neigh- 
bor, Wells,  had  experience  in  exploring  for  coal,  and  selling 
coal  lands,  and  had  sold  an  adjoining  farm  containing  said 
stratum  ut  a  high  price.  Wells  suggested  an  attempt  to  sell 
Lasley's  land.  After  conference,  Lasley  gave  to  Wells  two 
options,  one  offering  to  sell  to  him  at  $70  per  acre,  and  the 
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other  at  $85,  it  being  agreed  between  them  that  Wells  should 
have  all  the  proceeds  of  sale  in  excess  of  $70  per  acre.  The 
t85  option  was  given  to  '' enable  Wells  to  sell  at  a  higher 
price."  Concealing  the  one,  Wells  exhibited  the  other  to  Yeo- 
man, Milburn,  John  Welch  and  Johnson  Welch,  and  repre- 
senting himself  as  a  buyer,  willing  to  take  the  land  at  $85 
per  acre,  but  unable  to  pay  for  it,  asked  them  t<)  join  him  in 
the  venture.  He  assured  them  that  the  said  stratum  of  coal 
underlaid  the  larger  part  of  the  tract,  and  that  they  could 
realize  a  large  profit  by  a  re-pale  to  be  effected  by  their  joint 
efforts.  He  professed  to  be  active  in  their  int(M*est8  in  making 
such  examination  as  opportunity  permitted,  succeeded  in 
winning  their  confidence,  and  a  joint  contract  for  the  pur- 
chase was  made.  Lasley  knew  of  Wells*  proceedings,  and  to 
aid  in  the  deceit,  received  from  Wells,  in  presence  of  the 
others,  his  share  of  the  cash  payment,  and  the  joint  note  of  all 
said  purchasers  for  the  deferred  payment,  but  secretly  credited 
on  the  note  Wells' full  proportion  as  if  paid  by  him;  refunded 
to  him  the  cash  he  had  paid,  and  paid  to,  or  for,  him,  so  much 
of  the  remainder  of  the  sum  called  for  by  the  contract  of  pur- 
chase as  exceeded  the  price  of  the  farm  at  $70  per  acre.  The 
contract  price  was  $56,525.  The  cash  paid  as  of  February  14, 
1874,  was  $18,841.66, and  the  deferred  payments  were  evidenced 
by  notes  falling  due  in  one  and  two  years  for  the  same  sum, 
with  interest.  As  his  associates  understood  it.  Wells  paid 
$3,140.27  cash,  and  was  to  pay  one-sixth  of  each  note. 

As  actually  arranged  between  Lasley  and  Wells,  the  latter 
paid  nothing,  was  actually  paid  a  considerable  sum  by  Lasley, 
and  yety  held,  under  the  contract,  one  undivided  sixth  part  of 
the  land.  Ignorant  of  the  fraud,  they  joined  with  Wells  in 
efforts  to  sell  the  land  according  to  the  original  joint  purpose, 
and  di4  sell  one-half  of  it  to  a  Cleveland  company  at  an  ad- 
vanced price.  This  companjr  paid  to  them  $9,000,  and  gave 
notes  for  the  deferred  payments.  It  failed  to  find  the  ooal^ 
failed  to  pay  its  first  note,  and  Yeoman,  with  his  associates, 
brought  suit.  The  company  answered,  charginc^  fraud,  which 
was  denied  by  reply,  and  the  issue  was  ready  for  trial. 
Then  Wells  confessed  the  fraud  of  Lasley  and  himself  to 
Welch.  Yeoman,  Milburn  and  the  Welches  forthwith  re- 
solved to  rescind  the  contract  ?iith  Lasley.    In  order  to  tender 
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him  the  entire  title,  they  settled  with  the  Cleveland  com- 
pany, which  agreed  to  rescind  its  contract  of  purchase  with- 
out asking  a  return  of  the  $9,000.  Prior  to  the  discovery  of 
the  fraud,  under  a  subsequent  agreement,  Lasley  had  con- 
veyed the  land  to  Yeoman  in  trust  for  himself,  Milburn, 
Wells,  and  the  Welches ;  each  purchaser  had  given  his  sepa- 
rate note  to  Lasley  for  his  share  of  the  unpaid  purchase  money, 
and  the  joint  notes  were  given  up.  Yeoman,  as  trustee, 
mortgaged  the  land  to  Laslev  to  secure  said  notes.  Wells  also 
gave  to  Lasley  his  notes  for  the  sums  payable  by  him  accord- 
ing to  the  arrangement  as  represented  by  him  to  his  asso- 
ciates, but  Lasley  had  before  that  time  given  to  Wells  cash 
and  notes,  aggregating  at  least  $9,975. 

The  first  year's  note-^  remaining  unpaid,  Lasley  sued  to  fore- 
close the  mortgage  and  also  to  recover  judgments  on  the  notes. 
Immediately  after  the  discovery  of  the  fraud,  having  got  back 
the  title  to  the  part  sold  to  the  Cleveland  company,  Yeoman, 
Milburn,  and  the  Welches  (Wells  also  joining),  tendered  a 
re-conveyance  of  the  land  to  Lasley,  and  demanded  a  rescis- 
sion of  the  contract,  a  surrender  of  i^heir  notes  and  a  return  of 
their  money,  with  interest.  Lasley  refused,  and  Yeoman, 
Milburn,  and  the  Welches,  bv  a  joint  answer  and  cross-peti- 
tion, duly  filed  in  the  foreclosure  suit,  asked  the  court  to  decree 
a  rescission  of  the  contract,  etc.,  etc.  Wells  separately  made 
a  like  demand.  The  common  pleas,  on  trial,  decided  in  Las- 
ley's  favor,  and  on  error,  the  district  court  aflSrmed  the  judg- 
ment of  the  common  pleas. 

The  case  is  in  this  court  upon  a  petition  in  error  filed  by 
Yeoman  et  al.,  asking  a'  reversal  of  the  judgment  of  the  dis- 
trict court.  A  bill  of  exceptions  taken  in  the  common  pleas, 
sets  out  all  the  testimony  A  temporary  injunction  forbids 
prosecution  by  Lasley  of  his  suits  on  the  notes. 

Other  facts  appear  in  the  record,  but  are  not  material  in  the 
view  of  the  case  taken  by  the  court. 

HarriMOTK  Olds  &, Marshy  John  Wdch,  E.  A.  QvJthrie^  for  plaintifb 
in  error. 

W.  A.  Hutehins,  L.  Clark,  C.  A,  Atkinson,  Clark  L  MeDou^l, 
for  defendants  in  error. 

Gbanoer,  C.  J.  At  least  two  parties  are  necessary  to  a  con- 
tract.    A  vendee  cannot  be  his  own  vendor.    So  vital  is  this 
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principle  that  the  same  poraon  cannot  be  in  one  transaction 
the  agent  of  both  vendor  and  vendee  unless  both  know  the 
fact  and  consent  thereto.-  If  a  vendor  secretly  bribe  the 
agent  of  the  vendee,  and  induce  him  to  deceive  his  principal 
in  a  matter  material  to  the  sale,'  the  vendee's  right  to  a  re- 
scission on  discovery  of  the  fraud,  is  undoubted. 

Persons  may  be  partners  in  a  single  trHn8actix>n  as  well  as 
in  a  business.  In  either  case  their  rights  and  duties^  as  be- 
tween themselves,  are  the  same.  Neither,  without  the  knowl- 
edge and  consent  of  his  partners,  can  act  as  agent  for  a  third 
party  in  a  contract  with  the  firm.  All  have  a  right  to  share 
in  all  that  each  one  knows,  material  to  the  transaction  in 
which  they  are  partners.  Each  has  a  right  to  expect  that  his 
co-partners  will  act /or  and  not  against  the  joint  interest  in  all 
affairs  of  the  firm.  If  a  third  party  corrupt  one  of  them  so 
that  he  plays  the  part  of  a  8t<x>l-pigeon  to  beguile  his  follows 
into  a  contract  damaging  to  their  interests,  and  they,  on  dis- 
covery, elect  to  rescind  it,  and  ask  aid  of  a  court  of  equity,  it 
will  unhesitatingly  compel  the  fraudulent  contractor  to  restore 
all  that  he  received  from  the  defrauaed  parties.  Fraud  i's  ever 
assuming  n^  forms.  But,  happily,  equity  principles  are  so 
capable  of  varied  application,  that  our  courts  are  able  to 
furnish  relief  against  cheats  of  the  newest  invention.  The 
act  of  Lasley  in  giving*the  two  options  to  Wells  needs  no  in- 
terpreter. Its  purpose  was  to  enable  Wells  to  deceive  persons 
whom,  as  he  told  Lasley,  he  desired  to  induce  to  form  a  part- 
nership with  him  in  the  purchase  and  sale  of  the  farm.  The 
contract  of  purchase,  when  written,  was  notice  to  Lasley  that 
such  partnership  had  been  formed.  He  knew  substantiallv 
w'hat  Wells  had  represented  about  the  land  to  his  co-pur- 
chasers. He,  in  their  presence,  acted  as  if  Wells  was  really 
the  active  partner  of  Yeoman  and  the  others,  but,  in  secret, 
he  paid  Wells  as  his  own  agent  in  effecting  the  sale.  So  great 
was  his  interest  and  zeal  in  concealing  Wells'  real  position 
from  the  others,  that  instead  of  contenting  himself  with 
taking  Wells*  notes  for  his  share  of  the  first  and  second  year 
payments,  and  then  ^privately  returning  them  to  Wells  (as 
he  could  easily  have  done),  he  gave  VVpIIs  his  (Lasley'a)  own 
notes  for  similar  amounts,  which  Wells  sold  to  others,  co 
whom  Lasley  made  payn^ent.     This,  in  effect,  was  paying  to 
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Wells  the  difference  between  the  price  of  land  at  $70  and  at 
$85  per  acre  before  Lasley  had  heen  paid  his  share  of  the 
price.  It  was  consistent  with  the  theory  of  the  plaintiff  in 
error,  and  was  inconsistent  with  Lasley 's claims.  It  was  treat- 
ing Wells  as  Lasley's  agent,  entitled  to  his  commission  as 
soon  as  he  had  effected  the  sale.  These  acts,  like  the  giving 
of  the  two  options,  tell  their  own  story.  The\  can  have  but 
one  meaning.  Hence,  Lasley's  testimony  that  he  did  not  in- 
tend to  deceive;  nor  that  the  $70  option  should  be  kept 
secret ;  and  that  the  secret  credit  and  refunding,  and  the  ex- 
change of  notes  with  Wells  were  not  intended  tp  conceal 
Wells'  real  position  in  the  matter,  was  manifestly  false.  The 
fraud  was  sr.ccessful.  Yeoman,  Milburn  and  the  Welches 
were  induced  to  believe  that  the  valuable  stratum  of  coal 
underlaid  the  larger  part  of  the  land,  and  in  that  belief  to 
join  in  the  purchase.  It  matters  not  what  name  we  give  to 
the  part  played  by  Wells.  Lasley  knowingly  aided  him  in 
playing  that  part  for  the  purpose  of  fraudulently 'inducing 
the  other  parties  to  buy,  and  accomplished  his  purpose. 
Lasley,  by  counsel,  claims  that  the  settlement  with  the 
Cleveland  company  was  either  a  ratification  of  ^e  purchase 
from  him,  or  estops  Yeoman  and  his  associates  from  asking  a 
rescission.  Neither  claim  is  valid.  Before  they  could  demand 
of  Lasley  a  return  of  their  money  an  offer  by  them  to  reoonvey 
the  entire  title  to  the  land  was  necessary.  This  could  not  be 
effectively  ma^cle  until  the  rights  of  the  Cleveland  company 
in  the  land  were  extinguished.  Hence,  to  obtain  a  reconvey- 
ance, or  relinquishment,  of  those  rights  was  the  first  step  in 
the  direction  of  a  rescission  of  the  contract  with  Lasley,  and 
did  not  tend  at  all  in  the  direction  of  a  ratification  of  that 
contract. 

Lasley  did  nothing,  and  had  no  right  to  do  anything,  be- 
cause of  the  adjustment  with  the  Cleveland  company  that 
could  work  an  estoppel  against  the  purchasers  from  him.  He 
could  have  no  possible  concern  with  thai  adjustment  unless 
in  an  inquiry  of  damages  under  a  suit  by  his  purchasers  to  re- 
cover for  his  fraud,  when  the  profit,  if  any,  realized  by  them 
from  their  transactions  with  the  Cleveland  company  could  be 
computed  as  a  credit  item  to  him,  lessening  the  amount  of 
damages  that  they  could  recover. 


Ohio  Law  Journal.  237 


On  Lasley'B  behalf  it  is  urged  that  a  decree  for  Yeoman 
et  al.,  leaving  in  their  hands  the  $9,000  paid  by  the  Cleveland 
company,  would  be  so  contrary  to  equitable  principles  that  it 
flhould  be  denied.  A  statement  of  the  fact,  as  shown  by  this 
record,  sufficiently  shows  that  this  claim  is  unsound. 

Unless  Yeoman  et  al.  had  by  fraud  induced  the  Cleveland 
company  to  buy,  that  company  was  indebted  to  them  in  the 
eom  of  over  $25,000.  Yeoman  et  al.  surrendered  ail  claims  to 
this  indebtedness  and  assumed  the  cost  and  risk  of  litigation 
with  Lasley.  The  burden  was  on  the  Cleveland  company  to 
prove  such  fraud  as  would  defeat  their  vendors  in  the  suit 
then  ready  for  trial.  Knowing  what  evidence  was  at  their 
command,  the  company  offered  to  surrender  the  land  and  the 
$9,000,  in  order  lo  make  a  sure  escape  from  all  danger  of  a 
judgment  against  them  for  more  than  $25,000,  and  their  offer 
was  accepted.  The  company  could  not  have  availed  itself  of 
the  fraud  of  Lasley  and  Wells  in  the  sale  of  Yeoman  et  al. 
But  by  the  arrangement  actually  made  it  received  a  benefit 
equal  to  the  difference  between  the  actual  value  of  333  acres 
of  land  unsuitable  for  their  use  and  the  $25,000.  The  settle- 
ment was  substantially  a  resale  of  their  half  of  the  land 
at  over  $75  per  acre.  The  contract  of  settlement  was 
made  by  parties  fully  competent  to  take  care  of  themselves 
and  we  have  no  evidence  that  any  deceit  was  used  in  secur- 
ing the  consent  of  either  party. 

Be  that  as  it  may,  a  fraudulent  vendor  will  not  be  permitted 
to  show  that  his  vendees  have  committed  a  fraud  upon  some 
third  party.  If  they  have  done  no  wrong|  to  him  he  cannot 
rightfully  complain. 

Wells'  complicity  in  the  fraud  is  urged  as  good  reason  for 
refusing  a  decree  of  rescission.  But  equity  will  not  refuse  to 
aid  his  innocent  co-purchasers  because  of  a  fraud  committed 
on  them  by  him.  If  their  rights  cannot  be  secured,  without 
to  some  extent  relieving. him,  the  innocent  must  not  suffer. 

We  reverse  the  judgment  of  the  district  court  and  common 
pleaa  and  reder  a  decree  for  Yeoman,  Milburn  John  Welch 
and  Johnson  M.  Welch,  rescinding  the  contract  with  Lasley, 
directing  them  and  Wells  to  recon  vey  the  land  to  Lasley,  upon 
a  return  by  him  to  them  of  the  purchase  money  (paid  by 
them)  with  interest  from  the  time  or  times  when  paid;>>^ 
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joining  Lasley's  suits  against  all  except  Wells;  placing  all 
costs  on  Lasley  and  providing  for  proper  orders  of  sale  or  for 
executions  to  enforce  payment  by  him. 

[To  appear  in  40  Ohio  St.]  Judgment  accordingly. 


MOBXeAGX  FOB  FVB0HA8E  MOVXT— SITIT  OV-THAUS  AB  A  BSTBRX 

— nrsTBVonon. 

( Ohio  Supreme  Oouri  OommiaaUm,    June  28, 1888.) 
PlEBCE  v.   TiBBSCH. 

1.  In  an  action  by  mortgagee  against  mortgagor  upon  a  note  and 
mortgage  given  for  the  purchase,  money  of  the  premiaea,  the 
mortgagor  may,  as  a  defense,  set  up  a  oounterelalm  for  damages  by 
reason  of  the  fraud  of  the  mortgagee,  in  oonoealing  from  him  ma- 
terial far.ts  as  to  the  situation  and  extent  of  the  premises. 

2r  In  such  an  action,  it  is  error  in  the  court  to  instruct  the  jury,  that 
while  the  mortgagor  was  in  undisturbed  possession  of  the  premlaea^ 
he  was  not  entitled  to  recover  of  the  mortgagee  on  account  of  such 
fraudulent  concealment,  any  thing  more  than  nominal  damages. 

Bbbob  to  the  District  Court  of  Hardin  County. 

The  original  action  was  begun  in  the  court  of  common  plea* 
by  Mary  Tierech  against  Wesley  Pierce,  upon  a  note  and 
mortgage  given  for  the  deferred  payment  of  purchase  money 
for  the  mortgaged  premises.  Pierce,  for  answer  and  by  way 
of  counter-claim  to  the  petition  of  the  plaintiff,  alleged  that  at 
the  date  of  said  note  and  mortgage,  he  purchased  from  the 
plaintiff  the  premises  described  in  said  mortgage,  to  wit :  ''In- 
lot  No.  44,  in  the  village  of  North  Washington,"  Hardin 
County,  Ohio,  for  the  8um  of  $900,  $400  cash  and  the  residue 
in  one,  two,  and  three  years  thereafter,  all  of  which  had  been 
paid  exceot  the  sum  claimed  by  the  plaintiff  in  her  petition; 
that  said  lot  fronts  on  the  west  on  Main  Street,  aud  on  the 
south  on  Washington  Street ;  that  there  was  at  the  timeof  said 
purchase,  a  frame  dwelling  house,  one  and  one-half  stories 
hi^h,  with  aporch  or  veranda  six  feet  in  width,  on  the  west 
end  thereof,  extending  the  full  width  of  said  house,  which 
house  then  appeared  to  be  located  on  the  south-west  corner  of 
said  lot,  and  was  so  represented  by  the  plaintiff,  and  so  under- 
stood by  the  defendant;  whereas,  in  truth  and  in  fact,  the 
veranda  or  porch,  extended  six  feet  into  and  upon  said  Main 
Street;  that  said  lot  was  at  the  time  of  said  purchase  fenced 
in  at  the  west  with  a  picket  fence,  which  appeared  to  be  on 
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the  lines  of  said  lot;  whereas,  iu  truth  and  in  fact,  the  said 
picket  fence  inclosing  said  lot  on  the  west,  was  set  out  six  feet 
into  and  upon  said  Main  Street,  thus  including;  within  the 
<ipparent  limits  of  said  lot  a  strip  of  land  six  feet  in  width 
along  the  west  end  of  said  lot,  which  was  no  part  of  said  lot, 
but  was  and  is  a  part  of  said  Main  Street,  and  to  which  the 
plaintiff  had  no  title  whatever — said  lot  being  sixty-six  feet 
front  on  said  Main  Street,  and  one  hundred  and  thirty-two 
feet  back — all  of  which  was  well  known  to  the  plaintiff  at  the 
time  of  said  ^ale,  and  the  execution  and  delivery  of  said  note 
And  mortgage ;  that  at  and  before  the  date  of  said  purchase, 
the  defendant  was  wholly  unacquainted  in  said  village  of 
North  Washington ;  that  he  did  not  know,  nor  did  he  have 
the  means  of  knowing  the  size  or  boundaries  of  said  lot,  except 
upon  the  representations  of  the  plaintiff  and  outside  appear- 
ances; that  the  plaintiff  fraudulently  concealed  from  him, 
the  defendant,  the  fact  that  said  porch  or  veranda,  and  said 
west  fence  were  located  and  built  outside  of  the  true  bounds 
of  said  lot,  and  on  the  public  street;  that  he  had  sustained 
damages  by  reason  of  the  said  false  and  fraudulent  representa- 
tions and  concealments  of  the  plaintiff,  to  the  amount'of  $800, 
and  asked  that  said  sum  be  allowed  to  him  by  way  of  counter- 
•claim,  and  that  he  might  have  judgment  for  any  balance  that 
might  be  found  due  to  him  on  final  hearing. 

The  plaintiff  for  reply,  not  knowing  whether  said  porch  or 
veranda,  and  picket  fence  extended  into  Main  Street  or  not,  de- 
nied the  same.  She  denied  that  at  the  time  of  said  sale  she 
represented  to  the  defendant  that  said  house  and  porch,  or 
veranda,  were  located  on  the  southwest  corner  of  said  lot;  that 
she  fraudulently  concealed. from  the  defendant  the  fact  that 
«aid  porch,  or  veranda,  and  said  west  fence  of  said  lot 
were  located  outside  of  the  true  bounds  of  said  lot,  and  on  the 
public  street.  She  denied  all  fraud,  and  each  and  every  alle- 
gation of  fraud  in  the  answer  contained ;  and  averred  that  she 
sold  and  described  said  lot  to  the  defendant  simply  by  the 
number  thereof,  as  designated  on  the  plat  of  said  village,  and 
did  not  at  any  time  point  or  attempt  to  point  out  to  the  de- 
fendant the  lines  and  boundaries  thereof 

Tlie  defendant  gave  in  evidence  to  the  jury,  testimony 
tending  to  prove  the   facts  alleged  in  his  answer;  and   the 
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plaintiff  f^ave  in  evidence  to  the  jury,  testimony  tending  to' 
prove  that  the  defendant  was  still  in  possession  at)d  occupa- 
tion of  said  strip  of  land,  which  was  inclosed  with  said  lotv 
and  also  testimony  tending  to  disprove  the  testimony  given,, 
as  aforesaid,  by  the  defendant. 

The  court  charged  the  jury  among  other  things,  "  that  if 
they  should  find  that  there  wa8  a  strip  of  ground,  six  feet 
wide,  lying  along  the  west  side  of  said  lot,  and  inclosed  there- 
wfth,  which  did  not  belong  to  said  lot,  nor  constitute  a  part 
thereof,  but  belonged  to  the  public  street,  and  that  the  plaint- 
iff knew  that  fact,  but  fraudulently  concealed  the  same  from 
the  defendant ;  yet  if  they  should  find  that  the  defendant  was 
still  in  undisturbed  possession  and  occupation  of  said  strip  of 
ground,  the  defendant  was  not  then  entitled  to  recover  of  the 
plaintiff,  on  account  of  such  concealment  anything  more  than 
nominal  damages." 

To  this  portion  of  the  charge  the  defendant  excepted.  The 
jury  returned  a  verdict  for  the  plaintiff.  A  motion  for  a  new 
trial  was  made  by  the  defendant  for  the  reasons  (1)  that  the 
verdict  was  against  and  contrary  to  the  weight  of  evidence 
and  law  in  the  case  ;  (2)  that  the  court  erred  in  charging  the 
jury,  that  if  the  evidence  satisfied  them  that  the  defendant 
was  still  in  possession  of  the  six  feet  of  ground  as  to  which  the 
defendant  claimed  to  recoup  for  damages,  then  the  defendant 
could  not  recover. 

The  motion  for  a  new  trial  was  overruled  and  judgment 
rendi^red  on  the  verdict.  A  bill  of  exceptions  was  taken  by 
the  defendant,  the  district  court  affirmed  the  judgment  of  the 
common  pleas,  and  this^court  is  asked  to  reverse  the  judgment 
of  the  district  court. 

Strong  &  Strong^  for  plaintiff  in  error. 

Jaraes  Watt  and  John  StUUngSy  for  defendant  in  error. 

DiCKMAN,  J.  It  was  not  contended  jn  the  court  below  by 
Wesley  Pierce,  the  mortgagor,  that  there  had  been  any  breach 
of  the  covenants  of  warranty  or  for  quiet  enjoyment  contained 
in  the  deed  from  Mary  Tiersch,  the  mortgagee  and  vendor; 
the  question  did  not  arise,  whether  there  had  been  an  ouster 
or  eviction,  .actual  or  constructive,  by  paramount  title.  The 
mortgagor  laid  no  claim  to  damages,  or  to  relief  against  the 
security  which  he  had  given  for  the  purchase  money,  on  account 
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of  any  breach  of  any  of  the  covenants  of  title.  He  waa  in  the 
fiill  possession  and  occupation  of  "  In-lot  No.  44,"  to  the  ex- 
tent of  that  description,  and  as  designated  on  the  plat  of  thn 
village  of  North  Washington. 

But  the  mortgagor  complained,  that  with  no  means  of 
knowledge  save  the  representations  of  the  mortgagee  and  out- 
Bide  appearances,  he  was  deceived  and  defrauded  as  to  the 
size  and  boundaries  of  the  lot  described,  through  fraudu- 
lent representations  and  concealments  by  the  mortgagee,  as  to 
material  facts ;  and  that  he  was,  by  the  mortgagee,  led  to  be- 
lieve that  the  strip  of  land  six  feet  in  width  on  the  west  of 
the  lot,  and  embraced  within  the  fence,  was  part  and  parcel 
of  the  premises  conveyed,  whereas  in  fact  it  was  part  of  Main 
Street  If  it  be  true  that  fraud  was'  practiced  by  the  mort- 
gagee in  her  sale  of  the  premises  to  the  mortgagor,  he  waa 
entitled  to  the  benefit  of  a  counter-claim  for  damages  sustained; 
AUm  V.  ShaekeUon,  15  Ohio  St.  145.  And  furthermore,  in  an 
action  against  the  mortgagor  for  the  purchase  money,  his  right 
to  set  up  a  counter-claim  for  any  excess  in  price  through  the 
vendor's  misrepresentations  of  the  extent  of  the  property 
was  the  same,  whetlxer  such  misrepresentations  were  Villful 
or  innck^ent;  Baughman  v.  Oould,  45  Mich.  481. 

The  question  arises,  however,  what  was  the  measure  of  dam^ 
ages  of  the  mortgagor  under  his  counter-claim?  The  court 
below  charged  the  jury  that  if  they  should  find  there  was  a 
strip  of  ground  six  feet  wide  extending  along  the  west  side  of 
said  lot  and  enclosed  therewith,  which  did  not  belong  to  the 
lot,  but  to  the  public  street,  and  the  plaintiff  knew  that  fact, 
but  fraudulently  concealed  the  same  from  the  defendant ;  yet 
if  they  should  further  find  that  the  defendajit  was  still  in  the 
undisturbed  posfiession  and  occupation  of  said  strip,  he  was 
not  entitled  to  recover  of  the  plaintiff,  on  account  of  said  con- 
cealment, anything  more  than  aominal  damages. 

We  are  of  opinion  that  the  court  erred  in  this  instruction. 
The  mortgagor's  right  to  recover  other  than  nominal  damages 
did  not  depend  upon  whether  he  had  been  disturbed  in  tho 
possession  of  the  strip  of  ground  at  the  time  of  settinfl:  up  his 
counter-claim.  If  there  had  been  fraudulent  representations 
lind  concealments  on  the  part  of  the  vendor,  by  which  the 
mortgagor  was  defrauded  as  to  the  territorial  extent  of  the 
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premises,  a  right  of  action  for  the  fraud  accrued  to  him  on 
discovery  of  the  same.  The  vendor  in  such  case  was  not  in  a 
situation  to  ask  that  the  vendee  and  mortgagor  should  wait 
until  perhaps  his  right  of  action  would  be  lost  by  lapse  of 
time.  Such  vendor  should  not  be  more  favorably  regarded 
than  a  grantor  with  covenant  of  seizin — a  covenant  which 
is  deemed  to  be  broken  instantly,  if  at  the  time  of  executing- 
the  deed,  the  grantor  or  some  person  claiming  under  him, 
was  not  in  actual  possession  of  the  premises  claiming  title. 

The  mortgagor  should  not  have  been  restricted  to  nominal 
damages,  if  fraud  was  practiced  upon  him,  as  alleged,  in  the- 
saleof  the  premises.  The  measure  of  his  damages  was  the 
difference,  at  the  time  of  purchase,  between  the  value  of  the 
lot,  with  its  apparent  bounds  on  the  west — including  the  strip 
of  ground  belonging  to  the  public  street,  and  liable  to  be  taken 
for  public  use — and  the  value  of  the  same  lot  had  said  apparent 
bounds  been  its  true  west  line,  and  said  strip  of  ground  part 
and  parcel  of  the  lot. 

The  judgments  of  the  district  court  and  court  of  common' 
pleas  must  be  reversed,  and  the  cause  remanded  to  the  com- 
mon pleas  tor  a  new  tnal. 

[To  appear  in  40  Ohio  St.]  Judgment  accordingly. 
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StrPBBKE  COtrET. 


Hon.  W.  W.  JoHMSOif,  ChirfJuUiee 

Judge* : 

Hon.  GsoBOB  W.  McIltainb.  Hon.  John  W.  Okbt. 

Hon.  William  H.  Upson.  Hon.  Jobm  H.  Dotls. 


Oolumbita,  Ohio,  October  2,  1888. 

OlilNERAIj  DOCKET  DECISIONS. 

The  following  causes  on  the  Genpral  Docket  are  dismissed  under 
the  statute  (80  Ohio  L.  170),  fo.r  wtint  of  printed  records. 

No.  1257.  Margaret  A.  Sloan  et  al  v.  Mary  A.  McOovney.  Error  to 
the  District  Court  of  Ijawrence  County. 

1265.  Benjamin  Salberg  v.  Henry  K.  Bradley.  Error  to  the  District 
Court  of  Cuyahoga  County. 
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1286.  The  PennvylTUiiift  Go.  v.  Jacob  Studebaker  et  al.  Error  to  tb« 
District  Court  of  Van  Wert  County. 

1296.  Wm.  A.  Poulaon  et  al.,  Ezra.,  etc.  v,  Frederick  A.  Litcbford  et 
aL    Error  to  the  District  Court  of  Frankiin  County. 

1900.  Edmund  S.  Pye  v,  Lucy  Oay.  Error  to  the  District  Court  of 
PreMe  County. 

MOTION  DOOKBT. 

224.  Cohoon  et  al.  v,  Kinen.  Motion  for  leave  to  tile  a  petition  in  er- 
ror to  reverse  the  judgment  of  the  District  Court  of  Hamilton  County. 
Motion  granted. 

226.  Cohoon  et  al.  v.  Kinen.  Motion  for  leave  to  file  a  petition  in  er- 
ror to  reverse  the  Judgment  of  the  District  Court  of  Hamilton  Ccmuty. 
Motion  granted. 

241.  Society  Perun  «.  Hay.  Motion  for  leave  to  file  a  cross-petition 
in  error  to  the  District  Court  of  Cuyahoga  County.    Motion  granted. 

242r  Society  Perun  v.  City  of  Cleveland,  et  al.  Motion  for  leave  to 
file  a  cross-petition  in  error  by  the  Executors  of  Amass  Stone,  to  the 
District  Court  of  Cuyahoga  County.    Motion  graated. 

261.  Hecker  et  al.  v.  Keary  et  al.  Motion  to  dispense  with  printing 
reooid  in  csuse  No.  ISZi  on  the  General  Docket.    Motion  granted. 

260.  Woog  et  al.  v.  Bamhart.  Motion  to  dismiss  cause  No.  850  on 
the  General  Dodcet.    Motion  overruled. 

261.  The  State  of  Ohio  v.  Sheard  et  al.  Motion  for  leave  to  file  a  pe- 
tition in  error  to  the  District  Court  of  Butler  County.  Motion  overruled 
on  the  ground  that  the  state  is  not  authorised  to  prosecute  error  under 
Seetton  7356|Rev.  StaU.    80  Ohio  Laws  170. 

268.  Edwards  v,  Reinert.  Motion  for  leave  to  file  a  petition  in  error 
to  the  Distriict  Court  of  Brown  County.    Motion  overruled. 

264.  Byerle  v.  Mann.  Motion  for  leave  to  file  petition  in  error  to  the 
District  Court  of  Hamilton  County.    Motion  overruled. 

270.  Holliger  v.  Bates.  Motion  for  leave  to  file  a  petition  in  error  to 
the  Diatrict  Court  of  Tuscarawas  (>>unty«    Motion  granted. 

271.  Bullock  et  al.  v,  Kilgour.  Motion  to  advance  cause  No.  1221  to 
its  fonner  place  on  the  General  Docket.    Motion  granted. 

272.  Jamison  etal.  v,  Loveetal.  Motion  for  leave  to  file  a  petition 
in  error  to  the  District  Court  of  Harrison  County.    Motion  granted. 

276.  ThompBon  et  al.  v.  Love  et  al.  Motion  lor  leave  to  file  a  petltio* 
in  error  to  reverse  the  Judgment  of  the  District  Court  of  Harrison 
County.    Motion  granted. 

ORAL  ABOUMENT. 

No.  73.  Dearborn  v.  Nortlt  West.  Ssvings  Bank. 

797.  Hubbard  i;.  North  West.  Savings  Bank. 

1301.  Bates  v.  The  People's  Savings  ISank. 

The  foregoing  cases  involve  the  constitutionality  of  the  Savings  Bank 
Act,  and  the  act  authorising  building  associations  to  reoelve  deposit^ 
from  otherH  tbah  members,  and  to  loan  the  aame,  that  is,  whether  tliey 
eonfler  *' banking  powen ''  within  the  meaning  of  Art.  18, 1^  7,  of  tlie  con- 
sUtutionofOhio. 
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These,  with  other  eues  upon  the  docket,  InTolving  the  same  qaee- 
tlon  are,  in  view  of  the  importance  of  the  question,  net  down  for  oral  ar- 
gumeni,  on  a  day  to  be  hereafter  fixed. 


8U7BIMZ  OOtTBT  OOlIXUnOV. 


Hon.  Mooi  M.  Qeaitobb,  Oki^  Jmdgt. 


HOM.  Gbobob  K.  Vaar.  Hon.  FsAjnLiM  J.  Dionuji. 

How.  Ckabus  D.  Maviin.  Hon.  Jonr  MoOaulbt. 


Oolumima,  OMo,  October  2, 1888. 

OKNKBAL  DOOKBT. 

No,  326.  The  State  v.  Clark.  Error  to  the  Court  of  Common  Pleas  of 
Cuyahoga  County. 

Makttn  J. 

Upon  an  indictment  of  the  husband  for  perjury,  the  wife,  after 
a  divorce,  is  a  competent  witness  for  the  state  to  prove  material  fkota 
which  occurred  during  the  existence  of  the  marriage  but  were  inde- 
pendent of  and  outside  the 'coverture,  and  a  knowledge  of  which  was 
nut  acquired  by  her  in  conjugal  confidence  nor  by  reason  of  the  nuuital 
relation. 

282.  W.  H.  Capener  v.  M.  S.  Hogan.  Error  to  the  District  Court  of 
Cuyahoga  County. 

BtthxCouri*: 

H.  recovered  a  Judgment  against  C.  for  commiwions  on  an  «Kohange 
of  land  between  C.  and  D.  wherein  H.,  with  the  consent  of  C,  acted  as 
agent  for  both  parties :  but  it  did  not  appear  that  D.  knew  that  11.  was 
agent  for  C. 

Heid :  H.  could  not  recover  from  either  principal  unless  both 
assented  to  his  double  agency;  Bell  v.  MeOmneU,  87  Ohio  St.  896;  fol- 
lowed and  approved. 

Judgmenst  of  district  'wurt  and  common  pleas  reversed. 

227.  Munson  et  al  v.  HuiiMng^n.  Error  to  the  District  Court  of 
Hamilton  County.    Judgment  affirmed.    Ko  penalty  and  no  report. 

806.  Jones  v.  Doolittle.  Error  to  the  District  Court  of  Hancock 
Conniy.    Judgment  affirmed.    No  ppu^ty  and  no  report. 

812.  Cleveland  A  Pittsburgh  Railroad  Co.  et  al  v,  Quinn  A  Co.  Error 
to  the  District  Court  of  Stark  County.  Judgment  affirmed.  No  penalty  - 
and  no  report. 

882.  Orafton  Iron  Co.  v,  Martin.  Error  to  the  District  Court  of  Co- 
lumbiana County.    Judgment  affirmed.    No  penalty  and  no  report. 

864.  Keriand  v.  Wolf.  Error  to.  the  District  Court  of  Hamilton 
County.    Judgment  affirmed.    No  penalty  and  no  report. 

MdTIOir  DOCKBT. 

18.  ^tna  Ins.  Co.  v.  Reed.  Motipn  to  diamias  cause  No.  862  on  the 
General  Docket.  Motion  overruled.  Correr»tlona  of  record  agreed  upon* 
by  counsel  being  the  only  material  ones. 
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DIGEST  OF  CASES. 


AflUATiti—<Skc6«eyiption.— There  can  not  be  an  affidavit  which  is  noi 
SDbBcribed  }xy  the  affiant,  and  therefore,  where  an  attaching  creditor  haa 
fidled  to  anbscribe  his  affidavit,  he  can  not  be  allowed  to  amend  by  adding 
hlB  name,  so  as  to  affect  a  lien  already  acquired  by  another  attaching 
creditor.    Oathrighi  v.  McNeiL     Ky.  2  Ky.  L.  J.  165. 


Assignee— 'So/tf  of  Meal  EataU^Oreditor  £!ntiUed  to  JtUereat  When,^ 
Where  there  is  a  sale  by  an  assignee  for  the  benefit  of  creditors  under  the 
act  of  February  17,  1876,  the  rule  is  to  compute  interest  on  liens  until 
the  day  of  confirmation :  Tomlinson's  App.  9  Norris  224 ;  Herbst  dt 
Buchler*s  App.  Id.  3d3,  and  BraumsvUle  v.  Bank,  15  Norris  347.  The  reason 
is,  the  money  should  then  be  paid  and  take  the  place  of  land,  and  hence 
it  follows  that  each  lien  creditor  who  is  not  so  paid  is  entitled  to  a  share 
in  the  interest  afterward  accruing.  Yeastman^s  App,  40  Leg.  Int.  228,  is 
followed  in  this  case.  Mix  v.  Slater.  Pa.  Orph.  Ct.  Sept.  8, 1883.  40  Leg. 
Int.  850. 

Attaehment— Damfl^ea.— The  recovery  of  such  general  damages  as  in- 
jury to  credit,  feelings  and  reputation,  in  an  action  for  suing  out  an  at- 
tachment maliciously  and  without  probable  cause,  is  no  bar  to  an  action 
on  the  attachment  bond  for  such  special  damages  as  are  covered  by  it. 
HaU  V.  F^ntnan.,  Ky.  2  Ky.  L.  J.  140. 


Attorney  and  Ciieikt—Oonftdential  Belatione.— The  relatioi  of  attorney 
and  client  gives  rise  to  great  confidence,  and  the  attorney  is  ^resumed  to 
have  the  power  to  strongly  influence  his  client,  and  to  gain  oy  his  good 
nature  and  credulity,  and  to  obtain  undue  advantages  and  gratuities. 
Hence  the  law  often  declares  transactions  bet>veen  them  void  which  be- 
tween other  persons  would  be  unobjectionable.  Unless  the  transaction  is 
fair,  it  is  deemed  a  constructive  fraud.  Shoemaker  v.  Styles.  Pa.,  April 
16, 1883.    Wash.  L.  R.,  Sept.  15. 

Attorney  and  Client— ^Fbr/et^urtf  o/  Fee.—lf  an  attorney  fraudulently 
claims  the  right  to  retain  out  of  the  money  of  his  client  a  larger  sum 
than  the  jury  find  to  be  just,  he  forfeits  all  claim  to  any  compensation. 
{Balsbauffh  v.  FYaser,  19  Pa.  St.  95.)  Shoemaker  v.  Sts/les.  Pa.,  April  1«» 
1883.    Wash.  L.  Rep..  Sept.  15. 

"BmnkrupUj—Eireet  on  Prior  Delivered  Check.— The  filing  of  a  petition 
in  bankruptcy  by  the  depositor  of  funds  in  a  bank  is  not  a  revocation  of  a 
check  previously  delivered  by  him,  and  the  fact  that  the  bank  has  had 
notice  of  the  filing  of  the  petition  is  no  excuse  for  refusing  payment  of 
the  check  when  demanded.  Chambers  v.  Nor.  Bank  of  JKy.  Ky.  2  Ky. 
L.  J.  123. 


246  Ohio  Law  Journal. 


Criminal  iMw—App^  Beeord—What  i«.— The  record  of  an  appel  In  a 
criminal  case  is:  (1)  Tlie  informafeion,  (2)  a  oopj  of  tlie  minatea  at  the., 
trial,  (3)the  charges  given  or  refused  and  the  indorsements,  (4)  a  copy  of 
the  Judgment.  The  opmion  of  the  lower  court  is  no  part  of  It.  People  v. 
ReynoUU.    Gal.  June  14.    11  Pac  C.  L.  J.  570. 


Orimiaal  Imw^ Attempt  to  Suborn  Berfury.—** Attempt  to  suborn  per- 
jury" Is  not  the  generic  name  of  any  class  of  offenses,  and  the  informa- 
tion giving  this  appellation  and  not  stating  facts  necessarily  constltutinic 
a  crime,  held  demurable.  People  v.  Thomas.  Cal.  June  7.  11  Pac.  C. 
1j.  J.  548. 

Criminal  iMW—JustifUible  Homicide. — A  person  who  has  sought  a  com- 
bat for  the  purpose  of  taking  advantage  of  another,  may  afterward  en- 
deavor to  decline  any  ftirther  struggle,  and,  if  he  really  and  in  good  faith 
does  so  before  killing  the  person  with  whom  he  sought  such  combat  for 
such  purpose,  he  may  justify  the  killing  on  the  same  grounds  as  he 
might  if  he  had  not  originally  sought  such  combat  for  such  purpose. 
People  V.  ITofi^  ah  Teak.    Cal.    11  Pac.  C.  L.  J.  572. 


Criminal  Jmw— Larceny— Hiring  i7or«e.— When  a  horse  Is  delivered 
on  hire  or  loan,  and  such  delivery  is  obtained  bona  /Ide,  no  subsequent 
wrongful  conversion,  pending  the  contract,  will  amount  to  larceny. 
HiU  V.  The  State.    Wis.,  April,  1883.    11  Wash.  Rep.  539. 

CiimiDtd  JAW'-PreNmmary£!xamination,--N<m'Se»ide^  Witneea.—The 
testimony  taken  on  preliminary'  examination  of  a  non-resident  witness 
is  competent  at  the  trial,  where  the  accused  was  confronted  with  the 
witness  and  afforded  an  opportunity  to  examine  him.  SteUe  v.  JordoH. 
La.  Dec  1882.    16  Rep.  788. 

Criminal  iMW-^Siek  Juror— I}igehargeo/-^Chtiaenffe.--''WheTe  daring  the 
trial  a  Juror  becomes  sick  and  Is  discharged  by  the  court,  and.a  new  Juror 
is  called,  he  may  be  peremptorily  challenged  by  the  defendant,  notwith- 
standing he  had  exhausted  his  peremptory  challenges  in  the  empanel- 
ing of  the  Jury.  The  change  entitles  him  to  all  the  peremptory  challen- 
'  ges  he  originally  had,  and  he  has  the  right  within  that  limit,  not  only 
to  challenge  the  new  juror,  but  likewise  any  or  all  of  the  original  eleven. 
JP^opU  V.  iitewart.    CSal.  July  30.    11  Pac  C.  U  J.  587. 


Jtwi^noe—BKperta—^fpothetical  QiMseioiu.— Hypothetical  qneations 
must  be  so  framed  as  to  flEiirly  reflect  the  fiicts  either  admitted  or  proved 
by  the  witness.    O'Hara  v.  Wdle.    Neb.  May,  1883.    16  Rep.  338. 


Sxeenton— JLoM  of  Money— Joint  LiabHUy.—^x.Wi%xU>TB  are  Jf^ntly  re- 
sponsible for  a  losa resulting  from  their  joint  negligence.  Where  exec- 
utors, instead  of  investing  the  fund,  divide  the  same  among  themselves 
without  security,  they  are  jointly  liable,  the  one  for  tbe.other,  for  any 
lorn  of  any  part  of  the  fund.  WeUty^e  App.  Pa.,  April  16, 1888.  14  Pitts'. 
I^  J.  50. 
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X^JuMtiOB—irrcporoMtf  Injury^Improper  DinoluHon.'^The  excava- 
tion of  a  tunnel  under  the  lot  of  anocner  which  is  of  a  permanent  charac- 
ter, diaturba  the  owner  in  hiapoaaeaaion,  and  if  permitted  to  con  tinae  will 
ripen  into  an  eaaemeni,  ia  per  se  mn  irreparable  injury,  for  which  the 
owner  ia  entitled  to  an  iujunotion.  Where  the  dissolution  of  an  ii\)unc- 
Mon  ia  a  palpable  error  or  an  abuae  of  discretion,  an  appellate  court  will 
correct.    Richards  ▼.  Dower,  Cal.  11  Pae.  C.  L.  J.  652. 


Intareit— i4/e«r  Demand—  ITAcn.— Under  a  contract  to  account  and  pay 
for  moneys  held  in  trust,  Interest  was  to  be  paid  at  a  certain  rate  a/e«t' 
defnand.  No  demand  having  been  made  it  was  error  to  allow  interest. 
Builer  ▼.  AunHn.    Oal.  11  Pac.  C.  L.  J.  641. 


Jndgmeat  -•  By  Om/eseion  and  by  Veraiet  of  Jury,  —  The  authorties 
hold,  Hopkms  v.  IFeaC,  2  Norris,  109 ;  Lambda  Appeal,  8  Id.,  407  ;  Bredin^a 
Appeal^  11  Id.,  241,  Jamieeon  y.Oapron,  14  Norris,  20:  that  there  is  no  dif- 
ference in  legal  effect  between  a  Judgment  confessed  and  a  Judgment 
on  the  verdict  of  a  Jury.  Bradford  v.  hyrederick.  Pa.,  Dec.  30,  1882.  14 
Pitts.  li.  J.  21. 


Jadgment— iEVror— jRtf«  Adjudicata.—Th^  force  of  a  judment  as  res 
adjudicata  cannot  be  impaired  by  showing  that  it  was  erroneous  or  re- 
versible and  should  not  havu  been  rendered.  Watts  v.  Bxee.  Ala.  Den- 
ver li.  J.,  Sept.  18. 


Landlord  and  Tenant— iSlttpu/alion  to  Pay  Rent  and  Taxea,  etc.— A  atipu- 
lation  by  a  tenant  to  pay  a  certain  rent,  and  ''also  to  pay  all  taxes  and 
aaaessmems  during  said  term,"  does  not  give  the  landlord  a  Uen  for  the 
taxes,  they  not  constituting  any  part  of  what  was  agreed  to  be  paid  as 
rent.     Ocdge  v.  Shoenberger,    Ky.  2  Ky.  L.  J.  167. 


Lord*!  Jivj— Running  Street  Oar  On— Illegality. ^\  horse  car  which  is 
run  on  Sunday  for  the  purpose  of  accommodating  the  public  generally 
and  earning  money  from  whoever  may  see  fit  to  travel  upon  it,  is 
mn  in  violation  of  the  Lord's  day  Act,  although  some  of  the  passengers 
are  lawfully  traveling.  Day  v.  Highland  St,  Ry,  Co,  Mass.  May  188S. 
16  Rep.  835. 

Maaieipal  Corporation—  Wharfage,— A  municipal  corporation  has  no 
implied  authority  from  the  powers  granted  it  in  respect  to  highways,  or 
ftojn  the  general  power  to  enact  laws  for  its  government,  to  charge 
wiiarfage  for  the  use  of  one  of  its  wharfs.  Borough  of  Elizabeth  v.  Steam- 
boat'' Geneva,**    U.  8.  D.  C,  W.  D.  Pa.  June  9,  1883.    40  Leg.  Int.  252. 


HogligOBoe  —  Public  Street — Knowledge  of  Person, — Previous  Icnowledge 
that  a  street  crossing  was  out  of  repair  does  not  conclusively  establish 
contributory  negligence  {Estelle  v.  Lake  Orysial,  27  Minn.  243:  Kelly 
V.  Ry,  Cb.,  28  Id.  98),  on  the  part  of  the  person  traveling  over  it,  and  who 
is  injured  in  consequence  of  its  unsafe  coiidition.  Mackenzie  v.  City  of 
North/tOd,    Minn.  June,  1883.    16  Rep.  U7, 
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Hew  TiiMX—Laches,-^A  new  trial  will  not  be  granted  a  party  who  fails 
to  attend  the  trial.  If  parties  or  their  coansei  negl3ct  to  attend  the  courts, 
and  look  after  their  caaes^  the  Supreme'  Court  is  powerless  to  relieve 
them  of  the  consequences  of  their  negligenoiB.  CUJJ^dy,  Mason.  Col. 
Col.  L.  Kep.    Sept.  18. 

FardoB— Omcitfumal— iletecMe.— A  prisoner  can  not  on  habea»  corpus 
.  claim  his  release  under  a  pardon  granted  on  condition  that  he  forthwith 
leave  the  state  never  to  return,  it  appearing  that  after  his  release  from 
the  penitentiary,  and  before  his  re>arrest,  he  had  ample  opportunity  to 
leave  the  state,  which  he  failed  to  do.  Ex  parte  Marks,  Cal.  11  Pac.  C. 
L.  J.  610. 


Partition— CCatm  for  lyixea—Statute  of  Limit<Uiona,—G  and  W  held, 
as  tenants  in  common,  certain  real  estate  in  this  district ;  W  died  and 
his  interest  descended  to  his  heirs.  For  a  series  of  years  G,  and  after- 
wards bis  personal  representatives,  paid  the  taxes  on  the  moiety  which 
descended  to  the  heirs  of  W.  On  a  bill  filed  for  a  partition  or  sale  of  this 
property,  it  was  Aeld,  That  the  statue  of  limitations  might  be  pleaded 
to  the  claim  of  G's  representatives  to  be  reimbursed  from  the  fund  for 
the  taxes  paid  by  them  and  their  testator  6  on  W's  moiety  of  the  estate 
Sturgia  v.  Hglliday.    Sup.  Ct  D.  C,  Jun^  12,  1883.    TV  as.  L.  R.  Sept.  15. 


Promissory  'B^Vs^Forgeiry — EstoppeL.—xK  person  ran  not  be  estopped 
ttom  declaring  his  signature  to  a  note  a  forgery  merely  because  ^fter 
plaintiff  had  taken  the  note  he  did  not  notify  her  that  it  was  a  forgery  as 
soon  ais  he  knew  that  his  name  purported  to  be  signed  to  it.  ZeUa^s  App. 
Pa.  Orph.  C.  May  7, 1883.  40  Leg.  Int.  350. 


Promifiory  Hots— Material  AltercUion.— Where  the  figure  '*7"  is  in- 
serted, without  consent  of  the  maker,  so  as  to  make  it  reed  **with  inter- 
est at  7  per  cent."  it  is  8  material  alteration  and  vitiates  the  note.  JDavir 
V.  Henry,    Mo.    4  Jjegal  Advisei  99. 

Bailroada— ^«ppin^  From  Train— OcmtribiUory  Negligence,— Whether 
the  stepping  from  a  train,  as  it  is  slowing  up  to  a  station  by  a  passen- 
ger, is  negligence  depends  upon  the  circumstances  of  the  case,  and  is  a 
question  of  fact  for  the  jurv.  If  he  takes  no  more  risk  by  so  alighting 
than  ordinarily  prudent  men  would  take  under  like  circumstances,  he  is 
not  precluded  from  recovering  for  an  injury  suffered  in  consequence. 
O,  H,  A  SanA,  i^.  Ob.  v.  Smith,    Tex.  Austin  Term,  1888.    16  Hep.  345. 

Bevenus— J^ov  Paid^No  Set-off  Against,— The  revenue  law  requires- 
the  payment  of  taxes  to  be  in  money— except  that  county  warrants  are 
receivable  for  ordinary  county  taxes  and  road  wam^ts  for  road  taxes. 
Set-off  against  taxe^  ciin  not  be  enforced.  Tender  of  coupons  of  county 
bonds,  not  by  the  statute  made  reoeiveable  for  taxes,  is  not  a  good  tender 
of  tastes  due.  The  holder  of  such  coupons  must  pay  bis  taxes  and  en- 
force the  payment  of  the  eum  due  on  his  coupons  by  proper  proceedings. 
Morgan  v.  V,  P,  A  A,  V,  Ry,  Q>, ,  C6L    Col.  L.  Rep.  Sept.  13. 
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CURRENT  TOPICS. 


THE  8VPBEXS  COUBT 
And  the  supreme  court   commission   rendered   no  decisions 
this  week,  having  adjoarned  last  Saturday  until  Monday. 


PmnSHXEKT  FOB  CBmS. 

Punishment  is  unhappily  an  indispensable  element  in  civi. 
or  political  order.  Without  it,  the  rights,  which  it  is  ite 
object  to  make  respected,  would  not  be  safe  against  the  attempts 
of  those  whose  purpose  and  interest  it  is  to  destroy  them. 
And,  in  the  present  state  of  society,  if  we  should  do  away 
with  punishment,  every  individual  would  have  to  charge 
himself  with  the  duty  of  making  these  rights  respected, 
which  would  be  a  practical  return  to  a  state  of  nature. 

The  power  to  punish,  in  the  hands  of  the  state,  is,  without 
<loubt,  many  times  cruelly  and  arbitrarily  abused;  and  noth- 
ing can  be  more  important  than  to  trace  out  the  rules  of  jus- 
tice and  humanity  which  lie  at  its  base,  and  which  should  di- 
rect it. 

The  favorite  theory  of  our  religionists  and  moralists  of  past 
times,  and  even  of  to-day,  in  justiiScation  of  punishment,  is 
that  to  which  Plato  attached  his  name,  but  which  is  really 
much  older  than  he  or  his  times.  It  is  that  of  expiation.  All 
faults  must  be  expiated  by  the  guilty.  This  is  a  law  of  abso- 
lute justice,  and  the  theory  advanced  is,  that  it  is  to  satisfy 
this  law  that  society  has  instituted,  or  should  institute  pun- 
ish nient. 

The  theory,  however,  has  never  met  with  favor  from  our 
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common  law  juriBts,  and  is  not  admitted  by  Blackstone,  or 
any  of  the  old  law  writers,  as  a  justification  for  punishment. 
The  trouble  with  the  theory  is,  that  it  rests  upon  a  false 
basis  and  comes  from  a  confusion  of  moral  and  political 
order  which  engenders  the  baleful  idea  that  society,  or  the 
state,  which  is  only  the  organ  of  society,  is  instituted  and 
established  for  the  purpose  of  realizing  absolute  justice.  To 
attribute  to  the  state,  or  to  society,  any  such  mission  as  this  is,, 
weclaim,  to  usurp  the  attributes  of  God  himself  and  to  encroach 
upon  the  sacred  domain  of  conscience.  The  object  and  purpose 
of  the  state  is,  without  doubt,  to  cause  justice  to  reign  among 
men,  but  the  only  justice  which  it  has  the  right  of  imposing 
is  respect  for  law ;  in  other  words,  following  the  definition  of 
Kant,  its  place  is  to  see  that  the  liberty  of  each  member  of 
society  accords  with  that  of  all. 

A  consistent  following  out  of  this  theory  of  expiation  would 
make  it  necessary  not  only  to  punish  offenses  which  attack 
common  right,  as  robbery,  assassination,  adultery,  etc.,  but 
also  all  infractions  of  the  moral  law,  even  those  which  do  not 
affect  the  rights  of  any  one ;  because,  from  the  view  of  expia- 
tion and  conscience,  these  last  may  be  not  less  condemnable 
than  the  first. 

Again,  to  remain  faithful  to  this  theory,  it  would  be  neces- 
sary to  punish  not  only  acts  but  even  intentions  not  followed 
by  effect ;  for,  so  far  as  morals  are  concerned,  intention  suffices 
to  determine  culpability  and  to  demand  expiation. 

Again,  a  consistent  following  out  of  this  theory  of  expia- 
tion, would  make  it  necessary  to  fit  the  punishments  to  the 
faults  in  such  a  way,  that  the  former  would  be  always  a  rig- 
orous expiation  of  the  latter;  this  would  presuppose  a  knowl- 
edge of  the  exact  relations  of  offenses  to  morals,  which  in  our 
state  of  civilization  is  clearly  impossible. 

finally,  from  this  so-called  principle  of  expiation  comes 
the  old  law  of  a  tooth  for  a  tooth,  a  law  necessarily  barbarous, 
even  when  it  is  not  erected  as  a  law  of  vengeance,  but  also 
when  it  pretends  to  be  a  law  of  justice. 

Of  course,  in  a  certain  sense,  all  punishments  should  be 
accepted  by  the  guilty  as  an  expiation  of  their  crimes,  and 
society  should  give  it  this  character;  but  such  is  not  the  prin- 
ciple of  punishment.    Upon  what  then  does  society  found 
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this  right  of  punishing,  or  what  is  the  principle  upon  which 
rests  the  legitimacy  of  punishment,  and  beyond  which  it 
ceases  to  be  legitimate? 

Civil  or  political  society  is  instituted  to  make  citizens  live 
under  the  reign  of  right;  in  other  terms,  to  assure  reciprocal 
respect  for  all  rights ;  this  object  can  not  be  attained  without 
the  institution  of  punishment.  It  is  not  enough  for  society  to 
promulgate  laws,  which  determine  the  rights  of  citizens  and 
their  corresponding  duties;  it  is  necessary  that  she  should 
attach  to  them  a  penal  sanction,  without  which  these  rights 
would  not  be  surely  respected,,  and  these  duties  certainly  ob- 
served. Punishment  is  necessary  as  a  menace,  or  as  an 
example,  for  the  repression  of  infractions  of  these  laws;  that 
is,  of  attempts  against  the  rights  of  every  one  (common  right), 
and  alFO  as  a  means  of  preventing  those,  who  have  rendered 
themselves  guilty  of  attempts  of  this  kind,  from  renewing 
their  offenses. 

Punishment  should  have  for  its  object  the  repression 
of  acts  contrary  to  right  and  to  the  law,  which  guarantees 
right.    This  is  the  legitimate  province  of  punishment. 

Society  has  the  power  of  suppressing  attempts  against 
conamon  right  by  punishments  suspended  over  the  heads  of 
those  who  would  be  tempted  to  commit  these  attempts,  or  ap- 
plied to  those  who  have  already  rendered  themselves  guilty 
of  such  attempts;  society  has  this  right  since  she  is  instituted 
precisely  to  protect  the  reciprocal  rights  of  all  her  members, 
and  this  she  cannot  do  effectually  but  by  means  of  punish- 
ment. Punishment. is  legitimate  in  this  sense;  it  is,  in 
effect,  but  an  irregular  form  of  the  right  which  belongs  to  all 
men  to  defend  their  persons,  lives,  liberty  and  goods,  but 
which,  saving  certain  urgent  and  exo#|)tional  cases,  they 
ought  to  relegate  to  society,  if  they  desire  to  isl^ove  it  from 
a  state  of  nature  lEind  raise  it  to  the  civil  state,  of  Khat  of  peac|» 
And  this  society  cannot  do  effectively,  I  repeai^^ut  by  means 
of  punishment. 

Within  the  above  described  limitations  is  contained  the 
legitimacy  of  the  right  of  punishment. 

Society  has  not  the  right  to  strike  with  its  penalties 
all  acts  morally  condemnable,  but  only  those  acts  which  at- 
tack  the  rig?U8  of  citizens  and  are  also  attempts  upon  the  laws 
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which  guarantee  and  consecrate  those  rights ;  and  society, 
therefore,  never  ought  to  punish  these  acts,  except  with  a  pen- 
alty strictly  necessary  for  the  repression  of  the  offenses  them- 
selves, which  it  has  the  mission  to  prevent;  heyond  these 
limits -all  punishment,  although  it  may  be  morally  just — ^just 
in  the  eyes  of  eternal  justice — is  illegitimate,  in  this  sense : 
that  it  goes  beyond  the  power  arid  authority  of  society. 
Toiedo^  0.  Clement  Carpenter. 


NOTES  OF  CASES. 


IS  THE  STATTTTB  OF  UXITATIOKS  SUSPSKDBB   BT  PBOCEEDIirGS  DT 

BAHKBVPTCTI 

In  the  Journal  of  September  8,  1883,  there  was  published 
the  case  of  Greenwald  v.  Appell,  decided  by  Judge  McCrary  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  Col- 
orado, in  which  in  an  action  at  law  for  the  collection  of  certain 
promissory  notes  and  an  account,  the  question  arose  as  to 
the  eflTect  of  bankruptcy  proceedings  upon  the  statute  of  limi- 
tations. In  the  language  of  the  learned  judge:  '^Does  the 
bankruptcy  of  the  debtor  suspend  the  running  of  the  statute 
of  limitations  in  his  favor?" 

This  question,  which  is  a  very  important  one,  was  answered 
by  the  court  in  the  affirmative.  The  defendant  having  been 
adjudicated  a  bankrupt,  had  failed  to  secure  his  discharge 
within  a  reasonable  time,  and  upon  a  demurrer  to  the  com- 
plaint the  case  was  decided. 

The  learned  judge  cites,  in  support  of  the  decision,  the  cases 
decided  in  the  Supreme  Court  of  the  United  States  which  hold 
that  fraud  constitutes  an  exception  to  the  cases  when  the  stat- 
ute commences  to  run  when  the  causes  of  action  had  accrued, 
and  also  where  it  was  held  that  where  a  state  of  rebellion  pre- 
vented the  plaintiff  from  having  access  to  the  court,  the  right 
to  sue  being  suspended,  the  running  of  the  statute  is  also 
suspended. 

The  serious  queston  in  the  case  is,  however,  upon  the  con- 
struction given  to  the  language  of  the  bankrupt  act  in  the 
opinion,  a  construction  which  it  is  stated  was  not  disputed. 
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The  court  hold  that  by  the  very  terms  of  the  bankrupt  law 
the  right  to  sue  is  suspended. 

If  this  is  true,  the  reasoning  of  the  court  being  admittedly 
correct,  the  correctness  of  the  decision  would  necessarily 
follow. 

But  it  seems  that  it  may  well  be  doubted  if  the  act  is  cor> 
rectly  construed. 

Section  5105,  Rev.  Stat.  U.  S.,  provides  that :  "No  creditor 
proving  his  debt  or  claim,  shall  be  allowed  to  maintain  any  suit 
at  law  or  equity  therefor  against  the  bankrupt,"  etc. 

Section  5106  provides  that :  "  No  creditor  whose  debt  is  prova- 
ble shall  be  allowed  toprosecute  to  final  judgment  any  suit  in  law  or 
equity  therefor  against  the  bankrupt  until  the  question  of 
the  debtor's  discharge  shall  have  been  determined,  and  any 
such  suitor  proceedings  shall,  upon  the  application  of  the  banhrupty 
be  stayed  to  await  the  determination  of  the  court  of  bank- 
ruptcy upoti  the  question  of  the  discharge,"  etc. 

With  all  due  deference  to  the  learned  judge,  there  would 
seem  to  be  a  very  broad  distinction  between  giving  a  bank- 
rupt the  right  to  stay  proceedings  so  that  the  suit  can  not  be. 
prosecuted  to  final  judgment,  and  a  denial  of  the  right  to  sue 
absolutely. 

But  this  decision  ignores  this  broad  distinction  and  it  would 
seem  that  the  decision  is  not  based  upon  correct  principles. 

No  cases  in  point  are  cited  upon  this  question,  and  it  may 
be  considered  a  new  one. 

In  a  recent  case  decided  by  the  Supreme  Court  of  Illinois, 
and  not  yet  reported,  a  question  arose  which  necessarily  called 
for  a  construction  of  this  act. 

In  that  case,  pending  the  proceedings  in  bankruptcy,  a  cred- 
itor not  proving  his  debt  had  prosecuted  a  suit  to  judgment, 
no  application  having  been  made  by  the  bankrupt  for  a  stay 
of  the  proceedings. 

After  the  bankrupt  had  obtained  hisdi^harge,  proceedings 
were  taken  to  collect  the  judgment  and  the  discharge  in  bank- 
ruptcy was  pleaded  as  a  bar. 

The  court  held  that  the  judgment  was  valid;  in  the  absence 
of  any  stay  of  proceedings  it  would  be  held  that  the  bank- 
rupt had  waived  his  right  under  the  bankrupt  law  and  con- 
sented to  its  rendition. 
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It  was  further  held  that,  the  judgment  having  been  taken 
after  the  commencement  of  the  bankruptcy  proceedings,  that 
it  was  not  the  debt  which  had  existed  when  the  proceedings 
were  commenced,  and,  therefore,  was  not  discharged  by  the 
discharge  in  bankruptcy. 

While  the  latter  part  of  the  decision  may  be  liable  to  some 
doubt,  yet  it  seems  that  the  part  which  holds  that  the  right 
to  stay  proceedings -is  a  personal  one  which  may  be  waived, 
and  that  a  judgment,  taken  when  no  such  stay  is  asked,  is 
valid,  is  far  more  in  accordance  with  the  principles  of  legal 
construction  than  the  case  decided  by  Judge  McCrary. 

0.  W.  A. 


ORIGINAL  ARTICLES. 


nrjUBT  TO  TBBSPA88SS8  BT  BAILWAT8. 

Having  had  occasion  some  time  sin^e  to  examine  with 
some  care  the  question  of  the  liabilitv  of  railroad  companies 
for  injuries  occasioned  through  wantonness  or  negligence  of 
their  employes,  to  trespassers  upon  their  cars,  I  submit  the 
following  for  the  consideration  of  the  readers  of  the  Law  Jour- 
nal: 

When  a  man  enters  a  car  without  paying  his  fare,  he  is 
technically  a  trespasser,  and  has  no  right  lipon  the  train. 
Yet  the  company  owes  him  a  duty  even  as  such  trespcteser — 
such  a  duty  as  it  owes  to  all  trespassers,  such  as  it  owes  to  all 
-mankind;  namely,  not  to  injure  him.  All  persons  and  all 
companies  are  required  to  use  their  property,  and  exercise 
their  rights,  and  conduct  their  affairs  with  reference  to  all 
other  persons,  and  to  all  known  or  anticipated  surroundings 
or  events  or  dccurrences.  Even  flagrant  trespassers  have  a 
right  to  expect  and  require  that  this  be  done;  Central  Branch, 
etc.  Ry  Co.  v.  Rmigh,  23  Kas.  347;  Kan.  etc.  Ry  Co.  v.  Fite- 
eimmyM,  22  Id.  689,  690;  Koa.  etc.  Ry  Co.  v.  Brady,  17  Kas. 
380-384. 

If  through  negligence  or  wanton  carelessness  such  a  per8on 
be  injured,  the  company  will  be  responsible  therefor.  The 
damages  which  he  may  sustain  are  of  two  kinds  or  classes, 
to-wit  certain  and  uncertain.     Lord  Kaine^a  Prin.ofFq.  (2ed.) 
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p.  77,  b.  I.,  pt.  I.,  Chap.  I.,  §5.  The  first  are  the  proximate 
and  natural  consequences  of  the  act  complained  of;  the  sec- 
ond remote  and  consequential. 

It  is  held  by  some  of  those  of  our  courts  which  follow  the 
course  of  the  common  law,  that  no  allowance  can  be  made  for 
remote  or  consequential  damages,  and  that  they  can  only  be 
allowed  for  proximate  and  natural  damages ;  0.  dc  M.  Ry  Co. 
V.  Dunbar,  20  111.  62a-628.  But  it  has  been  held  in  New 
York,  and  may  be  considered  to  be  the  prevailing  doctrine  in 
this  country,  that  damages  not  naturally  arising  can  be  re- 
covered for  if  they  are  the  fair  legal  and  natural  result  of  the 
act  complained  of;  Armstrong  v.  Perq/y  5  Wend.  535-538. 

Greenleaf  says  that  "the  damage  to  be  recovered  must  be 
natural  and  the  proximate  consequence  of  the  act  com- 
plained of;  2  Evidence^  210.  The  court  say  in  Vedder  v.  HUr 
dreth,  2  Wis.  429,  that  "in  all  cases,  the  damages  to  be  recov- 
ered must  be  the  natural  and  proximate  consequence  of  the  act 
complained  of.  It  must  be  a  natural  but  not  a  remote  conse- 
quence. 1  Chitty's  Pis.  (6th  Am.  Ed.)  440.  McKinney,  J., 
held,  in  Walker  v.  Ellis,  1  Sneed  (33  Tenn.)  515-523,  that "  in  ac- 
tions of  contract,  generally  speaking,  the  damages  are  lim- 
ited to  the  natural  and  proximate  consequences  of  the  breach 
complained  of,  and  damages  remotely  or  consequently  result- 
ing therefrom,  or  merely  speculative  damages,  cannot  be 
claimed." 

Sedgwick  says  that  the  rule  given  by  Greenleaf  "admits, 
perhaps,  of  the  further  qualification  that  the  proximatenese 
is  not  the  greatest  possible,  but  that  the  causa  causans  to  which 
the  responsibility  attaches,  may  sometimes  concur  with  or 
precede  other  agencies  in  producing  the  loss  or  injury."  I 
Damages  (7th  ed.)  p.  106  and  note  b. 

No  person  is  bound  to  anticipate  something  which  is  not 
likely  to  transpire,  or  to  so  conduct  himself  or  his  affairs  as  to 
prevent  accidents  which  are  not  at  all  likely  to  occur  or  hap- 
pen; Cent.  Branch,  etc.,  Ry  Co.  v.  Henigh,  23  Kas.  347. 

A  trespasser  upon  railroad  cars,  has  no  reason  to  expect 
or  anticipate  that  he  will  be  forcibly  ejected  while  the  cars 
are  in  motion,  and  the  duty  of  the  company  to  all  trespassers, 
as  well  as  to  regular  passengers,  requires  that  he  should  not  be 
80  ejected  while  the  cars  are  in  motion.    Even  though  he  be 
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aboard  the  train  without  license  or  permission  from  the  com- 
pany,  they  will  not  be  justified  in  mistreating  and  injuring 
him,  by  forcibly  ejecting  him,  while  the  cars  are  in  motion, 
any  mord  than  they  would  be  in  running  their  train  so  reck- 
lessly as 'to  injure  him  on  the  street ;  Blackman  v.  TorarUo,  etc., 
Ry.  Co.,  38  a.  C.  Q.  B.  173;  Parier  v.  ParOand  Pub.  Oo.,  69 
Me.  173. 

It  is  a  well  established,  general  principle,  that  where  the 
law  imposes  upon  any  person,  or  combination  of  persons,  a 
specific  duty,  for  the  protection  or  benefit  of  others,  if  such 
person  or  corporation  neglects  to  perform  that  duty,  he  or  it 
is  liable  to  those  for  whose  benefit  it  was  imposed,  for  any 
damages  sustained  by  reason  of  such  neglect ;  McCall  v.  Chamr 
berlain,  13  Wis.  637 ;  Dunnigan  v.  C.  Jc  N.  W.  Ry.  Co.,  18  Id.  28; 
8coU  V.  Shephetd,  2  W.  Bl.  892. 

Human  life  is  the  most  precious  thing  known  to  man  and 
this  world,  and  is  ever  guarded  by  our  laws  with  the  greatest 
circumspection  and  care.  He  who  wantonly  or  maliciously  or 
negligently  injures  his  fellow-man  in  life  or  limb,  directly  by 
his  own  act,  or  indirectly  through  the  act  of  his  servant  while 
in  the  discharge  of  his  duties  and  the  performance  of  his 
labors,  must  account  to  the.  party  injured  in  damages  for  such 
injury,  provided  the  person  injured  did  not  by  his  own  careless 
or  negligent  act  contribute  thereto.  This  is  too  well  settled  a 
principle  of  law  to  require  authorities  to'sustain  it. 

A  wilful  trespasser  on  a  railroad  train,  though  negligent, 
and  a  wrong-doer,  if  you  choose,  is  yet  not  an  outlaw,  and 
entitled  to  the  full  protection  the  law  gives  to  the  life  ai;id 
limb  of  any  other  citizen,  and  may  justly  complain  of  any 
wanton  or  malicious  mischief  or  culpable  negligence;  Tonor 
toanda  Ry.  Co.  v.  Manger,  5  Denio.  255.  It  was  held,  in  Sanr 
ford  v.  The  Eighth  Avenue  Ry.  Cb.,  23  N.  Y.  344,  that  if  the 
wrong  done  by  the  defendant  be  wholly  unjustifiable,  as  in 
ejecting  a  pasjenger  from  the  front  of  a  railway  car  while  the 
car  is  in  motion,  at  the  danger  of  his  life,  because  of  his  ina- 
bility or  refusal  to  pay  his  fare,  then  the  conduct  of  the  party 
injured  contributing  to  the  injury,  or  in  provoking  the  assault 
by  the  non-payment  of  his  fare,  and  in  resisting.  Jbhe  assault  of 
the  train  men,  is  not  to  be  considered  in  the  question,  and  does 
not  affect  his  right  to  recover.    . 
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Where  an  injury  occurs,  although  primarily  the  result  of 
entering  upon  the  train  without  payment  of  the  requisite 
fare,  and  being  there  unlawfully — without  authority  and  with- 
out license,  yet  it  will  be  more  immediately  the  result  or  conse- 
quence of  his  forcible  ejectment  from  the  car  of  the  road  by  the 
servant  or  servants  g[  the  company.  In  case  such  trespasser 
fall'firom  the  train  and  he  is  run  over  and  crushed,  or  fellow- 
trespasser  push  him  from  the  car  and  he  is  injured,  the  com- 
pany is  not  liable. 

But  in  all  cases  where  the  proximate  cause  of  the  injury  is 
the  act  of  the  company's  servant  in  the  discharge  of  his  duty, 
or  in  doing  that  which  he  honestly  believes  to  be  his  duty, 
the  company  is  liable ;  Magee  v.  Caro^  9  Cent,  L.  J.  281  ;  ScM 
V.  Shepherd,  2  W.  Bl.  892 ;  Bunting  v.  C.  P.  Ry.  Co.,  8  Pac.  C.L. 
J.  734;  BvJUerfidd  v.  Forrestor,  11  East.  60;  Bridge  v.  The  G.  J. 
Ry,  Co.,  M.  A  W.  (Exch.)  244;  Davis  v.  Mann,  10  Id.  545 ;  Tuff 
V.  Warman,  94  Eng.  C.  L.  584 ;  Bradley  v.  L.  &  K  W.  Ry.  Co., 
1  L.  R.  App.  Cases  759;  iSafend  v.  V.  &  T.Ry.  Co.,  13  Nev.  106; 
K.  P.  Ry.  Co.  V.  Painter,  14  Kas.  37 ;  Mmrism  v.  The  Wiggins 
Ferry  Co.,  43  Mo.  383 ;  Broxon  v.  H.  &  St.  J.  Ry.  Co.,  50  Id.  465 ; 
Kerwhaker  v.  C.  C.  &  C.  Ry.  Co.,  3  Ohio  St.  172;  N.  C.  Ry.  Co. 
V.  Price,  29  Md.  437;  B.  &  0.  Ry.  Co.  v.  Daugherty,  36  Id.  368 ; 
Wharton  on  Neg.,  §  388;  Sherman  &  R.  on  Neg.,  §§  39,  493. 

Blackstone  says,  in  the  famous  Squibs  case,  cited  above,  that 
''if  a  man  toss  a  foot-ball  into  the  street,  and  after  being 
kicked  about  by  one  hundred  people  it  at  last  breaks  a 
tradesman's  window,  shall  he  have  trespass  against  the  man 
who  first  produced  it?  Surely  only  against  the  man  who 
gave  it  that  malicious  direction."     2  W.  Bl.  892. 

Though  the  trespasser  be  himself  at  fault  in  thus  entering 
upon  the  car  of  the  company,  the  intervention  of  the  ser- 
vants of  the  company  between  the  wrong  of  such  illegal 
entering  on  the  company's  premises  and  the  injury  sustained 
by  the  forcible  and  negligent  ejection  while  the  train  is  in 
motion,  renders  the  company  liable  for  the  damages  sus- 
teined ;  Cuff  v.  N.  &  N.  Y.  Ry  Co,  35  N.  J.  17.  The  natural 
and  probable,  if  not  the  inevitable,  consequence  of  such 
act  of  the  servants  of  the  company  would  be  injury  to  the 
person  thus  ejected,  and  if  injury  result  the  company  is 
liable   therefor ;  1  Sedgewick  on  Dam.  (7th  ed.)  128  and  note 
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h.  As  Nares  J.  says  in  the  Squibs  case,  the  act  was 
unlawful,  and  being  unlawful  the  company  is  answera- 
ble for  its  consequences  whether  the  injury  was  meditate  or 
immedithie )  ScoU  v.  Shepherd,  2  W.  Bl.  892;  Vandenburgh  v. 
DrauXf  4  Denio  464.  It  was  held  in  Derry  v.  FUtner^  118  Mass. 
131,  that  a  wrong-doer  "is  liable  not  only  for  those  injuries 
caused  directly  and  immediately  by  his  act,  but  also  for  such 
consequential  injuries  as,  according  to  the  common  experience 
of  men,  are  likely  to  result  from  his  act." 

In  case  of  such  trespass  due  dilligence  on  his  part  does 
not  require  that  he  should  not  suffer  any  one  to  forcibly  eject 
him  while  the  train  is  in  motion ;  Newson  v.  N.  Y.  Ry  Oo.j  23 
N.  Y.  383. 

The  general  rule  is  conceded,  that  every  person  is  responsi- 
ble for  injuries  occurring  to  others  by  the  negligence  of  his 
servants  while  in  the  execution  of  their  employment ;  Chamr 
berland  v.  Millkw.  &  Mi88,  Ry  Co.,  11  Wis.  238-250.  This  ques- 
tion has  been  thoroughly  examined  and  thus  determined  in 
several  well-considered  cases,  among  them  are,  Oillmtwater  v. 
M.  &  L  Ry  Co.,  5  Porter  339;  FUzpatrich  v.  N.  A.  &  S.  Ry  Co., 
7  Id.  346;  L.  M.  Ry  Co.  v.  Stevens,  20  Ohio  416 ;  Ry  Co.  v.  Kearny, 
3  Ohio  St.  201. 

In  such  an  ejectment,  the  injury  resulting  from  an  act 
against  public  policy  and  unlawful,  the  intention  of  the  ser- 
vants ejecting  is  immaterial,  1  Chitty's  Pis.  174.  Even  if 
theinjury  resulted  from  an  act  of  the  servant  purely  acci- 
dental, the  trespass  against  the  person  of  the  intruder  would 
have  to  be  answered  for  in  damages,  2  Sedgewick  on  Dam. 
(7th  ed.)  371  and  note  b. 

The  trespassing  party  being  at  fault  will  not  relieve  the 
railroad  from  using  due  or  ordinary  care.  But  if  by  his  own 
imprudence  or  want  of  care,  the  trespasser  contribute  to  the 
injury,  other  things  being  equal,  the  law  will  not  adjust  the 
balance  of  blame  between  them,  nor  award  damages ;  Munnell 
V.  Peters,  22  Pitts.  L.  J.  78.  But  a trespasserisentitled torecover 
where  by  his  own  negligence  he  did  not  contribute  to  the  in- 
jury ;  Adae  v.  Zanga,  41  la.  536 ;  Steele  v.  Central  Ry  Co.  43  Id.  109. 

The  onvs  probandi  is  on  the  company  to  establish  contribu- 
tory negligence  in  such  a  case,  and  in  the  absence  of  evidence 
tending  to  show  negligence  in  the  trespasser,  the  presump- 
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tion  of  law,  is  that  he  was  free  therefrom ;  Hoyi  v.  CUy  of  Hud- 
wa^  41  Wis.  105.  The  doctrine  of  imputed  negligence  does 
not  prevail  in  Ohio,  and  has  not  since  the  supreme  court 
-commission  rendered  their  decision  in  the  case  of  C.  C.  G.& 
L  Ry.  Co,  V.  Mason,  in  1876. 

Graating  that  our  tresspasser  is  guilty  of  negligence  in 
getting  on  the  train  in  the  first  instance,  or  of  negligence 
after  he  did  get  on  the  train,  and  when  he  is  put  off  of  the 
traiu,  yet  the  negligence  of  the  defendant  in  recklessly  put- 
ting him  off  of  the  train  while  the  same  was  in  motion,  was 
greater  than  that  of  which  our  trespasser  was  or  is  guilty,  and 
consequently  the  company  is  liable;  Kerr  y.  Forguey54  111. 
482 ;  Cook  v.  Champlain  Tra.  Co.,  1  Denio  91 ;  Lynch  v.  iVurdtti, 
IQ.  B.29. 

The  fact  that  the  trespasser  knew  that  there  was  some  dan- 
ger in  getting  on  the  train  without  a  license  or  legal  right  to 
do  so,  and  voluntarily  incurred  that  danger,  and  that  he 
knew  there  was  great  danger  in  getting  off  of  a  train  while 
in  motion,  yet  the  culpable  negligence  of  the  -company, 
through  its  duly  appointed  servants,  in  requiring  and  com- 
pelling him  to  get  off,  being  the  direct  cause  of  the  injury 
-sustained,  therefore  such  trespasser  can  recover  for  damages 
sustained  thereby  ;  Clayard  v.  Dethickj  12  Q.  B.  439. 

It  is  a  general  rule  of  law  that  the  plaintiff  must  show  that 
his  own  negligence  did  not  contribute  to  produce  the  injury 
xximplained  of,  and  the  burden  of  proof  16  on  him  to  estab- 
lish this  fact;  M.  &  M,  Ry.  Co.  v.  Hunier,  11  Wis.  160;  Bxrker 
V.  Adama^  12  Met.  415;  Adams  v.  Inhabitants  of  Bridgewaierj  7 
Id.  118;  Lane  v.  Orcmdne,  12  Id.  177;  Hatjidd  v.  Rosser,  21 
Wend.  615;  Spence  v.  W.  &  8.  Ry.  Co.,  6  Barb.  337;  BuUerfiM 
V.  Forrester,  11  East.  61 ;  Chan^berland  v.  M.  &  M.  Ry.  Co.,  7  Wis. 
487 ;  Spencer  v.  M.  &  P.  de  C.  Ry.  Co.,  17  Id.  487,  and  cases  there 
cited ;  Davis  v.  C.  &  N.  W.  Ry.  Co.,  18  Id.  175 ;  Perscm  v.  Fdrker, 
3  Barb.  249;  CarlUe  v.  HarUon,  3  La.  Ann.  48;  Mesher  v.  W.  ic 
.8.Ry.Co.8  Barb.  427;  Murphy  v.  Diamond,  A  La.  Ann.  441; 
Ratlehun  v.  Paym,  19  Wend.  399;  BlackweU  v.  Wilson,  5  Car  & 
P.  375;  WiUiamsm  v.  Holland,  6  Id.  23;  Hawkins  v.  Cooper, 
8  Id.  473;  10  Bing.  112;  Brand  v.  T.  &  8.  Ry.  Co.,  8  Barb.  368; 
Marsh  V.  N.  Y.  &  E.  Ry.  Co.,  14  Id.  364.  But  the  trespasser  will 
not  be  required  in  the  first  instance  to  show  that  he  was  free 
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from  negligence ;  a  prima  facie  case  is  all  that  he  is  required 
to  maRe  out ;  Achiei/Jbaqm^  Admr,  v.  City  of  Waterton^  18  Wis.  331. 
In  all  actions  for  damages  for  injuries  sustained  by  reason  of 
the  force  used,  it  is  enough  in  general  for  the  plaintiff  to 
prove  the  act  of  the  defendant  and  the  injury  resulting  from 
it,  and  that  is  sufficient  prima  facie  to  show  that  the'act  was 
done  wilfully  or  negligently ;  Oalpin  v.  C.  &  N,  W.  Ry.  Co., 
19  Wis.  604.  If,  from  the  evidenQe  on  the  part  of  the  plain- 
tiff, it  appears  that  he  was  guilty  of  negligence  wliich  contrib- 
uted to  the  injury,  and  he  relies  for  his  recovery  upon  the 
negligence  of  the  defendant  as  being  either  greater  in  degree 
or  the  approximate  cause  of  the  injury,  he  must  give  direct 
proof  of  these  facts ;    Gilpin  v.  C  &  K  W.  Ry:  Co.,  supra. 

But  where  the  plaintiff  has  acted  in  haste,  from  compulsion, 
in  the  face  of  immediate  danger,  he  cannot  be  held  guilty  of 
contributory  negligence,  as  a  matter  of  law,  merely  because 
he  did  not  choose  the  best  means  of  escape  from  the  danger  ; 
SchuUz  V.  C  &  N.  W.  Ry.  Co.,  44  Wis.  638. 

If  our  trespasser  be  a  child,  although  he  had  arrived  at  that 
age  in  ».  measure,  at  least,  sui  juris — at  that  age  at  which  boys 
are  generally  supposed  to  be  able  to  take  care  of  themselves, 
and  are  turned  loose  to  afflict  their  righteous  neighbors;  at 
that  age  when  parents  in  the  exercise  of  sound  discretion, 
permit  ordinary  boys  to  go  unattended,  yet  he  was  not  bound 
to  exercise,  nor  would  he  be  expected  to  exercise  in  this  mat- 
ter, that  caution  and  sound  judgment  expected  and  required 
of  an  adult  person ;  O^Mara  v.  Hudson  Ry.  Co.,  38  N.  Y.  445. 
**  The  young,"  says  Chief  Justice  Hunt  in  the  case  just  cited, 
"  are  entitled  to  the  same  rights,  and  cannot  be  required  to 
exercise  as  great  foresight  and  vigilance  as  those  of  mature 
years  and  sound  judgment."  And  the  fact  that  others,  who 
may  not  have  been  any  older,  escape  at  the  time,  uninjured, 
does  not  raise  the  imputation  of  negligence  on  his  part,  nor 
prove  it.  A  child  who  is  thought  to  be  old  enough  to  take  care 
of  himself,  is  held  to  that  degree  of  care  only  which  natur- 
ally belongs  to  his  age;  Oakland  Ry.  Co.  v.  Fiddingy^48  Pa.  St. 
320;  Robison  v.  Cone,  22  Vt.  213. 

Where  parties  are  equal  in  the  exercise  of  rights,  and  the 
negligence  of  the  defendant  is  proximate,  and  injury  arises 
from  his  want  of  reasonable  care  and  prudence,  and  the  neg- 
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ligence  of  the  plaintiff  is  remote,  an  action  can  be  sustained 
although  the  plaintiff  is  not  entirely  without  fault.  If,  at 
the  time  the  injury  was  committed,  it  might  have  been 
avoided  by  the  defendant  by  the  exercise  of  reasonable  care 
and  prudence,  an  action  will  lie  for  injury  and  the  negligent 
-defendant  will  have  to  respond  in  damages ;  Stuche  v.  M.  <Sc 
M.  Ry,  Co,,  9  Wis.  202. 

In  the  absence  of  statutes  governing  the  liabitity  of  rail- 
wavs  for  wrongs  done  and  injuries  sustained,  their  liability  is 
determined  upon  the  same  principle  as  the  liabilities  of  pri- 
vate persons ;  Stueke  v.  Af.  <fe  AT  Ry.  Co.,,  supra ;  P.  <k  R.  Ry. 
Co.  V.  Yeiser^  8  Barr.  366;  Burrouglis  v.  Housatonic  Ry.  Co.,  15 
€t.  124;   Hooker  v.  K  IL  &  N.  Ry.  Co.,  lb.  321. 

Whether  the  negligence  of  either  party  who  contributed  to 
the  injury  was  proximate  or  remote,  depends  not  merely  upon 
its  having  occurred  at  the  time  of  the  injury,  upon  the  pres- 
.ence  of  the  party  at  the  time,  but  also  upon  the  degree  of  neg- 
ligence exhibited  by  the  party  ;  C.  &  N.  W.  Ry.  Co.  v.  Gross, 
17  Wis.  428 ;  ilf.  cS:  C.  Ry.  Oo.  v.  Hunter,  11  Id.  160 ;  Kinney  v. 
Crocker,  18  Id.  74. 

Slight  negligence  on  the  part  of  the  injured  in  case  of  an 
emergency,  and  in  the  face  of  an  imminent  danger,  will  not 
relieve  the  party  of  responsibility  for  negligently  bringing 
About  the  circumstances  which  led  to  the  injury  ;  Dreher  v. 
TotJbn  ofFitchburg,  22  Wis.  675. 

In  the  supposed  case  of  a  trespasser  upon  the  cars  of  a  rail- 
road company,  and  his  forcible  ejectment  by  the  servants  of 
the  company  while  the  cars  were  in  motion,  was,  to  say  the 
least  a  wrong,  technically  a  tort,  although  not  malicious, 
•exemplary  damages  may  be  allowed,  and  the  jury  may  take 
into  consideration  in  awarding  damages,  a  reasonable  fee  for 
the  injured  party's  attorney  in  the  action;  Roberts  v.  Mason, 
10  Ohio  St.  277;  Wdch  v.  Dumond,  86  Ct.  82;  Ptatt  v.  Browny 
30  Id.  336 ;  St.  Pders  Church  v.  Beach,  26  Id.  355 :  Debbie  v.  Mar- 
ris,  lb.  416;  Ives  v.  Carter,  24  lb.  392 :  Beecher  v.  Derby  Bridge 
Co.,  lb.  491 ;  Linsley  v.  BusheU,  15  Id.  225 ;  HunOey  v.  Bacon, 
lb.  71 ;  Marshall  v.  Betner,  17  Ala.  833 ;  Bumap  v.  Wright,  14 
111.  301 :  Whipple  V.  Cumberland  Mf.  Co.,  2  Story  661;  M.  C.  Ry. 
Co.  V.  Kennedy,  41  Miss.  671. 

Tippecanoe  City,  0.  J.  A.  Kerr. 
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REPORTED    CASES. 


WABXHOUSS  BBCSIPT8— BAKK   LOAHIirG   XOKET   OK,  BHTITLSO  TO 
HOLD  XSBCHAHDISS  A8  8SCUBITT. 

{Okio  Supreme  Court  Ck>mmi8si<m.    September  26, 1883.) 

Cleveland,  Brown  &  Co.  and  Bank  v.  Shoeman  et  al. 

1.  A  National  bank  that  makes  a  loan  on  the  security  of  a  warehouse  re- 

ceipt for  merchandise,  is  a  proper  party  defendant  to  a  suit  in  replevin 
by  the  consignor  and  owner  of  the  merchandise  against  the  ware- 
house keeper  to  whom  the  same  has  been  committed  by  the  consignee 
for  storage. 

2.  A  National  bank  has  power  to  lend  money  upon  the  note  or  other  per- 

sonal obligation  of  the  borrower  secured  by  the  pledge  of  a  ware- 
house receipt  for  merchandise  as  collateral  security. 

8.  A  factor  holding  a  warehouse  receipt  for  the  delivery  of  merchandise 
consigned  to  him  by  the  owner  to  sell  on  commission,  in  order  to 
obtain  a  loan  f  rona  a  bank,  gave  to  the  bank  his  negotiable  promis- 
sory note,  and  as  collateral  security  therefor  (and  not  to  secure  any 
antecedent  debt  or  demand  ),  duly  transferred  and  delivered  to  the 
bank  the  warehouse  receipt,  and  made  an  agreement  with  the  bank 
for  the  disposition  of  the  merchandise. 

Held,  that  under  the  act  of  March  12,  1844  (1  S.  <t  C.  420),  U  the  bank  in 
good  faith  loaned  the  money,  and  took  the  warehouse  receipt,  and 
made  said  agreement,  upon  the  faith  that  the  factor  was  the  true 
owner  of  the  merchandise,  such  transfer  and  agreement  were  valid, 
and  the  bank  was  entitled  to  hold  the  merchandise  as  security  for 
the  payment  of  the  note. 

£rror  to  the  District  Court  of  Cuyahoga  County. 

The.defendants  in  error  sent  one  S.  F.  Lester,  a  merchant  in 
Cleveland,  Ohio,  one  hundred  barrels  of  flour,  of  which  fifty 
barrels,  branded  "  Franklin  Mills, "  are  in  controversy  in  this 
suit.  The  flour  was  sent  to  Lester  to  be  sold  on  commission, 
and  the  proceeds  to  be  sent  to  the  defendants  in  error. 

They  drew  a  draft  on  him,  dated  May  28,  1874,  at  thirty 
days,  for  $600.00,  which,  if  paid,  would  have  applied  on  the 
flour,  but  Lester  died  before  it  became  due,  and  it  was  returned 
unpaid. 

On  the  ninth  day  of  June,  1874,  Lester  placed  these  fifty  barrels 
of  flour,  with  fifty  not  branded,  in  the  warehouse  of  Cleveland, 
Blown  A  Co.,  and  received  from  them  the  following  warehouse 
receipt : 
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"Cleveland,  June  9, 1874. 

"Received  in  store  of  S.  F.  Lester  one  hundred  barrels  flour 
(100).  Fifty  barrels  (60)  branded  'Tranklin,"  and  fifty  (50) 
barrels  not  branded.  Said  flour  deliv.erable  only  to  Mr.  Lester 
or  his  order  on  the  surrender  of  this  receipt.  Danger  of  fire 
excepted.  '^  Cleveland,  Brown  &  Co. 

"Endorsed.    S.  F.  Lester/' 

On  the  same  day,  he  obtained  from  the  bank  a  loan  of  $600.00 
and  executed  to  the  bank  his  promissory  note  for  that  amount, 
of  which  the  following  is  a  copy: 
" $600.00  "Cleveland,  0.,  June  9,  1874. 

"Forty-five  days  after  date  I  promise  to  pay  the  First 
National  Bank  of  Cleveland,  or  order,  six  hundred  dollars  at 
First  National  Bank,  for  value  received,  having  pledged  to 
the  said  bank  as  security  (with  authority  to  sell  the  same  on 
the  non- performance  of  this  promise,  in  such  manner  as  they 
in  their  discretion  may  deem  proper,  without  notice,  either  at 
public  or  private  sale,  and  to  apply  the  proceeds  hereon)  Cleve- 
land, Browif  &  Co.'s  warehouse  receipt  attached  for  100  bbls. 
flour.  "S.  F.Lester." 

On  the  third  of  July,  1874,  an  action  of  replevin  was  begun 
by  the  defendants  in  error^  in  the  Court  of  Common  Pleas  of 
Cuyahoga  County,  by  which  fifty  barrels  of  said  flour  that 
were  branded,  were  delivered  by  the  sherifi*  to  the  defendants 
in  error.  The  bank,  on  the  application  of  Cleveland,  Brown  & 
Co.,  was  made  party  defendant.  There  was  no  conflict  of 
testimony  in  the  case.  The  cashier  of  the  bank  (whose  testi- 
mony was  uncontradicted)  testified  that  the  note  was  not 
given  for  an  old  debt  of  Lester's,  or  as  a  renewal  of  an  old 
note,  but  that  Lester  received  the  money  at  the  time  the  note 
was  given,  and  that  the  money  was  loaned  on  the  faith  of  the 
warehouse  receipt  and  of  the  flour  it  represented;  that  Lester 
told  him  he  (Lester)  owned  the  flour,  and  so  stated  at  the 
time  the  warehouse  receipt  was  delivered  to  the  bank;  that 
he  had  no  knowledge,  notice  or  intimation  from  any  quarter, 
nor  had  the  bank,  or  any  of  its  agents  or  officers,  that  any 
person  had  any  interest  in  the  flour  except  Lester,  and  that 
the  loan  was  made  on  the  faith  of  the  property  being  owned 
by  Lester. 

Upon  the  trial  in  the  court  of  common  pleas,  the  plaintiffs 
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asked  the  court  to  charge  the  jury  '^  that  a  National  bank  can- 
not lawfully  tike  personal  property  as  security  for  a  loan  of 
money.  A  warehouse  receipt  delivered,  delivers  possession  of 
the  property,  and  this  transaction  was  the  taking  by  the  bank 
of  personal  property  as  a  security  for  a  loan,  and  is  void," 
which  request  the  court  refused  to  cjiarge,  and  to  which  refusal 
the  plaintiff  excepted.  And,  thereupon,  the  plaintiff  further 
requested  the  court  to  chai^ge  the  jury  as  follows :  ^\  If  the  bank 
defendant  did  not  know,  but  by  reasonable  inquiry  could  have 
ascertained  that  this  flour  was  held  by  Lester  to  be  sold  on 
commission,  but  did  not  make  such  inquiry,  that  the  plaintiff 
is  entitled  to  recover,"  which  request  the  court  refused  to 
charge,  except  with  the  following  qualifications:  "But  if  the 
officer  or  officers  of  the  bans,  at  the  time  this  money  was  loaned 
and  the  warehouse  receipt  taken  as  security  therefor,  were 
informed  by  Lester  that  he  was  the  owner  of  the  flour,  and 
the  bank  relied  upon  such  information  and  loaned  the  money 
on  the  faith  of  that  security,  the  bank  would  not  be  bound  to 
make  further  inquiry  .as  to  the  ownership  of  the  flour."  To 
which  refusal  to  charge  as  requested,  and  to  the  charge  as 
qualified,  and  to  the  qualification  as  given,  the  plaintiff  ex- 
cepted. And  thereupon  the  plaintiff  requested  the  court  to 
charge  the  jury  as  follows:  "If  the  jury  find  that  plaintiflfe 
put  the  fifty  barrels  of  flour  in  question  into  the  hands  of 
Lester  to  sell  on  commission,  as  a  factor  or  agent  of  plaintiff 
and  the  plaintiffs  were  the  owners  of  said  flour  at  the  time  of 
the  transfer  of  the  warehouse  receipt  and  property  to  the 
defendant  bank,  said  Lester  had  no  rightful  authority  to 
transfer  said  warehouse  receipc  and  said  flour  to  the  defendant 
bank,  as  collateral  security,  to  secure  a  loan  to  himself,  nor 
had  the  bank,  the  defendant,  any  rightful  authority  to  receive 
and  hold  said  flour  for  such  purposes,  and  said  transaction 
respecting  said  flour  is  void  as  to  the  plaintiffii,  and  they  are 
entitled  to  recover,"  which  charge  the  court  refused  to  give, 
and  to  which  refusal  the  plaintiff  excepted,  and  the  court 
charged  the  jury  that  if  the  bank  in  good  faith  loaned  Lester 
the  money  and  took  the  flour,  believing  in  good  faith  it  was 
Lester's,  it  was  valid,  to  which  the  plaintiff  excepted. 

The  jury  returned  a  verdict  against  the  defendants  in  error 
(plaintiflb  below)  for  the  value  of  the  flour.    The  plainti:6b 
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below  filed  their  motion  for  a  new  trial  which  the  court  over- 
ruled, and  to  which  action  of  the  court  they  excepted,  and 
judgment  was  entered  on  the  verdict.  The  plaintiffs  below 
thereupon  filed  their  petition  in  error  in  the  district  court,  and 
the  judgment  of  the  common  pleas  was  reversed.  In  the  dis- 
trict court  it  was  assigned  as  error,  that  the  court  of  common 
pleas  erred  in  making  the  First  National  Bank  of  Cleyeland 
a  party  defendant  to  the  action,  and  in  ordering  the  same  to 
be  done. 

The  petition  in  error  in  this  court  is  to  reverse  the  judgment 
of  the  district  court,  and  afSrm  that  of  the  court  of  common 
pleas. 

Prenti88j  Baldwin  &  Fardy  for  plaintifis  in  error. 

L.  R.  OrUchfieldy  for  defendants  in  error. 

DiCKMAN,  J.  There  was  no  error  in  making  the  bank  a 
party  defendant  to  this  action  in  the  court  below.  The  bank 
claimed  an  interest  in  the  controversy  adverse  to  the  plain- 
tifib.  The  question  involved  was  the  right  of  the  plaintiffs  to 
the  possession  of  the  property  reple  vined,  and  the  bank,  claim- 
ing to  be  the  pledgee  of  the  warehouse  receipt,  and  the  prop- 
erty it  represented,  as  collateral  security  for  the  payment  of 
Lester's  note,  became  a  necessary  party  to  a  complete  determ- 
ination of  the  question  involved.     (Code  Sec.  35.) 

It  IS  contended  by  the  defendants  in  error,  that  under  th& 
seventh clauseofsection6136,  Revised  Statutes,  U.  S.,  a  National 
bank  has  no  power  to  loan  money  upon  a  note  secured  by  the 
pledge  of  a  warehouse  receipt  for  merchandise,  as  collateral  se- 
curity. By  the  said  section,  every  National  banking  associa- 
tion is  authorised,  '*  to  exercise  by  its  board  of  directors  or  duly 
authorized  oflScers  or  agents,  subject  to  law,  all  such  incidental 
powers  as  shall  be  necessary  to  carry  on  the  business  of  bank- 
ing by  discounting  and  negotiating  promissory  notes,  driafts, 
bills  of  exchange,  and  other  evidences  of  debt;  by  receiving 
deposits;  by  buying  and  selling  exchange,  coin  and  bullion-; 
by  loaning  money  on  personal  security ;  and  by  obtaining,  is- 
suing, and  circulating  notes  according  to  the  provisions  of 
this  tiUe.'* 

A  warehouse  receipt,  like»  a  bill  of  lading,  is  a  symbol  of  the 
property  designated  in  it,  and  stands  in  the  place  of  the  prop* 
erty  it  represents.    The  question  therefore  arises,  whethet  the 
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bank  transcended  its  power^  in  taking  the  warehouse  receipt 
as  collateral  securit}'  for  the  note  of  Lester.  The  section  of 
the  statute  under  consideration,  contains  several  distinct  and 
independent  grants  of  power — neither  grant  being  a  limitation 
on  any  other — and  describes  the  kind  of  banking  in  which 
National  banking  associations  are  authorized  to  engage.  To 
render  these  grants  effective,  such  associations  are  iMithorized 
to  exercise  all  such  incidental  powers  as  shall  be  necessary  to 
carry  on  the  kind  of  banking  permitted.  A  National  bank 
therefore,  empowered  to  carry  on  the  business  of  banking  ''  by 
loaning  money  on  personal  security,"  may  also  exercise  all 
powers  incidental  thereto.  Vested  with  such  authority,  we 
do  not  think  that  in  making  a  loan  on  the  personal  obliga- 
tion of  the  borrower  with  a  warehouse  receipt  as  collateral 
security  thereto,  the  bank  exceeds  its  statutory  powers.  It  is 
not  to  be  limited,  in  taking  security  for  discounts  and  loans, 
to  the  personal  undertaking  of  the  borrower,  or  to  the  se- 
curity afforded  by  the  names  of  indorsers  or  personal  sureties, 
but  may  take  a  pledge  of  bonds,  choses  in  action,  stock  of  a 
corporation,  bills  of  lading,  and  other  personal  chattels.  The 
language  ''  personal  security  "  would  seem  to  refer  to  other 
personal  security  than  is  mentioned  in  the  first  grant  of  pow- 
er in  section  5136 — ^authorizing  the  business  of  banking  '<  by 
discounting  and  negotiating  promissory  notes,"  etc.  Dillon,  J., 
in  PUUbwrg  Car  Works  v.  Stale  National  Bank  of  Keokuk  (Thomp- 
son's National  Bank  cases,  315),  says :  "  The  words  '  loans  on 
personal  security '  in  the  Banking  act  are  used  in  contra-dis- 
tinctipn  to  real  estate  security;"  and  in  that  case  it  was  held, 
that  a  National  bank  might  take  personal  chattels — e.  g.  a  lo- 
comotive, as  security  for  discounts  and  loans.  And  while  sec- 
tion 6136,  if  not  in  terms  clearly  by  implication  prohibits  a 
loan  on  real  estate,  yet,  the  Supreme  Court  of  the  U.  8.  in 
NaUanal  Bank  v.  MaUheum  (8  Otto  621)— not  narrowing  the  ap- 
plication of  the  words  "  personal  security  " — ^held,  that  where 
a  National  bank  loaned  money,  and  as  collateral  security  took 
the  assignment  of  a  note  secured  by  a  mortgage  of  lands  with 
a  power  of  sale  thereto  annexed,  the  bank  was  entitled,  upon 
non-payment  of  the  loan  at  maturity,  to  enforce  the  collection 
of  the  note  by  a  sale  of  the  lands. 
Without  commenting  upon  the  numerous  authorities  which 
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have  been  brought  to  our  notice,  we  are  of  the  opinion,  that 
the  court  below  did  not  err  in  refusing  to  charge  the  jury  that 
a  National  bank  could  not  lawfully  take  personal  property  as 
security  for  a  loan  of  money ;  and  in  taking  the  warehouse  re- 
ceipt from  Lester  as  collateral  security  for  the  loan  made  to 
him,  the  bank  did  not  transcend  its  powers. 

We  find  no  error  in  the  refusal  of  the  court  below  to  charge 
the  jury  as  requested,  nor  in  the  charge  as  given,  in  reference 
to  the  care  used  in  making  the  loan  to  Lester,  and  the  measure  of 
inquiry  as  to  the  ownership  of  the  flour  that  was  required  of 
the  bank,  before  making  the  loan.  Furthermore,  we  find  no 
error,  either  in  the  refusal  of  the  court  to  give  in  charge  to  the 
jury  the  last  request  of  the  plaintiff  contained  in  the  bill  of 
exceptions,  or  in  the  charge  thereupon  given,  ''  that  if  the 
bank  in  good  faith  loaned  Lester  the  money  and  took  the 
flour,  believing  in  good  faith  it  was  Lester's,  the  transaction 
was  valid." 

By  the  general  rule  of  the  common  law,  an  agent  or  factor, 
intrusted  with  the  goods  of  his  principal  to  sell,  could  not 
pledge  the  same  so  as  to  authorize  the  pledgee  to  hold  them 
for  advances  made  thereon  to  the  factor  or  agent.  {PaUenan 
V.  ToBh.  2  Strange  1178;  Daubigny  v.  Duwd,  5  T,  R.  604).  But 
in  modification  of  the  common  law  rule  in  this  respect, 
statutes  have  been  passed  in  England  and  in  this  country, 
protecting  the  rights  of  the  pledgee  to  the  extent  of  the  ad- 
vances he  had  made  upon  the  faith  of  the  pledge,  and  in  the 
belief  that  the  factor  was  the  owner  of  the  goods.  By  the  act 
of  March  12, 1844,  sections  3  and  4  (1.  S.  &  C.  420),  in  force  at 
the  commencement  of  this  action,  and  the  same  as  sections 
3216  and  3217  of  the  Revised  Statutes,  it  was  provided: 

Section  3.  '*  Every  factor  or  agent,  intrusted  with  the  pos- 
session of  any  bill  of  lading,  custom  house  permit  or  ware- 
house keeper's  receipt  for  the  delivery  of  any  such  merchan- 
dise, and  every  such  factor  or  agent,  not  having  the  document- 
ary evidence  of  title,  who  shall  be  intrusted  with  possession 
of  any  merchandise  for  the  purpose  of  sale,  or  as  a  security 
for  any  advances  to  be  made  Or  obtained  thereon,  shall  be 
deemed  to  be  the  true  owner  thereof,  so  far  as  to  give  validity 
to  any  contract  made  by  such  agent  with  any  person  for  the 
sale  or  disposition  of  the  whole  or  any  part  of  such  merchan- 
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di8e,  for  any  money  advanced,  or  negotiable  instrument,  or 
other  obligation  in  writing,  given  by  such  other  person  upon 
the  faith  thereof." 

"Section  4.  Every  person  who  shall  hereafter  accept  any 
such  merchandise  in  deposit  from  any  such  agent,  as  security 
for  any  antecedent  debt  or  demand,  shall  not  acquire  thereby, 
or  enforce  any  right  or  interest  in  or  to  such  merchandise  or 
document,  other  than  was  possessed  or  might  have  been  en* 
forced  by  such  agent,  at  the  time  of  such  deposit." 

These  provisions  of  the  statute  are  not  to  be  construed  as 
furnishing  protection  to  those  who  deal  with  factors  or  agents 
out  of  the  ordinary  course  of  business;  with  knowledge  of 
their  true  character;  and  knowing  that  their  power  is  re- 
stricted by  the  owner,  in  reference  to  the  merchandise 
intrusted  to  them.  While  modifying  the  general  rule  of  the 
common  law,  these  enactments  rest  upon  the  preservation  of 
good  faith  and  honest  dealing,  on  the  part  of  persons  contract- 
ing with  factors  for  a  pledge  of  the  property  held  by  them  in 
a  fiduciary  capacity.  Applying  these  statutory  provisions  to 
the  facts  in  this  case,  we  are  led  to  the  conclusion,  that  where 
a  factor  holding  a .  warehouse  receipt  for  the  delivery  of  mer- 
chandise consigned  to  him  by  the  owner  to  sell  on  commis- 
sion, obtains  a  loan  at  a  bank  on  his  promissory  note,  and  as 
collateral  security  therefor  (and  not  to  secure  any  antecedent 
debt  or  demand),  duly  transfers  to  the  bank  the  warehouse 
receipt,  and  makes  an  agreement  with  the  bank  for  the  dis- 
position of  the  merchandise,  if  the  bank  in  good  faith  loans 
the  money,  and  takes  the  warehouse  receipt,  and  makes  such 
agreement  upon  the  faith  thfit  the  factor  is  the  true  owner  of 
the  merchandise,  such  transfer  and  agreement  will  be  valid, 
and  the  bank  will  be  entitled  to  hold  the  merchandise  as 
security  for  the  payment  of  the  note. 

It  is  not  necessary  here  to  consider  what  would  be  the  rights 
of  the  First  National  Bank^  or  how  far  they  would  be  affected, 
had  it  made  the  loan  to  Lester  solely  on  the  faith  of  the  prop- 
erty pledged.  It  is  evident  from  the  record,  that  Lester's  note 
was  taken  and  the  money  loaned  to  him,  not  only  on  the  fieiith 
of  the  thing  pledged,  but  on  the  faith  of  his  title  to  the  prop- 
erty. The  merchandise  was  accepted  by  the  bank,  not  as 
security  for  any  antecedent  deM  or  demand,  but  tot  a  new  and 
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simultaneous  loan  or  advance  of  money.  We  are,  therefore, 
of  the  opinion,  that  the  bank  was  entitled  to  hold  the  flour 
represented  by  the  warehouse  receipt  as  security  for  the  pay- 
ment of  Lester's  note,  and  that  the  judgment  of  the  district 
court  must  be  reversed*,  and  that  of  the  court  of  common  pleas 
affirmed. 

[To  appear  in  40  Ohio  St.]  Jadgmeni  accordingly. 


C0HTBACT--8XT-0FF— UaUIBATED  DAMAGES. 

{Ohio  Supreme  Oourt  Qnnmieeian.    September  25, 1883.) 

Needham  V,  Pratt. 

In  an  action  founded  on  contract,  the  defendant  may  by  answer  set  up 
as  a  set-off  any  cause  of  action  lie  may  have  against  tlie  plaintiflf,  aris- 
ing upon  contract,  wliether  the  same  be  a  liquidated  demand,  or  for 
unliquidated  damages.    Rev.  Stat.  J  5075. 

Ebbor  to  the  District  Court  of  Lake  County. 

Alvord  it  Alvardy  for  plaintiffs  in  error. 

Burrows  &  Bosworth^  for  defendants  in  error. 

Martin,  J.  The  plaintiffs  in  error  were  plaintiflfe  below. 
The  action  in  the  common  pleas  was  on  an  account  to  recover 
from  defendant's  intestate  the  price  of  two  organs  sold  him  on 
the  second  day  of  October,  1875.  The  defendant  admitting 
the  claim  made  in  the  petition,  set  up  in  his  answer  a  cause 
of  action  fopa  sum  greater  than  the  plaintiff's  demand,  aris- 
ing upon  an  alleged  breach  of  warranty  made  in  the  sale  of 
two  other  organs  by  them  to  said  intestate  on  the  first  day  of 
July,  1875.  The  warranty,  it  is  alleged,  wAs  that  the  organs 
were  of  good  quality  and  workmanship,  and  would,  in  use, 
remain  in  good  condition  for  five  years.  It  was  also  averred 
in  the  answer,  that  the  plaintiffs  knew  that  said  representa- 
{ions,  when  made,  were  false,  and  that  they  were  made  to 
defraud  the  defendant,  who  relied  upon  them,  and  was  deceived 
and  defrauded  thereby.  To  this  answer  the  plaintiffs  inter- 
}>osed  a  general  demurrer,  which  was  overruled  by  the  court, 
and  an  exception  noted. 

On  error  to  the  district  court,  the  judgment  was  affirmed. 

The  question  for  our  decision  is,  did  the  court  of  common 
pleas  err  in  overruling  the  demurrer? 

We  think  the  court  did  not  err.    The  claim  of  the  plaintifb 
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is,  that  the  cause  of  action  stated  in  the  answer  is  not  a  counter 
claim,  for  the  reason  that  it  does  not  arise  out  of  the  contract 
named  in  the  petition,  nor  is  it  connected  therewith.  To  this 
we  assent.  Their  further  claim  is  that  it  is  not  a  set-off 
because  it  sounds  in  tort ;  and,  if  that  be  untenable,  that  it  is 
upon  contract  for  unliquidated  damages^  The  allegations  of 
fraud  and  deceit  are  sufficient,  without  warranty,  to  consti- 
tute a  cause  of  action  in  tort,  and  the  averments  of  warranty 
and  breach  separately  taken  would  constitute  a  good  cause 
ezcontrachi. 

These  statements  were  blended  in  a  single  count  and  in  fact 
are  not  inconsistent.  That  is  to  say^  fraud  may  and  frequently 
does  accompany  a  warranty. 

As  a  set-off,  the  pleading  was  good  only  on  the  theory  that 
it  was  founded  on  a  contract  No  motion  to  strike  out,  or  to 
separately  state  and  number  or  to  elect  was  made.  Plainti£Ei9 
relied  solely  on  a  general  demurrer.  If  the  evidence  on  the 
trial  showed  a  mere  case  of  tort,  there  was  a  total  failure  of 
proof.  If,  however,  it  made  out  the  case  of  warranty  and 
breach,  the  set-off  was  maintained.  The  testimony  is  not 
exhibited  in  the  record,  and  we  must  presume  that  it  author- 
ized the  judgment. 

Is  the  set-off  of  our  statute  limited  to  liquidated  demands? 
On  this  subject  there  is  a  diversity  of  opinion. 

In  Kentucky,  Nebraska  and  Kansas  the  code  definition  is 
identical  with  ours.  In  Kentucky  and  Nebraska  it  is  authori- 
tatively settled,  that  it  is  limited  to  liquidated  demands; 
whilst  in  Kansas  it  is  held  to  include  claims  for  unliquidated 
damages ;  Shropshire  v.  Conrad^  2  Met.  (Ky.)  143 ;  Beyer  v.  C/orlfc, 
3  Neb.  161 ;  Stevens  v.  Ahk,  15  Kas.  584. 

In  FuUer  v.  StetgUy^  27  Ohio  St.  355,  Johnson  J.,  remarks, 
obiier:  '*The  set-off  allowed  by  the  code  instead  of  being  lim- 
ited as- formerly  (o  liquidated  demands,  extends  to  any  cause 
of  action  founded  on  contract  or  ascertained  by  the  decision  of 
the  court."  To  the  same  effect  is  the  opinion  of  Judge  Swan 
— an  authority  on  such  subjects;  Swan's  Treatise,  801,  note. 

Our  statutory  definition  is  this:  ^' Section  5075.  A  set-off 
can  only  be  pleaded  in  an  action  founded  on  contract,  and 
must  be  a  cause  of  action  arising  upon  contract  or  ascertained 
hv  the  decision  of  a  court." 
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The  former  act  (Feb.  19,  1824,  Swan's  Stat,  Ed.  1840,  86o) 
which  was  repealed  by  our  code,  defined  a  set-off  as  '^any  debt, 
contract,  book  account,  or  other  liquidated  demand,"  clearl}^ 
limiting  to  liquidated  demands.  No  express  limitation  is 
found  in  the  section  of  our  statute  above  quoted.  The  simple 
requisite  is  that  it  be ''  a  cause  of  action  arising  upon  contract." 
The  difference  between  the  two  acts  is  significant  and  intended. 

The  intention,  it  seems  to  us,  was  to  make  the  set-off  as 
comprehensive  as  the  causes  in  the  petition  to  which  it  may 
be  plead;  to  embrace  every  right  of  action  on  contract,  express 
or  implied,  and  whether  it  be  a  liquidated  demand  or  for 
unliquidated  damages. 

The  scope  of  the  counter-claim  and  the  liberal  provisions 
for  joinder  of  actions,  and  indeed  the  entire  spirit  of  the  prac- 
tice act  show  that  one  of  its  great  objects  was  to  enable  and 
require  parties  as  far  as  practicable  to  submit  all  their  contro- 
versies for  adjustment  in  a  single  action. 

It  cannot  be  said  that  the  position  we  have  taken  is  impolitic 
and  inconvenient  in  practice,  for  a  plaintiff  may,  ia  his  peti- 
tion, join  as  many  contracts  as  he  may  have,  whether  they 
be  liquidated  or  not. 

[To  appear  in  40  Ohio  St.]  Judgment  affirmed. 


BOOK  NOTICES. 


Tlw  AmefiflaB  Deoiiioiif.  Gompiled  and  edited  by  A.  C.  Freeman.    Vol. 
46.    A.  L.  Bancroft  A  Co.  San  Francisco.    1883. 

This  series  of  books  is  like  the  Alexander  we  read  about 
in  our  school  days,  of  whom  'tis  said  {hat  "none  mention  his 
name  but  to  speak  his  praise."  None  mention  the  American 
Decisions  but  to  speak  their  praise.  The  editorial  work  is  all 
that  could  be  wished.  In  this  volume  there  are  many  valua- 
ble and  exhaustive  notes,  particularly  those  found  on  pages 
47,  130,  237,  289,  341, 437,  609,  712,  either  onte  of  which  is  well 
worth  the  price  of  the  book  to  any  attorney  who  has  a  case 
on  either  of  the  subjects  treated  in  these  notes.  We  re-echo 
our  former  assertion  that  this  series  of  books  is  one  of  the  es- 
sentials of  every  well  regulated  law  office. 
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OHIO  DECISIONS. 


SUPBSICS  OOtTBT  COMKiaSIOV. 

OolumJtnu,  Ohio^  October  9, 188S. 

ASSIGN MEKTS  FOR  ORAL  AROUMKNT. 

Wednesday^  October  24. 

364.  William  E.  Hulett  et  al.  v.  Thaddeus  Fairbanks  et  al.    £rror  to 

tlie  District  Court  of  Lake  County. 
366.  Pliilip  Upington  v.  Eleanor  G.  May.    Error  to  the  District  Court 
of  Summit  County. 
Wednesday,  October  81. 

228.  Jacob  Elaas  v.  Joseph  Longworth  et  al.,  Executors,  etc.    Error 

to  the  District  Court  of  Hamilton  County.  ' 
810.  N.  Schneider  et  al.  t;.  The  SUte  of  Ohio.    Error  to  the  Court  of 
Common  Pleas  of  Cuyahoga  County. 
Wednesday^  November  7. 

438.  Mary  Jane  Yeasie  et  al.  v.  Daniel  McGugin.    Error  to  the  Dis* 

trict  Court  of  Knox  County. 
1,066.  Same  v.  Hawn. 
Wedne9dayy  November  14. 

448.  Frederick  W.  Pelton,  treasurer,  etc.,  v,  Richard  Gilmour.    Error 
to  the  District  Court  of  Cuyahoga  County. 

449.  James  M.  Loren  A  Co.  v.  Joseph  M.  Hillfaouse.    Error  to  the 
District  Court  of  Franklin  Coanty. 

Wednesday ^  November  21. 

454.  Pittsburgh,  ancinnati  A  St.  Louis  lUUlway  Co.  ».  Joseph  W. 
Wright.    Error  to  the  District  Colirt  of  Perry  County. 

456.  Ohio  ex  rel.  C.  N.  Olds   r.    Commissioners  Hocking  County* 
Krror  to  the  District  Court  of  Hocking  County. 

Wednesday f  November  28. 

457.  Chauncpy  Winchell  v.  Frank  Frost.    Error  to  the  District  Court 
of  Portage  Countj'. 

464.  Little  Miami  R.  R.  Co.  v.  James  H.  Hambleton  and  the  P.  C.  A 
St.  L.  Ry.  Co.    Error  to  the  District  Court  of  Hamilton  County. 
Wednesday ^  December  5. 

466.  Smith  Bridge  Co.  v.  Samuel  A.  Bowman,  trustee,  etc.,  and  the 
8.  J.  A  P.  R.  R.  Co.    Error  to  the  District  Court  of  Clarke  County. 
476.  Wm.  E.  Brown  t;.  Samuel  Kuhn  et  al.    Error  to  the  District 
Court  of  Butler  County. 
Wednesday  December  12. 

478.  Cincinnati  Consolidated  Street  Ry.  Co.  v,  Jacob   Nolthenius. 

Error  to  the  District  Court  of  Hamilton  County. 
490.  John  0*Brien  et  al.  t*.  Board  of  Education  of  Hiram  township. 
Error  to  the  District  Court  of  Portage  County. 
N.  B.— Under  Paragraph  5,  Rule  2,  no  case  under  No.  600  not  heretofore 
marked  for  oral  argument  will  be  so  marked  unless  the  Commissioa 
shall  desire  it. 
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DIGEST  OF  CASES. 


Attftohmenta — I^eignr—  Wher€  Lie. — A  foreign  attachment  is  a  remedy 
for  the  recovery  of  debts  ex  comtraetu  and  does  not  lie  for  a  demand 
rounded  in  tort.    Boyer  v.  BuUard.    Pa.    16  Jjanc.  Bar  G9. 


Attorney —  WUhdrawcU/rom  Suii^— Discretion  of  Oourt, — It  .ie  not  the 
leg^l  duty  of  the  court  in  a  civil  case  to  see  that  litigants  are  supplied 
with  attorneys 'in  every  stage  of  the  proceedings.  If  an  attorney  with- 
draw from  a  case,  the  court,  in  the  exercise  of  its  discretion,  might  post- 
pone the  trial,  to  give  opportunity  to  select  counsel,  or  not ;  and  the 
discretion  of  court,  granting  or  refusing  such  continuance  Is  not  ground 
for  error.  I^eahey  v.  Dwrdap,  Col.,  Spring  Term,  1888.  4  Den.  L. 
Rep.  69. 

Common  Oarrien— ^tt^eme?i(— ITaiver  o/—2>afiui^e«.— Where  goods 
have  been  shipped  by  common  carrier,  a  settlement  and  payment  of 
freight  charges  and  voluntary  receipt  of  the  goods  as  in  good  order,  Is  a 
complete  discharge  and  waiver  of  any  claim  for  loss  or  damage  to  the 
goods.  D.  8.  P.  dt  P.  By.  0>.  v.  Harp.  Col.,  Spring  Term,  1888.  4  Den. 
L.  Rep.  65. 

Ct%&itor—8ubroffcUed  to  Security  Taken  by  Surety  (-PToe).— Where  sure- 
ties execute  each  to  the  other  as  security  between  themselves  only,  mort- 
gages for  the  payment  of  the  debt,  such  mortgages  are  not  available  to 
the  creditors  of  the  principal  upon  the  principle  of  subrogation.  Hamp'. 
tony.Pkipps.    U.S.8.  C.    28  Alb.  X.  J.  109. 


CMminal  Taw— Arrest  by  Fbree  in  ^rei^  Cbuntry,  Not  Grounds  for 
Diseharffe.—Where  a  criminal  was  arrested  in  Peru  by  force  and  brought 
back  U>  this  sta^  to  answer  to  an  indictment  found  against  him,  and 
while  here  was  arrested  under  legal  proce'v  within  the  Jurisdiction  of 
the  court,  held  that  it  was  no  ground  to  discharge  him  on  habeas  corpus^ 
that  he  was  taken  by  force  and  brought  into  the  Jurisdiction  of  the  court, 
even  against  treaty  provisions  with  the  government  of  Peru.  Bz 
parU  Ker,  Circuit  Court,  Cook  County,  111.  Chicago  L.  N.,  Sept.  29, 
1883. 


Debtor  and  Creditor— 4j9p2icatton  of  Potymento.— Payments  are  applied 
by  the  law  either  in  discharge  of  the  earliest  liabilities  of  a  running  ac- 
count, or  in  the  way  most  beneficial  by  the  creditor  to  the  debt  least  se- 
cured, unless  to  the  prejudice  of  the  security.  QarretCB  App.  Pa.  Oct. 
2,1882.    Leg.  Int.,  Sept.  28, 1883. 

.  Seed— ^«  MoTtgage~-Euidenee,^A  deed  absolute  on  its  fisce  may  be 
shown  to  be  a  mortgage,  but  the  proof  must  be  clear,  explicit  and  an- 
equivoeal.    Burger  v.  Dankel,    Pa.,  Oct.  2,  1882.    Leg.  Int.,  Oct.  6, 1883. 
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Xmr—^/>peal—1Fdt«er.— Every  error  oocorring  in  the  trial  of  an 
ordinary  action  that  is  not  apeciflcaUy  menUoned  in  the  motion  and 
grounds  for  a  new  trial  will  be  treated  as  waived  on  appeal,  although 
embraced  in  the  assignment  of  errors.  PrcUhet*  v.  Pkelps,  Ky.,  June  16* 
Chicago  L.  X .,  Oct.  6,  1888. 

Bstoppel  in  Pais—  What  ^of .— The  construction  of  a  ditch,  at  great 
cost,  through  the  property  of  the  plaintiA,  with  their  knowledge  and 
without  objection  on  their  part,  is  not  sufficient  to  create  an  eaioppH  in 
paia,    Sioetmam  T,  Riverside,  €te,,Cb.    Gal.   11  Pkc  C.  L.  J.  688. 


Bvideaoe  Instrumeiu  im  a  Vy>reign  LomgwMge.—y^ea  an  Instrument 
written  in  any  other  language  than  our  own,  is  sought  to  be  introduced 
in  evidence,  it  must  be  translated  into  English  by  a  competent  person 
having  knowledge  of  both  languages ;  it  is  the  duty  of  the  party  olKBring 
the  paper  in  evidence  to  have  the  interpretation  made,  and  not  of  the 
Judge  before  whom  the  case  is  on  trial  to  supply  him  with  ah  English 
version  of  it,  in  order  to  enable  him  to  get  in  his  evidence.  The  original 
deed  with  ttie  so-called  certificate  of  acknowledgment,  is  brought  up 
with  the  transcript,  but  this  court  is  as  ignorant  of  the  contents  of  the 
latter  as  was  the  court  below,  and  can  not  tell,  of  course,  whether  or  not 
it  complies  with  our  registration  statutes.  Soaior  v.  BMianger,  Tex., 
Ufay  8, 1888.    Wia.  L.  X.,Sept.  25,  1888. 


Federal  lapreaie  Coart— ITrtf  o/Brrer-—  When  Btrmght^—^o  Judgment 
or  decree  of  a  state  court  can  be  reviewed  in  this  court,  unless  the  writ  of 
error  is  filed  in  the  court  which  rendered  the  Judgment  or  decree  within 
two  years  after  the  entry  thereof,  aearborongh  v.  Patrgomd,  U.  8. 8.  C, 
May  7, 1883.    2  S.C.Rep.877. 


id  Chattels— I>QfliiaMMi.—<3oods  and  chattels  mean  personal 
property  in  possesion,  ^aiice  v.  Howard.    Denver  L.  J.,  Oct.  2, 1888. 


jEaheas  ' 


Oorpas— Cbarf  Record— PwnA  TVtfimoi^.— Wlille  it  may  be 
shown  l»y  parol  testimony  that  the  court  in  fact  had  no  Jurisdiction,  be- 
cause no  process  had  been  sorved,  jet,  when  once  it  is  admitted  that  the 
court  did  have  Jurisdiction  the  only  evidence  which  can  be  received  of 
the  action  of  the  court  is  its  record,  and  it  is  conclusive  in  any  collateral 
proceeding  against  parol  attack.  Walmm  v.  BaUh.  Kan.,  Aug.  18, 1888^ 
17  Cent.  li.  J.  246. 


Hasbaad  and  Wife— ^dsUiiisfrafioii.— Under  the  common  law,  as  to 
chases  in  action  not  reduced  to  possession  during  marriage,  if  the  wife 
survives  the  husband  they  went  to  her,  and  upon  her  death  to  her  repre- 
sentatives. But  if  the  husband  survived,  he  had  the  sole  right  to  ad- 
minister for  his  own  benefit  and  enjoyment,  in  preference  to  next  of  kin. 
These  common  law  rights  are  still  recognised  In  New  York,  in  the  case 
of  a  wife  dying  intestate,  leaving  no  descendants,  and  a  husband  sur- 
viving. OUman  v.  MeArdle,  N.  T.,  Aug.  2.  Ciucsgo,  L.  N.,  8epL  29, 
1888. 
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I]q!moti«&~i\iM»e  Domainr-F^eea.-'A  bill  in  equity  for  an  injunc* 
tion,  will  lie  to  abate  fences  already  unlawfully  bailt  on  anoccnpied  sec- 
tions of  the  public  domain,  and  to  restrain  the  unlawful  building  of 
fences  on  like  unoccupied  sections  of  public  domain.  United  Stcitea  v. 
Amm.    U.  S.  D.  C.  Wy.    Chicago  Ii.  N.,  Oct  6, 1883. 


Jnrisdietion— 6tote  and  JFMeral  Qncrte.— Where  different  courts  have 
concurrent  jurisdiction  over  the  subject  matter,  that  court  to  which 
Jurisdiction,  by  legal  proceedings,  has  first  attached,  is  entitled  to  pro- 
ceed therein  without  interference  by  another  court.  This  rule  applies  as 
well  between  state  and  federal  courts  as  between  courts  of  the  same 
state.  If  an  United  States  marshal  seise  property  under  ao  attachment 
issued  out  of  a  federal  court,  and  a  claimant  of  such  property  sue  in  re- 
plevin in  a  state  court  the  marshal  may  Justify  by  pleading  the  attach- 
ment. The  remedy  to  the  claimant  is  to  intervene  in  the  attachment 
suit.    Parks  V.  WUeox.    Ool.,  Sparing  Term,  1888.    4  OoL  L.  Rep.  49. 


Levy  hf  Sheriff— <Seay  of  WrUrStTecC^The  sheriff  made  a  levy ;  after- 
wards, on  April  6, 1877,  a  rule  was  granted  **  to  show  cause  why.  the  Judg- 
ment should  not  be  opened  and  defendant  iet  into  a  defense.  Lien  of  levy 
to  remain."  Nothing  was  done  with  this  rule  tlllJanuaiy  17, 1881,  when 
it  was  dischaiged.  JSTettf,  That  the  lien  was  dischaiged  by  the  delay,  as 
plaintiff  was  in  no  way  responsible  for  it.  KiffkUinffer^s  App,  Fa.  Dec 
20, 1882.    Leg.  Int.,  Sept.  28, 1883. 


'Oorporatitm^^TbUa. — Upon  an  application  by  a  corpora- 
tion to  the  board  of  supervisors  to  fix  the  rate  of  toUs  to.be  taken  on  the 
road  of  the  corporation,  it  was  Aefd,  that  the  board  could  not,  npon  such 
application,  inquire  into  the  title  of  the  corporation  or  its  right  to  coUect 
toUs ;  that  the  possession  of  the  road  was  j»n'ma  facie  evidence  of  owner- 
ship ;  tliat  the  title  could  not  be  inquired  into  except  by  a  party  claim- 
ing a  better  title,  and  in  a  proceeding  other  than  one  to  fix  toUs.  TToler- 
vtfle,  eCc,  Woffom-road  Cb.  v.  Bd.  of  Superviaors,    Oal.   11  Fte.  C.  lu  J.  647. 


Merlgage— FbreelMure— fie/orma/um. — JETebf,  under  the  parol  testi- 
mony, that  the  mortgage  correctly  describes  the  note  which  the  parties 
intended,  and  thus  explains  the  ambiguity  in  the  note  caused  by  fUlure 
to  strike  out  the  printed  words  **  after  maturity.*'  The  note  was  a  printed 
blank,  filled  out  as  foUows :  ''  Warren,  lU.,  Jan.  29, 1878.  ^45.23.  Five 
years  after  date  we  promise  to  pay  to  John  £.  Stanton  or  order,  one 
hundred  and  seventy-five  25-100  doUars  for  value  received,  lit  the  bank 
of  Warren,  with  interest  q/ler  maJlwrity  at  the  rate  of  ten  per  cent,  per 
annum,  interest  payable  annually.  A  failure  to  pay  the  interest  as 
her^n  agreed  makes  this  note  wholly  due  and  payable,  and  the  holder 
may  then  proceed  to  collect  principal  and  interest,  secured  by  mortgage. 
La  Fayette  Co.,  Wis.'*  J9eM,  that  the  giving  of  the  note  for  fSl,  was  not 
a  payment  of  any  portion  of  the  interest  on  the  other  notes,  and  that 
plaintiff  was  entitled  at  commencement  of  suit  to  Judgment  for  some 
amount,  and  it  was  error  to  dismiss  complaint.  StouU/om,  v.  Oaffee,  Wis., 
Sept,  25.    Wis.  U  X.,  Sept.  29, 18S3. 
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Mudeipal  Bondi— C<ty  Improvemeni^ Failure— B(ma  JFHde  Purduuer,-- 
Where  an  ordinance  of  a  oity  provided  for  the  inane  of  bonds,  on  oondi- 
tion  that  certain  improvements  were  oonstmoted  in  a  good  and  substan- 
tial manner,  and  there  was  a  failure  in  the  construction  so  that  the 
works  were  of  no  value,  the  city  may  show  such  fSallure  as  a  defense  to 
a  suit  upon  the  bonds.  Such  defense  is  available  in  an  action  at  the  suit 
•of  an  assignee  of  such  bonds.  The  ordinance  gives  a  purchaser  of  the 
bonds  notice  of  thA  terms  on  which  they  were  issued,  and  he  can  not  be 
held  to  be  a  bona  fide  purchaser.  Ottawa  v.  Oareyn  U.  8.  8.  C,  Ootober 
Term,  1882.    Chicago  L.  N.,  Sept.  22. 


Maaioipal  Oorperation— ^^s^ft^aiee— ^S^iow  and  Jee— Damage.— Where  a 
mnuicipality  negligently  suffers  ice  and  snow  to  accumulate  in  the 
Bhape  of  ridges  and  hills  on  pavements,  it  Is  liable  for  personal  injuries 
suffered  thereby.  It  is  not  liable,  however,  for  the  ordinary  frozen  and 
alippery  pavements  of  the  winter  season,  nor  for  the  non-removal  of  ice 
and  snow,  unless  it  accumulates  as  aforesaid.  The  duty  of  vigilance  is 
as  obligatory  on  the  citieen  as  on  the  municipality,  and  if  the  dangerous 
pavement  can  be  seen  it  must  be  avoided  by  him,  or  it  is  contributory 
negligence.  Penhard  v.  JR^ittuMpAta.  Philadelphia  Common  Pleas  No. 
1,  Feb.  24, 188a.    Leg.  Int.,  8ept.  28, 1888. 


Negotiable  InstruHeat— JSEteiMion  of  Time— Bank— Deposit  of  Maker 
of  Note, — An  indefinite  or  uncertain  extension  of  time  for  the  payment 
of  a  note,  which  does  not  tie  up  a  creditor's  hands,  will  not  discharge  tffe 
endorser.  A  bank  is  not  obliged  in  favor  of  an  endorser  to  appropriate 
money  deposited  by  the  maker  of  a  note,  one  of  its  customers,  towards 
the  payment  of  the  note  after  it  becomes  due.  .  If,  however,  it  has  Amds 
•oi  the  maker  in  hand  at  the  time  of  bringing  suit  against  the  endorser 
he  may  avail  himself  of  the  maker's  right  to  set-off;  Voea  v.  Qerman 
American  Bank,  88  111.  599 ;  Bk,  of  Newburgh  v.  Smith,  66  N.  Y.  271 ;  Mar- 
ttn  V.  Meehanies^  Bk,,H  karris  and  J.,  (Md.)  235,  followed,  MeDouM  v. 
The  Bk.,  1  Harrington  (Del.)  27,369,  doubted  ;  Feople^s  Bk,  of  WHkeebarre 
V.  Legrand,    Pa.,  May  25, 1883.    Leg.  Int.,  Sept.  28, 1883. 


8heriff*sBetam— ^meiufm^nt— XacA««— Bar.— Where  leave,  to  amend 
Is  refused,  not  on  the  ground  of  discretion,  but  because  the  court  holds 
it  has  no  power  to  grant  it,  such  refusal  is  error  in  law.  The  sheriff  is 
a  proper  person  to  ask  the  necessary  leave,  and  his  right  to  have  it,  the 
whole  question  involved,  being  folly  determined  by  the  decision  of  the 
court  denying  it,  he  may  have  an  appeal.  Lapse  of  time  is  not  per  ee  a 
bar  to  the  allowance  of  amendments  of  this  character,  but  is  to  be  con- 
sidered with  other  circumstances  bearing  upon  the  question  of  laches,  or 
the  weight  of  evidence  in  properly  guiding  the  court  in  the  exercise  of  its 
discretion.  The  proposed  amendment  should  be  allowed,  as  it  is  in  afllrm- 
ance  of  the  decree,  and  in  aid  of  rights  acquired  and  actual  possession 
thereunder,  is  consistent  with  the  return  made,  so  far  as  it  goes,  and  sup- 
plies its  defects  only  by  addition  of  statements,  the  truth  of  which  is  not 
.denied,  and  no  rights  of  third  parties  have  intervened.  Oroffy.  Spelt- 
meyer.    III.  App.  Ct..  July  27.    Chicago  L.  N.,.  Oct.  6, 1888. 
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CURRENT  TOPICS. 


EFFECT  OF  ADOFTIOK  OF  THE  JUDICIAL  AMEEDMEVT. 
It  has  been  suggested  that  Judges  Upson  and  Doyle  must 
•continue  to  hold  their  offices  until  after  the  next  election,  riot- 
withstanding  the  election  of  their  successors  at  the  recent 
election.  This  suggestion  is  founded  upon  a  construction  of 
the  provision  in  the  amendment,  that  "the  judges  of  the 
supreme  court  in  office  when  this  amendment  takes  effect, 
shall  continue  to  hold  their  offices  until  their  successors  are 
elected  and  qualified."  When  the  proposed  amendment  was 
under  consijieration  by  the  State  Bar  Associataion,  Mr.  Harri- 
son moved  to  amend  the  report  of  the  committee,  by  inserting, 
at  the  end  of  section  two,  as  reported,  relating  to  the  supreme 
court,  a  provision  in  these  words:  '*  The  judges  who  may  be 
in  office  when  this  amendment  takes  effect,  shall  continue  in 
office  until  their  terms  expire^  respectively^  The  motion  was  car- 
ried unanimously  ;  see  vol.  3,  Reports  of  State  Bar  Association, 
pp.  68,  69.  The  manifest  object  was  not  to  provide  against 
an  interregnum,  but  to  prevent  the  legislature  from  legislat- 
ing any  of  the  judges  out  of  office  until  tlie  respective  terms 
for  which  they  were  elected  should  expire  by  limitation  of 
time.  The  entire  amendment,  as  published  in  said  Reports 
at  pp.  62,  63,  contains  the  clause  in  question  in  the  words 
/ir«^  above  quoted  ;  but  it  is  there  inserted  at  the  close  of  sec- 
tion six,  instead  of  section  two.  In  the  act  of  last  winter,  the 
clause  is  at  the  end  of  section  two,  Ohio  L.,  vol.  80,  pp.  882, 
383.  Mr.  Harrison  informs  us  that  he  does  not  know  who 
altered  the  phraseology  of  the  clause.    It  is  presumed  that 


278  Ohio  Law  Journal. 


some  one  made  the  alteration  with  the  notion  that  he  was 
not  changing  the  sense  of  the  clause,  but  merely  improving 
its  phraseology.  And  is  it  not  quite  plain  that  its  meaning 
was  not  altered ;  and  that  each  of  the  judges  of  the  supren>e 
court  must  continue  in  office  until  the  term  for  which  he  vjos 
elected  or  appointed  expires^  precisely  as  if  the  amendment  had 
not  been  adopted,  and  as  was  provided,  in  so  many  words,  by 
the  clause  actually  adopted  by  the  State  Bar  Association  ? 


0BITUABIB8. 

One  by  one  the  angel  of  death  taKes  from  us  the  tried  and 
trusted  members  of  the  bar ;  one  by  one  those  "  pioneers  of 
the  profession  "  in  this  state,  gather  up  the  bag  and  books 
and  join  the  silent  court  of  the  dead.  The  Honorable  Nelson 
Barrere,  one  of  the  old  and  prominent'  members  of  the  bar  in 
the  southern  part  of  the  state,  has  at  last  passed  to  his  reward, 
and  gone  to  join  his  deceased  brethren,  Hamer,  Hunter,  Stau- 
bery,  Pric-e,  Dickey,  Sloane,  McDowell,  Collins  and  Swing.  He 
was  admired  and  respected  in  life,  and  honored  and  mourned 
in  death. 

The  death  of  Mr.  Harvey  Cashatt,  the  gentlemanly  and 
efficient  clerk  of  the  courts,  carried  general  sorrow  in  Frank- 
lin county,  both  in  and  out  of  the  profession.  As  a  man  he 
was  a  favorite,  as  an  officer  he  was  kind  and  ol)liging,  and  at- 
tentive to  business.  He  was  a  self-made  man  of  the  higher 
type — just  such  an  one  as  a  person  loves  to  meet  with.  He 
was  a  young  man,  and  had  a  bright  future  before  him. 
The  county  officials  and  Franklin  County  Bar  Association 
both  passed  resolutions  of  respect,  and  were  largely  represented 
at  the  funeral. 


OBTmO  THS  SIGHT  8TABT. 

We  print  in  this  issue  a  second  article  on  the  secret  of 
"  winning  cases,"  a  new  and  original  theme  of  growing  im- 
portance. William  A.  Beach,  he  of  the  Beecher  trial  fame, 
who  wins  heavy  verdicts  and  receives  large  fees,  says:  "  This 
is  a  new  and  very  important  branch  of  legal  literature." 
Chief  Justice  Matthews  heartily  indorses  the  plan  of  teaching 
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practice,  not  by  precept  and  formula,  as  you  would  teach 
arithmetic,  but  by  showing  how  good  men  win.  So  does  Pro- 
fessor Wells,  of  the  Ann  Arbor  Law  School.  We  believe  the 
only  proper  way  to  "  get  the  right  start,"  is  to  learn  how  others 
have  done  the  same  thing,  and  improve  on  their  methods. 


THS  AB0HBI8H0F  FITBCBLL  OA0S. 


The  expected  decision  in  the  Archbishop  Purcell  case  was  ren- 
dered by  the  District  Court  of  Hamilton  County,  October  first. 
This  is  an  important  as  well  as  a  novel  case,  and  one  that  has 
excited  considerable  inteifest  throughout  the  country.  Theopin- 
ion  is  very  long  and  occupied  three  hours  in  the  reading.  We 
understand  that  it  is  soon  to  be  issued  in  pamphlet  form.  We 
cannot  now  do  more  than  give  the  salient  points  of  the  opin- 
ion.   The  court  say  : 

''  John  B.  Mannix,  as  assignee  of  Edward  Purcell,  filed  a  pe- 
tition in  this  court,  alleging  that  on  the  fourth  of  March,  1879, 
by  deed  of  assignment,  John  B.  Purcell  assigned  to  Edward 
Purcell  certain  real  estate  for  the  payment  of  his  creditors,, 
and  afterward,  on  the  eleventh  of  March,  John  B.  Purcell  made 
an  assignment  to  him,  and  that  said  last  named  assignment 
recites,  among  other  things,  that  he  desired  to  make  proviso- 
ion  for  his  creditors,  without  exception  or  discrimination  in 
favor  of  any,  including  those  who  hold  evidences  of  indebted- 
ness against  Edward  Purcell,  as  well  as  those  who  held  evi- 
dences of  indebtedness  given  by  him,  such  provision  to  in- 
clude all  the  property,  real  and  personal  to  the  extent  that 
the  same  may  be  subjected  to  the  payment  of  my  debts  by 
any  proceeding  in  law  or  equity,  and  not  such  property  as  is 
held  by  me  in  trust,  or  in  which  my  interest  is  not  liable  to 
be  subjected  to  the  payment  of  my  debts.  The  petition  then 
describes  the  real  estate^  and  recites  that  it  is  claimed  that 
said  real  estate  was  not  owned  by  John  B.  Purcell,  but  was 
held  in  trust  for  ecclesiastical  uses,  and  that  on  account  of 
said  claim  it  is  an  incumbrance  upon  the  title,  and  it  is  im* 
possible  for  the  plaintiff  to  ascertain,  without  the  judgment 
of  this  court,  the  facts,  and  he  asks  for  an  order  of  sale  for  the^ 
real  estate. 
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'*The  plaintiff  makes  the  said  John  B.  Purcell,  in  his  char- 
acter as  archbishop  of  the  diocese,  also  several  judgment  cred- 
itors and  mortgagees,  defendants. 

^'The  several  congregations  occupying  the  respective 
<;hurches  answer  in  substance  that  the  land  on  which  the 
churches  are  erected  was  obtained  by  means  of  contributions, 
gifts,  fairs,  picnics;  also  by  borrowing  money  and  giving 
their  bond,  which  pledged  the  church  building  as  security ; 
that  neither  the  Archbishop  nor  his  brother  had  any  pecuni- 
ary or  individual  interest  in  the  lands,  but  the  naked  legal  ti- 
tle to  said  property  was  placed  in  the  name  of  John  B.  Purcell, 
in  accordance  with  the  rules  of  the  Catholic  Church  of  this 
country,  that  he  might  hold  it  in  trust  for  the  congregations 
for  the  uses  for  which  it  was  acquired,  and  ask  that  John  B. 
Purcell  be  decreed  the  holder  of  said  property  in  trust,  and 
the  plaintiff  be  enjoined  from  selling  the  same. 

^'  To  these  answers  the  said  plaintiff  replies  that  the  said 
churches,  school-houses,  etc.,  erected  on  said  lots  were  Roman 
Catholic  churches,  school-houses,  etc.,*and  built  and  used  sub- 
ject to  the  rules  and  regulations  existing,  for  the  government 
of  the  Roman  Catholic  Church,  and  the  laws  of  the  land,  and 
not  otherwise.  That  by  the  law  of  said  Church  the  title  to  all 
lands,  buildings  and  improvements,  excepting  those  owned 
by  religious  orders,  was  required  to  be  held  in  fee  simple  by 
the  archbishop  or  bishop  of  the  diocese  where  situated ;  that 
the  pastors  of  said  church  had  no  charge  of  the  temporalties 
-of  the  church,  except  as  given  by  the  bishop  or  archbishop  ; 
that  the  boundaries'of  the  Several  parishes  was  changeable  at 
the  direction  of  the  archbishop;  that  the  debts  of  the  said 
John  B.  and  Edward  Purcell,  provided  for  in  said  assignment, 
were  not  the  private  debts  of  said  assignors,  but  contracted 
for  diocesan  purposes  in  the  course  of  the  management  of  the 
diocese,  and  constitute  a  just  charge  on  the  property  named 
in  the  petition ;  that  the  responsibility  for  the  discharge  of 
the  duties  of  ecclesiastical  superior  devolved  upon  John  B. 
Purcell,  and  that  the  debts  provided  for  in  said  assignment 
were  contracted  for  diocesan  purposes,  and  in  the  course  of  the 
management  of  the  diocese,  and  constitute  a  just  charge  prior 
to  all  other  charges  upon  the  property  named  in  the  petition* 
There  are  two  hundred  different  tracts  or  lots  of  land  enumer- 
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ated  in  the  petition,  upon  which  are  erected  churches  and 
other  institutions.  The  counsel  by  agreement  have  selected 
fourteen  different  churches  and  institutions  for  the  purpose  of 
presenting  general  questions  of  law  which  it  is  thought  are  ap- 
plicable to  all.  Those  presented  are:  First,  Holy  Trinity, St. 
Mary'sChurch,St.  Anthony'sChurch,St.  John's,St.  Philomena, 
St.  MichaePsjthe  Church  of  Atonement,  St.  Patrick's  of  Third 
and  Mill  streets,  St.  Patrick's  of  Cumminsville,  St.  Mary's 
Cemetery,  the  Orphan  Asylum,  St.  Joseph's  Seminary,  old 
and  new." 

The  court  here  gave  in  detail  the  matter  pertaining  to  the 
first  nine  churches,  commencing  with  Holy  Trinity,  They 
said  that  there  were  $45,000  of  bonds  issued  in  the  name  of 
that  church  and  for  which  the  church  property  was  pledged, 
and  that  there  was  no  evidence  that  the  Archbishop  or  his 
brother  ever  contributed  any  sum  toward  buying  the  ground 
or  paying  for  the  building  or  expenses  but  what  had  been 
repaid.  That  since  1852  this  church's  indebtedness  had  been 
no  part  of  the  Archbishop's  debt,  and  the  property  is  not  cov- 
ered by  the  deed  to  the  assignee. 

St.  Mary's  Church  :  After  reviewing  the  testimony  relative 
to  this  church,  the  purchase  of  it£r  grounds  and  the  buildings 
thereon,  the  court  stated  that  the  only  evidence  tending  to- 
show  that  the  Archbishop  had  ever  furnished  anything  toward 
it,  was  that  of  a  gift  of  lumber,  valued  at  about  S300,  in  tbe 
year  1840«  and  with  that  exception  there  was  no  evidence  of 
any  pecuniary  means  having  been  furnished  by  the  Arch- 
bishop or  his  brother  to  that  church.  .  At  the  time  that  the 
conveyance  was  made  the  trustees  desired  to  know  whether  it 
should  not  be  in  trust,  and  Edward  informed  them  that  by  the 
law  of  Ohio  it  was  perfectly  understood  that  it  was  in  trust. 
It  also  appears  that  before  the  deed  of  assignment  was  made,, 
the  Archbishop  declared  that  he  held  the  property  in  trust  for 
that  congregation. 

The  history  as  shown  by  the  evidence  relative  to  St.  Anthony 
St.  John's,  St.  Philomena's,  St.  Michael's,  the  Church  of  Atone- 
ment and  St.  Patrick's  Church,  on  the  corner  of  Third  and 
Mill  streets,  was  reviewed  by  the  court,  and  the  conclusion 
arrived  at  that  whatever  moneys  may  have  been  advanced  by 
the  Archbishop  have  been   returned  from  time  to  time,  and 
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that  there  was  nothing  due  from  those  charches  to  the  Arch- 
bishop or  his  brother. 

Respecting  St.  Patrick's  of  Cumminsville  the  court  stated : 
^'That  from  the  evidence  it  appears  that  $5,000  had  been  fur- 
nished by  Edward  to  Father  Crowley  as  an  inducement  toward 
building  the  church ;  that  while  the  congregation  claimed  it 
as  a  gift,  yet,  from  the  evidence,  the  court  was  not  warranted 
in  arriving  at  that  conclusion,  but  that  an  accounting  should 
be  had  cf  the  amount  and  interest  due  and  paid  to  the  a^^signee. 

The  court  said  that  by  the  canon  law  the  archbishop  could 
not  do  a  banking  business,  and. that  as  such  could  not  bind 
the  property  held  in  trust  by  him. 

Respecting  the  cathedral  the  court  say  :  'The  lot  was  pur- 
chased for  $24,000  in  1840,  and  conveyed  to  John  B.  Purcell, 
his  heirs  and  assigns.  About  the  same  time  a  meeting  was 
held  at  the  cathedral  on  Sycamore  street,  and  $9,000  was  sub- 
scribed ;  Mr.  Springer  gavj  $10,000,  J.  &  J.  Slevin  and.others 
large  sums,  and  in  November,  1845,  the  cathedral  was  dedi- 
cated. During  the  period  the  Archbishop  received  large  sums 
of  money  from  the  Leopoldin  Society  in  Vienna,  and  the 
Society  for  the  Propagation  of  the  Faith.  Edward  made  all 
contracts  and  superintended  the  building.  He  received  and 
disbursed  al|  moneys,  whether  received  on  deposit  or  other- 
wise. Apparently  he  kept  no  books  of  account.  The  Arch- 
bishop testifies  that  the  shell  of  the  building  cost  $120,000. 
Improvements  have  been  made  to  the  cathedral  since  it  was 
originally  built.  A  congregation  worshipped  there  composed 
of  the  other  copgrt^gatious.  Edward  Purcell  was  one  of  its 
pastors.  There  were  nq  trustees.  The  business  of  the  diocese 
was  transacted  in  the  residence.  No  church  bonds  were 
issued,  although  the  Archbishop  testifies  that  the  Cathe- 
dral was  largely  built  with  borrowed  money.  The  Archbishop 
seems  to  have  treated  this  dififerently  from  the  other  churches. 
He  included  it  in  the  trust  deed  for  $700,000  made  in  1879, 
with  the  approval  of  a  large  number  of  the  clergy,  to  rais6 
money  to  pay  off  the  present  indebtedness.  This  property 
differs  from  the  other  churches  in  consideration.  The  lot  was 
originally  conveyed  to  him  and  he  agreed  to  pay  for  it.  His 
brother  superintended  the  building,  and  had  charge  of  the 
improvements  and  repairs.    Both  resided  in  the  residence 
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attached.  These  facte  make  it  most  diflScult  to  prove  the 
trust ;  but  if  it  really  exists  we  must  so  declare  it.  It  is  not 
neceesary  that  the  creation  of  a  trust  should  be  accompanied 
with  a  change  or  transfer  of  a  legal  title,  nox  is  a  change  of 
possession  necessary,  if  there  is  a  sufficient  declaration  of 
trust,  or  it  is  otherwise  sufficiently  proved.  And  whenever  a 
writing  is  required  to  prove  a  trust  arising  out  of  real  estate, 
the  acknowledgment  of  a  trust,  in  an  answer  to  a  bill  in 
equity,  is  sufficient  evidence  of  the  declaration  of  such  trust. 
The  written  statements  of  a  trustee  are  also  competent.  The 
Bishop  states  that  he  relied  on  charity  to  pay  for  the  ground 
and  erect  the  edifice.  We  do  not  think  be  intended  to  give 
this  lot  as  a  present,  and^  though  we  find  that  the  Archbishop 
holds  the  cathedral  property  in  trust,  we  think  that  whatever 
has  been  advanced  toward  it  by  him  or  his  brother  of  their 
own  moneys  or  moneys  under  their  control,  and  expressly  given 
by  others  for  that  object,  should  be  refunded,  with  interest,  and 
the  assignee  is  entitled  to  receive  it,  and  there  should  be  an 
account  taken  to  ascertain  what  that  amount  is." 

Of  the  cathedral  school  they  say :  ''  In  1868  Rev.  Edward 
Purcell  told  Rev.  Halley  if  he  would  raise  one-half  the 
amount  to  build  a  cathedral  school  house  he  would  pay  the 
other  half.  Rev.  Halley  in  two  years  raised  by  subscription 
18,776.80,  which  he  paid  over  to  Rev.  Puroell  for  said  school 
house.  Rev.  E.  Purcell  bought  a  lot  on  the  corner  of  Elisa- 
beth and  Mound  streets  for  17,200,  and  caused  a  school  house 
to  be  built  at  an  expense  of  118,000,  which  he  paid,  excepting 
the  first  mentioned  sum  and  other  contributions,  perhaps,  the 
amount  of  which  does  not  appear.  As  in  the  case  of  the 
cathedral,  we  think  that  the  Archbishoporhisbrotherhasmade 
advances  to  the  echoed  buildings  which  he  did  not  intend  as  a 
gift,  but  to  be  reimbursed.  We  think  that  whatever  the  Arch- 
bishop has  advanced  beyond  the  amount  actually  received  as 
gifts  and  .^donations  toward  building  the  school  house  and 
purchasing^he  lot  should  be  received  by  the  assignee  and  an 
account  be  taaen,  lEind  in  the  opinion  of  one.  member  of  this 
court  in  taking  this  account  the  school  should  be  credited 
with  the  proceeds  of  the  Qeorge  street  lot  sold." 

Of  the  orpban  asylom .  ^  The  land  for  the  orphan  asylum 
was  conveyed  to  the  Arohbiahop  for  tS^SOO,  by  Hoflher,  who 
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wta  not  a  Koman  Catholic.  It  was  conveyed  expressly  for  an 
orphan  asylum ;  in  reality  a  purely  charitable  gift  for  a  speci- 
fied object.  The  Archbishop  so  understood  it,  and  received 
it  as  such,  and  •the  law  requires  him  to  hold  it  in  trust  for 
such  object.  Edward  Purcell  prepared  the  plans  for  the  build- 
ing, and  the  building  was  put  up  at  a  cost  of  $29,000.  Fairs 
were  held,  donations  and  subscriptions  wer^  received  toward 
paying  the  amount,  and  to  some  extent  the  asylum  was  self- 
sustaining.  Edward  Purcell  was  the  general  treasurer.  Af- 
ter the  first  year  most  of  the  fairs  and  picnics  were  for  its 
maintenance.  Sister  Gabrielle  testifies  that  there  was  $7,000 
in  his  hands  at  the  time  of  the  assignment.  As  there  is  no 
uncertainty  about  the  state  of  the  account  between  him  and 
the  asylum,  a  majority  of  the  court  are  of  the  opinion  that 
there  should  be  an  account  taken  between  themlo  see  if  the 
advances  for  it  exceed  what  he  has  received. 

"  The  Nardini  mortgage  for  $17,000  was  given  by  the  Arch- 
bishop to  his  brother  Edward,  and  by  Edward  assigned'  to  Gatto 
for  Nardini.  When  taken  by  Gatto  he  could  not  help  seeing 
how  this  property  was  occupied.  A  catholic,  and  knowing 
the  general  nature  and  extent  of  the  interest  and  for  how 
many  years  this  property  had  been  used  and  occupied,  took  the 
mortgage  under  notice  of  the  equitable  title,  and  this 
mortgage  is  subject  to  it  and  to  be  postponed  by  the 
trust." 

Of  St.  Mary's  seminary  it  is  said:  "Patrick  Considine 
gave  Archbishop  Purcell  in  1848  a  tract  of  land  on  Price  Hill 
for  a  seminary.  J.  &  J.  Slevin  erected  the  main  edifice  at  a 
cost  of  $22,166,  and  presented  it  to  the  bishop  and  his  suc- 
cessors in  office.  Their  acts  alone  created  a  trust  in  him.  To 
educate  young  men  for  the  priesthood  is  a  charitable  use.  A 
chapel  was  subsequently  built  and  burned  down,  and  rebuilt 
by  a  contract  with  Edward  Purcell,  and  improvements  and 
additions  made  by  Edward  Purcell,  who  also  paid  the  bills. 
All  gifts  and  legacies  for  the  school  came  into  his  hands.  No 
books  appear  to  have  been  kept  by  him.  But  we  think,  in 
making  the  additions  and  improvements  to  the  institution 
from  time  to  time,  the  Archbishop  and  his  brother  have  ad- 
vanced more  money  than  they  have  received  and  specifically 
appropriated  for  that  use,  and  this  excess  and  interest  the  as- 
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signee  is  entitled  to,  and  to  ascertain  the  amount  there  shonld 
be  an  account." 

Respecting  St.  Joseph's  cemetery,  they  say  that,  ^*  originally 
Ooshom  and  wife,  in  1828,-  conveyed  to  Rev.  Edward  Fen  wick 
for  11,250,  a  tract  of  land  on  Catherine  street,  to  be  appropriated 
as  a  Roman  Catholic  cemetery.  Afterward  it  became  neces- 
sary to  make  interments  outside  the  city  limits,  and  in  1842 
old  St.  Joseph's  cemetery  was  purchased,  and  in  1853  the 
new  St.  Joseph's  was  purchased,  the  deed  taken  by  Edward 
Purcell,  his  heirs  and  assigns.  The  Archbishop  announced  in 
the  cathedral  that  this  land  was  purchased  as  a  cemetery  for 
the  use  of  the  Catholics  of  the  diocese,  and  invited  them  to 
purchase  lots  therein.  When  the  Catherine  street  cemetery 
was  abandoned,  the  bodies  were  transferred  to  old  St.  Joseph's, 
generally  at  the  expense  of  the  Bishop. 

"  A  majority  of  this  court  are  of  the  opinion.  First — ^That 
when  the  Catherine  street  land  was  abandoned  as  a  cemetery 
Archbishop  Purcell  leased  and  sold  it  as  his  property  gen- 
erally, and  received  and  applied  the  proceeds  for  an}'  purpose 
he  saw  fit.  Second — He  purchased  the  old  St.  Joseph  in  the 
name  of  his  brother,  but  as  his  onvn,  and  sold  from  it  burial 
lots  and  single  graves  at  stipulated  prices.  Third — He  pur- 
chased the  new  St.  Joseph's  as  his  own,  and  caused  it  to  be 
conveyed  to  himself,  his  heirs  and  assigns.  He  consecrated 
the  larger  portion  of  it  and  invited  Catholics  to  purchase 
burial  lots  therein.  Fourth — He  sold  burial  lots  and  single 
graves,  and  received  the  proceeds  as  his  own  without  objec- 
tion ever  since  1842  as  to  the  old,  and  ever  since  1854  as  to 
the  new  cemetery.  Fifth — He  has  always  held  the  legal  title 
and  possession,  exercising  actual  and  absolute  control  over  it. 
The  right  of  the  lot  owner,  as  designated  in  the  certificate  of 
purchase,  being  the  use  of  said  lot  iq  fee  simple  for  sepulcher 
alone,  subject  to  the  rules  and  regulations  of  the  Roman  Cath- 
olic Church  for  interment  in  coasecri^ted  ground. 

'' This  is  not  a  public  cemetery  under  the  Revised  Statutes 
like  those  for  townships  or  for  municipal  corporations.  A 
cemetery  association  was  not  organized  until  after. the  assign- 
ment, and  can  not  interfere  with  the  rights  of  the  parties  to 
this  litigation.  A  majority  of  the  court  are  of  the  opinion 
that  so  m.uch  of  said  cemetery  as  has  not  been  sold  or  appro- 
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priated  for  burials  may  be  set  apart  and  sold  by  the  assignee 
for  the  payment  ot  debts." 

In  reference  to  general  creditors,  the  court  say  :  *'  Henry 
Bokop  has  filed  a  claim  on  a  judgment  on  a  promissory  note 
signed  by  John  B.  Purcell,  and  it  hasAO  more  force  than  that  of 
binding  John  B.  Purcell  personally.  Patrick  Brannan  filed  an 
answer  reciting  that  he  is  a  creditor,  and  has  filed  the  bill 
under  section  6741,  .and  that  the  action  is  pending  in  the 
supreme  court;  but  as  we  have  held  that  the  property  de- 
scribed in  his  bill  was  held  as  trust  property,  the  proceeding 
can  not  aflTect  it,  and  as  to  the  individual  property  of  the  Arch- 
bishop there  is  a  controversy  between  the  creditors  and  the 
assignee,  and  with  thac  this  decision  does  interfere.  As  to  the 
Jefferson  National  Bank  of  Steuben  ville  and  the  First  National 
Bank  of  Covington,  who  had  severally  discounted  sundry  notes 
of  the  Archbishop,  payable  to  the  order  of  his  brother  and  by 
him  indorsed,  it  does  not  appear  that  Edward  Purcell  was  author- 
ized to  make  representations  binding  the  property  of  the  dio 
ces^,  nor  what  property  he  referred  to  as  diocesan.  Again,  the 
statement  by  Rev.  Purcell  was  merely  an  opinion  of  law  by 
one  who  was  not  a  lawyer.  No  estoppel  can  arise  from  that 
to  the  prejudice  of  the  beneficiaries  of  the  trust. 

*'  John  O.  Hendricks*has  a  judgment  for  139,327,  composed 
of  sundry  items,  for  paving  around  the  cathedral  and  putting 
on  a  new  tin  roof,  and  about  $3^2,000  in  money  deposited.  He 
has  no  lien  on  the  property,  not  having  availed  himself  of  the 
statute,  and  he  stands  in  no  better  position  than  the  other 
creditors. 

"  As  a  general  summary  we  find : 

"  1.  That  where  the  members  of  a  congregation,  or  the 
friends  of  either  of  the  other  institutions  named  have,  with- 
out any  pecuniary  aid,  either  from  the  Archbishop  or  his 
brother,  bought,  built  and  paid  for  their  said  churches  or 
other  property  and  given  them  to  the  uses  of  charity  and 
religion,  there  is  no  ground  either  in  law  or  equity  for  taking 
from  them  and  selling  said  churches  and  other  property  thus 
acquired  to  pay  the  debts  of  the  Archbishop  and  his  brother, 
a  debt  for  which  the  said  congregation,  or  the  said  donors  or 
beneficiaries,  are  in  no  way  responsible. 

^'  2.  But,  where  by  the  evidence  it  is  probable  that  money 
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belonging  to  the  Archbishop  or  his  brother,  or  money  within 
their  control  and  not  especially  given  for  said  objects,  has  been ' 
advanced  to  buy  or  build,  or  to  aid  in  buying  or  building  any 
of  said  churches  or  other  properties,  and  has  not  been  repaid, 
then  such  amount  with  interest,  due  form  each  church  or  other 
institution  respectively  thus  indebted,  should  be  recovered  by 
the  assignee,  as  their  representative,  and  such  property  stands 
as  security  till  its  debt  is  repaid.  We  all  agree  upon  the  gen- 
eral proposition,  but  dififer  as  to  the  state  of  the  evidence  upon 
the  debts  of  certain  of  the  institutions. 

'^  3.  A  majority  of  the  court  are  of  the  opinion  that  so  much 
of  new  St.  Joseph's  cemetery  as  has  not  been  sold  or  appro- 
priated for  burials  may  be  set  apart  and  sold  by  the  assignee 
for  the  payment  of  debts,  and  he  is  also  entitled  to  whatever 
has  been  received  less  expenses  on  account  of  lots  sold  since 
the  assignment." 

Judge  Johnson,  who  read  the  opinion  of  the  majority  of  the 
court,  delivered  a  short  dissenting  opinion  which  is,  in  sub- 
stance : 

1.  That  in  his  opinion  St.  Patrick's  church  of  Mill  and 
Third  streets  owed  nothing  to  the  Archbishop  or  his  brother 
at  the  time  of  his  assignment,  and  a  reference  to  a  master  to 
overhaul  matters  for  thirty  years  ba(5k,  was  useless. 

2.  As  to  the  orphan  asylum,  in  his  judgment,  it  owed 
nothing  to  either  of  them,  but  on  the  contrary,  they  are  in- 
debted to  the  asylum. 

3.  He  could  not  agree  with  the  opinion  of  the  majority  of 
the  court  that  the  purchase  of  the  cathedral  school  lot  on  the 
corner  of  Mound  and  Elizabeth  streets  had  not  been  repaid, 
but  in  his  opinion  they  were  reimbursed  by  the  sale  of  the 
property  on  George  street. 

4  He  dissented  from  the  conclusion  reached  by  the  majority 
with  reference  to  the  new  St.  Joseph's  cemetery.  The  effect 
of  the  decision  of  the  majority  is  to  order  a  public  sale  of  such 
portions  of  such  cemetery  as  have  not  been  heretofore  sold,  to 
be  used  for  any  purposes  the  purchasers  may  see  fit. 

This  is  a  substantial  victory  for  the  various  churches  over 
the  numerous  creditors  of  the  late  Archbishop  Purcell.  We 
understand  that  there  will  be  an  eflfort  made  to  get  this  case 
into  the  supreme  court. 
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ORIGINAL  ARTICLES. 


wiMuie  oaihl— Me.  n. 

*'  Once  well  done  is  twice  done,"  makes  a  good  motto  in  all 
legal  victories.  So  many  cases  are  poorly  tried  in  the  lower 
courts  that  the  work  is  repeated  a  great  many  times  before  it 
is  completed. 

The  dread  of  litigation  is  due  to  its  endlessness  and  costli- 
ness. Lawyers  suffer  much  censure  where  courts  are  to  blame, 
but  very  often  deserve  some  rebuke  for  delay  growing  out  of 
poorly  tried  cases.  The  difference  in  skill  is  like  the  finish  of 
a. painting — the  fine  art  that  is  paid  for  most  liberally. 

Nothing  brings  business  like  success.  Wealthy  clients  are- 
the  men  most  willing  and  able  to  promote  an  attorney  in  prac- 
tice, and  to  these  he  will  ever  appear  in- a  single  character; 
either  reliable  or  unreliable.  They  have  no  time  for  needless 
litigation.  What  they  most  want  is  certainty  of  results  and 
an  end  of  controversy.  This  is  the  merchant's  practice  in  his 
own  business,  and  he  prefers  promptness  and  dispatch  with 
others. 

In  view  of  what  has  been  already  stated,  and  with  an  eye 
single  to  securing  business,  no  point  in  practice  can  be  more 
important  than  one  which  secures  the  right  result  the  earliest. 
I  can  better  illustrate  by  an  actual  case  lately  tried  in  a  west- 
ern city,  known  as  **  the  reaper  case." 

Lockwood  was  agent  of  a  reaper  company,  and  called  on 
Griffin  to  sell  a  high  priced  machine  early  in  the  harvesting 
of  1883.  Terms  being  agreed  upon-,  the  machine  was  delivered 
and  set  in  motion,  but  the  note  which  was  to  be  given  in  pay- 
ment remained  not  signed — to  be  sent  on  after  Griffin^ 8  aon  should 
try  the  reaper. 

On  a  thorough  trial,  at  the  end  of  harvest,  Lockwood  called 
for  the  note  and  learned  that  the  machine  failed  to  satisfy  the 
son,  and  would  not  be  accepted.  Delay  past  the  selling  season, 
and  disappointment  generally,  created  much  feeling  between 
the  parties,  and  either  stood  readv  to  fight  the  other  through 
the  h^ighest  court  to  the  last  ditch,  if  need  be,  for  justice.  At 
snch  a  time  trial  lawyers  too  often  partake-  of  the  spirit  and. 
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bad  blood  of  the  contestants.  In  this  case  great  bitterness 
was  shown,  up  to  the  drawing  of  the  jury,  when,  by  adroit- 
ness of  counsel,  it  suddenly  changed  to  a  more  friendly  con- 
test. The  evidence  pointed  to  a  sale  and  delivery  with  a  slight 
condition  of  reserve  to  suit,  or  should  satisfy  the  buyer's  son. 
This  condition  being  made  mainly  on  defendant's  testimony 
and  the  sale  by  plaintiflTs  agent,  the  case  turned  on  a  wire,  as 
we  say,  either  way,  plaintiflf  or  defendant.  The  jury  gave 
defendant  the  benefit  of  the  doubt:  Whether  the  minds  ever 
fully  met  on  one  thing  at  one  time  and  constitvUed  an  abeolute  contract. 

Defendant's  counsel  confined  his  evidence  and  argument  to 
this  simple  inquiry,  and  with  the  best  of  temper  praised  the 
truthfulness  of  all  witnesses,  eulogized  reapers,  extolled  their 
agents,  and  eulogized  upon  the  growth  of  improvements; 
insisted  the  reaper  was  one  of  the  best  but  the  sale  had  a  con- 
dition, and  the  buyer  sought  to  enforce  it.  The  jury,  thinking 
their  turn  might  come  sometime,  found  for  the  defendant. 
But  the  efiect  of  good  humor  or  the  high  compliment  paid  the 
reaper  induced  the  agent  to  take  it  back,  pay  the  costs,  and 
end  all  trouble.  ^^  That  is  the  kind  of  litigation,"  said  a  listener, 
'^  that  would  make  lawyers  more  respected."  How  different 
would  a  little  abuse  have  resulted  I 

Chauncey  Shaffer,  now  of  New  York,  tells  of  his  early  expe- 
rience when  lawyers  were  paid  in  boots  and  shoes,  or  produce; 
before  large  fees  were  dreamed  of.  Hq  lived  in  western  Michi- 
gan, and  John  Van  Arman,  his  senior,  practiced  law  at  Mar- 
shall, in  the  same  county.  One  day  an  excited  shoemaker 
retained  Shaffer — or  agreed  to — in  an  assault  case,  then  ad- 
journed for  a  week,  to  come  off  before  a  jury.  Shaffer  was  to 
travel  twelve  miles  and*be  ready  early,  and  dp  his  best,  and 
not  "let  up-' on  his  opponent,  but  ** everlastingly  pummel 
him  before  the  jury."  He  was  to  receive  two  pairs  of  boots  in 
payment  for  his  services.  He  had  not  heard  the  case  nor  seen 
the  witnesses  but  was  to  call  early  enough  to  learn  the  cir- 
cumstances. 

On  the  trial  day  young  Shaffer  was  early  on  the  ground  and 
ready  for  action,  when  to  his  chagrin  the  defendant  had  hired 
Van  Arman,  now  Df  Chicago,  and  decided  he  needed  no  more 
counsel.  Shaffer  was  indignant.  It  was  his  first  case.  He 
had  studied  it  weeks  and  dreamed  of  it  nights  till  it  seemed 


290  Ohio  Law  Joitbkal. 

a  part  of  his  being.  No  one  appreciates  this  better  than  one 
who  has  been  talked  out  of  a  case  onr  the  ground  of  being  too 
yonng  and  inexperienced. 

He  finally  asked  for  one  pair  of  boots,  and  he  would  ga 
home.  This  was  refused,  and  Shaffer  said :  *'  You  are  unrea- 
sonable— you  deserve  to  be  defeated," — said  it  with  such  em- 
phasis that  the  prosecutor  invited  him  to  take  a  retainer  on 
the  other  side,  and  by  consent  Shaffer  remained  in  the  case 
for  the  people. 

The  trial  came  on  after  dinner.  Van  Arman  opened  rather 
strongly,  followed  by  others,  with  Shaffer  to  dose.  He  was 
large,  boyish,  and  timid,  but  powerful  in  his  personal  convic- 
tions. He  eulogized  Van  Armanis  efibrt,  and  said  only  two 
reasons  prevented  it  from  carrying  the  jury  and  securing  an 
accquittal :  rme  wa»  the  clear  guilt  of  the  defendnnty  and  the  other  his 
treatment  ofhi^  chosen  rounsd/  (sensation.)  He  went  an  and 
graphically  related  thn  story  of  defendant's  guilt,  and  turned 
to  his  "secondly  "  with  all  the  fervor  of  a  Methodist  bishop, 
and  with  the  naturalness  of  an  actor  told  how  he  had  been 
retained  and' studied  the  case  day  and  night,  and  finally  dis- 
carded and  was  about  to  be  defrauded  of  his  boots  for  the  win- 
ter, and  have  his  maiden  efibrt  burn  in  his  brain,  unknown 
and  unheard  by  hin  sichciolmate:*  and  neighbors!  The  jury 
were  now  fiiirly  electrified.  *'  And  such  is  the  character  of 
the  man  who  provoked  this  quarrel — provoked  me — ^provohed 
us  all — and  attempted  to  swindle  this  community  out  of  the 
ablest  effort  of  my  life !" 

With  much  more  of  this  line,  yonng  Shaffer  played  upon 
the  minds  of  his  delighted  hearers  for  an  hour,  amid  cheers 
for  his  wit  and  sarcasm,  till  the  whofe  court  room  gave  assent 
to  his  theory  and  the  jury  said  "  guilty."  The  court  fined 
defendant  tlOO. 

Shaffer  nevier  won  a  finer  victory.  He  is  now  nearly  seventy, 
vigorous  and  hearty,  but  this  was  his  start  in  practice.  The 
suit  broke  up  in  a  mw  where  some  forty  quarrelled  in  the  bar 
room,  and  it  is  said  that  defendant  really  got  an  extra  beating 
in  the  last  ecufile.  The  leseon  ia  a  clear  one.  Win  your  oasee 
honorably  and  treat  your  opposing  counsel  hXtly.  It  makes 
business. 

Detmtt^  Ottober,  188S.  J.  W.  Domovak. 
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REPORTED    CASES. 
oBnnvAL  iiAw-^iixMAL  Tomro-iMiiiGTicnT-BBaimfns. 

{Ohio  Supreme  Ckntrt.    Ootober  16,  1888.) 

Lamb  v.  The  State. 

An  indiolin6Qt  whioh  waa  oUlmed  to  be  under  Rev.  Stata.  {  7050,  for  ille* 
gal  voting,  alleged  that  the  aoenaed,  on  April  2, 1888,  at.the  Township 
of  U.  in  the  County  of  F.,  did  unlawfully,  wilftiUy  and  knowingly 
vote  more  than  onoe,  to-wit,  twice,  at  a  certain  corporation  election 
then  and  there  being  holden  and  authoriaed  to  be  holden  by  the  laws 
of  the  state.  JTeld,  that  the  indictment  is  faUUy  defdotiv^  in  faiUng 
todeaignate  the  election  at  whioh  the  defendant  voted,  notvrith- 
sUnding  Rev.  Stote.  {{  7215. 7225. 

Barclay  &  Worihingtoni  for  plaidtiff  in  error. 

D.  A.  HoUvngswoTth  and  F,  0.  Carpenter^  for  defendant  in 
error, 

Okey,  J.  Lane  waa^pn  victed,  in  1883,  in  theOOurt  of  Com- 
mon Pleas  of  Fayette  County,  and  sentenced  to  the  peniten- 
tiary, under  Rev.  Stats.  §7060,  which  provides:  ** Whoever 
votes  more  than  once  at  the  same  election  shall  be  imprisoned 
in  the  penitentiary  not  more  than  five  nor  less  than  one  year." 
The  indictment  charges  that  Lane,  on  April  2,  1883,  "at  the 
township  of  Union,  in  the  county  of  Fayette  aforesaid,  did 
unlawfully,  wilfully  and  knowingly  vote  more  than  once, 
to-wit,  twice,  at  a  certain  corporation  election  then  and  there 
being  duly  holden  and  authorized  to  be  holden  by  the  law9  of 
the  state  of  Ohio."  Lane  on  leave  filed  a  pe|tition  in  error  in 
this  court  to  reverse  the  conviction,  and  the  question  is  whether 
the  indictment  is  suflScient. 

Counsel  for  the  state  endeavor  to  sustain  the  conviction 
under  Rev.  Stats.  §  7215,  which  provides,  among  other  things, 
that  an  indictment  shall  not  be  deemed  invalid  for  any  of  cer- 
tain enumerated  defects ;  "  nor  for  any  other  defect  or  imper- 
fection which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits."  But  the  defects 
mentioned  relate  to  matters  of  form,  and  the  words  quoted 
apply  only  to  such  matters  as  are  giMdem  generis  with  those 
comprehended  in  the  preceding  part  of  the  section.  SchuUz  v. 
Caniridge,  88  Ohio  St.  659.    And  see  5  Eng.  Stats.  (Rev.  ed.) 
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332;  11  lb.  264,  from  which  the  above  section  was  in  part 
borrowed. 

Counsel  for  the  state  also  rely  on  Rev.  Stats.  §  7225,  which 
provides:  ''When  an  offense  is  committed  in  relation  to  an 
election,  an  indictment  for  such  offense  shall  be  deemed  sui^ 
ficient  if  it  allege  that  such  election  was  authorized  by  law, 
without  stating  the  names  of  the  officers  holding  the  election, 
or  the  person  voted  for,  or  the  offices  to  be  filed,  at  such  elec- 
tion." But  we  cannot  see  that  by  a  fair  oonstruction  of  that 
section  this  indictment  is  aided.  From  the  enumeration  of 
averments  that  may  be  dispensed  with,  the  implication  arises 
thaf^  in  other  respects  the  ordinary  rules  of  criminal  pleading 
should  be  observed.  The  offense  is  one  concerning  "an  elec- 
tion," and  there  must  be  an  allegation  that  "  such  election 
was  authorized."  Evidently  it  was  intended  that  the  indict- 
ment should  show  wfiat  election  was  held.  Even  if  the  section 
could  be  thought  to  bear  a  different  construction,  the  result 
would  be  the  same.  Felonies  must  be  prosecuted  by  indict- 
ment (Const.  Art.  1  §  10;  DiUingham  v.  The  State,  6  Ohio  St. 
280);  and  while  the  legislature  has  the  power  to  prescribe 
forms  and  dispense  with  many  formal  allegations  in  indict- 
ments, there  is  a  limit  to  such  power,  and  it  is  clear  that  there 
is  no  authority  in  the  legislature  to  enact  or  in  the  court  to 
determine  that  that  shall  be  a  sufficient  indictment  which 
fails  to  inform  the  accused  of  the  offense  with  which  he  is 
charged.  McLaughlin  v.  The  StaU,  45  Ind.  338;  Lougee  v.  The 
State,, Boneal  v.  The  StaU,  11  Ohio,  68,  72;  Miller  v.  The  State, 
3  Ohio  St.  476  ;  S.  &  C.  1435;  Wolfy.  The  State,  Turpin  v.  The 
State,  19  Ohio  St.  248,  540;  Wmiams  v.  The  Stote,  35  Ohio  St. 
175;  Whart.  Cr.  PL  A  Pr.  §90;  1  Bishop's  Cr.  Pro.  §  104  rt  «g. 

In  any  view  the  indictment  is  insufficient.-  Its  words  may 
refer  to  an  election  by  a  private  corporation,  which  is  pro- 
vided for  by  statute  (Rev.  Stats.  §3246);  but  to  vote  more 
than  once  at  such  an  election  is  not  declared  to  be  an  offense. 
The  words  may  also  refer  to  a  township  election,  for  townships 
are  corporations  (Rev.  Stats.  §  1376),  and  each  township  was 
authorized  (Rev.  Stats.  §  1442)  to  hold  an  election  on  April  2, 
1883.  Washington,  which  is  in  Union  township,.  Fayette 
county,  was  also  a  corporation — ^a  municipal  corporation — 
Rev.  Stats.  §  1552 — and  it  was  authorized  by  law  (Rev.  State. 
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§1723)  to  hold  an  election  on  April  2, 1883.  It  was  for  voting 
twice  at  the  latter  election  that  Lane  was  convicted.  But, 
without  enumerating  other  elections  to  which  this  indictment 
may  refer,  it  is  suflScient  to  say  that  such  an  indictment  is  too 
loose  and  indefinite  to  support  a  conviction. 

[To  appear  in  39  Ohio  St.]  Judgment  reversed. 


BOOK  NOTICES. 


The  Bdeotio.    E.  R.  Pelton.    25  Bond  St.,  New  York  City. 

Lawyers  are  necessarily  a  very  busy  class  of  men.  The  law 
is  a  jealous  mistress,  and  demands  a  great  deal  of  time  and 
attention.  Yet  it  is  equally  true  that  a  lawyer  must  be  a 
"  posted "  man — at  least  if  he  is  successful.  He  must  be 
posted  with  regard  to  politics,  literature,  and  polite  learning. 
He  must  keep  himself  abreast  of  the  thought  of  the  age,  or  be 
stifled  amid  the  dust  of  his  office  and  trampled  beneath  the 
foot  of  progress. 

We  know  of  no  publication  so  well  suited  to  the  wants  of 
the  profession  ;  so  well  adapted  to  keep  them  posted  in  con- 
temporaneous European  thought;  abreast  of  the  advance- 
ments of  the  age.  as  the  Eclectic.  It  comes  to  us  each  month 
ladiened  with  the  cream  of  European  literature,  and  the  germ 
of  current  thought.  The  "  dead  wood  "  is  all  carefully  pruned 
away,  and  only  that  which  is  substantial  and  valuable  re- 
mains. No  lawyer,  and  particularly  no  young  lawyer,  can 
afford  to  be  without  something  of  the  kind:  and  we  know  of 
nothing  that  fills  the  niche  so  admirably  as  the  Eclectic.  The 
number  for  October  is  but  a  fair  specimen.  It  contains,  among 
other  things,  an  article  on  "  Martin  Luther,"  by  Froude,  in  that 
writer^s  usually  happy  style ;  "  France  and  England  in  Egypt," 
a  chapter  on  eastern  politics ;  an  interesting  history  of  an  in- 
teresting and  remarkable  African  potentate — "  King  Mtesa  f 
an  article  on  John  Richard  Green,  by  E.  A.  Freeman ; 
"  American  and  Canadian  Notes,"  by  Holyoake,  and  ten  other 
articles  of  equal  value  with  those  named. 

It  is  impossible  to  read  regularly  this  publication  and  not  be 
''  posted  "  on  all  subjects  of  polite  learning  and  new  quN- 
tions  which  come  up. 
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OHIO  DECISIONS. 


sirpuvB  ooir&T. 


HOM.  W.  W.  JOBMSOM,  Cki^JmaUM 


HoM.  Ombos  W.  MoIlvains,  Ho*.  Jom  W.  Okst. 

HoK.  William  H.  Upsom.  Hom.  Jon  H.  Dotu. 


Oolumbua,  Ohio,  October  16,  1888. 

OENBBAI.  DOCKBT  DB0I8I0N8. 

Nob.  406.  OrvUla  M.  Tone  et  al.,  executors,  etc.,  v.  The  C^ty.  of  Columbus 

and  Treasurer  of  Franklin  Co. 
404.  Anna  M.  Woodruff  v.  The  Same. 
408.  Eli  M.  Downs  v.  The  Same. 
402.  Nancy  A.  Evans  v.  The  Same. 
401.  Kate  E.  Adams  v.  The  Same. 
406.  Qeorge  M.  Carter  v.  The  Same. 
Reserved  in  the  District  Court  of  Franklin  County. 

DOTUB,  J. 

1.  The  principles  of  estoppel  apply  as  well  where  proceedings  of  a  oor- 

poration  are  questioned  on  the  ground  of  the  unconstitutionality  of 
the  statute  under  which  they  are  had,  as  where  they  are  attacdsed 
upon  other  grounds,  unless  such  proceedings,  or  what  is  sought  to  be 
accomplished  by  them,  are  per  9e  illegal  or  mcUum  prohibitum.  Want 
of  power  in  the  corporation  may  be  waived,  or  an  estoppel  may  arise 
fkon)  failure  to  assert  it  at  the  proper  time. 

2.  The  act  of  March  30,  1875,  under  which  the  improvement  of  North 

High  street  was  made,  having  been  declared  unconstitutional  {SUUe 
ex  ret.  v.  MUeheily  31  Ohio  St.  592),  such  of  the  property  owners  as  peti- 
tioned for  the  privileges  of  the  act,  acted  as  officers  of  election  or 
commissioners  of  the  improvement,  voted  at  the  election  for  com- 
missioners, or  actively  participated  in  causing  the  improvement  to 
be  made,  are  estopped  from  asserting  such  unconstitutionality. 

3.  A  petitioner  for  the  privileges  of  the  statute,  will  be  estopped  to  deny 

the  power  under  it  of  the  city  to  grant  his  petition ;  but  the  mere 
ISskot  of  petitioning  will  not  estop  him  from  objecting  that  the  sub- 
sequent proceedings  of  the  city  have  been  conducted  in  violation  of 
the  requirements  of  the  statute. 

4.  Such  petitioner   has   the   right  to  assume  the  performance  of  its 

duty  by.'tbe>'c|ty  council,  which  was,  before  acting  upon  the 
petition  by  ordering  the  improvement,  to  ascertain  whether  a  suf- 
ficient number  had  signed  to  confer  Jurisdiction. 

5.  Active  participation  in  causing  the  improvement  to  be  made  will 

estop  the  party  engaged  therein  from  denying  the  validity  of  the 
assessment,  but  to  create  an  estoppel  firom  silence  merely,  it  must  be 
shown  that  the  owner  had  knowledge :  1.  That  the  improvement  was 
being  made.    2.  That  it  was  intended  to  assess  the  cost  thereof,  or 
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some  part  of  it,  upon  his  property.  8.  That  the  infirmity  or  defect  in 
the  proceedings  existed  which  he  is  to  be  estopped  from  asserting ; 
and,  4.  It  must  appear  that  some  special  benefit  accrued  to  his  prop- 
erty from  such  improvemeut,  which  it  is  inequitable,  under  the 
circumstances,  he  should  enjoy  without  compensation. 

0.  While  such  owner  is  presumed  to  know  of  the  invalidity  of  the 
statute,  a  presumption  of  knowledge  does  not  exist,  as  to  those  who 
are  silent  merely,  with  regard  to  the  illegality  of  the  proceedings  of 
the  council,  or  public  officers,  which  he  has  the  right  to  assume  are 
regular,  until  he  has  knowledge  to  the  contrary. 

7.  Married  women,  with  respect  to  their  separate  property,  and  such  an 
improvement,  are.  subject  to  the  same  liability  to  be  estopped  by 
their  conduct  as  if  sole. 

Judgments  reversed,  and  demurrers  overruled.    Remanded. 

1327.  WiUiam  LanQ  v.  The  State  of  Ohio.  Error  to  the  Court  of  Common 
Pleas  of  Fayette  County. 

Okey,  J. 

[See  contents  for  case  reported  in  full.] 

Judgment  reversed  and  Lane  discharged. 

671.  Collins  v.  McLeish.  Error  to  the  District  Court  of  Belmont  County. 
Settled  and  dismissed. 

805.  Munson,  etc.,  v.  Pritohard.  Error  to  the  District  Court  of  Licking 
County.    Conditional  order  of  revivor  made  absolute. 

MOTION  DOCKET  DBOISIOIY8. 

No.  228.  Pereira  v.  Pereira.  Motion  for  leave  to  file  a  petition  in  error  to 
reverse  the  judgment  of  the  District  Court  of  Cuyahoga  County. 
Motion  granted. 

231.  Kibler  v.  Darby.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Fulton  County.    Motion  overruled. 

240.  Fackler  v.  Laser.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Richland  County.    Motion  overruled. 

257.  Haifhill  v.  The  Pennsylvania  Co.  Motion  for  leave  to  file  a  petition 
in  error  to  the  District  Court  of  VaiTWert  County.    Motion  granted. 

262.  Odell  v.  Geier.  Motion  for  leave  to  file  a  petition  in  error  to  the  Dis- 
trict Court  of  Cuyahoga  County.    Motion  overruled. 

276.  Forest  Citv  Mutual  Ins.  Co.  v.  Bom .  Motion  for  leave  to  file  a  petition 
in  error  to  the  District  Court  of  Hardin  County.    Motion  overruled. 

278.  Gano  v.  Fish  et  al.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Morrow  County.    Motion  granted. 

279.  McGkiry  v.  Mack.  Motion  to  dismiss  cause  No.  840  on  the  General 
Docket  for  want  of  process.    Motion  granted. 

281.  N.  Y.  C.  A  St.  Louia  Ry.  Co.  v.  Special  School  District  No.  1,  Ver- 
million Township,  Erie  County..  Motion  for  leave  to  file  a  petition 
in  error  to  the  District  Court  of  Erie  County.  Motion  granted  on 
authority  of  Railway  Oo.  v.  Bailey,  39  Ohio  St.  170 ;  s.  c.,  3  Ohio  Law 
Journal  621 ;  21  Cln.  Law  Bulletin  29B. 

J288.  Ohio  ex  rel.  The  M.  V.  <fc  M.  Ins.  Co.  v.  Moore,  Supt.  of  Ins.  Appli- 
cation for  mandamus.    Alternative  writ  of  mandamus  allowed. 
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286.  Mollyar  v.  Reed  et  al.    Motion  for  leave  to  die  a  petition  in  error  to 
the  District  Ck>urt  of  Guernaey  Obanty.    Motion  overmied. 

286.  Paden  A  Co.  v.  O'Neal.    Motion  for  leave  to  Olea  petition  in  errortc 
the  District  Court  of  Washington  Coanty.    Motion  granted. 

291.  Poulson  et  al  v,  Litchf<M^.    Motion  for  leave  to  reinstate  cause  No.. 
1206,  General  Doolcet,  and  to  supply  defects  in  printed  record.    Mo- 
tion granted. 

ASfilOVXBNTB  FOR  ORAL  AROUMEMT. 

Friday,  October  26. 

1270.  John  Hoist,  Treasurer,  etc.,  v.  George  Roe.    Error.    Reserved' 

in  the  District  Court  of  Washington  County. 
263.  Herman  Goepper,  Assignee,  etc.,  v.  Christian  Kininger,  Assignee,, 
etc.    Error  to  the  District  Court  of  Hamilton  County. 

^•Way,  November  2. 

266.  Randall  Dnuds  v.  The  State  pf  Ohio.    Error.     Reserved  in  the 

District  Court  of  Summit  County. 
266.  Archibald  McAlonan  v.  The  State  of  Ohio.    Error.    Reserved  in 
the  DiAtrict  Court  of  Summit  County. 

Friday,  November  9. 

286.  Winthrop  B.  Smith  v.  Mary  A.  Harrison.    Error  to  the  Superior 

Court  of  Cincinnati. 
303.  Conrad  KrafthoefTer  v.  Sallie  C.  Hoffman.    Error  to  the  District 

Court  of  Pickaway  County. 

Friday,  November  16. 

309.  William  G.  Wilson  v.  The  Leader  Printing  Company.    Error  to 

the  District  Court  of  Cuyahoga  County. 
315.  P.  C.  &  St.  L.  Ry.  Co.  i*.  Charles  E.  McDonald.    Error  to  the 

District  Court  of  Franklin  County. 

Friday,  November  23. 

319.  Charles  S.  Dickey  et  al.  v.  John  E.  Vore  et  al.    Error  to  the  Dis- 
trict Court  of  Morgan  County. 

325.  Hershiser,  Adams  A  Co.  v,  R.  Florence  and  wife.    Error  to  the- 
District  Court  of  Madison  County. 

Friday,  December  7. 

341.  Pittsburgh,  Cincinnati  dc  St.  Louis  Railway  Co.  v.  Wm.  P.  Hays,. 
Administrator,  etc.     Error  to   the   District   Court   of    Jeflferson 
County. 
369.  Levi  C.  Qoodale  v.  JameM  Q.  Hunt  et  al.    Error  to  the  District 
Court  of  Hamilton  County. 

Friday,  December  14. 

357.  George  W..  Gardner  et  al.,  Assignee,  etc.,  v.  The  National  City 
Bank  et  al.    Error  to  the  District  Court  of  Cuyahoga  County. 

367.  Jabes  Jones  v,  Wra.  G..  Jones..  Error  to  the  District  Conrtof 
WUliama  Oouaty. 
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NBW  CASES  FILED. 

1820.  Maryon  Palmer  V.  David  T.  Crow.  Error  to  the  Distriet  Court  of 
Haron  County.  G.  T.  &  C.  H.  Stewart  for  plaintiff;  A.  B.  Grif&n  for 
defendant. 

1821.  Wenonah  8.  Becker  et  a1.  v.  Joseph  Keary  et  al.  Error  to  the  Dis- 
trict Court  of  Cuyahoga  County.  Arnold  Green  for  plalntiflb;  W. 
C.  McFarlaud,  and  Noble  <fc  White  for  defendants. 

1822.  Valley  Railway  Co.  v,  Henry  Franz.  Error  to  the  District  Court  of 
Cuyahoga  County.  W.  J.  Broadman  for  plaintiff;  Robinson  &  White 
for  defendant. 

1828.  Day,  Williams  <fc  Co.  v.  The  P.  T.  A  C.  Ry.  Co.  et  al.  Error  to  the 
District  Court  of  Portage  County.  M.  A.  Norris  and  M.  Stuart  for 
plalntiflb ;  T.  W.  Sanderson  for  defendants. 

13^.  Caroline  L.  Castor  v.  Eugenie  Bogen.  Error  to  the  District  Court 
of  Cuyahoga  County.  E.  C.  Shoman  and  A.  Green  for  plaintiff;  J. 
W.  Heisley  for  defendant. 

1326.  Cynthia  S.  Little  et  al.  v.  Isaac  L.  Gleason,  Exr.,  etc.  Error  to  the 
District  Court  of  Cuyahoga  County.    J.  K.  Hord  for  plaintiff. 

1826.  Wm.  N.  Dennison,  Trustee,  etc.  v.  Hambert  <fc  Gordon  et  al.  Error 
to  the  District  Court  of  Hocking  County.  Harrison,  Olds  A  Marsh 
for  plaintiff;  M.  A.  Daugherty  for  defendants. 

1328.  Albert  8.  Longly,  Admr.,  etc.  v.  A.  M.  Fagen.  Error  to  the  Dis- 
trict Court  of  Hamilton  County.  N.  Bird  for  plaintiff;  J.  R.  Challen 
for  defendant. 

1829.  State  of  Ohio  ex  rel  Emeline  Miller  v.  James  M.  Anderson.  Error 
to  the  District  Court  of  Jefferson  County.  Andrews  A  Erskine,  and 
John  M.  Cook  for  plalntiflb ;  J.  M.  L.  Trainer  for  defendant. 

1830.  State  ot  Ohio  ex  rel.  Commissioners  of  Muskingum  County  v. 
Board  of  Public  Works.  Mandamus.  W.  J.  Gilmore,  T.  P.  Jjinn, 
F.  H.  Southard,  and  B.  F.  Power  for  plaintiff;  D.  A.  Hollingsworth 
for  defendant.  ' 

1881.  State  of  Ohio  ex  rel.  Mutual  Reserve  Fund  Life  Ass.  v.  Charles 

Moore,  Supt.  of  Insurance.    Mandamus.    Keifer  &  White  for  plaint- 
iff; D.  A.  Hollingsworth  for  defendant. 
1332.  Peter  Slmmaker  v.  Jacob  Staubee.    Error  to  the  District  Court  of 

Lorain  County.    Metcalf<fc  Webber  for  plaintiff;  E.  G.  Johnson  for 

defendant. 
1888.  Sidney  A.  Morton  et  al.,  Exrs.  of  Charles  H.  Norton  v,  Charles  E. 

Norton  et  al.    Error   to  the  District   Court  of   Cuyahoga  County. 

ISstep,   Dickey    A  Squires  for  plaintiflb;    Ramsey  A  Ramsey  for 

defendants. 
1884.  George  H.  Ford  et  al.  v.  Mary  E.  Osborn.    Error  to  the  District 

Court  of  Cuyahoga  County.    Estep,  Dickey  A  Squires  for  plaintiff; 

W.  W.  Boynton,  Hummerson  A  Kline  for  defendant. 
1386.  The  City  of  Warren  v.  David  J.  Davis.     Error  to  the  District  Court 

of  Trumbull  County.    Jones  A  Gilmer  for  plaintiff;  Thayer  A  Gilson 

for  defendant. 
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1836.  Jas.  B.  Jamison  6t  al.  v.  George  Loveet  al.  Error  to  the  District  Court 

of  Harrisofi  Ooanty,    Harrisoo,  Olds  A  Marsh,  and  W>  O.  Shot  well 

for  plidntifT. 
1387.  Samuel  Thompson  et  al.  v,  George  Love  et  al..   Error  to  the  District 

Ck>tirt  of  Harrison  County.    Harrison,   Olds  A  Marsh,  and  W.  6. 

Shotwell  for  plaintifft. 

1338.  Susannah  Haller,  Admr.  v.  John  H.  Franklin  et  al.  Error  to  the  Dis- 
trict Court  of  Licking  County.  C.  H.  FoUett  A  Son  for  plaintiff;  H. 
D.  Sprague  for  defendant. 

1339.  Nicholas  HolUnger  v.  Albert  Bates.  Error  to  the  District  Court  of 
Tuscarawas  County.  T.  Douthitt  A  J.  H.  Booth  for  plaintiff;  J.  T. 
O'DonnuU  for  defendant. 


SUPRXXS  COUBT  COXKISSIOH. 


Hon.  Mobu  M.  Gbahobb,  OM^  Judge. 

Judff€$ : 

fi6y.  OiomoB  K.  Nash.  Ho!f .  Fbahklin  J.  Dickkam. 

Hon.  Orablbs  D.  If  abtin.  Hon.  John  McCaitlbt. 


CMumbus,  Ohio,  October  16, 1883. 

OBIVERAI*  DOCKET  DBOISIONS. 

No.  360.  Bell  v.  McGinness.  Error  to  the  Court  of  Common  Pleas  of  Col- 
umbiana County ;  reserved  in  the  District  Qourt. 

MoCauubt,  J. 

In  an  action  of  slandOT  for  words  which  imputed  to  the  plaintiff  the 
crime  of  stealing  a  horse,  the  defendant,  as  a  defense,  pleaded  the 
truth  of  the  alleged  defamatory  words. 

Held:  That,  to  maintain  this  defense,  it  was  not  necessary  that  it  be 
proved  beyond  a  reasonable  doubt.. 

Judgment  reversed. 

432.  The  Pittsbuigh,  Cincinnati  A  St.. Lotiis  Railway  Co.  v.  John  C.  Allen. 
Error  to  the  District  Court  of  Greene  County. 

DiCKMAN,  J. 

1.  The  obligation  to  construct  and  keep  in  repair  fences  to  turn  stock, 

resting  upon  railroad  companies  under  the  act  of  April  18, 1874  (71 
Ohio  li.  85),  ip  not  limited  to  the  protection  and  benefit  of  the  owners 
and  occupiers  of  abutting  lands. 

2.  A  railway  company  having  sold  a  portion  of  its  right  of  way  on  its- 

south  side,  to  a  second  company— which  had  bought  additional  right 
of  way  from  the  land  owners  on  the  same  side — for  the  purpose  of 
constructing  thereon  a  parallel  railroad,  and  the  maintenance  of  a 
fence  between  the  two  roads  becoming  impracticable,  a  contract  was 
entered  into  between  the  two  companies,  by  which*  the  second  com- 
pany agreed  to  keep  up  and  maintain  lawful  fences  on  the  south  side 
of  the  dividing  line  between  the  two  railroads ;  and  the  second  com- 
pany entered  into  a  contract  with  the  owner  of  an  abutting  field., 
whereby  he  bound  himself  to  erect  and  maintain  a  suflQcient  fence* 
between  said  field,  and  said  parallel  ix)ad. 
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Jletd^  that  the  second  company  and  the  owner  of  said  field  having  neg- 
lected to  keep  up  a  sufficient  fence  to  torn  stock,  between  said  field 
and  the  railroad,  the  first  company  was  not  relieved  from  liability  for 
injury  by  one  of  its  passing  trains  to  animals  whose  owner  was  a 
stranger  to  said  contracts,  and  which,  without  their  owner's  fault, 
had  strayed  from  an  adjoining  pasture  into  said  field,  and  thence 
through  said  Insufficient  fence  upon  its  track. 

Judgment  of  the  district  court  affirmed. 

343.  Elizabeth  G.  Stannard  v.  Zophur  Case  et  a1.  Reserved  in  the  Dis- 
trict Court  of  Cuyahoga  County. 

Nash,  J. 

L.  C,  Jr.,  in  188C)  died  intestate,  leaving  an  estate  in  land  which  came  to 
him  by  descent  from  his  father,  Li.  C,  Sr.,  who  died  in  1864.  L.  C, 
Jr.,  never  married,  and  no  brother,  sister,  or  iegal  representatives  of 
either  survived  him.    His  mother,  Mrs.  L.  C,  Sr.,  died  in  1857. 

Hil'l:  That  under  paragraph  5,  section  4158,  Rev.  Stats.,  1880,  said  estate 
passed  to  and  vested  in  the  brotliers  and  sisters  of  L.  -C.,  Sr.,  or  their 
leg^  representatives; 

Judgment  of  the  court  of  common  pleas  affirmed. 

372.  McGriffet  al.  v,  Waiiee.  Error  to  tlie  District  Couit  of  Butler  County. 
Judgment  affirmed.  McCauley,  J.  dissenting.  Tnere  will  be  no 
further  report. 

408.  Sick  V,  Dreher  et  al.  Error  to  the  District  Court  of  Hamilton  County. 
Judgment  affirmed.    There  will  be  no  further  report. 

410.  Beattie  et  al.  v.  Striker.  Error  to  tlie  District  Court  of  Hamilton 
County.    Dismissed  for  want  of  preparation. 

411.  Galvagni  etal.  v.  The  Arbiter  Bnnd.  Error  to  the  District  Court  of 
Hamilton  County.    Dismissed  for  want  of  preparation. 

41«.  Bell  V.  Wells  et  al.  Error  to  the  District  Court  of  Licking  County. 
Judgment  affirmed.    No  ^i*ther  report. 

418.  Hansacker  v.  Tucker.  Error  to  the  District  Court  of  Hocking 
County.    Judgment  affirmed.    No  further  report. 

419.  Smith  V.  File.  Error  to  the  District  Court,  of  Marlon  Count3'. 
Judgment  affirmed.    No  further  report. 

422.  Randolph  v.  Benedict  et  al.    Error  to  the  District  Court  of  Morrow 

County.    Dismissed  for  want  of  preparation. 
424.  The  C.  S.  d  C.  R.  R.  Co.  v.  Shedenham.    Error  to  the  District  Court 

of  Saudusky  County.     Judgment  affirmed.    Oranqbr,  G.  J.  and 

McCaulky*  J.  dissenting.    There  will  be  no  further  report. 
429.  Brumfield  r.  ^ull.    Error  to  the  District  Court  of  Gallia  County. 

Dismissed  for  want  of  preparation. 

MOTION  DOCKET  DECISIONS. 

19.  Plock  V.  C.  H.  A  D.  E.  R.  Co.  Motion  to  substitute  copies  of  lost 
papers  in  cause  No.  430  on  the  General  Docket.  Motion  passed  un- 
til October  23,  inst.,  on  application  of  defendant  in  error .- 

20.  Zugschwerts  ^t  al.  t;.  Welling  et  al.  Motion  to  reinstate  cause  No. 
304  on  the  General  Docket.    Motion  overruled. 
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21.  Hawkins  v.  Lasley  et  al.    Motion  to  modify  judgment  in  cause  No. 

101  on  the  General  Doclcet.    Motion  passed  until  October  23,  inst.,  by 

agreement  of  counsel. 
23.  Oarran  et  al.  v.  Little.    Motion  to  reinstate  cause  No.  210  on  the  G^en- 

eral  Docket.    Motion  mranted. 

ilSSIOMMERT  FOR  ORAL  ABOUMBNT 

We€ln€Sf{ay,  October  24. 

364.  William  E.  Hulett  et  al.  v.  Thaddeus  Fairbanks  et  al.    Error  to 

the  District  Court  of  Lake  County. 
366.  Philip  Uplngton  v.  Eleanor  G.  May.    Error  to  the  District  Court 
of  Summit  County. 
Wednesday t  October'  31. 

228.  Jacob  Elsas  v.  Joseph  Lougworth  et  al.,  Executors,  etc    Error 

to  the  District  Court  .of  Hamilton  County. 
310.  N.  Schneider  et  al.  v.  The  State  of  Ohio.    Error  to  the  Court  of 
Common  Pleas  of  Cuyahoga  County. 
Wednesday f  November  7. 

438.  Mary  Jane  Veasie  et  al.  v,  Daniel  McGugin.    Error  to  the  Dis- 
trict Court  of  Knox  County. 
1,066.  Same  v.  Hawn. 
Wednesday^  November  14. 

448.  Frederick  W.  Pelton,  treasurer,  etc.,  v.  Richard  Gilmour.    Error 
to  the  District  Court  of  Cuyahoga  County. 

449.  James  M.  Loren  A  Co.  v.  Joseph  M.  Hillhouse.    Error  to  the 
District  Court  of  Franklin  County. 

Wednesday^  November  21. 

454.  Pittsburgh,  Cincinnati  A  St.  Louis  Railway  Co.  v.  Joseph  W. 
Wright.    Error  to  the  District  Court  of  Perry  County. 

456.  Ohio  ex  rel.  C.  N.  Olds   v.   Commissioners  Hocking  County. 
Error  to  the  District  Court  of  Hocking  County. 

Wednesday,  November  28. 

457.  Chauncey  Winchell  v.  Frank  Frost.    Error  to  the  District  Court 
of  Portage  County. 

464.  f  Jttle  Miami  R.  R.  Co.  v.  James  H.  Hambleton  and  the  P.  C.  A 
St.  L.  Ry.  Co.    Error  to  the  District  Court  of  Hamilton  County. 
Wednesday,  December  5. 

466.  Smith  Bridge  Co.  v.  Samuel  A.  Bowman,  trustee,  etc.,  and  the 
S.  J.  A  P.  R.  R.  Co.    Error  to  the  District  Court  of  Clarke  County. 
476.  Wm.  E.  Brown  v,  Samuel  Kuhn  et  al.    Error* to  the  District 
Court  of  Butler  County. 
Wednesday  Decembei'  12. 

478.  Cincinnati  Consolidated  Street  Ry.  Co.  v.  Jacob   Nolthenius. 

Error  to  the  District  Court  of  Hamilton  County. 
490.  John'0*Brien  et  al.  v.  Board  of  Education  of  Hiram  township* 
Error  to  the  District  Court  of  Portage  County. 
N.  B.— Under  Paragraph  5,  Rule  2,  no  case  under  No.  600  not  heretofore 
marked  for  oral  argument  will  be  so  marked  unless  the  Commission, 
shall  desire  it. 
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DIGEST  OF  CASES. 


AttMihrn^nt—DeUvety— Subsequent  Levy— Possession.— The  complaint 
is  that  plain  tiff  as  sheriff  seised  the  goods  and  placed  them  in  possession, 
of  defendant,  who  gave  receipt  therefor  upon  the  attachment,  and  that 
afterwards  plaintiff  as  such  sheriff  levied  upon  the  same  goods  in  the 
hands  of  defendant  certain  executions,  and  notified  defendant  thereof, 
and  demanded  the  same ;  that  defendant  denies  such  delivery  or  posses- 
sion, but  alleges  that  the  goods  remained  in  the  bands  of  defendant  in 
attachment  after  the  levy  thereof.  Heldf  that  the  possession  of  the  goods 
is  a  vital  question  in  the  case.  On  this  question  the  evidence  was  con- 
dicting,  and  this  court  can  not  look  into  this  evidence  and  deteimlne  for 
itself  the  material  question  of  fact  upon  which  the  liability  of  defendant 
depended.  Held,  there  was  very  strong,  if  not  conclusive  evidence,  that 
the  goods  were  not  in  defendant's  possession  at  the  time  the  executions 
were  levied  upon  them  and  when  notice  thereof  was  given  to  defendant. 
And  without  a  verdict  of  tho  jury  upon  this  question  no  judgment  could 
properly  be  rendered.  Bell  v.  Sha/er,  Wis.,  Sept.  25.  Wis.  L.  N.,  Oct. 
5, 1883. 


AttaohmeBt— i'V9*e/^i—  When  ^/^ou^ed.— A  foreign  attachment  is  a  rem- 
eily  for  the  recovery  of  debts  ex  contriictu  and  does  iiot  lie  for  a  demand 
founded  in  tort.    Bovet'  v.  Btdlard,  Pa.  15  Lane.  Bar  59. 

Qoxat— Trial— Member  of  ^ar.— Parties  can  not  by  agreement  confer 
Jurisdiction  to  try  a  c&use  upon  onenot  a  judicial  officer  authorized  by 
law  to  hold  the  court,  and  when  this  appears  in  the  record  co  have  been 
the  case,  the  cause  must  he  sent  back  for  trial.  Haverly  Invincible  Mining 
rv>.  v.  Howcuit,    Col.,  Spring  Term,  1883.    4  Den.  L.  Rep.  62. 


BeedT-  Unrecorded— DistrUnuUm— Subrogation, — ^^n  unrecorded  deed 
given  as  security  for  indorsement  is  equitably  a  mortgage,  the  defeasance 
resting  in  parol.  Harmony  Nt,  Bk,  App,  Jan.  2,  1883.  Leg.  Int.,  Oct. 
6.  IK83. 


Szohange  of  Property— TKarranej/—.FVaiid.— Plaintiff  traded  with  de- 
fendant, exchanging  cattle  for  a  horse ;  denied  a  general  warranty  as  to 
the  soundness  of  the  horse,  that  he  was  blind  while  he  owned 
him.  Defendant  claims  the  horse  was  blind,  that  plaintiff  knew  it,  and 
immediately  upon  discovering  such  fact  and  on  the  day  of  the  exchange, 
he  returned  the  horse  and  took  the  cattle.  The  circuit  court  observed 
that  what  somebody  else  had  said  in  the  presence  of  plaintiff  about  the 
horse  being  blind,  was  not  competent  evidence  unless  plaintiff  was  try- 
ing to  sell  the  horse  at  the  time  to  defendant.  Held,  error,  as  tending  to 
discredit  plaintiff's  statement  vhat  be  did  not  know  the  horse  was  blind. 
Douling  v.  Launence,    Wis.,  Sept  25.    Wis.  L.  X.,  Sept.  28,  1883. 
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Juitioa  of  the  Pmm — JydffmetU — .Flitlifre  to  Enter  on  Docket — ^It  is  a  very 
technical  rule  which  holds  the  Judgment  of  the  Justice  absolutely  void 
for  failure  to  enter  the  same  in  his  docket.  And  it  is  not  unreasonable 
to  require  the  return  of  the  Justice  to  show  such  failure  clearly  and  an- 
mistakably  before  reversing  for  that  reason  alone.  The  party  who  re- 
lies upon  a  technical  error  to  avoid  a  judgment  against  him,  must  be 
held  to  strict  rules  in  making  the  error  manifest  to  the  court.  WiU  r. 
Heme.    Wis.,  Sept.  25.    Wis.  L.  N.,  Sept.  29,  1888. 


Xalieioiu  TrnMutLon^De/enae^ Probable  Oause.—In  an  action  fi>r 
malicious  prosecution  if  the  Jury  find  the  defendant  originated  the  crimi- 
nal prosecution,  then  they  are  to  determine  the  .probable  cause.  If  the 
defendant  acted  in  gpood  Ikitb,  not  merely  using  the  process  of  the  crimi- 
nal law  for  the  purpose  of  enforcing  the  payment  of  money,  and  the  cir- 
cumstances were  such  as  to  lead  a  Judiciuos  man  to  believe  there  had 
been  a  violation  of  the  law,  that  would  Constitute  probable  cause.  TFo/- 
bridge  v.  Pruden.    Pa.,  Dec.  80^  1882.    Jjeg.  Int.,  Oct.  5, 1883. 


ILoTtgtigB-'Notea^Aseiffnment  to  Different  Airtte8.~-When  A  executes  a 
mortgage  to  B  securing  sundry  negotiable  notes,  and  B  sells  a  part  of 
those  notes  for  a  valuable  consideration  to  C,  upon  the  delivery  by  B  of 
tbe  notes  thus  sold  to  0,  that  part  of  the  mortgage  security  which  covers 
said  notes  passes  without  assignment  to  C  by  operation  of  law,  and  his 
title  thereto  is  complete  and  is  not  subsequently  affected  by  any  act  of 
B's  to  which  C  does  not  consent.    Smith  v.  Stevens.    Ct.    16  Rep.  881. 


Vote  and  Mortgage — fraudulent  0>nee(Ument~-Be8eis8ion  of  Cbn- 
traet.—Wbsre  defendant  sold  and  assumed  to  transfer  to  plaintiff  a  mort- 
gage security  on  sixty-three  acres  of  land,  while  he  owned  such  security 
on  but  forty -six  acres  and  could  transfer  only  that  number;  and  defend- 
ant knew  that  plaintiff  supposed  he  was  getting  a  mortgage  interest  in 
the  whole  sixty-three  acres,  and  yet  defendant  kept  silent ;  hfld^  that  it 
was  his  duty  to  speak  and  his  concealment  of  the  existence  of  the  release 
as  well  as  the  sale  and  transfer  by  him  of  his  int«u*est  in  the  twenty-two 
acres  was  a  fraud  upon  plaintiff.  Held,  that  such  concealment  by  defend- 
ant was  not  only  a  fraud  but  fraud  as  to  a  material  fact  upon  which 
plaintiff  had  a  right  to  rely.  That  if,  through  the  fraud  of  the  other 
party,  a  party  to  a  contract  fails  in  any  material  particular  to  get  what 
he  bargained  for,  he  maj'  rescind  the  contract  and  recover  back  what  he- 
has  paid  on  it.  And  that  the  failure  of  plaintiff  to  obtian  by  his  purchase 
a  mortgage  interest  in  the  twenty-two  acres  released,  to  which  he  wss 
entitled  under  his  contract,  is  material.  Potter  v.  Taggart.  Wis.,  Sept. 
25.    Wis.  I..  N..  Oct.  2,  1883. 

Halsanoe— Cbrporafum— Oliar<ei-.— A  corporation  is  as  completely  lia- 
ble to  remedies  against  nuisances  as  any  individual  i>erson.  A  railroad 
corporation  must  exercise  its  grant  of  power  with  a  due  regard  to  the 
rights  of  others ;  its  charter  will  not  Justify  the  creation  of  a  nuisance. 
B.  <fc  P.  By.  Oo.  v.  Fifth  Baptist  Church.  XJ.  S.  S.  C.  Wash.  L.  R.,  Sept^ 
29,1888. 
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VurtBvnildp— JBcempeion.— It  has  been  held  by  the  Sapreme  Court  of 
Dakota,  that  where  statutory  proylsions  for  a  partnership  exemption  do 
not  exist,  an  indlvidnal  can  not  claim  an  exemption  ont  of  unsevered 
partnership  property.    Boies  v.  CaUender.    16  N.  W.  Rep.  506. 


neadiag^iVtifiOfi  en  MerehanVa  ^eeounl.— No  Jodgment  can  be  re- 
covered on  a  petition  npon  a  merchant's  account  that  does  ^ot  allege 
that  the  goods  were  delivered  to  the  defendant,  nor  that  they  were 
sold  to  him  at  his  special  instance  and  request ;  nor  that  the^  were  worth 
the  amounts  charged  therefor  in  the  account;  nor  the  defendant 
promised  to  pay  the  amounts  charged.  Drake  v.  Senumm,  Ky.,  Juno 
13.    Chicago  L.  N.,  Oct>  6, 1888. 

Promiasoxy  Vote— JEb;ten«ton  of  Time— Jndoraer.— Where  a  Judgment 
had  been  obtained  upon  a  note  indorsed  by  B,  hadf  that  an  agreement 
between  the  maker  and  payee  to  extend  the  time  of  payment,  did  not 
dischaige  the  indorser,  the  extension  bfting  for  an  indefinite  time.  Peo- 
ple*a  Bk,  v.  Legrand.    Pa.  1  Lane.  Bar  57. 


Beal  Estate  Broker—  Who  la.— A  real  estate  broker  is  one  who  engages 
in  the  purchase  of  real  estate  as  a  business  and  occupation,  and  in  Penn- 
sylvania he  can  not  recover  his  commissions  unless  he  has  taken  out  a 
license  as  required  by  the  act  of  1849.  Johnson  v.  HuUnffa.  Pa.,  May  25, 
1888.    Leg.  Int.,  Oct.  5, 1888. 

Beal  'EaiUU—Dedioationr-TrespcLSS,— The  circuit  court  instructed  the 
Jury  that  "the  record  of  the  plat  Introduced  are  construed  by  me  to  in- 
tend a  dedication  of  the  piece  of  land  between  the  north  side  of  block  42 
and  the  section  line,  including  the  place  of  the  alleged  trespass.**  Held, 
erroneous,  first,  because  dedication  is  a  question  of  fact  chat  should  have 
been  submitted  to  and  passed  npon  by  the  Jury,  and  second,  because  the. 
records  of  the  plats  introduced  do  not  indicate  any  intention  to  dedicate 
to  the  public  use  as  a  street,  the  piece  of  land  in  question.  He2d,  error 
also  to  allow  a  defendant  against  objection  to  testify  as  a  witness  as  to 
certain  action  of  the  village  board,  which  action  was  or  should  have  been 
matter  of  record.  EasUand  v.  Ibffo.  Wis.,  Sept.  25.  Wis.  L.  N.,  Oct. 
6,  1888. 

Beal  HtUkts—dceupanes^Presumption,— Where  the  husband  and  wife 
both  live  on  the  same  property,  It  does  not  follow  as  a  matter  of  course 
that  the  property  belongs  to  the  husband.  Hottenstem  v.  Lerch.  89  Leg. 
Int.  892,  followed.  AUZ  v.  Swaekhammer.  Pa.,  May  25.  Leg.  Int.,  Oct. 
5,1888. 

Beal  UttBte—Purehase  aJt  Sheriff* s  SSotZe—jyofiee.— Notice  given  at  or  prior 
to  the  sheriff's  sale  afSscts  the  purchaser ;  it  need  not  be  given  to  the 
Judgment  creditor  prior  to  the  entry  of  the  Judgment.  The  purchaser 
IS  bound  by  such  facts  as  he  would  have  learned  by  inquiry,  if  inquiry 
had  become  a  duty.  BOX  v.  S^i^oAkhommer^  Pa.,  May  25.  Leg.  Int.,  Oct. 
5, 1883. 
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BeUti<nuhii^i9md0mf0.~The  relatioimbip  of  deoeased  party  can  not 
be  eatablished  by  his  own  declarations,  but  must  be  proyed  dUunde ; 
when,  however,  that  relationship  is  once,  established,  his  declarations  as 
to  kinship  of  other  parties  are  admissible.  Anderson  v.  Smith,  S.  G/  D. 
C.  1  Wash.  L.  R.  662.    ' 


Sheriff— ileCum—  When  ifode.— If  return  to  process  is  not  made  at  the 
term  to  which  it  is  returnable,  it  becomes  defunct,  and  has  no  further 
force,  unless  the  time  is  extended  by  the  court.  The  order  granting  such 
extension,  however,  must  be  made  while  the  process  is  still  alive— that 
is,  during  the  term— otherwise  it  will  be  of  no  avail.  It  can  not  be  en- 
tered nunc  pro  hinc,  so  as  to  operate  retroactively.  Jn  re  JRoad^  etc.  Apr. 
30, 1883.    Leg.  Int.,  Oct.  5,  1883. 

9AAnd9T— Evidence,— In  an  action  for  slander,- the  words  must  be 
proved  substantially  as  laid ;  it  is  not  enough  to  prove  words  of  the  same 
import;  the  words  must  be  substantially  the  same  words,  and  it  is  not 
sufficient  that  they  contain  substantially  the  same  charge.  Si^elder  v. 
JKlein.    Ky.    2Ky.  L.J.  138. 

T^nA/BT—EU^eetSuit—  Verdict, — A^tender  is  an  admission  of  an  amount 
due  equal  to  the  lum  tendered,  and  while  a  verdict  may  be  rendered 
Tor  more  than  the  amount  tendered,  it  can  not  be  rendered  for  lees— and 
this  although  the  tender  be  defective.  />.  S,  P.  <lt  P.  Ry.  Co,  v.  Harp, 
Col.,  Spring  Term,  1883.    4  Den.  L.  Rep.  55. 


Tmit  for  Piotti  Parposei— 3faMe«.— On  the  twenty-third  of  August, 
1882,  Margaret  Oillman,  then  about  eighty-flve  years  old,  placed  about 
$2,300  of  money  belonging  to  her  in  the  hands  of  the  defendant,  with 
the  direction  and  upon  the  condition  that  after  the  death  of  herself  and 
her  husband,  who  was  then  over  ninety  years  of  age,  the  defendant 
should  use  the  money,  in  the  first  place  to  pay  funeral  expenses  and 
erect  a  suitable  monument  to  their  memories:  and  in  the  second  place 
to  have^masses.said  by  a  Roman  Catholic  priest  for  the  repose  of  their 
souls.  Htidf  that  this  cannot  be  upheld  as  a  trust  for  a  charitable  use  ; 
ihat  there  is  no  one  for  who§e  benefit  the  trust  is  held.  The  beneficiaries 
are  both  dead  and  beyond  the  reach  of  human  law.  Their  souls  are 
intended  as  the  beneficiaries  and  the  money  is  to  be  expended  for 
masses,  for  the  repose  of  their  souls.  But  the  soul  of  one  who  has 
departed  this  life  is  incapable  of  taking  an  interest  in  the  property  left 
behind.  OUman  v.  McArdle,  N.  Y.,  Aug.  2.  Chicago  L.  N.,  Sept.  29, 
1883. 


WHL—OotidiHoncU  Disposition, — Where  a  testator  about  to  start  on  a 
Journey  made  his  will  and  testament,  premising:  '*! deem  it  prudent  to 
provide  for  the  disposition  of  my  property  in  case  I  should  not  return ;" 
held  that  the  phrase  cited  was  not  a  condition  upon  which  the  will  de- 
pends, but  simply  sets  forth  one  of  the  circumstances  which  induced 
the  testator  to  make  his  will  before  departure.  Bradford's  AdnCx  v. 
Bradford,    Ky.  May,  1883.    16  Rep.  332. 
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CURRENT  TOPICS. 


THS0BV80B07   THE  XAIU. 

A  liberal  New  York  paper,  The  Tndk  Seeker^  speaks  thus 
respecting  Postmaster-General  Gresbam's  action  in  regard  to 
tbe  Louisiana  Lottery  swindle : 

''A  higb-banded  proceeding  in  a  republic  witb  a  written 
constitution  is  tbe  recent  act  of  Postmaster-General  Gresbain 
in  ordering  tbe  postmaster  at  New  Orleans  to  witbbold  not 
only  all  letters  directed  to  tbe  Louisiana  Lottery  Company, 
but  tboee  directed  to  a  bank  of  tbat  place,  on  tbe  ground  that 
tbe  bank  was  a  cover  for  tbe  lottery  company  and  tbe  lottery 
company  a  swindle.  Granted  tbat  tbe  lottery,  per  «f,  is  evil, 
it  is  none  tbe  less  an  illegal  step  for  tbe  postmaster-general  to 
take.  In  directing  tbis  withholding  of  properly  directed 
letters,  Mr.  Gresbam  has  gone  a  long  way  toward  tbat  inter- 
ference with  private  correspondence. which  years  ago  drove  an 
English  postmaster-general  into  political  disgrace.  The  Eng- 
lish people  reasoned  that  if  the  postoffice  officials  could  open 
sealed  correspondence  which  they  thought  contained  treason 
they  could  open  it  for  any  other  purpose,  political  or  pergonal; 
Just  so  will  the  American  people  reason  to-da^.  If  Mr. 
Gresbam  can  detain  letters  addressed  to  a  bank  because  he 
suspects  they  are  really  intended  for  a  lottery  company,  there 
is  no  safety  for  any  one  against  whom  the  postmaster  may 
have  a  suspicion.  The  alleged  power  to  do  this  is  derived 
fh>m  the  so-called  Comstoek  laws.  These  1bW9  should  be 
repealed' fcr  the  safety  of  the  country  agaioest  suoh  arbiirifeif 
and  unconstitutional  ordiers  as  Geneitd^  Gi^diam'  is  givlMi 
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Who  constituted  him  dictator  and  censor  of  public  mails  and 
morals?    Certainly  not  the  people." 

This  is  unnecessarily  severe.  The  violator  of  the  mails  and 
oorruptor  of  public  morals  have  no  right  which  the  people  or 
the  government  are  bound  to  respect.  If  any  person  or  any 
corporation  attempt  to  throw  their  protection  around  and 
cover  up  a  fraud,  or  assist  it  in  circumventing  the  law,  such 
person  or  corporation  becomes  particimua  eriminiSf  and  should 
be  shown  no  respect  or  leniency.  Gresham's  action  was  emi- 
nently proper  and  just. 


IX70BTAVT   OASIS. 

Mr.  J.  W.  Donovan  makes  a  good  suggestion  in  his  article, 
printed  elsewhere  in  this  number,  and  that  is,  that  all  cases  of 
special  interest  to  the  profession,  all  methods  of  leading  attor- 
neys which  may  he  of  benefit  to  the  profession  at  large,  be  care- 
fully preserved  and  reported  for  the  benefit  of  the  profession, 
the  same  as  all  special  cases  in  medicine  and  surgery  are  care- 
fully preserved  and  reported  in  the  interest  of  science.  If  this 
were  done  as  thoroughly  by  the  lawyers  as  it  is  by  the  doctors, 
the  benefit  would  outweigh  the  time,  trouble,  and  expense  of 
doing  so. 


NOTES  OF  CASES. 


ntAIO)  AS  1  OOVSIDIBATIOV. 
Judge  Paxson,  of  the  Supreme  Court  of  Pennsylvania,  in 
the  case  of  Winton  v.  Preemanf  16  Rep.  340,  decided  the  twenty- 
sixth  of  last  March,  said  that  ''It  is  settled  by  numerous  au- 
thorities, that  there  is  no  more  binding  consideration  known 
to  the  law  than  the  mutual  fraud  of  the  parties.  It  is  not 
the  province  of  the  law  to  help  a  rogue  out  of  his  toils.  The 
rule  is  to  leave  the  parties  where  it  finds  them,  giving  no  relief 
and  no  countenance  to  contracts  made  in  violation  of  statute; 
Senhey  v.  Wetting,  X^  Wr.  240;  Evans  v.  Dravo,  12  Marris,  62." 
In  this  case  the  court  held  that  where  a  promissory  note  is 
given  fraudulently  and  coUusively  in  order  to  hinder  and  delay 
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creditors,  it  is  binding  as  between  the  parties  thereto,  and  that 
the  maker  can  not  set  up  as  a  defense  either  the  fraud  or  the 
want  of  consideration  against  either  the  payee  or  his  assignee 
who  takes  in  good  faith  and  without  knowledge  of  the  fraud. 


ORIGINAL  ARTICLES. 


imnmiG  cabis.— vo.  m. 

When  Dr.  Agnew  made  his  skilful  opening  in  General 
Garfield's  side,  relieved  the  pain  and  let  the  world  breathe 
freer  by  a  single  act,  thousands  applauded  science.  That  sci- 
ence was  experience.  When  Graham  cleared  McFarland  for 
•hooting  Richardson  in  the  Tribune  office  in  72,  pe<{ple  said 
"  so  much  for  sham  insanity."  Graham's  act  was  experience. 
When  Ford  was  acquitted  quite  recently  in  Missouri,  men 
murmured  at  the  ignorance  of  juries. 

Time  has  demonstrated  that  General  Garfield's  doctors  wer« 
skilful  but  science  was  most  decidedly  wanting.  All  of  the 
instruments  were  deceptive  on  the  location  of  the  bullet,  on 
its  direction  and  the  extent  of  the  injury. 

The  public  were  behind  the  age  in  the  McFarland  case,  as 
every  important  murder  trial  since  has  clearly  shown.  And 
to-day  it  is  a  noted  fact  that  no  jury  can  be  found  to  convict 
a  man  or  woman  well  defended  who  has  taken  life  in  defense 
of  their  home  or  fireside — especially  where  one  has  punished 
the  destroyer  of  his  wife's  virtue,  and  the  family  were  shown 
to  live  happy  before  the  victim  meddled  with  forbidden  fruit. 
Laws  are  not  strong  enough,  statutes  are  not  binding  enough 
to  stay  the  husband's  hand  in  this  species  of  self-defense. 
Juries  know  it  and  lawyers  realize  it  everywhere. 

As  to  the' acquittal  of  FoVd,  something  of  prejudice  may 
have  crept  into  the  jury  box,  but  the  real  cause  of  the  verdict 
was  a  lack  oj  bdi^  in  the  people  a  evidence.  There  was  a  general 
over-confidence  that  is  the  means  of  losing  many  cases. 

People  were  too  sanguine  of  skill  in  Garfield's  case  and 
over-confident  in  the  Ford  case. 

There  is  a  common  disposition  to  underrate  oar  enemies. 
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Lawyers  too  often,  on  the  statement  of  clients,  assume  tfa»t- 
there  is  no  defense,  or  that  there  is  no  other  ride  to  the  question.. 
Defeat  lurks  along  this'  line  always — success  lies  in  a  different- 
direction. 

It  is  well  to  assume  that  the  jury  will  hear  the  other  side, 
that  they  will  see  any  weakness  in  your  witnesses,  and  bal- 
ance the  evidence.  That  which  is  fairest  produces  most  jus- 
tice; facts  given  with  the  most  candor,  enforced  by  the- 
clearest  circumstances,  will  capture  the  common  sense  of  a 
jury. 

To  be  convinced  of  this  fact,  spend  a  half  hour  with  some 
good  juryman,  fresh  from  a  well  contested  suit  in  which  you. 
were  defeated.    He  will  teach  you  more  than  a  law  lecture. 
He  will  show  you  that  you  have  much  to  learn  on  the  subject 
of  clearness,  much  to  prove  that  you  took  for  granted. 

If  cougsel  will  note  down  and  preserve  for  a  dozen  years  the 
rare  points  of  practice,  and  th(e  daily  little  victories  in  courts 
under  his  immediate  notice,  he  will  profit  very  greatly  by  the 
habit.  If  law  journals,  like  medical  monthlies,  would  tally 
and  preserve  for  reference  the  strange  incidents,  and  their 
application  to  daily  trial  in  every  state^  it  would  form  a  fund 
of  information  invaluable  in  practice.  This  must  be  the  end 
^and  object  of  more  in  the  profession  before  we  shall  profit  by 
the  wisdom  of  experience.  There  is  no  patent  on  such  knowl- 
edge. It  is  no  injury  to  a  lawyer  in  Ohio  that  one  in  Ken- 
tucky has  found  his  best  rule  in  practice.  Theps^s  very  lit- 
tle danger  of  rivalay  between  counsel,  and  aKthat' is  done  in 
an  open  court  room  ib  public  property,  for  thcf  public  benefit. 

I  have  often  observed  how  carefully  all  special  cases  in 
medicine  or  surgery  are  kept  and  reported  in  the  interest  of 
science,  and  I  predict  that  within  a  score  of  years  the  science 
of  law  will  copy  this  valuable  practice,  and  more  than  this, 
the  power  and  influence  of  well  managed  evidence  in  trials  of 
fact  before  juries,  will  become  a  branch  of  study  next  in  im- 
.  portance  to  elementary  principles. 

Robert  Topiiibs  and  Ale^tander  Stevens  once  contested  a  suit 
growing  out  of  a  doctor'sbill  that  is  very  instructive,  as  well  a»- 
jniiusing.  After  proving  the  number  and  valu^  of  the  visits,. 
Toombs  rested,  and  Stevens  told  hia  client  the  case  was  dearly: 
mitfe^  ontftr  plaintiff,  and  left  no  room  for  defense. 
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Defendant  was  greatly  displeased,  and  followed  by  saying, 
*'  I  hired  you  to  speak,  and  I  want  you  to  speak."  *'  But,"  re- 
joined Stevens,  ''  there  is  nothing  to  be  said.  '*  Then,"  said 
the  stubborn  client,  "  if  Bobby  Toombs  won't  be  too  hard 
on  me,  I'll  speak."  Toombs  said  he  would  not,  and  Peter 
proceeded  (I  abreviate  slightly  from  newspaper  report)  : 

"  Gentlemen  of  the  jury,  you  and  I  is  plain  farmers,  and  if 
we  don't  stick  together  these  lawyers  and  doctors  will  get  the 
advantage  of  us.  I  ain't  no  lawyeror  doctor,  and  I  ain't  no  ob- 
jections to  them  in  their  proper  place,  but  they  ain't  farmeis, 
gentlemen  of  the  jury.  Now,  this  man,  Royston,  was  no  doc- 
tor, and  I  went  for  him  to  doctor  my  wife'sBore  leg,  and  he  put 
some  salve  on  it,  and  some  rags,  but  never  done  it  a  bit  of 
good.  I  don't  believe  he  is  a  doctor  anyway  There  are  doc- 
tors, sure  enough,  but  this  man  don't  earn  his  money,  and  if 
you  send  for  him,  as  Mrs.  Sarah  Atkinson  did  for  a  negro  boy 
worth  91,000,  he  just  kills  him  and  wants  you  to  pay  it." 

•*  I  don't,'  thundered  the  doctor. 

**  Did  you  cure  him  ?"  asked  Peter,  with  the  slow  accents  of 
a  judge  with  a  black  cap  on.  The  doctor  was  silent,  and  Peter 
proceeded:  *^As  I  was  saying,  gentlemen  of  the  jury,  we 
farmers,  when  we  sell  our  cotton,  got  to  give  value  for  the 
money  we  ask,  and  doctors  ain't  none  too  good  to  be  put  to  the 
same  rul^.  '  And  I  don't  believe  this  Sam  Royston  is  a  doctor 
nohow." 

**  Look  at  my  diploma,  if  you  think  I  am  no  doctor." 

*'  His  diploma!"  exclaimed  th^  orator,  with  great  contempt. 
-^^  His  diploma !  Gentlemen,  that  is  a  big  word  for  printed 
sheepskin,  and  it  don't  make  no  doctor  of  the  sheep  as  first 
wore  it;  nor  does  it  of  the  man  as  now  carries  it;  a  good 
newspaper  has  more  in  it,  and  I  show  to  you  t^at  he  ain't  no 
doctor  at  all."  The  doctor  was  now  in  a  fury,  and  screamed 
•out : 

''  Ask  my  patients  if  I  am  not  a  doctor." 

''  I  asked  my  wife,"  retorted  Peter.  "  She  said  she  thought 
he  was  not." 

*'  Ask  my  other  patients,"  said  the  doctor. 

This  seemed  to  be  the  straw,  that  broke  the  camel's  back  r 
for  Peter  replied  with  a  look  and  tone  of  unutterable  bbAxmb  : 
**  That  is  a  hard  saying,  gentlemen  of  the  jury,  and  on#  tbat 
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requires  me  to  die,  or  to  have  powers  ceased  to  be  exercised 
since  the  apostles.  Does  he  expeo*  me  to  bring  the  angel 
Gabriel  down  before  his  time  and  cry  aloud:  *  Awake,  je 
dead,  and  tell  this  court  and  jury  your  opinion  of  Sam  Roys- 
ton's  practice?'  Am  I  to  go  to  the  lonely  churchyard  and  rap 
on  the  silent  tomb  and  say  to  them  at  rest  from  physic  and 
doctors'  bills,  'Rise  up  here,  you,  and  state  if  you  died  a 
natural  death,  or  was  hurried  on  by  the  doctors?'  He  says 
ask  his  patients,  and,  gentlemen  of  the  jury,  they  are  all  dead! 
Where  is  Mrs  Beasley's  man,  Sam?  60  ask  the  worms 
in  the  graveyard,  where  he  lies.  Mf.  Peak's  woman. 
Sarah,  was  attended  by  him,  and  her  funeral  was  appointed, 
and  he,  the  doctor,  had  the  corpse  ready.  Where  is  the  likely 
Bill  that  belonged  to  Mr.  Mitchell  ?  Gone  in  glory  express- 
ing his  opinion  of  Royston's  doctoring!  Where  is  that  baby 
of  Harry  Stephens?  She  is  where  doctors  cease  to  trouble,, 
and  the  infants  are  at  rest.  Gentlemen,  he  has  eaten  chickens 
enough  at  my  house  to  pay  for  this  salve.  I  found  the  rags, 
and  I  don't  suppose  he  charges  for  making  her  worse,  and 
even  he  don't  pretend  to  charge  for  curing  her,  and  I  am 
humbly  thankful  he  never  gave  her  nothing,  as  he  did  his 
other  patients,  for  some'thing  made  'urn  all  die  mighty  sudden.*'' 

The  applause  was  great.    The  doctor  lost,  and  Peter  woa. 

Detroit,  Mich.  J.  W.  Donovan. 


REPORTED    CASES. 


raMISS    DTTSBTATS-FAILintB   07   ISSmB-BXAL   BBTATB-DUCOIT. 

{Ohio  Supreme  Oourt  OommxMion,    October  16, 1S83.) 
Stannard  r.  Case  et  al. 

Ij.  C,  Jr.,4n  1880  died  Intestate,  leaving  an  estate  in  land  which  came  to 
him  by  descent  ftrom  his  father;  L.  C,  Sr.,  who  died  in  1S64.  L.  C, 
Jr.,  never  married,  and  no  brother,  sister,  or  legal  representatives  ef 
either  snnrived  him.    His  mother,  Mrs.  L.  C,  8r.,  died  in  1867. 

J7eki.-  Thatunder  paragraph  5,  section  4158,  Rev.  Stats.,  1880,  said  estate 
passed  to  and  vested  in  the  brothers  and  sisters  of  L.  C,  Sr.,  or  their 
legal  representatives. 

Reserved  in  the  District  Court  of  Cuyahoga  County.. 
Facts  stated  in  the  opinion. 
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Edvmrd  Roln/y  OaldwM  &  Sherwood,  and  Harrison,  Olds  & 
Martha  for  plaintiff  in  error. 

JS.  P.  Ranney  and  Samud  E.  WilUamwn,  for  defendants  in  error. 

Nash,  J.  January  6, 1880,  Leonard  Case,  Jr.,  died  intestate* 
leaving  an  estate,  in  land,  which  came  to  him,  by  descent, 
from  his  father,  Leonard  Case,  Sr.  His  father  died  in  1864 
and  his  mother  in  1857.  Leonard  Case,  Jr.,  was  never  mar- 
*  ried,  and  no  brother,  sister,  or  legal  representatives  of  either, 
survived  him.  Both  parents  left  brothers  and  sisters,  or  their 
legid  representatives. 

The  plaintiff  in  error  contends  that  this  estate,  under  the 
laws  of  Ohio,  passes  to,  and  vests  in,  the  brothers  and  sisters 
of  Mrs.  Leonard  Case,  Sr.,  or  their  legal  representatives,  as 
well  as  to,  and  in,  the  brothers  and  sisters  of  Leonard  Case, 
3r.,  or  their  legal  representatives. 

The  defendants  in  error  claim  that  this  estate  passes  to,  and 
vests  in,  the  brothers  and  sisters  of  Leonard  Case,  Sr.,  the  an« 
cestor  from  whom  the  estate  came,  or  their  legal  representa- 
tives; and  that  the  brothers  and  sisters  of  Mrs.  Leonard  Case, 
Sr.,  or  their  legal  representatives,  have  no  interest  therein. 

This  controversy  must  be  determined  by  the  construction 
to  be  given  to  a  part  of  paragraph  five,  section  4158  of  the 
Kipvised  Statutes  of  Ohio,  1880.  This  section  regulates  the 
descent  and  distribution  of  any  real  estate  or  inheritance 
which  came  to  a  j)er8on  by  descent,  devise,  or  deed  .of  gift 
from  an  ancestor,  and  who  dies  intestate. 

The  fifth  paragraph  reads  as  follows : 

''Fifth.  If  the  ancestor  from  whom  the  estate  came,  is  de- 
ceased, the  estate  shall  pass  to,  and  vest  in,  th^  children  of  the 
ancestor  from  whom  the  estate  came,  or  their  legal  representa- 
tives; if  there  are  no  children  of  the  ancestor  from  whom  the 
estate  came,  or  their  legal  representatives,  the  estate  shall 
pass  to,  and  vest  in,  the  husband  or  wife  relict,  of  such  ances- 
tor, if  a  parent  of  the  decedent  during  the  life  of  such  relict, 
and  on  the  *death  of  such  husband  or  wife,  or  if  there  is  no 
such  husband  or  wife,  the  estate  shall  pass  to,  and  vest  in,  the 
brothers  and  sisters  of  such  ancestors,  or  their  legal  repre- 
sentatives; and  for  want  of  such  brothers  and  sisters,  or  their 
legal  representatives,  to  the  brothers  and  sisters  of  the  half- 
blood  of  the  intestate,  or  their  legal  representatives,  thougL 
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such  brothers  and  sisters  are  not  of  the  blood  of  the  anceiBtor 
from  whom  the  estate  came." 

The  words  of  said  paragraph,  important  to  this  case,  are 
these:  ''Or,  if  there  is  no  such  husband  or  wife,  the  estate 
shall  pass  to,  and  vest  in,  the  brothers  and  sisters  of  such  an- 
cestors, or  their  legal  representatives."  Paragraph  five,  of 
section  4158,  Revised  Statutes  of  Ohio,  1880,  does  not  difler,  in 
substance,  from  paragraph  five,  section  one,  of  the  act  of  March 
4,  1865  (62  Ohio  L.  32.) 

It  is  admitted  that,  prior  to  1865,  under  the  acts  of  April  17, 
1857  (54  Ohio  L.  194),  of  March  14, 1853  (51  Ohio  L.  499),  of 
March  7,  1835  (33  Ohio  L.  48),  of  February  24,  1831  (29  Ohio 
L.  252),  of  February  11,  1824  (22  Ohio  L.  123),  of  December 
30,  1815  (14  Ohio  L.  36),  and  of  December  19,  1814 
(13  Ohio  L.  1),  this  estate  would  have  passed  to 
and  vested  in  the  brothers  and  sisters  of  Leonard 
Case,  Sr.,  or  their  legal  representatves.  If  this  estate,  as 
is  contended  for  by  the  plaintifi"  in  error,  now  passes  to  and 
vests  in  tbe  brothers  and  sisters  of  Mrs.  Leonard  Case,  8r.,  or 
their  legal  representatives,  as  well  as  to  the  brothers  and  sis- 
ters of  Leonard  Case,  Sr.,  it  is  accomplished  by  the  amended 
act  of  March  4,  1865,  and  by  the  simple  use  of  the  word 
'*  ancestors,''  in  the  fifth  paragraph  of  section  one,  instead  of 
the  word  "ancestor." 

We  are  of  the  opinion  that  there  was  no  intention  upon  the 
part  of  the  general  assembly  to  make  the  change  now  claimed 
to  have  been  made.  By  reading  all  the  parts  of  this  statute 
together,  it  becomes  apparent  that  such  an  estate,  as  the  one 
involved  in  this  action,. passes  to  and  vests  in  the  brothers  and 
sisters  of  the  ancestor  or  ancestors  from  whom  the  estate  came, 
or  their  legal  representatives. 

In  the  act  of  March,  1865,  changes  were  made  in  the  former 
manner  of  distributing  estates,  and  were  made  by  the  use  of 
clear  and  exact  language.  If  the  change  contended  for  was 
also  contemplated  by  the  legislature,  it  would  have  used  the 
words  following,  or  others  equally  capable  of  making  the 
intent  apparent  : 

"Or  if  there  is  no  such  husband  or  wife,  the  estate  shall  pass 
to  and  vest  in  the  brothers  and  sisters  of  such  husband  and 
wife,  or  their  legal  representatives." 
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Even  the  plaintiff  in  error  must  admit  that  the  construc- 
tion which  she  asks  for,  is  not  free  from  doubt.  Jt  is  the 
duty  of  the  general  assembly,  when  it  attempts  to  change 
the  distribution  of  ancestral  estates,  which  has  prevailed  for 
more  than  fifty  years,  to  do  so  by  such  a  use  of  words  that  its 
intent  will  not  be  obscure,  or  a  subject  of  conjecture.  If  it  has 
not  done  so  the  doubt  should  be  resolved  in  favor  of  the  old 
statute. 

[To  appear  in  40  Ohio  St.]  Judgment  affirmed. 


XmnOIPAL  GOBKOaAnOV— STBER   IMPBOTSlCSVT-JirBISBICTIOir— 

B8T0FPSL. 

{Ohio  Supreme  Oourt.    October  16, 188S.) 

Tone's  Exbs.  bt  al.  v.  City  of  Columbus  and  five  othbb 

CASES. 

1.  The  prinolplM  of  estoppel  apply  as  well  where  proceedings  of  acor- 
■  poxation  are  qaestioned  on  the  ground  of  the  anconBtltntionality  of 

the  statute  under  which  they  are  had,  as  where  they  are  attacked 
apon  other  grounds,  unless  such  proceedings,  or  what  is  sought  to  be 
aooompUHhed  by  them,  ^reperee  illegal  or  tnalum prohibitum.  Want 
of  power  in  the  corporation  may  be  waived,  or  an  estoppel  may  arise 
fh>m  failure  to  assert  it  at  the  proper  time. 

2.  The  act  of  March  SO,  1875,  under  which  the  improvement  of  North 

High  street  was  made,  having  been  declared  unconstitutional  {State 
ex  reL  v.  Mitehetl^  31  Ohio  St.  6d2),  such  of  the  property  owners  as  peti- 
tioned for  the  privileges  of  the  act,  acted  as  officers  of  election  or 
commissioners  of  the  improvement,  voted  at  the  election  for  com* 
missioners,  or  actively  participated  in  CHUsing  the  improvement  to 
be  made,  are  estopped  from  asserting  such  nnconstitntionality. 

3.  A  petitioner  for  the  privileges  of  the  statute,  will  be  estopped  to  deny 

the  power  under  it  of  the  city  to  grant  his  petition ;  but  the  mere 
fact  of  petitioning  will  not  estop  him  from  objecting  tliat  the  sub- 
sequent proceedings  uf  the  city  have  been  condacted  in  violation  of 
the  requirements  of  the  statute^- 

4.  Such   petitioner   has  the   right  to  assume  the  peiformance  of  its 

duty  by  the  city  coancil,  whidi  was,  before  acting  upon  the 
petition  by  ordering  the  iniprovenftent,  to  ascertain  whether  a  suf- 
ficient number 'had  signed  to  confer  jurisdiction. 
6.  Active  participation  in  causing  the  improvement  to  bo  made  will 
estop  the  party  engaged  therein  from  denying  the  validity  of  the 
a^tsessment,  but  to  create  an  estoppel  from  silence  merely,  it  must  be 
shown  that  the  owner  had  Icnowledge :  1.  That  the  improvement  was 
being  made.  2.  That  it  was  intended  to  assess  the  cost  thereof,  or 
some  part  of  it,  upon  his  property.    3.  That  the  infirmity  or  detect  in 
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the  prooeedingpft  existed  which  he  is  to  be  estopped  from  ssserting ; 
end,  4.  It  mast  appear  that  some  special  benefit  aocroed  to  his  prop- 
erty from  sach  improvemeut,  which  it   is  inequitable,  under  the. 
droumstances,  he  should  e^Joy  without  compensation. 

6.  Wliile  such  owner  is  presumed  to  know  of  the  invalidity  of  the 

statute,  a  presumption  of  .knowledge  does  not  exist,  as  to  those  who 
are  silent  merely,  with  regard  to  the  illegality  of  the  proceedings  of 
the  council,  or  public  officers,  which  he  has  the  right  to  assume  are 
regular,  until  be  has  knowledge  to  the  contrary. 

7.  Married  women/ with  respect  to  their  separate  property,  and  sucn  an 

improvement,  are  subject  to  the  same  liability  to  be  estopped  by 
their  conduct  sa  if  sole. 

Rbsbrved  in  the  District  Court  of  Franklin  County. 

The  plaintiffs  filed  in  the  Court  of  Common  Pleas  of  Frank- 
lin County  a  petition,  the  material  parts  of  which  are  as 
follows : 

'*  The  plaintifis  say  that  they  are  the  duly  appointed  and 
qualified  executri:x  and  executor  of  the  last  will  and  testa- 
ment of  Minor  P.  Tone,  deceased.  The  defendant,  the  City 
of  Columbu^i,  is  a  city  of  the  second  class,  duly  organized 
under  the  laws  of  Ohio ;  the  defendant,  P.  W.  Corzilius,  is  the 
county  treasurer  of  said  Franklin  county,  and,  as  such,  ex- 
officio  city  treasurer  of  the  said  City  of  Columbus. 

"On  the  twenty-first  day  of  June,  1876,  the  city  council  of 
the  said  City  of  Columbus  passed,  and  thereafter  caused  to  be 
published,  a  pretended  ordinance  of  said  city,  whereof  the  fol- 
lowing is  a  true  copy  : 

*'^An  ordinance  to  authorize  the  improvement  of  High 
street  from  the  south  side  of  Naghten  street  to  the  north  cor- 
poration line. 

**  *  Whereas,  the  owners  of  two-thirds  of  the  property  abut- 
tini;  upon  High  street,  between  the  south  side  of  Naghten 
street  and  the  north  corporation  line  have  petitioned  the  coun- 
cil to  authorize  the  improvement  of  said  street  between  the 
points  above  named,  by  grading,  paving,  and  curbing  the 
same  under  the  provisions  and  privileges  of  an  act  of  the  Geur 
eral  Assembly  of  the  State  of  Ohio,  passed  March  30, 1876,  and 
entitled  *'  an  act  to  provide  for  the  improvement  of  streets  and 
avenues  in  certain  cities  of  the  second  class,  and  the  cost  of 
such  improvements  will  not  exceed  9100,000:  "    Therefore, 

"  *  Section  1.  Be  it  ordained  by  the  city  council  of  the  City 
of  Columbus,  That  the  part  of  High  street  which  lies  between 
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the  points  above  named  be  improved  oj  grading,  paving,  and 
curbing  the  same,  under  the  provisions  and  privileges  of  said 
act  of  the  Oeneral  Assembly  of  the  State  of  Ohio,  passed 
March  30, 1875,  and  the  election  of  five  commissioners  to  con- 
trol and  superintend,  under  the  provisions  of  said  act,  such 
grading,  paving,  and  curbing  is  hereby  authorized. 

"'Sec.  2.  ThatS.  W.  Andrews,  G.  A.  Prambes,  and  John 
Fisher,  citizens  of  said  City  of  Columbus,  and  owners  of  prop- 
erty abutting  on  said  part  of  High  street  so  directed  to  be  im- 
proved, be  and  they  are  hereby  appointed  to  fix  the  time  and 
place  of  holding  the  election  of  said  commissioners  and  to  act 
as  officers  of  such  election. 

" '  Sec.  3.  That  the  resolution  for  the  improvement  of  High 
street  and  appointment  of  officers  of  election  heretofore,  on 
June  7,  1875,  passed  by  this  council,  be  and  the  same  is  hereby 
repealed. 

" '  Sec.  4.  This  ordinance  shall  take  effect  immediately  upon 
the  expiration  of  ten  days. after  the  first  publication  of  the 
same. 

'^  *  John  G.  Mitchbll, 

"  *  President  of  the  OUy  CbunciY. 

"  •  Attest : 

"  *  Frank  Wilson,  Olerk, 

"*  Pvsed  June  21,  1875.' 

"  That  under  said  ordinance,  on  the  — r-  day  of  July,  1876, 
at  and  under  an  election  held  under  authorization  of  said  ordi- 
nance, John  G.  Mitchell,  Frederick  Michel,  John  R.  Hughes. 
Henry  M.  Neil,  and  E.  L.  Hinman  were  elected  such  commis- 
sioners, and  afterwards  organized  as  a  board  of  commissioners 
under  said  act,  and  proceeded  to  determine  the  kind  and 
description  of  pavenfient  and  improvement  to  be  made  and 
used  on  said  street,  and  made  and  entered  into  contracts  in 
the  name  of  the  City  of  Columbus  for  furnishing  the  materials 
for  and  grading  and  paving  said  part  of  High  street,  and 
caused  the  improvement  of  the  street  adopted  by  them  to  be 
made,  and  in  doing  so  acted  solely  under  the  provisions  of 
said  act  and  the  authority  thereof.  The  cost  and  expenses  of 
said  improvement  under  the  contracts  so  made  therefor  by 
said  commissioners,  were  to  be  paid  according  to  the  method 
of  said  act.    The  cost  of  said  improvement,  including  the  in- 
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cidental  expenses  attending  the  same,  was,  as  plaintifb  are 
advised  %nd  avers,  about  $229,000.  The  board  of  commis- 
sioners aforesaid  have  assessed  said  entire  costs,  and  including 

the  costs  of  intersections  and  crossings,  in  amount  $ , 

upon  the  property  fronting  and  abutting  upon  the  improve- 
ment by  the  foot  front,  and  upon  the  several  lots  and  parcels 
of  land  so  fronting  and  abutting  in  proportion  to  their  feet 
front ;  the  ammut  so  assessed  for  each  front  foot  is  97.15. 

'^  Plaintiffs  say  that  at  the  time  of  the  passage  of  said  ordi- 
nance one  Minor  P.  Tone  was  the  owner  of  the  following 
described  lands  uud  tenements  fronting  on  that  part  of  High 
street  so  improved,  480  34-100  feet,  to-wit:  situate  in  the 
county  of  Franklin,  state  of  Ohio,  and  in  the  city  of  Colum- 
bus, bounded  and  described  as  follows,  to-wit: 

"The  said  board  of  commissionertj  have  delivered  to  the 
auditor  of  the  said  county  a  copy  of  the  plat  and  schedule  caused 
by  them  to  be  prepared  of  said  street  so  improved,  showing 
the  separate  lots  and  pieces  of  ground  fronting  on  said  im- 
provement, and  the  names  of  the  several  owners  thereof,  and 
the  amount  assessed  upon  such  lot  or  piece,  of  ground,  includ- 
ing the  lands  and  tenements  of  said  Minor  P.  Tone,  above 
described.  The  said  auditor  has  placed  said  assessment  upon 
the  tax  duplicate  of  the  county  to  be  collected,  and  said  dupli- 
cate is  now  in  the  hands  of  the  treasurer  of  the  county  for 
collection,  who  demands  of  the  plaintiff  now  to  pay  two- 
sevenths  of  the  entire  amount  so  as  aforesaid  assessed  upon 
the  property  of  said  Minor  P.  Tone,  with  interest  at  the  rate 
of  seven  per  cent.,  and  refuses  to  receive  the  other  taxes  levied 
and  obarged  upon  e^aid  lands  of  Minor  P.  Tone,  deceased, 
unless  the  plaintiffs  will,  at  the  same  time,  pay  said  two- 
sevenths  part  of  said  assessment,  with  interest,  as  aforesaid. 
The  plaintiffs  say  that  s^aid  ass  jiSsment  so  made  upon  the  land^ 
of  said  Minor  P.  Tone  is  irregular,  illegal,  and  absolutely  void, 
for,  among  others,  the  following  reasons:  The  assessment  id 
greater  in  amount  than  said  city  council  were  authorized  to 
levy,  or  cause  or  permit  to  be  levied,  in  any  one  year;  and 
the  amount  required  to  be  paid  in  each  year  was  greater  than 
said  city  council  was  authorized  to  require  to  be  paid,  or  t« 
permit  to  be  required  to  be  paid,  in  each  of  said  years. 
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'  ^'  Plaintiffs  say  that  they  are  advised  and  believes  by  the  laws 
of  this  state  said  lands  of  the  said  Minor  P.  Tone  could  not  be 
charged  by  special  assessment  in  any  one  year  beyond  twenty- 
five  per  cent,  of  the  value  thereof  as  assessed  for  taxation  upon 
the  tax  duplicate  of  the  county,  nor  could  more  than  t6n  per 
cent:  of  said  valuation  be  required  to  be  paid  in  any  one  year 
toward  the  satisfaction  of  any  such  assessment. 

''The  plaintiffs  say  that  said  assessipent  so  made  as  afore- 
said upon  said  first  and  second  tracts  aforesaid  exceeds  twenty- 
five  per  cent,  of  the  valuation  of  said  lands  and  tenements  as 
valued  for  taxation,  and  the  amount  required  to  be  paid  by  said 
assessment  each  year  exceeds  ten  per  cent  of  such  valua- 
tion. 

'*  Plaintiffs  are  advised,  believe  and  aver  that  the  owners  of 
two-thirds  of  the  feet  front  of  the  propertv  fronting  or  abut- 
ting upon  that  part  of  High  street  which  lies  between  the 
terminal  points  of  said  improvement,  did  not  petition  the 
city  council  of  said  City  of  Columbus  for  the  privileges  of 
the  said  Act  of  the  General  Assembly,  of  the  State  of  Ohio, 
entitled  '  An  act,  to  provide  for  the  improvement  of  streets 
and  avenues  in  certain  cities  of  the  second  class,'  passed 
March  30,  1876;  and  the  plaintiffs  aver  that  the  said  city 
council,  of  said  city,  did  not  acquire  jurisdiction  to  pass  said 
ordinance  of  .the  date  of  June  21,  1875^  and  that  by  reason' 
thereof  all  proceedings  thereafter  including  said  assessments 
are  ab.%olutely  void. 

''The  plaintiffs  further  say  they  are  advised^  and  believe^ 
.and  aver  that  said  act  entitled  '  An  act  to  provide  for  the  im- 
provement of  streets  and  avenues  in  certain  cities  of  the  sec- 
x>nd  class,'  passed  March  30,  1875,  conferred  no  authority  upon 
said  city  council  to  order  or  permit  thereunder  said  improve- 
ments to  be  made,  or  said  commissioners  to  be  elected,  or  to 
authorize  said  commissioners  to  make  said  improvement,  or 
to  contract  for  the  same,  or  to  make. said  assessment  upon 
the  said  lands  of  the  plaintiffs  and  others,  for  the  reason  that 
aaid  act  in  its  essential  provisions  is  contrary  to  the  previs- 
ions of  the  constitution  of  this  state,  and  therefore  in  all  re- 
spects in  the  matters  aforesaid,  absolutely  void  and  of  jig 
«flbot  whatever;  and  the  plaintiffs  are  advised,  believe  and 
aver  that. the  supreme  court  of  this  state  has  by  its  judgment 
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Tendered  since  the  passage  of  said  ordinancie  in  a  proceeding 
pending  in  said  court,  wherein  the  said  City  of  Columbas  waff 
the  relator  and  said  commissioners  were  respondents,  held  and 
declared  that  said  act  in  its  essential  provisions  was  against 
the  dbnstitution  of  this  state,  and  absolutely  void  and  of  no 
effect  whatever  as  a  legal  enactment,  and  assuch  was  without 
effect  and  force." 

The  petition  contains  many  other  allegations,  which  are 
not  material  to  the  questions  considered  by  the  court. 

And  afterwards,  by  leave  of  the  court,  the  plainti&  filed 
the  following  amendment  to  said  petition : 

'*  The  plainti£b,  for  amendment  to  their  petition  aver  that 
at  the  time  of  the  pasteage  of  the  said  oidi  nance  mentioned 
in  the  plaintiffs^  petition,  the  said  city  council  had  the  means 
of  knowing,  and  did  know  that  the  owners  of  the  requisite 
number  of  feet  front  abutting  on  said  improvement,  had  not 
petitioned  said  city  couucil  therefor. 

''And  said  plaintiffs  further  aver  that  more  than  a  month 
after  the  passage  of  said  ordinance,  and  after  the  city  civil 
engineer  had  reported  to  s^id  city  council  that  the  requisite 
number  of  petitioners  had  not  been  obtained,  the  said  city 
council  and  the  officers  of  said  city,  by  fraud  and  stealth,  per- 
sonally solicited  and  psocured  the  names  of  additional  prop- 
erty'owners  on  said  street  representing  nearly  one  thousand 
feet  front  thereon  to  sign  said  petition  for  the  sole  purpose  of 
making  it  appear  that  enough  property  owners  had  petitioned 
for  said  improv^knent,  although  said  property  owners  repre- 
senting said  one  thousand  feet  front  could  not,  at  that  time,, 
legally  sign  said  petition,  as  said  property -owners,  said  city 
council  and  the  officers  of  said  city  well  knew. 

''  And  said  plaintiffs  further  aver,  that  nearly  one  year  after 
the  passage  of  '8aid  ordinance,  and  after  investigation  by  said 
city  council,  the  city  civil  engineer  again  reported  to  said  city 
council  that  the  owners  of  the  requisite  number  of  feet  front 
had  not  petitioned  for  saij}  improvement,  notwithstanding^ 
said  fraudulent  addition  of  names  to  said  petition,  and  that 
thereupon  said  crty  coun'cil  ordered  that  a  number  of  feet 
front  abutting  on  said  improvement  and  belonging  to  said 
City  of  Columbus  should  be  counted  as  petitioning  therefor,, 
although  in  fact  neither  said  City  of  Columbus  nor  any  of  iU 
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officerd}  had,  up  to  that  time,  signed  said  petition,  and  have 
not  yet  signed  the  same,  and  although  neither  could  said  City 
of  Columbus,  nor  any  one  for  it,  at  that  time,  have  legally 
signed  said  petition,  as  said  city  council  well  knew. 

•'*  And  said  plaintiffs  further  say  that,  prior  to  the  making 
of  any  contracts  for  said  improvement,  or  the  issuing  of  any 
bonds,  or  the  incurring  of  any  liability  whatever  therefor,  said 
•city  council  was  notified  by  remonstrances,  signed  by  a  large 
number  of  the  property-owners  on  the  street  that  the  owners 
•of  the  requisite  number  of  feet  fronting  the«;^on  had  not 
signed  said  petition  and  that  of  those  who  had  signed  the 
petition,  a  large  number  had  represented  themselves  as  owning 
a  large  number  of  feet  front,  to-wit :  about  three  thousand  feet 
front,  more  than  the}*  actually  owned,  and  that  others  w}io 
had  signed  said  petition  were  not  the  owners  of  any  property 
■abutting  on  said  street,  and  were  not  authori2l&d  to  sign  the 
same  for  any  propertjr-owner  theceon  ;  of  all  of  which  matters 
3,nd  things  the  said  city  council  had  full  knowledge  prioj  to 
the  making  of  any  contract,  or  the  issuing  of  any  bonds,  or 
the  incurring  of  any  liability  whatever  for  said  improve- 
ment.. 

"And  p}aintiffi<  say  that  in  and  about  the  making  of  said 
improvement  the  said  Minor  P.  Tone,  deceased,  had  a  good 
right  to  rely  and  did  rely  upon  the  good  faith  and  honesty  of 
the  said  citv,  its  officials,  and  the  commissioners  in  charge  of 
said  improvement,  and  that  the  facts  herein  stated  have  come 
to  their  knowledge  since  the  filing  of  their  original  petition 
herein." 

The  allegations  thus  made  are  common  to  the  petitions 
and  amended  petitions  in  the  different  cases. 

The  following  are  the  distinctive  features  of  each.  Tone's 
•executors  say : 

"The  plaintiffs  say  that  they  are  informed  that  said  Minor 
P.  Tone  signed  a  paper  which  was  represented  to  him  to  be -a 
petition  for  the  improvement  of  said  street;  that  he  signed 
the  same  at  the  request  of  the  person  holding  the  paper,  and 
9olely  upon  the  representation  that  said  improvement  would 
mot  cost  to  exceed  94  per  foot  front,  and  with  the  understand- 
ing that  signing  said  petition  should  be  of  no  force  or  effect, 
«yid  that  said  citv  council  should  take  no  action  thereon 
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unleas  the  owners  of  two-thirds  of  the  feet  front  of  the  prop- 
erty fronting  and  abutting  upon  that  part  of  said  High  street 
that  lies  between  the  terminal  points  of  said  improvements 
should  petition  said  council  for  the  privileges  of  the  said  Act 
of  the  General  Assembly  of  the  State  of  Ohio,  passed  March 
30|  1875.  The  said  plaintiffi  aver  that  the  cost  df  said  im- 
provement was  greatly  in  excess  of  |4  per  foot  front,  and  the 
plainti£b  are  advised  and  believe,  as  they  have  above  averred 
that  the  owners  of  two^thirds  of  the  feet  front  of  the  property 
fronting  and  abutting  on  that  part  of  said  High  street  that 
lies  between  the  terminal  points  of  said  improvement  did  not 
petition  said  city  council  for  the  privileges  of  said  Act  of  the 
Oeneral  Assembly  of  the  State  of  Ohio,  passed  March  30,  1875. 

*'  Plaintiffs  say  that  said  Minor  P.  Tone  did  not  institute  any 
legal  proceedings  to  enjoin  the  making  of  said  improvement 
or  to  restrain  the  commissioners  from  contracting  for  the  same, 
for  the  reason  that  he  was  a  non-resident  of  Franklin  county, 
Ohio,  and  said  Minor  P.  Tone  was  ignorant  of  the  fact  that 
said  commissioners  were  proceeding  illegally,  and  that  said 
improvement  was  going  to  cost  more  than  could  be  legally 
assessed  against  said  property  of  the  said  Minor  P.  Tone;  but 
the  plaintiffs  are  advised  and  believe  that  some  of  the  property 
owners  on  said  street  did  commence  a  proceeding  in  the  court 
against  the  said  City  of  Columbus  and  said  commissioners  to 
restrain  the  making  of  said  improvement,  and  that  said  im- 
provement was  made,  as  aforesaid,. notwithstanding  the  pend- 
ency of  said  action." 

The  petition  of  Kate  E.  Adams  contains  this  allegation: 

''The  plaintiff,  Kate  E.  Adamp,  says:  That  she  is  a  married 
woman,  and  that  the  real  estate  hereinafter  described  i8,her 
separate  property,  and  under  her  sole  control. 

"  The  plaintiff  says  that  she  did  not  petition  said  city  coun- 
cil to  pass  said  ordinance,  but  on  the  contrary,  she  refused  to 
sign  a  petition  therefor  when  solicited  so  to  do,  and  she  did 
not  in  any  manner  countenance,  encourage  or  agree  to  said 
improvement  being  made ;  nor  did  she  vote  at  said  election 
of  said  commissioners,  nor  did  she  in  any  manner  take  part 
in  said  election. 

"  The  plaintiff  did  not  institute  any  legal  proceedings  to 
enjoin  the  making  of  said  improvement,  or  to  restrain  the 
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commissioners  from  contracting  for  the  same  for  the  reason  of 
her  inability  to  give  the  requisite  bond  required  in  such  and 
like  cases,  but  the  plaintiff  is  advised  and  believes  that  some 
of  the  property-owners  on  said  street  did  commence  a  pro- 
ceeding in  the  court  against  the  said  City  of' Columbus  and 
said  commissioners  to  restrain  the  making  -of  said  improve- 
ment and  contracting  for  the  same,  and  that  said  improve- 
ment was  made  as  aforesaid  notwithstanding  the  pendency  of 
said  action." 

Nancy  A.  Evans,  who  alleges  that  she  is  a  married  woman 
and-  the  owner  of  the  real  estate  as  her  separate  property, 
makes  the  following  allegation:  ''  Plaintiff  says  she  did  not 
petition  said  city  council  to  pass  said  ordiuance,  nor  did  she 
do,  or  cause  to  be  done,  anything  that  tended  in  any  way  to 
cause  or  permit  said  improvement  to  be  made ;  she  says  that 
she  did  not  enjoin  or  institute  any  legal  proceedings  to  pre- 
vent said  commissioners  from  carrying  on  said  improvement ; 
that  she  was  wholly  unable  to  have  given  the  requisite  bonds 
by  law  required  in  such  proceedings." 

Anna  M.  Woodruff  says  that  she  signed  the  petition  under 
the  same  circumstances  and  representations  averred  by  Tone's 
executors  in  their  petition,  and  she  assigns  the  same  reason 
for  not  commencing  proceedings  to  enjoin,  as  those  given  by 
Mrs  Adams. 

Eli  M.  Downs*  petition  is  silent  as  to  whether  he  signed  the 
petition  for  the  improvement  or  did  any  act  either  to  en- 
courage or  discourage  itR  being  made. 

George  W.  Carter  alleges :  "  He  did  not  petition  said  city 
council  to  pass  said  ordinance,  but,  on  the  contrary,  did  sign 
and  assist  in  circulating  a  remonstrance  against  the  passing 
of  said  ordinance,  and  that  the  said  ordinance  was  passed 
against  the  remonstrance  of  plaintiff,  and  very  many  other? 
of  the  owners  of  the  property  fronting  on  said  improvement. 
Plaintiff  did  not  vote  at  said  election  of  said  commissi ners, 
nor  did  he  in  any  manner  take  part  in  said  election,  nor  did 
he  in  any  manner  aid  or  countenance  the  making  of  said  im- 
provement, or  the  taking  of  any  step  therein  by  said 
anthorities." 

To  each  of  the  petitions,  and  the  amendments  thereto,  the 
dtfendants  filed  a  demurrer  upon  the  ground  that  the  said 


i2i  Ohio.  Law  Joubmal. 

petition  did  not  state  facts  sufEieient  to  constitute  a  caa$e  of 
action.  Upon  hearing,  said  demurrers  were  sustiEuned,  and 
judgments  rendered  for  defendants.  Tone's  .executors.  Downs 
and  Evans,  appealed  to  the  district  court,  and  Woddrufl^ 
Carter  and  Adams  filed  petitions  in  error  in  the  district  court 
to  obtain  reversals  'of  the  judgment  of  the  common  pleas. 
AU  of  the  cases  were  thereupon  reserved  by  the  district  court 
for  decision  here. 

12.  B,  Woodruff,  W.  £  Qu^ritiy  Ouerin  &  Lowe,  HamiUon  <£- 
Henderwn,  for  plaintiflb  in  error. 

J.  R  Wright,  A.  W.  Krumm,  Harriaon,  Olds  &  Maunk,  for  de- 
fendants in  error. 

Doyle,  J.  In  SUiUtxrd.  v.  Mitchell,  31  Ohio  St.  592,  it  was 
decided  by  this  court  that  the  act  of  March  30,  1875,  under 
which  the  improvement  of  North  High  street  was  cuade,  was 
in  conflict  with  §  1,  art.  13,  of  the  constitution,  and  tnerefote- 
void. 

That  was  a  proceeding,  in  mandamus,  to  compel  the  com. 
smissioners  of  the  improvement  to  make  an  assessment,  upoa 
the  abutting  property,  for  the  cost  of  the  improvement;  the 
controversy  between  the  commissioners  and  the  City  of  Colum- 
bus being  as  to  whether  the  intersecting  streets  and  alleys 
were  to  be  excluded  from,  or  charged  with  the  assessment,,  in 
common  with  the  abutting  lots. 

The  majority  of  the  commissioners,  resisting  the  claim  of 
the  city,  presented  the  question  whether  the  act  was  consti« 
tutional,  insisting  that  if  it  Was  not,  the  coart  would  not 
compel  them  to  make  the  assessment  upon  any  of  the  abutting 
property. 

Having  held  the  act  to  be  unconstitutional,  the  court  was 
called  upon  to  consider  whether  its  invalidity  constituted  an- 
answer  to  the  alternative  writ;  in  other  words  to  the  claim  of 
the  city. 

It  was  held  that  it  did  not.-  The  commissioners  wereScK 
lected  by  a  vote  of  the  property  owners;  they  were  the  active 
agents  in  the  construction  of  the  improvement,  and  incurring 
the  large  outlay  for  which  the  city  issued  its  bonds;  and  they 
had  full  knowledge  that  the  only  provision  made  by  the  act 
•of  March  80, 1875,  for  the  payment  of  such  indebtedness,  wis 
by  an  assessment  upon  the  abutting  property..    So  far  as  iher 
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commissioners  were  concerned  it  isclear,  and  it  was  so  decided, 
that  they  were  estopped  from  raising  the  question  under  which 
they  sought  to  justify  their  action. 

This  cour(,  however,  in  that  case  extended  the  application 
of  the  doctrine  of  estoppel  to  others  besides  the  commissioners, 
and  beyond  the  finding  that  the  commissioners  could  not  on 
that  ground  refuse  to  make  the  assessment.  It  was  held  to 
apply  to  all  who  had  participated  in  causing  the  improvement 
to  be  made;  and  to  the  extent  that  they  were  estopped  from 
denying  the  validity  of  the  assessment  made  to  pay  the  cost 
thereof. 

It  is  urged  here  that  the  court  was  not  warranted  in  that 
case  in  deciding  that  any  one  would  be  estopped  to  deny  the 
validity  of  the  assessment,  or  in  including,  within  the  rule  es- 
tablished, any  class  of  persons  other  than  the  commissioners 
themselves,  and  that  all  that  is  apparently  considered  or  de- 
cided beyond  that  found  in  the  opinion  of  the  court,  is  o6d^ 
dictum. 

We  think  otherwise.  The  act  under  which  the  improve- 
ment was  made,  provided  that  the  commissioners  should  be 
selected  from  the  owners  of  abutting  property;  and  they  were 
themselves,  as  such  owners,  liable  for  the  payment  of  a  part 
of  tlie  cost  of  the  improvement.  It  also  appeared  in  the  case, 
that  a  petition  was  presented  to  the  city  council,  by  owners 
of  abutting  property,  asking  for  the  privileges  of  the  act  in 
question,  and  that  owners  of  abutting  property  had  also  voted 
for  and  elected  such  commissioners. 

The  court  was  called  upon  to  say  more  than  that  the 
mere  form  of  making  an  assessment  should  be  gone  through 
with;  i. «.,  that  when  made  it  would  be  of  some  benefit  to 
the  relator ;  that,  at  least,  under  the  facts  then  appearing  to 
the  court,  some  part  of  it  would  be  collectable.  If  no  such 
facts  existed,  or,  if  the  court  was  of  opinion  thai,  because  of 
the  unconstitutionality  of  the  law,  no  estoppel  could  arise,  and 
hence  no  assessment,  however  made,  could  be  collected,  it 
would  not  have  done  so  vain  and  useless  a  thing  as  to  .require 
the  comibissioners  to  do  an  act  from  which  no  benefit  could, 
ensue,  and  by  the  omission  to  do  which,  no  one  could  be 
harmed.  Hence,  while  the  decision  of  that  case  is  not  con- 
clusive upon  any  individual  property  owner,  until  he  it' 
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brought  within  the  rule  established,  it  must  be  considered  as 
settled  by  it,  that  the  commissioners,  and  all  who  participated 
with  them  in  causing  the  improvement  to  be  made,  are  es- 
topped from  settins:  up  the  invalidity  of  the  statute  as  a 
ground  for  refusing  to  pay. 

We  are  not  inclined  to  review  that  question  or  to  disturb 
that  decision  in  that  respect. 

Who,  then,  are  those  who  caused,  or  participated  in  causing 
the  improvement  to  be  made?  (/learly  the  participation 
referred  to  is  such  acts  by  the  property  owner  as,  under  the 
provisions  of  the  law  in  question,  he  was  authorized  or  re- 
quired to  do,  to  wit :  to  petition  the  council  for  the  privileges 
of  the  act,  to  vote  for  the  commissioners  to  whom  the  making- 
of  the  improvement  was  to  be  entrusted,  or  to  hold  the  posi- 
tion of  commissioner  or  officer  of  election  under  the  provisions 
of  the  act.  These  acts,  or  any  of  them,  by  a  property  owner, 
will  bring  him  within  the  rule  announced  in  the  Michell  casev 
so  far  as  t6  estop  him  from  asserting  the  invalidity  of  the  stat- 
ute. He  may,  no  doubt,  be  estopped  in  many  other  ways.  A 
promise  to  pay  the  assessment,  if  the  work  was  done,  as  in 
Cbrry  v.  Ghiynor,  22  Ohio  St.  584,  would  probably  have  that 
effect.  We  do  not  mean  to  say  that  an  estoppel  to  assert  the 
invalidity  of  the  statute,  can  be  based  only  upon  signing  the 
petition  or  voting  for  commissioners,  but  to  hold  that  such 
acts  will  be  effective  for  that  purpose.  Tone,  it  is  alleged,, 
signed  the  petition.  The  circumstances  set  out  in  the  peti- 
tion, uuder  which  he  signed  it,  are  not  such  as  will  relieve 
him  from  whatever  responsibility  attaches  to  the  fact  of 
petitioning. 

II.  Does  the  signing  of  the  petition  alone,  estop  the  owner 
from  alleging  that  the  subsequent  action  of  the  city  council 
is  illegal  ? 

In  this  connection  the  report  of  the  decision  in  State  v. 
MUehdl^  supra,  needs  explanation  in  one  particular.  The  sec- 
ond proposition  in  the  syllabus  reads  as  follows.  '^  Notwith- 
standing the  uncontstitutionality  of  the  act,  where  the  abut- 
ting lot  owners  have  caused  a  street  to  be  improved  under  the 
act,  and  the  bonds  of  the  city  to  be  negotiated  to  pay  for  the 
improvement,  all  who  have  participated  in  causing  the  im- 
provement to  be  made,  are  estopped  from  denying  the  validity! 
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of  an  atifsessment  made  in  acoordanoe  with  the  act,  to  pavsuch 
bonds." 

It  ia  asserted  in  the  statement  of  facts  in  that  case,  that 
two-thirds  of  the  property  owners  had  signed  the  petition  and 
White,  C.  J.,  in  the  opinion,  assumes  that  to  be  true.  No  in- 
firmity in  the  proceedings  of  the  city  council,  or  the  commis- 
sioners, was  shown  to  or  considered  by  the  court  in  that  case. 
The  assessment,  therefore,  about  which  the  court  was  speak- 
ing in  the  report  of  that  case,  i^  one  which  would,  were  it  not 
for  the  infirmity  in  the  law,  be  perfectly  valid.  There  was  no 
other  case  before  the  court  or  considered  by  it.  There  is  noth- 
ing in  that  decision  that  warrants  the  inference,  sought  to  be 
drawn  from  it,  that  jurisdictional  defects,  occurring  after  the 
act  of  the  property  owner,  are  waived  by  signing  a  petition 
for  the  improvement,  without  other  acts  of  participation  or 
encouragement. 

The  petition  in  this  case,  fairly  construed,  contains  an  aver- 
ment that  two-thirds  of  the  property  owners  had  nqt  peti- 
tioned, at  the  time  of  the  passage  of  the  ordinance  by  the  city 
council.    That  allegation  is  admitted  by  the  demurrer. 

Under  section  twenty-four  of  the  act,  the  city  council  had  no 
right  to  authorize  the  improvement  until  such  two-thirds  of 
the  owners  had  petitioned  the  council  for  the  privileges  of  the 
act.  We  have  no  doubt  that  this  requirement  of  the  law  may 
be  waived  by  the  owners,  nor  that  they  may  by  their  acts, 
and  under  circumstances  by  their  inaction,  estop  themselves 
from  alleging  its  failure;  .but  we  are  equally  satisfied  that  the 
mere  signing  a  petition  will  not  have  that  effect. 

We  are  aware  that  authorities  can  be  found  which  appear 
to  hold  otherwise.  Those  principally  relied  upon  are  MdU  v. 
DeiraU,  18  Mich.  526;  and  C%  of  BuHingUm  v.  GilbeH,  31 
la.  856. 

The  former  case  was  decided  by  Cooley,  J.  The  objection 
to  the  assessment  was  that  the  city  had  no 'power  under  itJB 
charter  to  make  it ;  but  several  of  the  property  owners  signed  a 
petition  asking  the  city  council  to  improve  the  street,  and  in 
compliance  with  such  petition  the  improvement  was  ordered. 
By  the  Court :  "  Both  the  contractors  and  petitioners,  all  of 
whom  are  residents  of  the  city,  knew  that  by  the  city  charter, 
the  city  was  not,  and  could  not  be  made,  liable  for  the  cost  of- 
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the  work,  but  that  the  contractor  must  rely  upon  the  special 
assessment  exclusively.  There  is  no  claim  now,  on  the  pari  of 
these  petitioners,  that  the  assessment  is  made  on  any  different 
basis  from  that  contemplated  by  them  when  the  petition  was 
signed.  Under  these  circumstances  they  must  be  tnken'to 
have- been  willing  and  actively  consenting  parties  to^ll  the 
proceedings  which  led  to  the  assessment  and  to  have,  impiedly 
at  least,  consented  that  such  an  assessment  should  be  made. 
W.hether,  therefore,  the  assessment  be  legally  valid  or  not,  there 
is  not  the  least  ground,  on  their  part  for  claiming  the  inter- 
position of  a  court  of  equity,  by  its  extraordinary  process  of 
injunction,  to  stay  the  collection  of  the  assessment.  Their 
remedy,  if  any,  is  strictly  legal." 

This  decision  is  authority  to  support  the  proposition,  already 
asserted,  that  the  petitioners  waive  the  invalidity  of  the  statute 
under  which  the  assessment  was  made,  but  we  do  not  under- 
stand that  any  defect  in  the  proceedings  of  the  council,  after 
the  petition  was  signed,  was  asserted  in  that  case.  Certainly 
nothing  more  is  decided  than  that,  under  the  circumstances  of 
that  case,  pquity  will  not  afiford  relief  by  injunction  against 
such  an  assessment. 

Iif  the  case  of  SteekeU  v.  The  City  of  EaM  Saginaw,  22  Mich. 
104,  decided  a  few  years  later,  by  the  same  court,  it  was  held: 
'*^  Petitioners  to  a  city  council  for  a  public  improvement  will 
be  presumed  to  intend  that  the  work  shall *be  done  under  the 
city  charter,  and  while  they  will  be  estopped  in  equity  to 
deny  the  power  to  grant  their  petition,  Motz  v.  Ddroitj  18 
Mich.,  419,  yet  they  will  not  be  estopped  to  object  that  the 
proceedings  upon  their  petition  have  been  conducted  in  dis- 
regard of  the  law." 

Cooley,  J.,  speaking  for  the  court  says :  "  The  second  groi^id 
of  estoppel  applies,  to  all  the  complainants,  and  it  consists  in 
the  fact  that  they  were  all  residents  of  the  City  of  East  Sagi- 
naw, and  presumptively  cognizant  of  the  proceedings  being 
taken,  and  of  the  ifregularites  which  existed,  and  yet  made 
no.  complaint  until  the  work  was  completed,  though  th6j 
knew  that  under  the  charter  the  contractor  who  did  the  work 
could  only  be  paid  from  this  assessment.  This  ground  of 
estoppel  appears  to  us  to  be  rather  far-reaching  and  somewhat 
dangerous;    To  hold  that  a  man  is  bound  at  his  peril  to  take 
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notice  of  illegal  action  on  the  part  of  the  public  authorities,  is 
carrying  the  doctrine  of  constructive  notice  very  much  further 
than  the  authorities  will  warrant.  We  think,  on  the  other 
hand,  that  the  citizen  has  a  right  to  assume  that  the  law  is 
being  obeyed  instead  of  violated,  by  the  public  authorities, 
and  that,  at  least,  in  the  absence  of  any  evidence  of  previous 
knowledge  on  his  part  of  their  unlawful  action,  he  is  in  tjme 
with  his  protest  when  they  proceed  to  deprive  him  of  his 
rights  under  such  proceedings.'^ 

In  Burlington  v.  QHbert,  31  Iowa  356,  it  appeared  that  a  peti- 
tion was  signed  and  presented  to  the  council  by  Gilbert  and 
forty*eight  others,  asking  for  the  improvement.  The  solicitor 
reported  that  the  requisite  number  had  not  signed.  It  was  refer- 
red back  to  the  petitioners  who  obtained  additional  names  and 
again  presei^ted  it  to  the  council.  Gilbert  evidently  being  an 
active  agent  therein.  The  work  was  done  and  an  assessment 
made.  It  appeared  that  the  petition  did  not  contain  the 
requisite  number  of  signers,  and  the  court  held  Gilbert 
estopped.  It  appears  to  lay  some  stress  upon  the  fact  that 
Gilbert  and  his  associates  in  the  petition,  acting  together, 
presented  the  petition,  and  treats  it  as  a  waiver  of  the  require- 
ment as  to  the  number  of  petitioners,  or  as  a  representation 
that  the  requisite  number  had  signed,,  thereby  inducing  the 
city  to  ^nter  upon  the  improvement  requested.  We  do  not 
understand  the  case  to  hold  that  the  mere  signing  the  petition, 
without  the  other  circumstances,  would  have  amounted  to  an 
estoppel,  and  it  is  not  clear  that  under  those  circumstances 
the  estoppel  did  not  exist. 

In  the  matter  of  Sharp.  66  N.  Y.  257,  the  correctness  of  the 
latter  decision  was  denied. 

''  A  petition  had  been  presented  to  said  board  signed  by  the 
owners  of  property  fronting  on  said  street,  but  not  a  majority 
as  required  by  the  act  of  1870.  Heldy  that  a  signer  of  said 
petition  was  not  estopped  thereby  from  questioning  the  au- 
thority of  the  board  and  moving  to  set  aside  the  assessment ; 
that  he  had  a  right  to  rely  upon  a  performance  of  its  duty  by 
the  board,  which  required  it,  before  basing  any  action  on  the 
petition,  to  ascertain  whether  a  sufBcient  number  had  sigix^d 
to  confer  jurisdiction." 

We  think  this  is  a  correct  statement  of  the  law.    Upon 
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principle  there  is  no  basis  for  the  estoppel  thus  claimed.  -The 
owner  signed  a  petition  for  the  privileges  of  the  act;  for  the 
improvement  of  the  street.  He  did  not  thereby  represent  to 
the  city  that  his  name  made  the  requisite  two-thirds;  nor 
waive  the  legal  requirement  that  upon  the  presentation  of  the 
petition,  the  city,  before  basing  any  action  upon  it,  would 
ascertain  whether  the  legally  required  number  had  signed, 
and  refuse  to  order  the  improvement  if  they  had  i^ot. 

We  conclude,  therefore,  upon  principle  and  authority,  that 
the  plaintiff  in  error  is  not  estopped,  by  the  mere  fact  that 
he  signed  the  petition,  from  asserting  that  the  city  did  not 
obtain  jurisdiction  to  order  the  improvement,  because  two- 
thirds  of  the  owners  had  not  petitioned.. 

We  do  not  overlook,  or  in  any  way  qualify,  the  rule  that 
active  participation  or  encouragement  in  causing  an  improve^ 
ment  to  be  made,  will  estop  the  owner  engaging  therein,  from 
denying  the  validity  of  the  proceedings  and  the  assessment 
made  in  pu^uance  thereof.  This  rule  is  well  established  and 
is  founded  upon  principles  of  justice.  Biit  the  law,  which 
requires  a  petition  from  the  owners  of  two-thirds  of  the  prop- 
erty, to  give  the  city  council  jurisdiction  toorder  the  improve- 
ment, will  not  impose  upon  a  signer  of  such  petition,  who 
does  nothing  more,  the  burden  of  liability  to  pay  an  assess- 
ment, however  illegal  the  action  of  the  city  based  upon  his 
petition  may  be. 

III.  It  is  insisted,  however,  that  the  plaintiffs  in  error,  and 
other  property  owners  now  resisting  the  assessment,  are 
estopped  by  their  silence,  which,  it  is  claimed,  amounts  to 
acquiescence,  or  a  waiver  of  the  infirmities  in  the  statulie  and 
in  the  proceedings  under  it.  The  claim  is  that  sufficient 
appears  in  the  petitions  to  establish  such  estoppel,  to-wit : 
that  the  plaintiffs  had  knowledge  that  the  work  was  oontem- 
jdated,  ordered  and  completed;  that  they  had  knowledge  also 
that  the  city  contemplated  that  the  cost  of  the  improvement 
should  be  assessed  upon  the  abutting  property;  and  during 
all  the  time  from  the  initiatory  steps  until  the  completion  of 
the  assessment,  they  were  silent.  That  they  do  not  claim 
that  they  gave  any  notice  to  the  city  that  they  would  resist 
ihe  payment,  or  commenced  any  action  to  enjoin  the  city,  or 
the  commissioners,  from  proceeding  with  the  improvement, 
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or  issuing  the  bonds  to  pay  for  the  same.  Many  authorities 
are  cited  in  support  of  this  position.  Within  the  limits  of 
this  opinion  it  will  be  impossible  to  notice  very  many  of 
them,  or  to  attempt  to  distinguish  or  reconcile  them. 

We  notice  at  the  outset  that  many  of  these  cases  are  reports 
of  suits  in  equity,  governed  by  equitable  rules,  among  which 
an  important  one  is,  that  diligence  is  required  of  suitors  for 
its  favor;  that  where  a  person  is  guilty  of  unreasonable  delay 
in  asserting  his  rights,  or  where,  with  knowledge  of  his  rights, 
he  talces  no  steps  to  assert  them  until  others  have  entered  into 
engagements  of  a  burdensome  nature,  equity  will  not  relieve 
him  by  injunction  but  leave  him  to  whatever  remedy  the  law 
affords  him. 

This  rule  of  equity  has  been,  quite  uniformly,  applied  to 
suits  to  enjoin  the  levy  and  collection  of  assessments  for  public 
improvements.  Such  was  the  case  in  M6(z  v.  Detroit,  eupraj  and 
Kdloffg  V.  £Iy,  t5  Ohio  St.  64,  and  others  hereafter  noticed. 

But  under  our  statute  of  April  10,  1856  (S.  AC.  1161,  R.  S. 
§§5848,  5851),  an  enlarged  or  additional  remedy  is  given  to 
the  tax  payer.  While  the  action  under  it  is  still  equitable  in 
its  nature,  a  remedy  is  afforded  by  it  which  formerly  might 
be  had  only  at  law.  The  plaintiff  is  not  required  to  make  out 
a  case  in  eVery  element,  which  would  be  necessary,  without 
it,  to  entitle  him  to  equitable  relief.  It  is  sufficient  if  he 
show  that  the  tax  or  assessment  is  illegal ;  Stephan  v.  Dqnids 
27  Ohio  St.  536;  Steese  v.  OviaU,  24  Ohio  St.  253.  If,  in  his 
petition  under  the  statiite,  he  makes  a  case  which  shows 
the  proceedings  by  which  the  assessment  or  tax  was  levied 
were  illegal — not  merely  irregular, — and  it  is  claimed  he  is 
tetopped  from  asserting  such  illegality,  the  facts  upon  which 
that  claim  is  based,  which  do  not  appear  in  the  petition,  must 
be  alleged  by  way  of  answer. 

Under  this  statute  unless  the  facts  which  amount  to' an 
estoppel  are  shown,  the  plaintiff  is  in  time  with  his  petition 
for  injunction^  when  the  tax  is  place(i  upon  the  duplicate  or 
sought  U>  be  enforcL'd  against  him ;  Pomeroy,  Rem.  &  Rem. 
Rights,  §  712  and  citations.  The  petition  in  this  action  shows 
the  assessment  to  be  illegal  for  want  of  jurisdiction  in  the  city 
council  to  order  the  improvement,  because  two-thirds  of  the 
property  owners  had  not  petitioned  therefor.    The  averments 
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upon  which  the  estoppel  is  sought  to  be  based,  are:  that  Tone 
was  the  owner  of  property  on  the  street;  that  he  signed  a 
petition  for  the  improvement ;  and  that  he  did  not  institute 
any  legal  proceedings  to  enjoin  the  same,  because  he  was  .a 
non-resident  of  Franklin  county  and  ignorant  that  the  com- 
missiofters  were  pn  eeding  illegally. 

There  is  an  impoitant  element  of  estoppel  by  silenee  want- 
ing here,  viz.:  Knowledge  that  the  city  council  was  acting 
illegally,  or,  in  other  words,  knowledge  of  the  facts  upon 
which  he  now  relies.  The  doctrine  that  a  person  remaining 
silent,  when  he  ought,  in  the  exercise  of  good  faith,  to  have 
spoken,  will  not  be  allowed  to  speak,  when,  in  the  exercise  of 
the  same  good  faith,  he  ought  to  remain  silent,  cannot  be  ex- 
tended to  a  person  who  is  innocently  ignorant  of  the  fact 
upon  which  his  right  depends. 

How  could  the  property  owner  speak  of  the  defect  which,  it 
is  claimed,  he  has*  waived  by  his  silence,  unless  he  had  knowl- 
edge of  the  defect.  To  hold  him  responsible  for  his  want  of 
knowledge,  facts  must  be  shown  which  made  it  his  duty  to 
inform  himself. 

In  regard  to  proceedings  by  public  officers,  preliminary  to 
levying  a  special  assessment  for  the  improvement  of  a  public 
highway,  it  is  only  when  the  duty  to  speak  is  imperative  that 
mere  silence* on  the  part  of  a  land-owner  will  opierate  tm  an 
eetoppel;  Cooley,  Taxation,  p.  573;  Obunterman  v.  DubUn 
"Township^  38  Ohio  St.  To  sustain  an  estoppel  because  of  omis- 
sion to  speak,  there  must  be  both  the  opportunity  and  the 
duty  to  speak :  the  party  maintaining  silence  must  be  in  a 
situation  to  know  that  some  one  was  relying  thereon,  and 
acting,  or  about  to  act,  as  he  would  not  have  done  had  he 
spoken  and  asserted  his  right ;  Vide  v.  Judson,  82  N.  Y.  32. 

We  think  the  true  rule  is  this: 

Where  the  improvement  is  of  a  public  street,  upon  which 
the  owner's  property  abuts,  before  the  duty  to  speak  can  be' 
said  to  exist,  which  is  so  imperative  that,  if  he  keeps  silent 
then,  he  shall  not  afterwards  be  heard,  it  must  be  shown : 

First.    That:  he  knew  the  improvement  was  being  made 
T^egarden  v.  Davia,  36  Ohio  St.  601 ;  StqiAan  v.  DofMb,  27  Ohio 
81.544. 

Second.    That  he  had  knowledge  that  the  public  Mthori^ 
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Ilea  intended,  and  were  making  the  improvement  upon  the 
faith  that  the  cost  thereof  was  to  be  paid  by  the  abutting 
property  owners,  and  that  an  assessment  for  that  purpose  was 
contemplated ;  Hagmr  y.  The  OOy  of  Burlingtony  42  Iowa  661. 
Because  cities  may  improve  the  public  streets  out  of  the  gen- 
eral fund  and  without  a  special  assessment. 

Third.  That  helLnew  of  the  infirmity  or  defect  in  the  pro- 
ceedings, under  which  the  improvement  was  being. made, 
which  would  render  such  assessment  invalid,  and  which  he 
is  to  be  estopped  from  asserting. 

*'At  least  in  the  absence  of  any  evidence  of  previous  knowl* 
edge,  on  his  part,  of  their  unlawful  action,  he  is  in  time  with 
his  protest  when  they  proceed  to  deprive  him  of  his  rights 
under  such  proceedings;"  Cooley,  J.,  22  Mich.  104;  Daven- 
pari  Ogniral  Railway  Co^  v.  The  Davenport  Oas  Light  Co.,  43  Iowa 
301.  r 

Fourth.  Some  special  benefit  must  have  accrued  to  the 
owners  of  property,  distinct  from  the  benefits  enjoyed  by  the 
citi^ns  generally;  Stq)han  v.  Danids,  27  Ohio  St.  544;  80 
Indiana  194. 

In  Hagar  v.  The  City  of  Burlington,  42  Iowa  661,  the  action 
was  to  restrain  the  collection  of  an  assessment  upon  an  abut- 
ting lot  for  improving  the  street.  By  the  Court:  ''Appellant 
claims  that  plaintiff  is  equitably  estopped  from  denying  the 
validity  of  the  assessment ;  that  she  could  not  stand  by  in  si- 
lence and  see  the  city  expend  public  money  upon  her  property, 
by  the  improvement  of  the  street,  without  objection  or  pro- 
test, and  still  he  heard  to  object  to-the  validity  of  the  proceed- 
ing. 

*'The  plaintiff  procured  the  injunction  on  the  twenty-third 
of  October,  1873.  The  abstract,  does  not  show  when  the 
work  was  commenced,  nor  when  the  plaintiff  became  advised 
that  the  city  intended  to  assess  the  cost  of  the  improvement 
upon  her  property.  If  she  knew  the  work  was  progressing, 
she  may  have  supposed  the  city  intended  to  pay  for  it  out  of 
the  general  fund.  *  *  *  Facts  are  not  disclosed  which 
amount  to  an  estoppel."    See  also,  22  Mich.  204,  mpra. 

We  have  already  seen  that  a  petitioner  for  the  improve- 
ment has  the  right  to  rely  upon  t)ie  city  council  proceeding 
legally  and  regularly  upon  his  petition.    Certainly  one  who 
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is  not  a  petitioner  has  the  same  right.  There  canbe  no  waiver 
of  this  defect,  and  no  estoppel  which  will  prevent  him  from 
asserting  it  after  the  work  is  completed,  if  he  is  ignorant  of  it 
before  the  work  is  completed,  urvless,  indeed,  circumstances 
exist  which  made  it  hjs  duty  to  inform  himself,  or  show 
his  ignorance  to  be  culpable. 

Just  how  this  knowledge  is  to  be  shown  it  is  not  easy  to  say. 
That  it  may  be  shown  by  circumstances,  in  this,  as  in  any 
other  case  where  knowledge  is  an  essential  element,  is  no  doubt 
true.  Infirmities  in  the  public  statute  he  may  be  presumed 
to  know  ;  but  not  in  the  proceedings  of  the  council  or  muni- 
cipal officers  whose  acts,  as  we  have  seen,  he  has  the  right  to 
presume  are  regular. 

Uudoubtedly,  those  petitioning  in  this  case  for  the  privi- 
leges of  the  act,  or  voting  for  the  commissioners,  or  acting  as 
commissioners,  or  taking  any  active  part  under  the  statute 
in  causing  the  improvement  to  be  made,  may  be  presumed 
to  know  that  the  improvement  is  being  made,  and  that  its 
cost  is  to  be  assessed  under  the  provisions  of  the  statute,  upon 
abutting  property.  This  presumption,  iu  even  these  respects, 
can  not  extend  to  those  who  have  taken  no  such  part,  but  are 
charged  with  silence  only. 

When  the  above  named  requirements  are  found,  and 
it  is  shown  that  the  property  owner  has  been  benefited 
by  the  imprbvement,  at  least  to  the  extent  that  he  has 
been  thus  benefited,  he  will  be  estop{)ed  from  denying 
his  liability  to  pay.  It  then  became  his  duty  to  act 
upon  his  rights,  before  the  city,  for  his  benefit,  expended  its 
money  in  making  the  improvement,  upon  the  faith  that  he 
would  pay  his  just  share  thereof.  Had  he  spoken  then,  all 
that  he  now  asserts  as  illegality  would  have  been  corrected,  or 
the  expenditure  stopped;  or  if  not,  then  it  was  not  at  his 
peril  that  the  expenditure  w^s  made. 

It  was  as  mttch  his  duty  under  these  circumstances  to  make 
known  his  objections  and  ast^ert  his  rights,  as  if  he  saw  an^ 
other  person  making  improvements  and  expending  money 
for  his  benefit,  under  the  erroneous  impression  that  he  was 
liable  and  expected  to  pay  for  the  same.  If,  with  knowledge 
of  the  facts,  he  failed  to  speak,  but  allowed  the  improvement 
and  expenditure  to  be  made,  he  would  not  bepermitted  to  en- 
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joy  the  benefits  conferred  and  refuse  to  pay  for  them.  He 
would  be  estopped  to  deny  his  liability  to  pay  the  fair  value 
of  what  he  received. 

There  is  no  material  difference,  under  these  circumstances, 
whether  the  improvement  is  directly  on  the  land  of  the  owner, 
or  upon  the  highway  upon  which  such  land  abuts;  nor  that 
the  expenditure  was  made  by  the  city  and  not  by  an  indi- 
vidual. The  presumption  that  the  city  was  acting  in  good 
fftith,  the  owner*s  knowledge  that  they  were  acting  without 
authority,  that  the  improvement  was  for  his  benefit,  that  it 
was  made  upon  the  faith  that  he  would  pay  for  it,  demanded 
of  him,  in  fairness  that  he  make  known  his  rights  and  inten- 
tions then,  or  afterwards  keep  his  peace.  In  either  case  to  the 
extent  that  the  benefit  has  accrued  to  him,  equity  will  require 
him  to  make  compensiition. 

Whether  the  assessment  itself  is  to  be  considered  a  fair 
apportionment  of  the  benefit?  conferred,  even  prima  facie  •  s 
against  an  owner  estopped  by  his  silence;  or  whether  the 
limitation  upon  the  power  of  assessment,  to  twenty-five  per 
centum  of  the  value  of  ihe  property,  found  in  the  municipal 
code,  is  applicable  to  this  case,  are  questions  which  are  not 
now  material  for  us  to  consider. 

It  is  safe  to  assume,  however,  that  no  application  of  an 
equitable  rule,  will  be  made  that  will  operate  inequitably.  It 
is  not  so  much  in  cases  of  this  kind  that  the  estoppel,  which 
arises  from  silence,  gives  validity  to  an  invalid  preceding  or 
contract,  as  that  the  party  estopped  will  not  be  permitted  to 
repudiate  it,  except  upon  equitable  terms;  Am,  Dock  Imp,  Co, 
V.  School  TnMiees,  35  N:  J.  Eq.  181.  The  inequity  exists  in 
claiming  that  the  benefits,  which  accrued  to  him  thereby, 
shall  be  enjoyed,  without  compensation.  The  maxim,  ex  sequo 
et  bono,  should  govern. 

The  cases  most  relied  upon  by  defendant^  do  not,  it  seem)9 
to  us,  estbblish  a  different  doctrine. 

In  Leihstein  v:  The  Mayor  of  Newark,  24  N.  J.  Eq.  200,  the  de- 
fect conplained  of  was  not  in  the  legi.^lation  leading  to  the 
improvement,  but  in  the  defective  manner  in  which  the  work 
was  done.  The  doing  of  the  work  occupied  a  year,  the 
character  of  it  was  such  as  admitted  of  constant  inspectioti 
and  was  apparent  to  the  property  owners,  who,  with  knfowl^' 
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adgeof  tbe  facts,  and  without  objt^ctioa  od  aocoont  oi  them, 
permitted  the  city  to  pay  the  contractor  in  full.  It  was  held 
that  their  duty  to  take  some  action  at  least  to  apprise  the  city 
of  the  defectai  before  the  payment,  was  imperative,  and  a  court 
of  equity  would  not  hear  their  objection,  first  made  after  the 
contractors  were  paid  in  full. 

Duaenbwry  y.  The  Mayor  oj  Newark,  25  N.  J.  Bq.  296,  was  of 
the  same  character  and  was  decided  on  the  authority  of  the 
former  cose. 

RaUvwf  V.  Raihoay,  21  N.  J.  Bq.  288,  was  not  an  assessment 
ease.  It  was  but  an  application  of  the  rule,  well  established 
in  equity,  that  if  one  man  stands  by  and  encourages  another 
to  lay  out  money  in  improvements,  under  an  erroneous  opin- 
ion of  title,  or  under  the  obvious  expectation  that  no  obstacle 
will  afterwards  be  interposed  in  the  way  of  its  enjoyment, 
the  court  will  not  permit  any  subsequent  interference  with  it, 
by  him  who  promoted  or  encouraged  those  acts  of  which  he 
now  either  complains  or  seeks  to  obtain  the  advantage. 

In  Oity  of  New  Haiven  v.  JFhtr  Haven  and  WeetvOle  R.  JR.  Cb.,  38 
C)unn.  422,  the  court  finds :  *'  The  defendant  must  have  known 
that  the  improvement  would  largely  benefit  it  in  tbe  matter 
of  repairs,  that  the  proceeding  was  under  the  statute,  and  con- 
sequently at  the  expense  of  the  parties  benefited.  There  was 
no  reason  to  suppose  that  the  city  was  doing  the  work  of  de- 
fendant at  its  own  expense,  or  the  expense  of  other  parties. 
The  presumption  therefore  is,  in  the  absence  of  any  finding 
to  the  contrary,  not  only  that  defendant  consented  to  the 
making  of  the  improvement  by  thecity,  but  that  there  was  an 
implied  understanding  that  the  defendant  was  to  bear  its  fair 
pi^portfon  of  the  expense.  We  think  the  defendant  is  es- 
topped." 

The  infirmity  in  the  assessment  in  that  case  was  that  the 
city  under  its  charter  had  no  power  to  make  it.  The  pre- 
Huraption  which,  it  is  said,  existed  that  defendants  consented 
to  the  making  of  the  improvement,  and  impliedly  agreed  to 
pay  for  it,  arose  from  the  knowledge  of  the  defendant  that  it 
was  being  made,  for  hia  benefit,  upon  the  expectation  that  he 
would  pay  for  it,  and  that  he  was  actually  benefited  thereby. 
Whether  the  benefits  received  by  the  defendant  equalled  the 
amount  assessed  was  presented,  but  the  court  held  the  question 
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was  not  before  it,  as  under  their  statute  that  was  to  be  made 
only  by  an  appeal  to  their  superior  court  from  the  assessing 
board. 

Kellogg  v.  Ely,  15  Ohio  Si.  64,  so  often  cited  as  a  case  of  es- 
toppel by  silence,  and  confidently  relied  upon  here,  is  not  k 
caae  of  estoppel  in  the  true  sense  at  all.  Under  the  very 
strong  circumstances  of  that  case,  the  court  held  that  it  would 
not  r^flCratnthe  collection  of  the  tax  by  injunction,  but  would 
leave  the  plaintiff  to  such  remedy  as  he  may  have  at  law.  It 
is  not  placed  upon  the  ground  of  estoppel,  npr  is  there  any 
intimation  tliat  any  was  applicable  to  the  case ;  56  N.  Y.  26Q. 
But  if  there  was,  the  facts  of  that  case,  if  the  owner  had 
knowledge  of  the  defects,  make  a  very  strong  case  of  estoppel, 
and  the  report  of  the  case  docs  not  show  that  he  had  not  such 
knowledge,  but  the  inference  is  very  strong  that  he  had. 

In  QuifUan  v.  Myers,  29  Ohio  St.  500,  the  fact  affirmatively 
appears,  and  is  found  by  the  court,  that  Myers  had  knowledge 
of  all  the  facts.  That  he  knew  that  the  commissioners  were 
proceeding  without  a  majority  of  the  land-owners  to  be 
assessed,  before  the  improvement  was  commenced,  appears  to 
be  established  by  his.  reply  to  the  third  defense.  The  rule 
established  by  that  case  ie  this,  ''  In  equity  wherever  the 
rights  of  other  parties  have  intervened,  by  reason  of  a  man's 
conduct  or  acquiescence  in  a  state  of  things  about  which  he 
had  an  election,  and  his  conduct  or  acquiescence,  or  even  laches, 
was  based  on  a  knowledge  of  the  facte  he  will  be  deemed  to  have 
made  an  effectual  election ;  and  he  will  not  be  permitted  to 
disturb  the  state  of  things,  whatever  may  have  been  his 
rights  at  first."  That  there  may  be  an  estoppel  based  upon 
silence  is  quite  clearly  announced  by  that  case. 

:>=''  lY.  The  further  claim  is  urged  with  great  earnestness,  by 

counsel  for  plaintiff  in  'error,  that  a  complete  answer  to  all 

t'^'        that  has  been  said  is,  that  the  principles  thus  announced  do 
T^*        not  apply  to  a  case  where  there  is  an  entire  want  of  power  to 

4  '^        do  the  corporate  act.    That,  while  estoppel  may  exist  where 

<  ^        there  is  a  defective  execution  of  a  power  granted,  neither  si- 
lence nor  assent  will  supply  a  total  want  of  power. 

That  ^'  the  principles  of  estoppel  apply  where  the  proceed- 
ings are  questioned  on  the  ground  of  the  unoonstitutionaliiy 
<Bf  the  statute  under  which  they  are  had,  as  well  as  where  the. 
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brought  within  the  rule  established,  it  must  be  considered  as 
settled  by  it,  that  the  commissioners,  and  all  who  participated 
with  them  in  causing  the  improvement  to  be  made,  are  es- 
topped from  settins:  up  the  invalidity  of  the  statute  as  a 
ground  for  reAising  to  pay. 

We  are  not  inclined  to  review  that  question  or  to  disturb 
that  decision  in  that  respect. 

Who,  then,  are  those  who  caused,  or  participated  in  causing 
the  improvement  to  be  made?  (71early  the  paHicipation 
referred  to  is  such  acts  by  the  property  owner  as,  under  the 
provisions  of  the  law  in  question,  he  was  authorized  or  re- 
quired to  do,  to  wit :  to  petition  the  council  for  the  privileges 
of  the  act,  to  vote  for  the  commissioners  to  whom  the  making- 
of  the  improvement  was  to  be  entrusted,  or  to  hold  the  posi- 
tion of  commissioner  or  officer  of  election  under  the  provisions 
of  the  act.  These  acts,  or  any  of  them,  by  a  property  owner, 
will  bring  him  within  the  rule  announced  in  the  Michell  case« 
so  far  as  t6  estop  him  from  asserting  the  invalidity  of  the  stat- 
ute. He  may,  no  doubt,  be  estopped  in  many  other  ways.  A 
promise  to  pay  the  assessment,  if  the  work  was  done,  as  in 
Cbrry  v.  Oaynor,  22  Ohio  St.  684,  would  probably  have  that 
effect.  We  do  not  mean  to  say  that  an  estoppel  to  assert  the 
invalidity  of  the  statute,  can  be  based  only  upon  signing  the 
petition  or  voting  for  commissioners,  but  to  hold  that  such 
acts  will  be  effective  for  that  purpose.  Tone,  it  is  alleged,, 
signed  the  petition.  The  circumstances  set  out  in  the  peti- 
tion, uuder  which  he  signed  it,  are  not  such  as  will  relieve 
him  from  whatever  responsibility  attaches  to  the  fact  of 
petitioning. 

II.  Does  the  signing  of  the  petition  alone,  estop  the  owner 
from  alleging  that  the  subsequent  action  of  the  city  council 
is  illegal  ? 

In  this  connection  the  report  of  the  decision  in  State  v. 
MiteheU,  mpra^  needs  explanation  in  one  particular.  The  sec- 
ond proposition  in  the  syllabus  reads  as  follows.  '^  Notwith- 
standing the  uncontstitutionality  of  the  act,  where  the  abut- 
ting lot  owners  havei  caused  a  street  to  be  improved  under  the 
act,  and  the  bonds  of  the  city  to  be  negotiated  to  pay  for  the 
improvement,  all  who  have  participated  in  causing  the  im- 
provement to  be  made,  are  estopped  from  denying  thevalidityi 
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of  an  atifsessment  made  in  acoordanoe  with  the  act,  to  pay  such 
bonds." 

It  ia  asserted  in  the  statement  of  facts  in  that  case,  that 
two-thirds  of  the  property  owners  had  signed  the  petition,  and 
White,  C.  J.,  in  the  opinion,  assumes  that  to  be  true.  No  in- 
firmity in  the  proceedings  of  the  city  council,  or  the  commis- 
sioners, was  shown  to  or  considered  by  the  court  in  that  case. 
The  assessment,  therefore,  about  which  the  court  was  speak- 
ing  in  the  report  of  that  case,  i&>  one  which  would,  were  it  not 
for  the  infirmity  in  the  law,  be  perfectly  valid.  There  was  no 
other  case  before  the  court  or  considered  by  it.  There  is  noth- 
ing  in  that  decision  that  warrants  the  inference,  sought  to  be 
drawn  from  it,  that  jurisdictional  defects,  occurring  after  the 
act  of  the  property  owner,  are  waived  by  signing  a  petition 
for  the  improvement,  without  other  acts  of  participation  or 
encouragement. 

The  petition  in  this  case,  fairly  construed,  contains  an  aver- 
ment  that  two-thirds  of  the  property  owners  had  nqt  peti- 
tioned, at  the  time  of  the  passage  of  the  ordinance  by  the  city 
council.    That  allegation  is  admitted  by  the  demurrer. 

Under  section  twenty-four  of  the  act,  the  city  council  had  no 
right  to  authorize  the  improvement  until  such  two-thirds  of 
the  owners  had  petitioned  the  council  for  the  privileges  of  the 
act.  We  have  no  doubt  that  this  requirement  of  the  law  may 
be  waived  by  the  owners,  nor  that  they  may  by  their  acts, 
and  under  circumstances  by  their  inaction,  estop  themselves 
from  alleging  its  failure;  .but  we  are  equally  satisfied  that  the 
mere  signing  a  petition  will  not  have  that  effect. 

We  are  aware  that  authorities  can  be  found  which  appear 
to  hold  otherwise.  Those  principally  relied  upon  are  McU  v. 
DeiraU,  18  Mich.  526;  and  City  o/BuHingUm  v.  Gilbert,  31 
la.  356. 

The  former  case  was  decided  by  Cooley,  J.  The  objection 
to  the  assessment  was  that  the  city  had  no^power  under  itJB 
charter  to  make  it ;  but  several  of  the  property  owners  signed  a 
petition  asking  the  city  council  to  improve  the  street,  and  in 
compliance  with  such  petition  the  improvement  was  ordered. 
By  the  Court :  "  Both  the  contractors  and  petitioners,  all  of 
whom  are  residents  of  the  city,  knew  that  by  the  city  charter, 
the  city  was  not,  and  could  not  be  made,  liable  for  the  cost  of- 
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women,  owning  in  their  own  right  and  as  their  separate  prop- 
erty, the  lots  or  lands  abutting  upon  the  street  upon  which 
the  assessment  is  charged.  The  improvemctnt  in  question, 
being  for  the  benefit  of  such  separate  property  and  relating 
thereto,  and  the  benefits  accruing  therefrom  attachingto  such 
separate  property,  the  rules  heretofore  announced  apply  to 
them,  as  fully  as  it  they  were  femes  sole.  As  such  owners  they 
were  vested  with  the  full  right  to  petition,  to  vote,  and  to  act 
precisely  as  any  other  owner,  and  whatever  would  operate  as 
an  estoppel  were  they  sdUy  will,  with  respect  to  such  sepa.'Hte 
property,  have  the  same  effect  notwithstanding  their  covei ture. 

VI.  What  effect  the  signing  of  a  remonstrance  against  the 
passage  of  the  ordinance,  and  presenting  it  to  the  city  council, 
iis  in  Carter's  case,  will  hav(i,  will  depend  largely  upon  the 
subsequent  conduct  of  the  signers.  While  they  are  in  the 
attitude  of  remonstrants,  it  certainly  can  not  be  maintained 
that  they  are  silently  acquiescing. 

The  demurrers  must  be  overruled,  and  those  cases  that  were 
appealed  from  the  common  plea^  will  be  remanded  to  the  dis- 
trict court,  and  those  in  which  petitions  in  error  were  filed  in 
the  district  court  will  be  remandiMl  to  the  court  of  common 
pleas,  for  sucli  further  proceedings  as  are  atithorized  by  law. 

Okey,  J.  I  concur  in  the  judgments  rendered  in  these 
cases,  and  generally  in  the  views  expressed  by  the  majority 
as  to  the  questions  directly  presented  by  the  record  ;  but  I  do 
not  concur  in  the  view  that,  in  a  case  like  this,there  may  be 
an  estoppel  by  .silence.  That  question  is  not  presented  now, 
but  it  may  become  important  in  the  further  hearing  of  the 
causes,  and  hence  it  h£M3  been  deemed  proper  to  consider  it. 
In  my  opinion,  where  a  municipal  corporation  grades  and 
paves,  in  an  ordinary  manner,  one  of  the  public  streets  to 
which  it  ha.<4  a  title  in  fee,  and  seeks  to  charge,  under  an 
unconstitutional  law,  the  expense  on  the  owners  of  lots  abut- 
ting on  the  street,  such  owners  who  have  never  encouraged 
the  corporation,  its  officers  and  agentF,  by  actor  word,  in  mak- 
ing such  improvement,  will  not  be  estopped  to  enjoin  an 
assessment  for  such  improvement,  under  Rev.  Stats.,  §§5848, 
•5851,  although  they  have  been  materially  benefited  by  the 
improvement,  and  knew,  while  the  improvement  was  in 
progreJ»s,    that    two-thirds    of   such     owners     had     not,    aa 
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required  by  the  act,  petitioned  for  the  improvement,  and 
that  the  officers  and  agents  intended  to  assess  such  owners  for 
the  same.  To  estop  them  they  must  in  some  other  way  than 
by  mere  silence  and  inaction,  have  encouraged  such  officers 
and  agents  to  make  the  improvement.  The  Stale  v.  Railway 
Oo.,  74  Ma  163;  The  State  v  RaUioay  Co.,  31  Ark.  701 ;  tiattei' 
of  Van  Buren,  17  Hun.  527,  affirmed,  79  N.  Y.  384;  Starr  v. 
Burlingtony  45  Iowa  87 ;  Counterman  v.  Dublin  Tp,,  38  Ohio  St. 
515.  Quintan  v.  Myers^  29  Ohio  St.  500,  arose  under,  a  valid  act, 
and  I  do  not  deem  it  necessary  to  consider  whether  it  was 
properly  decided.  But  I  am  further  of  opinion,  that  where 
lot  owners  have  said  things  or  done  acts  whic|;i  were  intended 
to  and  did  encourage  .the  officers  and  agents  of  the  corporation 
in  making  the  improvement  under  the  statute,  such  statute  is 
as  to  them  valid,  and  should  be  enforced,  and  it  is  immaterial 
whether  they  actually  knew  that  there  was  any  defect  in 
the  law  or  the  proceedings  under  it,  or  were  or  were  not 
specially  beneBted  by  the  improvement. 

[To  appear  in  39  Ohio  St.]  Judgmmt  accordingly. 


BOOK  NOTICES. 


Ytdtnl  Dooisioai.  Omm  Argued  and  Deterininod  in  the  Supreme,  Circuit 
and  District  Courts  of  the  United  States.  Containing  the  opinions  of 
those  oourts  froin  the  time  of  their organlsAtion  to  the  present  date^ 
together  with  extracts  from  the  opinions  of  the  Court  of  Claims  and  the 
Attomeys-Gtonend,  and  the  opinions  of  general  importance  of  the 
Territorial  Courts.  Arranged  by  William  O.  Myer,  Author  of  an 
Index  to  the  United  states  Supreme  Court  Reports,  etc.  The  Gilbert 
Book  Company,  St.  Louis,  Mo.    1883. 

We  have  received  the  first  installment — the  first  two  liun* 
dred  and  twenty-four  pages — of  this  new  and  important  en- 
terprise. After  a  careful  examination,  we  unhesitatingly  say 
that  the  idea  is  a  capital  one,  and  that  if  the  work  through- 
out the  balance  of  the  series  comes  up  to  the  standard  of  ex- 
cellence of  this  first  installment,  the  work  will  be  an  essential 
to  every  well-regulated  law  office  in  the  land.  This  series  of  books 
will  be  a  companion  series  to  the  American  Reports  and  the 
American  Decisions,  so  well  and  favorably  known  to  the  pro- 
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fession.  This  series  has  the  advantage  of  coming  later  and 
being  conceived  on  an  entirely  new  and  novel,  but  at  the 
same  time  a  very  convenient  and  usefal  plan.  In  the  Fed- 
eral Decisions  the  cases  will  not  be  published  chronologically, 
but  will  be  arranged  under  appropriate  heads.  All  the  cases 
in  the  reports  to  be  collected  in  this  series  which  deal  with  a 
particular  question,  will  be  collected  under  one  head.  This 
plan  has  the  advantage  of  giving  to  thp  lawyer  all  the  eaaes 
that  touch  upon  the  point  he  is  investigating  with  the  least 
possibleoutlay  of  time  and  trouble — **  a  consummation  devoutly 
to  be  wished."  Again,  this  series  is  not  merely  a  selection  of 
important  and  leading  cases,  like  its  predicessors,  but  it  will 
contain  M  the  cases  decided  in  the  Suprems^  Circuit  and  District 
Oourts.  The  arrangement  is  modeled  after  the  most  approved 
plan  of  our  best  digests;  is  convenient,  practical,  and  the 
series  can  not  but  be  valuable  and  popular. 


OHIO  DECISIONS. 


SVFBSIU  COVBT. 


Hon.  W.  W.  Johmsom,  Cki^Ju»U<» 


flOR.  Oroims  W.  McUvainb.  Hon.  Jom  W.  Oumw. 

Hon.  William  H.  Umon.  Hon.  JoMn  H.  Dotls. 


(Mumims,  Ohio,  October  2S,  18S3. 

OKNBRAL.  DOCKET. 

128.  Robert  H.  Cochran  v.  Thomas  Almack  et  al.    Brror  to  the   District 

Court  of  CkMbocton  Oounty. 
JoffKSoir,  C.  J. 

Held:    A  defendant  is  a  competent  witness  to  transactions  with  a  de- 
ceased agent  of  plaintiff,  thoagh  nob  oooarring  in  his  preseooe,  if 

within  the  scope  of  such  agent's  authority. 
Judgment  alflrmed. 
199.  Devereiix  t\  Thornton,  hyi  bis  next  friend.    Error  to  the  Diatrlot 

Court  of  Ctiyahoga  County.    Judgment  affirmed.    No  penalty.    No 

Attorney  fee,  nnd  no  further  report. 
i:.'»i.  Ho'dine  v.  Long.    Error  lo  the  District  Court  of  Hamilton  County. 

Judgment  reverMOil  on  authority  of  Williams  v.  Haneoekf  86  Ohio  8t. 

296,  and  muM*  rin.aiKled  to  the  district  court  for  anew  trial. 
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201.  Bintdclj'  V.  Brown  {  itBBigiie«>,  etc.  Error  to  the  District  Ooort  of 
Lucas  County.    Dminissed  for  want  of  prepration,  under  rule  4. 

MOTION  DOCKET. 

275.  Etlieniel  Betz  r.  John  Bryan  et  al.  Motion  for  leave  to  file  a  peti- 
tion in  error  to  revenue  the  judgment  of  the  District  Court  of  Gallia 
County. 

DoYLBy  J. 

Id  1805  Bryan  and  others  beinj;  in  actual  possession  under  claim  ^f  title, 
i*ODveyed  Gallipolis  Island  to  K.  B.  by  deed,  with  covenants  of  war- 
ranty and  seixin,  and  placed  him  in  peaceable  possesion  thereof.  E.  B. 
oontinued  in  such  possession  of  the  whole  Isl  ind  until  February,  1874, 
when  he  conveye<l  the  same  to  B.  B.  by  deed  with  ouvenanu  of  gen- 
eral warranty  and  seizin  and  placed  her  in  full  ponsession  tliereof. 
In  1873  C,  in  an  action  of  ejectment  against  E.  B.  obtained  a  judg- 
ment for  the  recovery  by  metes  and  bounds  of  part  of  the  island,  but 
there  was  no  actual  eviction  of  £.  B.  thereunder.  In  the  summer  of 
1874  B.  B.  was  evicted  under  such  judgment  from  the  part  of  the 
islan^  covered  thcrebv. 

Held:  The  covenants  of  seizin  In  the  deed  from  Bryan  et  al.  were  real 
covenants,  and  paascil  by  the  conveyance  to  B.  B.,  heB<*e  no  a«;tion 
can  be  maintained  thereon  by  £.  B. 

Motion  ovei  ruled. 

280.  Edmund  C.  Morgan  and  ot tiers,  partners,  under  the  name  of 
Morgan,  Root  it  Co,  plaintiffs,  v,  H.  A.  Buyer  and  H.  A.  Bowlus, 
defendants.  Motion  for  leave  to  file  a  petition  in  error  to  the  Dis- 
trict Court  of  8eneca  Connty. 

Upson,  J. 

1.  The  rule  that  the  language  of  .a  promise  is  to  t>e  construed  most 
.  strongly  against  the  promisor,  can  not  prof^erly  be  applied  to  the 

construction  of  a  Kuaranty. 

2.  A  guarantor,  like  a  surety,  is  lx>und  only  by  the  express  terms  of  his 

contract. 

3.  The  language  used  is  to  be  understood  in  its  plain  and  ordinary  sense, 

as  read  in  the  light  of  the  surrounding  circumstances,  the  situation 
of  the  parties,  and  the  object  of  the  guaranty,  and  that  construction 
given  which  most  nearly  conforms  to  the  intention  of  the  parties. 

4.  If  the  language  is  equally  capable  of  each  construction,  the  one  will 

be  adopted  which  construes  it  to  be  limited,  and  not  the  one  which 
construes  it  to  be  continuing. 
h,  A  guaranty  in  the  following  words: 

*'  Messrs.  Morgan,  Root  A  Co. 
**  The  bearer,  Mr.  H.  A.  Bowlus,  Is  visiting  your  city,  buying  a  few 
goods  in  your  line,  and  anything  you  may  be  able  to  sell  him    will 
be  paid  promptly  as  agreed  on,  which  I  herewith  guarantee. 

"  U.  A.  BOYKB." 

la  Dot  a  continuing  guaranty. 
Motion  overmled. 
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)M.  Pittsburgh  arid  Lake  Erie  Railroad  Oompanj  v.  A  Cunnington 
Sod.    Motion  for  leave  to  file  a  petition  in  error  to  reverw)  the  Judg- 
ment of  the  District  Court  of  Mahoning  Oounty. 

Okkt,  J. 

1.  Where  a  private  road  extends  across  the  tragk  and  right  of  way  of.  a 

railroad  company,  and  connects  with  a  public  highway,  the  com- 
pany is  required  to  maintain  across  such  private  roadiiui table  fences, 
or  provide  other  protection  against  injuries  which  may  result  from 
anipials  psssing  from  such  highway  through  the  private  road  on  or 
along  the  railroad  track. 

2.  Books  kept  by  a  railniad  company  solely  for  its   own  use  in  the 

management  of  its  business,  are  not  admissible  as  evidence,  when 
oflbred  by  the  company,  in  an  action  against  it  by  a  stranger  to  such 
company  seekiug  to  recover  damages  sostained  by  the  company's 
negligence. 

Motion  overruled. 

266.  Cincinnati  A  Eastern  Railway  Co.  r,  L.  1>  Fisher.  Motion  for  leave 
to  file  a  petition  in  error  to  the  District  Court  of  Clermont  County. 

MolLVAiifs,  J.,  Held: 

The  act  of  April  7, 1876,  **relativo  ti>  changing  of  proposed  lines  and  tor- 
mini  of  railroads,"  authorisesa  railroad  company,  in  certain  cases,  by 
amHjority  of  its  directors,  with  the  written  consent  of'tbree  fourthM 
in  interest  of  the  stockholders,  to  change  the  location  of  its  proposed 
line  of  road,  or  a  part  thereof,  provided  **  that  any  subscription  of 
stock  made  upon  the  failh  of  the  location  of  such  railroad,  or  a  part 
thereof,  upon  any  line  abandoned  by  such  change,  shall  be  csnceied 
at  the  written  request  of  the  subscriber  not  having  assented  as  afore- 
said, filed  with  the  secretary  or  other  chief  otQoer  of  the  company.**^ 
Held:  A  subscriber,  who  expressly  stipulates  against  any  change  in 
the  line  of  road,  though  after  the  passage  of  the  statute,  is  not  con- 
cluded by  its  provisions.  The  failure  of  such  subscriber,  after  a 
change  in  the  location  has  been  made,  to  request  in  writing  the  oau- 
celatlon  of  his  subscription,  is  not  a  waiver  of  the  conditions  of  bis 
contract.    Motion  overruled. 

Sll.  M.  D.  Branahan  etal.  v  The  Cin.  Hotel  Company.  Motion  for  leave 
to  file  a  petition  in  error  to  the  District  Court  of  Hamilton  CV)unty. 

JOHHSON,  C.  J. 

HeUi:  Under  authority  of  an  ordinance  of  the  city  of  Cincinnati,  B.  aud 
others,  who  were  the  owners  and  drivers  of  hackney  coaches,  used 
and  occupied  the  side  of  the  public  street  on  which  the  plaintiff's  store 
rooms  fronted,  as  a  hackney  coach  stand,  in  such  manneraud  so  con- 
stantly, as  to  constitute  an  unlawful  interference  with  the  use  and 
enjoyment  o^  plaintifiTs  premises,  and  so  as  to  render  access  to  the 
store  rooms  of  the  plaintiffs mpossible.  Held:  That  such  grant  was 
without  authority  of  law,  and  constitutes  no  Justification  for  ob- 
structing the  plaintiff's  right  of  access  to  the  street.  Motion  over- 
ruled. 

SSO.  Bly  et  al.  t'.  Johnson.  Motion  to  dismiss  cause  No.  666  on  the  (ie«- 
eral  Docket.    Motion  granted. 
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383.  Benton  et  al.  v,  Crannton  et  al.  Motion  for  leave  to  file  a  petition  in 
error  to  the  District  Court  of  Union  Ck>unty.    Motion  oyerraled. 

Q6S,  The  Meriden  Silver  Plate  Co.  t\  Flory  A  Havens.  Motion  for  leave 
to  file  a  petition  in  error  to  the  District  Court  of  Licking  County. 
Motion  granted. 

Tiff!,  Cincinnati  A  Eastern  Railway  Co.  v,  ENiwell.    Motion  for  leave  to  fll« 

a  petition  in  error  to  the  District  Court  of  Clermont  County.    Motion 

overruled. 
308.  Cincinnati  A  Eastern  Railway  Co.  r.  Ayer.    Motion  for  leave  to  file 

a  petition  in  error  to  the  District  Court  of  Clermont  County.    Motion 

overruled. 
'J(l»,  Cincinnati  A  Eastern  Railway  Co.  e.  Witham.    Motion  for  leave  to 

file  a  petition  in  error  to  the  District  C\>urt  of  Clermont  County. 

Motion  overruled. 
274.  Cincinnati  A  Eastern  Railway  Co.  »>.  Jones.    Motion  for  leave  to  file 

a  petition  in  en  or  to  the  District  Court  of  Clermont  County.    Motion 

overruled. 
1284.  Baltimore  A  Ohio  Railway  Co.  v.  PHce.    Motion   for  leave  to  file  a 

a  petition  in  error  to  the  District  Court  of  Licking  County.    Motion 

granted. 
387.  Tinker  et  al.  v.  Crew  et  al.    Motion  for  leave  to  file  a  petition  in  error 

to  the  District  Court  of  Hardin  County.    Motion  overruled. 
*J3i^,  Ruggles  V,  Crow  et  al.    Motion  for  leave  to  file  a  petition  in  error  to 

the  District  C^nrt  of  Hardin  County.    Motion  overruled. 

389.  Carter  et  al.  v.  Crew  et  al.  Motion  for  lea.ve  to  file  a  petition  in  error 
to  the  District  Court  of  Hardin  County.    Motion  overruled. 

39(L  Warden  v.  Crew  et  al;  Motion  for  leave  to  file  a  petition  in  error  to 
the  District  Court  of  Hardin  County.    Motion  overruled. 

293.  C.  O,  C.  A  I.  Railroad  Co.  r.  Beverstock.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Richland  County.  Motion 
granted. 

3yA.  Cross,  Administrator,  etc.,  v,  Armstrong.  Motion  for  leave  tc^flle  a 
petition  in  error  to  the  District  Court  of  Tuscarawas  County.  Mo- 
tion gnmtod. 

iXfft.  Board  of  Commissioners  of  Perry  County  i\N.  8.  A  S.  R.  R.  Co. 
Motion  for  leave  to  file  a  j>etltion  in  error  to  the  District  Court  of 
Perry  County.    Motion  granted. 

397.  Wright  f*.  Wright.  Motion  for  leave  to  file  a  petition  in^rror  to  the 
District  Court  of  Perry  County.    Motion  overruled. 

3M*.  Dye  v.  Gay.  Motion  to  reinstate  cause  No.  1300,  General  Docket, 
and  for  leave  to  file  printed  record.    Motion  overruled. 

399.  Sohutte  et  al.  t;.  Crossley.  Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Montgomery  County.    Motiou  overruled. 

Ml.  WiUa  V.  Goodwin.  Motion  for  leave  to  file  a  petition  In  error  to  the 
District  Court  of  Tuscarawas  County.    Motion  granted. 
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802.  Rawson  A  Son  t;.  Reid  A  Co.  Motion  for  leave  to  file  a  petition  Uh 
error  to  the  District  Court  of  Ricliland  Coanty.    Motion  overruled. 

903.  Wallcer  v.  Whltterberger.  Motion  for  leave  to  file  a  petition  in  er- 
ror to  the  District  Coart  of  Hamilton  County.    Motion  overruled. 

304.  Ecicstiii,  Hills  A  Co.  v.  Commissioners  of  Hamilton  County.  Mo- 
tion for  a  re-hearing  of  cause  No.  213  on  the  General .  Docket.  Mo- 
tion overruled. 

305.  Arcade  Hotel  Co.  v.  Wiatt.  Motion  for  leave  to  file  a  petition  in  er- 
ror to  tlie  District  Court  of  Hamilton  County.    Motion  granted. 

806.  Young  v.  Browfi,  Eager  <fc  Co.    Motion  to  reinstate  cause  No.  961 » 

Oenentl  Docket.    Motion  overruled. 
307.  Lilley  v.  Draper,  by  next  friend.    Motion  for  leave  to  file  a  petition 

in  error  to  the  District  Court  of  Huron  County.    Motion  overruled. 

803.  Holler  i^.  Jones  et  at.  Motion  to  dispense  with  printing  the  record 
in  cause  No.  1338  on  General  Docket.    Motion  overruled. 

300.  Lilley  v.  Draper.  Motion  for  Ic^ve  to  file  a  petition  in  error  to  the 
District  Court  of  Huron  County.    Motion  overruled. 

310.  C.  C.  C.  <t  I.  R.  R.  Co.  V.  Nasor.  Motion  for  stay  of  execution  in 
cause  No.  732  on  the  General  Docket.    Motion  overruled. 

AS8IQMMEI«TB  FOB  ORAL  AROUMBNT, 

FHdny^  November  2. 

2Bd.  Randall  DouHs  i;.  The  State  of  Ohio.    Error.     Reserved  in  the 

District  Court  of  Summit  Coimty. 
266.  Archibald  McAlonan  v.  The  State  of  Ohio.    Error.    Reserved  in 

the  District  Court  of.  Summit  County. 
Friday,  November  9, 

285.  Winthrop  B.  Smith  v.  Mary  A.  Harrison.    Error  to  the  Superior 

Court  of  Cincinnati. 
303.  Conrad  KrafthoefTer  v.  Sailie  C.  Hoffman.    Error  to  the  District 

Court  of  Pickaway  County. 
FHday,  November  16. 

309.  William  G.  Wilson  v.  The  Leader  Printing  Company.    Error  to 

the  District  Court  of  Qiyahoga  Couuty. 
315.  P.  C.  A  St.  L.  Ry.  Co.  v.  Charles  E.  McDonald.    Error  to  the 

District  Court  of  Franklin  County. 
Jfknday,  November  23. 

319.  Charles  S.  Dickey  et  al.  v.  John  E.  Vore  et  al.    Error  to  the  Dis- 
trict Court  of  Morgan  County. 
325.  Hershiser,  Adams  A  Co.  v.  R.  Floience  and  wife.    Error  to  the 

District  Court  of  Madison  County. 
Friday,  December  7. 

341.  Pittsburgh,  Cincinnati  A  St.  Louis  Railway  Co.  v,  Wm.  P.  Hays, 

Administrator,  etc.     Error  to   the   District    Court   of    Jefiersoh 

County. 
869.  Levi  C.  Goodale  v.  JameH  G.  Hunt  et  al.    Error  to  the  District 

Court  of  Hamilton  County. 
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.FVida^f,  l>0oem6er  14, 

367.  George  W.  (Gardner  et  al.,  Aasignee,  etc.,  v.  The  National  City 

Bank  et  al.    Error  to  the  District  Ckiurt  of  Cuyahoga  County. 
.H07.  Jabes  Jones  v,  Wm.  G.  «U>nea.    Error  to  the  District  Court  of 
Williams  County. 

MEW  CASES  FTIiBD. 

4I34O.  George  Crawford  v,  L.  Ramboet  al.  Error.  Reserved  in  the  District 
Court  of  Muskingum  County.  R.  M.  Voorhes  and  E.  W.  James  for 
plaintitfin  error;  Frank  Southern  and  A.  W.  Train  for  defendants  in 
error. 

1341.  L.  A.  Cahoon  et  al.  v.  Sol.  P.  Kinen.  Error  to  the  District  Court  of 
Hamilton  County.  D.  F.  Wright  for  plaintifib  in  error;  Dowson  A 
Wolsoii,  and  J.  H.  Perkins  for  defendant  in  error. 

1342.  L.  A.  Cahoon  et  al.  v.  Sol.  P.  Einen.  Error  to  the  District  Court  of 
Hamilton  County.  D.  F.  Wright  for  plaintiffs  in  error ;  Dowson  A 
Wolson,  and  J.  H.  Perkins  for  defendant  in  error. 

1343.  The  State  of  Ohio  ex  rel.  Mississippi  Valley  M.  A  M.  Ins.  Co.  v,  Chas. 
A.  Moore,  Supt.  of  Ins.  Mandamus.  A.  T.  Brewer  for  plaintiflRi ;  D.  A. 
HoUingsworth  for  denfedanl. 


STTPBB1CS  COTTBT  001C1C188IOV. 


Hon.  Mobu  M.  Obamobb,  Chi^  Judge. 

Jmiim : 

'Hon.  Gsobob  K.  Nabh.  Hon.  Fbavklim  J.  Dioxmam. 

Hon.  Chablbs  D.  Habtin.  Hon.  John  MoOaulbt. 


Cblumbus,  Ohio,  October  28, 1888. 

OSMEBAL.  DOOKirr. 

423.  O'Connor  v.  Smith.  Error  to  the  District  Court  of  Hamilton 
County. 

JIcCavj^y,  J. 

'^0*C.  purchased  and  paid  forisertain  lands  and  had  the  same  conveyed  to 
8.  to  hold  as  hi0  trustee.  While  S.  held  the  legal  title,  he  made 
advances  and  performed  services  for  O'C.and,  by  agreement,  S.  was 
to  hold  the  legal  title  to  the  lands  until  the  advances  and  services 
were  paid  for. 

Afterwards  the  parties  agreed  upon  the  amount  0*C.  owed  S.  for  ad- 
vances and  services,  and  at  the  requesclof  O'C,  S.  conveyed  the  lands 
to  him  and  received  the  check-  of  a  third  person  on  a  bank  for  the 
amount  agreed  upon. 

TThis  check  was  not  paid,  but  was  immediately  returned  and  surrendered 
to  the  drawer.  The  amount  due  8.  for  services  and  advances  was 
not  paid,  and  8.  had  no  written  agreement  for  its  payment  or  ac- 
knowledgment of  the  indebtedness. 

JfM:  1.  That  no  vendor's  lien  arose  in  favor  of  S.  on  the  conveyance 
of  the  lands  to  0*C. 
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2.  That  an  actiou  to  enforce  the  claim  of  S.  for  services  and  advanceN 

was  limited  to  six  years. 
Judgment  of  district  court  reversed,  and  that  of  superior  court  affirmed. 

;»4.  Barbara  Schnltz  v.  The  Home  Life  Insurance  Company  of  New  York 

Error  to  the  District  Court  of  Hamilton  County. 
Martin,  J. 
In  this  action  which  was  upon  a  policy  of  life  insurance  coutaining  a 

proviso  that  it  should  be  null  and  void  in   case  the  insured  **  shall, 

under  any  circumstances,  die  by  his  own  hand/'  issue  WHf«  joined  n** 

to  whether  his  death  was  within  the  proviso. 
Held: 

1.  Whilst  it  is  competent  for  the  parlies  by  plain  stipulation  to  qualify 

or  restrict  the  popular  meaning  of  words  in  a  policy,  yet  a  propec 
construction  of  the  proviso  requires  that  the  words,  **  under  any  cir- 
cumstances,*' be  disregarded  as  too  general  and  indetinite. 

2.  Where,  as  in  this  case,  there  is  no  qualification  to  the  expresHioa, 

'*  shall  die  by  his  own  hand,"  the  popular  and  legal  -definition  wtK 
obtain ;  and  the  death  of  the  insured  by  his  own  act.  is  not  within 
the  proviso,  if,  at  the  time,  he  was  under  the  controling  influence  of 
insanity,  although  he  intended  to  take  his  life  and  understood  th'? 
physical  nature  and  effect  of  his  act. 

3.  On  the  trial,  the  onus  is  upon  the  company  to  show  that  the  death  was 

within  the  proviso. 
4   Testimony  having  been  given  by  the  company  tending  to  show  that 

the  insured  committed  self-destruction,  it  was  competent    for  the 

plaintiff  in  rebuttal  to  give  testimony  tending  to  show  the  insanity 

of  the  insured  at  the  time  of  committing  the  act. 
Judgment  of  the  district  court  and  common  pleas  reversed  and  caune 

remanded. 
Granger,  C.  J.,  and  Dickman.  J.,  dissent  to  all  but  the  third  propositiou 

of  the  syllabus. 

427.  Cornelia  Z.  Krumm  v.  Jefferson  Fire  Insurance  Company.    Eri-or 

to  the  District  Court  of  Perry  County. 
Nash,  J. 

1.  The  agent  of  an  insuranee  company,  who  has  full  power  to  receive 

proposals  for  ihsnranee  against  loss  by  fire,  to  fix  rates  of  premium, 
to  receive  moneys,  to  countersign,  issue,  renew  and  consent  to  the 
transfer  of  jwlicies  of  insurance,  signed  by  the  president  of  tht-. 
company  and  attested  by  the  secretary,  does  not  exceed  his  authority 
in  appointing  a  sub-agent  merely  authorized  to  solicit  and  receive 
application?  and  premiums  and  forward  the  applications,  on  which, 
if  approved,  he,  the  appointing  agent,  is  to  issue  policies,  insuring 
against  loss  from  the  date  named  in  the  application. 

2.  The  person  so  appointed  is  the  agent  of  the  company  for  the  purpose^* 

of  soliciting,  receiving  and  forwarding  applications  and  his  acts  ir. 
this  capacity  are  the  acts  of  the  company. 

3.  Where  an  application  has  been  make  to  such  sub-agent  and  such  at»- 

plication  has  been  sent  to  the  office  of  the  agent  authorized  to  issue 
the  policy,  and  remained  there  unobjected  to  for  a  conslderablo- 
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length  of  time,  and  until  after  the  loss,  the  company  is  liable  for  a 
loss  ocoarring  before  the  iasuiug  of  the  policy  and  after  the  date 
named  in  the  application  for  the  commencement  of  the  risk. 

Judgment  of  the  district  court  reversed. 

Granger,  C.  J.,  dissents  to  the  judgment. 

*i43.  Joshua  Pearson  et  al.  v.  Zenaa  Pierce.  Error  to  District  CMurt  of 
Miami  County. 

Bt  thb  Court. 

On  March  13, 1880,  P.  et  ai.  filed  a  petition  in  error  in  the  supreme  court 
and  duly  caused  a  summons  in  error  to  be  issued  to  the  sheriff  of 
Miami  county.  No  evidence  of  either  service  or  return  is  furnished 
by  the  docket  of  the  supreme  court  or  of  the  sheriff.  October  17, 1883, 
plaintiffs  in  error  presented  to  the  court  an  afiidavit  made  by  one 
Miller,  who  states  that  during  the  year  1880  he  was  deputy  sheriff  of 
Miami  oouuty,  Ohio,  and  "to  fhe  best  of  his  knowledge 
and  belief.  •  *  *  "  sometime  in  April  or  May  of  said  year, 
as  such  deputy  sheriff,  he  served  a  summons  in  error  '*  by  copy,  on 
the  attorneys  of  record  of  said  defendant  in  error  and  due  return  of 
said  service  was  made  by  him  on  said  writ  and  deposited  in  the 
postoflQce  at  Troy,  Ohio,  directed  to  the  Clerk  of  the  Supreme  Court 
of  Ohio." 

Held:  Such  affidavit  does  not  give  this  comrt  jurisdiction  of  the  defend- 
ant in  error. 

Motion  to  dismiss  sustained. 

288.  Cincinnati  A  Portsmouth  Packet  Co.  et  al.  i;.  Johnson.  Error  t^)  the 
District  Court  of  Washington  County.  Judgment  affirmed.  No 
penalty.    No  further  report. 

382.  Dickerman  v,  Knowlton,  assignee.  Error  to  the  District  Court  of 
TrumbuU  County.  Judgment  affirmed.  No  penalty.  No  ftirther 
report. 

302.  Henwood  et  al.  v.  Baker.  Error  to  the  District  Court  of  Knox 
County.    Judgment  affirmed.    No  penalty.    No  further  report. 

400.  Merriman  A  White  v.  Wood  A  Witter.  Error  to  the  District  Coiirt 
of  Richland  CV>unty.  Judgment  affirmed.  No  penalty.  No  further 
report. 

421.  Newell  et  al.  r.  Adams  AOrr.  Error  to  the  District  Court  of  Dela- 
ware County.    Judgment  affirmed.    No  penalty.    No  fUrther  report. 

^8.  Harris  u.  Wilson.  Error  to  the  District  Court  of  Licking  County. 
Dismissed  because  no  original  papera  were  ever  filed  in  the  supreme 
court. 

487.  Hamelink  r.  Cleveland.  Error  to  the  District  Court  of  Cuyahoga 
Countv.    Passed  for  proof  of  service  of  record  and  plaintiff's  brief. 

450.  Eddy  v.  Crooks  et  al.  Error  to  the  District  Court  of  Licking  County. 
Judgment  of  the  district  court  reversed  and  that  of  the  common 
pleas  affirmed.    No  further  report. 

461.  EUithorpe  v,  Catawba  Island  Wine  Co.  Error  to  the  District  Court 
of  Ottawa  County.  Judgment  affirmed.  No  penalty.  No  further 
report. 
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4M,  Ambach  et  al.  f).  Downey,  assignee,  etc.     lUror   to  the  District 

Court  of  Llclcing  County.    Judgment  affirmed.    No  penalty.    No 

farther  report. 

xonoN  DocKirr. 
No.  19.  Plock  v.  C.  H.  A  D.  R.  R.  Co.    Motion  for  leave  to  file  a  copy. 

Motion  passed  until  October  thirtfetb,  because  the   afrreement  of 

counsel  for  defendant  is  too  indefinite  for  action. 
92.  L.  M.  R.  R.  Co.  v,  Hambleton  et  al.    Motion  to  dismiss  the  petition 

and  cross-petition  in  error.    Motion  overruled. 
iM.  Galvagni  et  al.  v.  The  Arbeiter  Bund.    Motion  to  reinstate  cause  No. 

411  on  the  General  Docket.    Motion  granted. 

XSSIONMSMT  FOR  OBAL  AROUMBNT 

Wedfieadasff  October  81. 

.228.  Jacob  Elsas  v,  Joseph  Loug^orth  et  al..  Executors,  etc    Brror 

to  the  District  Court  of  Hamilton  County.  t 

310.  N.  Schneider. et  al.  v.  The  SUte  of  Ohio.    Error  to  the  C^urt  of 
Common  Pleas  of  Cuyahoga  County. 
Wedneaday,  November  7. 

438.  Mary  Jane  Veasie  et  al.  v.  Daniel  McGugin.    Error  to  the  Dis- 
trict Court  of  Knox  County. 
1,066.  Same  v.  Hawn. 
Wednesday,  November  14. 

448.  Frederick  W.  Pelton,  treasurer,  etc,  v,  Richard  Gilmour.    Error 
to  the  District  Court  of  Cuyahoga  County. 

449.  James  M.  Loren  A  Co.  v.  Joseph  M.  Hillhouse.    Error  to  the 
District  Court  of  Franklin  County. 

Wednesday,  November  21 . 

454.  Pittsburgh,  Cincinnati  A  St.  Louis  Railway  Co.  v.  Joseph  W. 

Wright.    Error  to  the  District  Court  of  Perry  County. 
-456.  Ohio  ex  rel.  C.  N.  Olds    i\    Commissioners  Hocking  County. 
Error  to  the  District  Court  of  Hocking  County. 
Wednesday,  November  28. 

457.  Chauncey  Winchell  r.  Frank  Frost.    Error  to  the  District  Court 

of  Portage  Count}'. 
464.  Uttle  Miami  R.  R..CO.  v,  James  H.  Hambleton  and  the  P.  C.  A 
St.  L.  Ry.  Co.    Error  to  the  District  Court  of  Hamilton  County. 
Wednesday,  December  5. 

466.  Smith  Bridge  Co.  v.  Samuel  A.  Bowman,  trustee,  etc,  and  the 
S.  J.  A  P.  R.  R.  Co.    Error  to  the  District  Court  of  Clarke  County. 
476.  Wm.  E.  Brown  v.  Samuel  Kuhn  et  at.    Error  to  the  District 
Court  of  Butler  County. 
Wednesday  December  12. 

478.  Cincinnati.  Consolidated  Street  Ry.  Co.  v.  Jacob   Nolthenius. 

Error  to  the  District  Court  of  Hamilton  County. 
490.  John  0*Brien  et  al.  v.  Board  of  Education  of  Hiram  township. 
Error  to  the  District  Court  of  Portage  County. 
N.  B.— Under  Paragraph  5,  Rule  2,  no  case  under  No.  600  not  heretofore 
marked  for  oral  argument  will  l>e  so  marked  unless  the  Commission 
««hall  desire  it. 
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JJIGEST  OF  CASES. 


Attomej  and  CliBnt—Aeoqfting  Service  of  Origituxl  Process.—Kw  attor- 
ney cannot,  under  bis  general  authority,  accept  aervioo  for  kis  client  of 
the  original  process  by  which  the  action  is  beguu.  Stai^-  v.  HcUL  N.  C. 
Oct.  Term,  1882.    Denver  L.  J.,  July  24. 


BaBkraptej— Z>i»eAar^e  in— Judgement  After— Binds  Whom.— It  is  well 
settled  that  if  a  person  who  has  been  adjudicated  a  bankrupt,  and  has 
received  his  discharge  in  bankruptcy,  thereafter  suffers  a  judgment  togr« 
against  him  upon  a  debt  properly  provable  in  bankruptcy,  he  is  bound 
by  such  judgment,  and  so  are  all  others  claiming  und^r  or  through  him 
as  parties  or  privies.  Smith  v.  Oook.  Or.,  Sept.  18.  Wis.  L.  N., 
Oct.  11,  188.i. 

CaaoellatioB  of  Deed.— A  bill  in  equity  for  the  cancellation  of  a  deed 
regularly  executed  and  delivei'e<i,  will  t^e  dismissed,  where  the  oijly  evi- 
dence to  support  it  is  oomplainaiit^s  uncorroborated  allegations,  which 
are  denied  in  defendant's  answer.  NxUtovCn  App,  Pa.  40  Tjog.  Int. 
3«0. 


Corporation— Paid  Up  Slock—Creditors*  Riffht,— Where  a  corporation, 
in  order  to  liquidate  an  indebtedness  which  it  can  not  pay  in  cash,  issuer 
paid-up  stock  to  its  creditors  in  good  faith,  at  twenty  per  cent,  of  its  face 
valuct  such  creditors,  thus  becoming  stockholders,  takes  such  stock  as 
paid-up  stock,  and  are  not  liable  upon  the  insolvency  of  the  company,  as 
stockholders  holding  unpaid  shares.  Louise  Cb,  NaVlB^k  v.  Trae%\  Pa. 
17C.  L.  J.  132. 


TAXidt,^ Negligent  OcniStructiwi— Damage— Li€dnCity,—X  county  is  not 
liable  for  damages  caused  by  reason  of  the  negligent  construction  of 
ditches.     N%Ut  v.  MiOs  Cb.    la.,  Sept.  20,  1883.    16  N.  W.  Rep.  536. 


Ividenoe — lmpr<^e7'  Testimony— Prejudice— Netv  Tn'ai.— Where  the 
evidence  admitted  and  alleged  to  be  erroneous  is  not  to  the  prejudice  of 
the  oomplaining  party,  not  ground  for  reversal.  Orapo  v.  Onmeron,  la., 
Sept.  19,  1888.    lA  N.  W.  Rep.  523. 

Ividenoe — Telephonic  Message— Receivei'— Witness.— Where  an  opera- 
tor uses  the  instrument  (telephone)  for  another,  repeating  the  answers 
made  by  the  party  at  the  other  end  of  the  line,  he  can  testify  that  such 
a  conversation  was  held,  and  if  he  states  that  he  recognized  the  sound  of 
the  voice  of  the  person  with  whom  he  was  talking,  he  can  testify  as  to 
what  was  said,  but  it  is  not  competent  for  persons  who  were  present  te 
testify  as  to  what  the  operator  reported  as  the  answers  of  the  party  at 
the  other  6nd  of  the  line.  Such  testimony  is  mere  hearsay  SulUi^cm  r. 
Kuykendalh.    1  Ky.  L.  Rep.  and  Journal  908. 
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Sminent  Domain—^ranttn^  Bight  to  Breet  TeUffraph  Pole9—Fee 
in  Street  in  Abutting  Land  Owner, — It  has  been  held  that  where  the  fee 
of  a  Btreet  in  town  or  city  remains  in  tlie  abutting  land-owner,  the  cor- 
poration may  grant  the  right  to  a  railway  company  to  lay  its  track  along 
or  acress  the  street,  bat  the  company  will  avail  of  this  privilege  at  its 
peril.  If,  in  laying  its  track,  it  causes  private  injury  to  him  who  owns 
the  fee  in  the  adjoining  premises,  it  must  make  good  the  damages  sus- 
tained. A  distinction  in  this  respect  obtains^  where  the  municipality 
granting  the  right  to  lay  the  track  owns  the  fee  in  the  streets,  and  where 
the  fee  remains  in  the  abutting  land-owner.  But  it  matters  not,  in  the 
application  of  the  principal,  in  what  manner  the  public  acquired  the 
easement  over  the  land,  whether  by  condemnation  or  by  dedication. 
The  same  principle  applies  in  case  of  the  use  of  an  ordinary  highway  or 
public  road  in  which  the  abutting  land-owner  is  the  owner  of  the  fee  \m 
the  highway,  for  the  erection  of  telegraph  poles  upon  which  to  place  the 
wires  to  be  used  for  telegraph  purposes.  The  use  of  the  highway  for 
such  a  purpose  is  a  new  and  additional  burden  upon  the  fee,  not  con- 
templated on  the  assessment  of  damages,  in  case  the  easement  were 
obtained  by  condemnation,  or  had  in  view  by  the  land-owner  in  the  case 
of  a  dedication  for  ordinary  highway  purposes,  and  for  such  additional 
burden  the  owner  of  the  fee  is  entitled  to  compensation,  or,  if  entry  be 
made  without  an  agreement  with  tlie  owner,  or  condemnation  under  the 
statute,  the  owner  may  have  his  action.  Board  of  Trade  Telegraph  Ob. 
V.  Bamett,    III.,  Sept.    Chicago  L.  N.,  Oct.  13,  1883. 


InqaiaiUoB  of  Lunacy— £^«e/  o/.— An  inquisition  finding  a  person  a 
lunatic  is  prima  fade  evidence  of  incompetency  ^to  make  a  contract 
at  any  time  covered  by  the  finding,  and  in  the  absence*  of  evidence  to 
overcome  the  presumption,  or  to  show  that  it  would  be  unconscion- 
able to  do  BO,  a  judgment  confessed  by  him  during  the  period  wiU  be 
opened.  Oresh  v.  Tamany,  Pa.  (Luzerne  Ck>.  C.  F.)  Chicago  L.  N. 
Oct.  13,  1883. 

Jxaj— Directing  a  Verdict^Judidal  Dwcrctton.— The  verdict  of  a  jury, 
or  the  finding  of  a  court  upon  a  question  of  fact  should  not  be  disturbed, 
the  evidence  being  (X)nflicting,  unless  great  injustice  seems  to  have  been 
done,  or  there  is  an  entire  want  of  evidence" to  sustain  it.  When  the 
judge  is  clear  of  doubt  that  a  verdict  ought  to  be  rendered,  either  for  the 
plaintiff  or  the  defendant,  and  that  it  would  be  his  duty  to  set  a  contrary 
one  aside,  he  ought  to  instruct  the  jury  so  to  find.  On  the  other  hand, 
such  a  direction  cannot  be  properly  given  to  the  jury  unless  the  evidence 
is  such  as  to  leave  no  room  for  doubt  that  it  is  the  duty  of  the  judge  to 
find  accordingly.  Where,  conceding  to  all  the  evidence  offered  the 
greatest  probative  force  which,  according  to  the  law  of  evidence,  it  is 
fairly  entitled  lo,  it  is  not  sufficient  to  justify  a  verdict,  it  is  the  duty  of  the 
court  after  a  verdict  to  set  it  aside  and  grant  a  new  trial.  There  being  a 
want  of  evidence  to  support  the  verdict,  and  no  conflict  thereof  so  far  as 
it  relates,  to  the  grievance  complained  of  in  this  case,  the  judgment 
below  is  reversed  and  a  new  trialordered.  FSnney  v.  N.  P,  Ry.  Oo.  Dak., 
June  30, 1883.    16  N.  W.  Rep.  500. 
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Landlord  and  TojuaLt^Eatoppel-^Evidence.—A  tenant  in  possession  is 
not  estopped  by  his  parol  agreement  to  pay  rent,  or  by  iiis  actual  pay-' 
ment  of  it  to  another  not  in  privity  with  his  lessor,  nor  having  any  in- 
terest in  the  premises,  under  the  belief  that  he  is  the  proper  person  to 
receive  it,  to  deny  the  lattev's  title.  While  a  tenant  can  not  affect  bis 
landlord's  interest,  by  accepting  a  lease  from  another,  he  may  by  accept- 
ing two  leases  of  the  same  premises  for  the  same  time,  estop  himself 
from  denying  the  title  oi  either,  yet  an  exception  to  this  rule  is  recog- 
aized,  where  the  tenant  already  in  possession  under  the  first,  accepts  the 
«iecond  under  the  belief,  through  mistake,  artifice,  or  fraud,  that*the  sec- 
ond lessor  is  privy  in  title  with  the  first.  JPeterson  v.  Sweet,  111.  App. 
^X,  July  27.    Chicago  L.  K.,  Oct.  6, 1883. 


Malioions  Protoontion— .FVitoe  ImprisonmenL — The  first  and  second 
cause  of  action  alleged  in  the  complaint,  charge  imprisonment  under  legal 
process,  commenced  and  carried  on  maliciously  and  without  probable 
«ause,  and,  therefore,  is  for  malicious  prosecution.  The  Jury  having 
found  against  plaintiff  as  to  malicious  prosecution,  the  only  issue  sub- 
mitted ;  held  he  is  now  in  no  position  to  insist  that  the  verdict  should 
bave  been  in  his  favor  upon  a  cause  of  action  which  the  evidence  shows 
he  might  have  alleged  but  did  not.  Heldy  there  was  not  such  material 
«rror  as  should  work  a  reversal.  Murphy  v.  Martin,  Wis.,  Sept.  25.  Wis. 
1m  N.,  Oct.  9, 1888. 

Xnisanoe—  What  Is,— An  annoyance  or  discomfort  which  so  disturbs 
the  possessor  of  property  in  his  enjoyment  thereof  that  its  ordinary  use 
«r  occupation  can  not  be  exercised  in  physical  comfort,  is  a  nuisance, 
for  which  damages  will  be  g^ven  at  law,  and  an  injunction  granted  in 
equity,  if  it  is  continuous.  B,  A  P,  Ry,  Oo,  v.  FSfth  Baptist  Qhureh.  U. 
8.  S.  C.    Wash.  L.  R.,  Sept.  29,  1883. 

FromiMory  Hote— Cbn^roet  Modifying— Detached  from  Oontraet—Sale— 
Z>^«n«e.— When  a  contract  attached  to  a  promissory  note  and  containing 
«  modification  of  the  note  is  detached  and  the  note  is  then  sold  to  an  in- 
nocent purchaser  before  maturity,  available  defenses  against  the  payee 
may  be  set  up  against  the  purchaser.  Davis  v.  Henry,  Mo.  4  Legal  Ad- 
viser 99. 


Beal  Xitate— Obnveyance— itieumfrrance — Assumption  by  Grantee, — B, 
the  grantee,  takes  a  conveyance  of  real  estate  from  A,  the  grantor, 
incumbered  by  mortgage  between  parties,  strangers  to  the  convey- 
ance, and  for  the  payment  of  which,  A,  the  grantor,  was  not  person- 
ally liable  to  the  mortgagee.  B,  in  the  conveyance  to  him,  though 
be  did  not  sign  the  deed,  accepted  the  same  containing  a  clause 
stating  that  he,  the  grantee,  assumed  the  payment  of  the  mortgage 
as  part  of  the  consideration  for  the  conveyance.  The  mortgage  was 
assigned  to  C,  who  brought  an  action  of  assumpsit  on  the  assumption 
•clause  in  the  deed.  Heldy  that  he  was  entitled  to  recover  against  B 
on  such  assumption  clause.  Dean  v.  Walker,  111.,  Sept.  29.  Chicago 
L.  N.,  Oct.  13,  1883. 
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Bftilroftdt— OMtie  Otuirda^  What.— The  term  '*  cattle  guard/'  as  em- 
ployed in  the  statute,  means  such  applianoes  as  will  prevent  animals ^ 
from  going  upon  the  land  adjoining  the  right  of  way.  A  pit  under  the- 
track  does  not  meet  the  requirement  of  the  law^  and  where  the  owner  of 
land  erects  fences  up  to  the  right  of  way  it  is  the  duty  of  the  railroad 
company  to  erect  a  guard  or  protection  extending  the  whole  width  of 
such  way.  Haakett  v.  W,  St.  L.  A  P.  Ity.  Cb..  la.,  Sept.  19,  1888.  la 
N.  W.  Rep.  526. 

Beal  "EBtMin—Mortffctpe — Junior  Lieu  Hotder — Hedemptitm. — A  junior 
lien  holder  has  an  equitable  right  to  redeem  from  a  mortgage  debt,  and 
such  right  is  not  cut  off  by  a  foreclosure  sale,  if  the  junior  Hen  holder  is 
not  made  a  party  to  the  action  ;  nor  is  he  deprived  of  his  equitable  right 
to  redeem  by  the  expiration  of  the  time  given  by  statute  for  redemp- 
tion. Am.f  etc..  Sewing  Machine  fJb.  v.  B.MuU  Loan  Ass.  la.,  Sept.  19, 
1883.     16  N.  W.  Rep.  527. 

Beal  Bitate— /ter/tYton  ITo^.— Where  a  man  61*0013  upon  a  lot  of  land 
to  which  he  claimM  title,  a  substantial  and  permanent  brick  building, 
which  ho  claims  to  own  throughout  its  entire  extent,  the  circumstances 
attending  his  9ct  amount  to  a  claim  of  title  to  the  land  upon  which  the 
building  is  erected,  at  least  to  the  centre  of  the  walls,  and  he  may,  by  the 
lapse  of  time,  acquire  a  right  by  prescription  to  one-half  of  the  ground 
upon  which  the  wall  rests.  Crapo  v.  Oamerwi.  la.,  Sept.  19, 1888.  16 
N.  W.  Rep.  523. 

Beal  Bstato — Sale  on  FJxecution — Omoej/aitce  to  Hinder— Relief.— Where 
land  sold .  on  execution  is  bid  in  by  judgment  creditor  for  less  than 
amount  of  his  judgment,  and  the  owner,  witli  a  view  to  hinder,  defraud 
and  delay  creditors,  convejrs  such  land,  without  consideration,  to  his 
wife,  who,  with  money  furnished  by  such  owner,  redeems  the  same 
from  the  execution  sale,  the  judgment  creditor  has  a  right  to  have 
such  deed  set  aside  and  subject  the  land  to  the  payment  of  the  bal- 
ance of  his  claim.  Peckenbavgh  V.  Cook.  la.,  Sept.  20,  1883.  lf>  N.  W. 
Rep.  5&0. 

Behearing— .F\xtZur«  to  File  Argument— Sh^^or.^A  re-hearing  will  not 
he  granted  because  the  party  seeking  it  failed  to  prepare  and  file  an 
argument  when  the  cause  was  submitted  t  but  if  the  court  is  satisfied 
that  an  error  has  been  committed,  it  will  on  Its  own  motion  order  a  re- 
hearing for  the  purpose  of  correcting  the  error. .  Wachendorf  v.  Lanoas^ 
ter.    la.,  Sept.  20,  1883^    16  N.  W.  Rep.  533. 


TromoM  ilrflnti  Trnnpiinn  quare  dAusum  fregii  was  brought  by 
the  owner  of  land  abutting  upon  a  public  highway,'^  in  which  he 
was  also  owner  of  the  fee  against  a  telegraph  company  for  entering 
upon  the  highway  and  erecting  telegraph  poles  thereon  without  the 
consent  of  the  plaintiff..  It  was  Aefd,  the  action  would  lie.  Bwxird 
of  Trade  TVLcgiK'xxgh'  Qoi.  v..  Bai-nett. .  111.,  Sept. .  Chicago  L. .  N., .  Oct.  13, 
1883. 
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CURRENT  TOPICS. 


AXBVDB  HOXOBABLS. 

We  have  for  some  time  past  been  racking  our  brain  and 
ransacking  the  libraries  to  find  something  of  interest  and 
yalae  to  lawyers.  We  have  succeeded  in  publishing  that 
which  our.  journalistic  brethren  considered  interesting  and 
valuable,  and  reproduced,  giving  us  full  credit.  To  this  we 
make  no  objection.  But  where  our  articles  are  published  and 
we  are  are  not  vouchsaied  the  poor  pittance  of  honest  ac- 
knowledgment— are  not  accorded  the  empty  glory  of  having 
&r8t  published — we  do  object,  and  object  vehemently. 

Some  weeks  ago  we  brushed  the  dust  of  time  from 
David  Paul  Brown's  **  Twenty  Golden  Rules  "  for  the  examina- 
tion of  witnesses  and  gave  them  to  the  profession  anew^  as  it 
were.  We  wrote  David  Paul  Brown,  the  printer  set  it  up 
Danid  Paul  Brown — which  may  have  been  as  near  "  copy  "  as 
anything  else.  An  esteemed  hebdomadal  contemporary  of  the 
windy  city,  republished  them  with  simply  this  introduction: 

"  The  following  are  Daniel  P.  Brown's  twenty  *  golden  rules' 
for  the  examination  of  witnesses." 

Brown's  name,  as  explained  above,  is  not  Daniel  at  all; 
neither  is  it  David  P.  Brown,  nor  Mr.  Brown,  nor  anything 
else  than  David.  Pmul  Brown,  There  are  some  men  who  are  sd 
fortunate  as  to  be  called  bv  all  of  their  name  at  once.  David 
Paul  Brown  was  one  of  them. 

In  the  same  issue  we  published  a  note  of  case  "  Plea  of  Guilty 
in  Capital  Cases."    This  was  republished  verbatim  et  literatim 
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as  an  editorial  by  one  of  onr  worthy  friends  from  the  Cen- 
tennial State. 

You  are  welcome  to  our  matter,  brethren,  but   we  cra/o 
credit. 


COUBT^BBFOBM. 

There  is  one  thing  in  our  common  pleas  and  superior  court 
practice  which  calls  loudly  for  reform,  and  that  is  the  method  of 
assigning  cases.  Under  the  present  system,  the  judge  com- 
mences at  the  head  of  the  docket  and  assigns  all  the  cases  in 
rotation  as  he  comes  to  them.  Half  or  two-thirds  of  these 
cases  are  not  ready  for  trial  and  when  the  day  arrives  they  are 
passed.  These  cases  are  carried  on  the  docket  term  after  term, 
often  assigned  and  as  often  passed.  These  old  and  untried, 
we  may  say  untriable  easels,  crowd  back  and  keep  down  those 
cases  in  which  the  issues  are  made  up  and  the  parties  are 
ready  and  anxious  for  trial. 

It  is  suggested,  and  we  think  it  a  good  plan,  that  the  cases 
be  assigned  not  by  the  judge,  but  by  the  clerk.  This  can 
be  done  by  filing  a  precipe,  after  the  issues  are  made  up,  re- 
questing its  assignment,  the  same  as  precipes  are  filed  for 
witnesses  and  executions. 

The  plan  hais  the  merit  of  abating  the  delay  and  expense 
attending  the  assignment  of  cases  which  are  to  be  tried,  and 
enables  those  who  are  ready  for  trial:  to  have  their  cases  dis- 
posed of,  thereby  promoting  the  ends  of  justice. 


NOTES  OF  CASES. 


THE  MoKEB  DITCH  CA8B. 

We  are  under  obligations  to  Oscar  T.  Martin,  Esq.,  of  Spring- 
field, for  an  able  opinion  by  Judge  Miller  of  Clark  county,  ia 
which  he  holds  that  our  ditch  laws  (Rev.  Stats.  §§  4447-4510) 
are  unconstitutional  because  they  do  not  provide  that  the 
compensation  for  damages  for  the  land  appropriated  for  any 
given  ditch«  shall  first  be  paid  in  mone}^  or  secured  by^a  de- 
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posit,  as  required  by  §  19,  art.  1,  of  the  constitution.  This  is 
an  important  decision  which  will  doubtless  be  upheld  by  the 
supreme  court.  The  opinion  is  of  such  great  length  that  we 
are  unable  to  publish  it  in  full. 

Judge  Miller  says  that  in  the  earlier  legislation  of  this 
state  upon  the  subject  of  drainage  it  does  not  seem  to  hav^ 
been  within  the  legislative  apprehension  that  the  location 
and  cutting  of  a  ditch  or  drain  was  in  any  sense  an  appropria- 
tion of  private  property  to  public  use,  for  the  statutes  were 
neither  predicated  in  language  upon  the  idea  that  the  ditch 
or  drain  was  demanded  by  or  conducive  to  the  public  health, 
convenience  or  welfare,  nor  did  they  provide  for  any  compen- 
sation to  the  land-owner  for  the  land  occupied  b}*  such  an  im- 
provement, and  even  in  the  first  statute  enacted  under  the 
constitution  of  1851  (February  24,  1853,  Ohio  1..  350)  there 
is  no  recognition  of  such  an  improvement  being  of  public 
benefit,  nor  is  there  any  provision  as  to  compensation.  Now, 
however,  it  is  well  settled  that  such  improvements  are  a  taking 
of  private  property  for  public  use."  Mills  says  (Eminent 
Domain  §  30)  that  "  The  constitutional  provision  is  adopted  for 
the  protection  and  security  of  the  rights  of  the  individual  as 
against  the  government,  and  the  term  '  taking '  can  not  be  lim- 
ited to  the  absolute  conversion  of  real  property  to  the  use  of 
the  public,  and  not  include  cases  where  the  value  is  destroyed 
by  irreparable  and  permanent  injury  inflicted  on  it.  Any 
permanent  change  in  title,  or  incumbrance  on  property,  or 
exclusion  of  the  owner  from  its  enjoynient,  or  substantial 
injury  to  the  land — such  as  discharging  water  upon  it — Is  a 
Haking'  within  the  meaning  of  the  constitution.'' 

Judge  Miller  says:  '''This  was  definitely  settled  by  the  Su- 
preme Court  of  Ohio  in  the  case  of  Reeves  v.  Treasurer  of  Wood 
County  et  al.,  8  Ohio  St.  333,  in  construing  the  act  of  May  1, 
1854,  authorizing  the  trustees  of  townsnips  to  establish  water 
courses,  and  the  amendatory  act  of  April  14,  1857,  in  which 
the  court  pronounces  that  the  said  acts  are  in  contravontion 
of  the  nineteenth  section  of  the  bill  of  rights,  inasmuch  as  they 
authorize  an  appropriation  of  private  property  without  refer- 
ence to  the  public  welfare. 

"The  result  of  this  decision  was  the  acC  of  March  24,  1859 
(8.&.C.523),  authorizing  the  county  commissioners,  whenever 
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ike  same  is  demanded  by,  or  will  be  conducive  to  the  public 
health,  convenience  or  welfare,  to  cause  the  location  and  es- 
tablishment of  ditches,  drains  or  water  courses.  Such  recog- 
nition of  the  public  character  of  said  improvements  is  found 
in  every  ditch  law  enacted  from  that  time  to  the  present.  So 
that  clearly  the  acts  under  which  the  present  proceedings  are 
before  the  court,  being  sections  4447  to  4510  of  the  Revised 
Statutes  of  Ohio  of  the  year  1880,  and  the  amendments  thereto, 
are  within  the  limitations  of,  and  are  to  be  construed  with 
referenoe  to  section  19,  article  1,  of  the  Constitution  of  Ohio." 

As  Judge  filler  says,  the  history  of,  legislation  shows 
that  in  the  act  of  1854  "  authorizing  the  trustees  of  townships 
to  establish  water  courses,"  tlie  principle  of  compensation  to 
the  owner  of  lands  upon  which  a  ditch  might  be  located,  was 
fully  recognized  in  the  ninth  section  as  follows :  **  Any  person 
who  shall  suffer  any  damage,  by  cutting  any  ditch  or  water 
course,  or  throwing  up  any  embankment,  or  changing  any 
water  course,  shall  be  paid,  by  those  interested  in  the  same,  a 
reasonable  compensation  in  money,  to  be  determined  accord- 
ing to  the  prdvisionsof  this  act,  within  thirty  days  after  such 
damage  ^hall  have  been  ascertained."  By  the  amendatory 
act  of  1857  this  section  is  changed  so  as  to  require  claimants 
for  compensation  to  make  claim  therefor  at  the  time  the  trus- 
tees shall  meet,  for  the  purpose  of  locating  said  ditch  or  water 
course:  and  thereupon  the  trustees  shall  estimate  and  deter- 
mine the  amount  of  compensation  to  which  the  claimant  will 
be  entitled,  for  the  appropriation  of  his  land,  and  the  aniount 
of  said  compensation  to  which  the  claimant  will  be  enti- 
tled, shall  be  assessed  against  the;  parties  interested  in  the 
ditch,  and  shall  be  collected  as  are  the  other  expenses  and 
damages,  and  when  collected  shall  be  p<iid  over  to  the  party 
entitled  thereto.  In  addition  thereto,  by  the  amendatory  act, 
there  was  given  to  the  claimant  the  right  of  appeal  to  the 
probate  court  and  an  assessment  of  his  compensation  by  a 
jury. 

Judge  Miller  says  thai  the  supreme  court,  in  Reeves  v.  Treas- 
wrer  Wood  Cbunty,  before  referred  to,  with  reference  to  the  ques- 
tion of  compensation  under  the  above  named  acts,  '*But 
in  this  respect  we  think  the  act  is  unobjectionable,"  and  that 
he  has  had  some  diMoulty,  in  view  of  the  above  decision  ef 
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the  Bupreme  court  upon  the  laws  of  18M  and  1867,  "in  that 
the  language  of  those  laws  is  somewhat  obscure  as  to  whom 
the  compensation  shall  be  charged  and  when  and  how  col- 
lected and  when  paid  over.  But  at  any  rate  the  provisions 
#f  those  acts  are  widely  different  from  those  of  the  Revised 
Statutes  of  Ohio  of  1880,  under  which  the  work  of  construc- 
tion of  the  ditch  will  have  been  let  to  the  lowest  biddier; 
bonds  taken  to  secure  the  performance  of  the  work  by  the 
contractor;  a  time  fixed  not  beyond  one  hundred  and  fifty  days 
from  the  day  of  sale,  for  the  completion  of  the  work,  and,  the 
contractor  will  have  been  engaged  in  the  work  of  construct- 
ing the  ditch  before  the  commissioners  shall  have  met  to  de- 
termine under  section  4479  (if  that  is  applicable)  at  what 
time,  and  in  what  number  of  assessments  the  compensation 
shall  be  paid.  In  other  words,  the  work  of  constructing  the 
ditch  under  the  present  law,  will  have  been  commenced  and 
possibly  completed  before  the  commissioners  can  meet  and 
determine  when  and  how  the  compensation  shall  be  paid. 

*'The  act  of  March  24,  1859,  intending  to  remedy  the  de- 
fects of  the  act  of  1854,  authorized  the  county  commissioners, 
whenever  the  same  is  demanded  by,  or  will  be  conducive  to 
the  public  health,  convenience  or  welfare,  to  cause  to  be  estab- 
lished ditches,  drains,  or  water  courses.  In  thib  act  the  right 
of  the  land-owner  to  compensation,  to  have  it  assessed  by  a 
jury  and  to  have  it  paid  or  secured  before  the  work  of  con- 
struction is  entered  upon,  is  clearly  recognized  by  the  provis- 
ion that  when  compensation  is  claimed,  the  commissioners 
shall  certify  the  proceedings  to  the  probate  judge  of  the 
proper  county,  whereupon  such  proceedings  shall  be  had  to 
assess  and  determine  the  compensation  of  claimants  by  a  jury 
H8  are  required  by  the  appropriation  act  of  April  30,  1852,  and 
supplementary  acts.  The  act  of  1859,  further  provides  as 
follows:  'And  the  compensation  so  found  due  and  assessed 
in  favor  of  said  claimant  or  claimants  shall  be  certified  by  the 
probate  judge  to  the  cx>unty  auditor,  and  paid  out  of  the  county 
treasury  or  remain  deposited  therein  for  the  use  of  such  claim- 
ant or  claimants;  and  said  county  commissioners  shall,  at  the 
next  regular  session  after  such  compensation  shall  have  been 
assessed  and  paid,  or  deposited  as  aforesaid,  proceed  to  locate 
and  establish  such  ditch,  drain,  or  water  course.' 


358  Ohio  Law  Jour.:fAL. 


"  A  clear  eat  provision  that  the  compensation  shall  be  first 
paid,  or  first  secured  by  a  deposit  of  money  before  the  commts- 
Bioners  could  enter  upon  the  land  for  the  construction  of  the 
work. 

*^  There  was  a  law  passed  by  the  legislature.  May  1,  1862^ 
giving  township  trustees  jurisdiction  as  to  the  location  and 
establishment  of  ditches,  which  provides  that  at  the  same  time 
the  trustees  locate  any  ditch,  they  shall  'examine  and  deter- 
mine all  applications  made  to  them  for  compensation  and 
shall  specify  the  several  amounts,  by  whom  and  to  whom  paid 
and  the  time  of  payment.' 

'^In  giving  construction  to  this  law  in  20  Ohio  St.  357,  the 
supreme  court  say :  '  It  is  true  that  the  statute  doed  not 
specially  state  who  shall  pay  the  amount  of  the  compensation 
idlowed  for  appropriated  lands,  or  what  particular  persons 
those  are  to  whom  it  shall  be  paid.  But  a  reasonable  con- 
struction of  other  provisions  of  the  statute  clearly  shows  the 
persons  to  whom  compensation  is  to  be  paid  are  the  claimants^ 
and  the  persons  by  whom  it  is  to  be  paid  are  the  petitioners  or 
others  who  may  desire  the  improvement.  It  is  clear  that  no 
order  can  be  made  for  the  opening  of  the  ditch  until  the  com^- 
pensation  for  lands  appropriated  shall  have  been  paid,  and 
there  is  no  power  given  to  the  trustees  to  compel  the  claim- 
ants  to  pay  any  portion  of  their  own  damages^  The  amount 
of  compensation  for  lands  appropriated  is  no  part  of  the  sum 
which  may  be  certified  to  the  auditor  to  be  placed  on  the 
duplicate  to  be  collected  in  the  form  of  taxes.' 

'*Can  this  much  be  said  with  reference  to  the  county  ditch 
law  now  in  force  and  under  which  this  proceeding  is  pending  t 
Certainly  not. 

"That  provision  in  the  township  ditch  law  of  1862  has  been 
continued  in  every  act  authorizing  township  trustees  to  locate 
ditches  until  the  present,  with  the  addition  in  section  4521  R.  S.,r 
1880,  of  the  words  'and  no  order  for  the  opening  or  sale  of  any 
ditch,  or  any  part  thereof,  located  and  established  under  this 
chapter  shall  be  made  until  the  amount  of  compensution  for 
land  appropriated  shall  have  been  paid.' 

''The  provision  in  the  act  of  1859  authorizing  county  com- 
missioners to  locate  and  establish  ditches,  which  requires  the 
compensation  to  be  paid  out  of  the  county  treasury,  on  the- 
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order  of  the  probate  judge,  or  to  remain  on  deposit  there  for 
the  claimant  or  claimants,  was  substantially  continued  in 
every  successive  county  ditch  act  until  in  the  revised  statutes 
of  1880  it  was  left  entirely  out. 

"Will  any  one  explain  why  the  code  commissioners  took 
t^uph  excellent  care  not  only  to  retain  the  provision  in  the 
township  ditch  law  a.s  to  the  payment  of  compensation,  but 
also  to  fortify  it  by  the  strongest  language  prohibiting  an 
-order  for  the  opening  or  mlc  of  any  ditch  or  any  part  thereof, 
until  the  full  amount  of  cx)mpniisatirn  for  land  appropriated 
shall  have  been  paid ;  and  on  the  other  hand,  not  only  left  out 
of  the  county  ditch  law  tlie  provision  for  payment  of  com- 
pensation out  of  the  county  treasury,  but  made  no  other  pro- 
vision foi  it,  or  at  least  a  very  inadequate  one? 

*'  It  looks  to  the  court  li  ke  a  iaptfiis  which  is  the  result  of  inad- 
vertence, and  that  it  was  not  intended  to  leave  the  law  as  to 
compensation  in  the  present  y^hape. 

'*  There  are  only  two  sections  in  the  present  law  under  which 
it  is  claimed  that  any  provision  is  made  for  the  payment  of 
compensation  in  cases  arising  before  the  commissioners:  §§ 
4461,  4479. 

*'Bear  in  mind,  that  by  Sections  4475  ami  4476  the  ditch  has 
oeen  let  to  contract,  and  the  ,work  of  constructing  the  same 
has  been,  or  may  have  been  already  commenced  before  the 
cx}mmissionerH  are  required  to  meet  to  determine  the  assess- 
ments and  place  them  on  the  tax  duplicate.  If  it  is  held  that 
the  compensation  and  damages  allowed  to  claimants  are,  under 
this  section,  to  be  copulated  with  the  costs  and  expenses  of 
constructing  the  work,  and  provided  for  bv  assessments  run- 
ning thnmgh  a  series  of  years,  and  collected  on  the  tax  dupli- 
cate of  the  county,  can  it  be  said  that  the  compensation  of  the 
land-owner  has  been  fira  paid  or  first  secured  by  a  deposit  of 
money?  How  would  such  a  provision  read  placed  side  by 
side  with  the  language  of  the  .supreme  court  in  20  Ohio  St. 
357,  in  which  they  give  as  one  of  the  reasons  for  sustaining, 
as  to  the  question  of  compensation,  the  township  ditch  law, 
that  '  the  amount  of  the  compfusation  for  lands  appropriated 
is  no  part  of  the  sum  which  niny  be  certified  to  the  auditor  to 
be  placed  on  the  duplicate  ti>  be  collected  in  the  form  of 
taxes.' 
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''While  the  exercise  of  the  power  of  eminent  domain  is  au 
incident  to  the  sovereignty  of  every  stato,  yet  by  the  Consti- 
tution of  the  United  States,  and  those  of  almost  all,  if  not 
all  the  states,  a  limitation  is  placed  upon  this  power  by 
requiring  that  compensation  be  made  to  the  ownor.  The 
Ohio  constitution  goes  farther,  and  provides  that  this  com- 
pensation shall  be  ftni  paid  or  secured  to  be  paid  before  the 
land  is  taken.  In  this  particular  the  Ohio  constitution  stand."? 
almost  alone,  and  has  originated  a  series  of  judicial  decision^^ 
that  are  peculiar  to  this  and  a  few  only  of  the  other  states. 
It  was  evidently  the  intention  of  the  framers  of  our  organic 
law,  at  a  period  when  public  works  and  particularly  railroads 
were  being  largely  projected,  to  provide  against  evils  to  which 
land-owners  had  been  subjected  in  condemnation  proceedings, 
and  not  leave  their  compensation  for  lands  taken  for  public 
U8t^  subject  to  the  uncertainty  of  payment  by  railroad  com- 
panies  or  other  corporations  whose  property  was  covered  with 
mortgages  to  socure  bondholders,  and  it  may  be  added,  that  it 
certainly  was  not  the  intention  to  leave  it  subject  to  be  paid 
by  installments  of  assessments  placed  on  the  tax  duplicates, 
the  payment  of  which  is  liable  constantly  to  be  enjoined  on 
account  of  substantial  defects,  either  of  parties  or  practice  in 
the  proceedings  through  which  the  lands  had  been  entere<i 
upon  and  occupied  for  public  improvements.  The  land-owner 
was  not  to  be  driven  to  his  remedy  at  common  law,  after 
entry,  for  damages,  nor  to  bring  suit  to  recover  his  compensa- 
tion after  it  was  assessed;  nor  to  defend  an  injunction  pro- 
ceeding against  an  assessment  placed  on  the  tax  duplicate  for 
his  benefit.  He  was  to  have  it  in  hand  or  deposited  where 
he  could  Jay  his  hand  upon  it  without  resort  to  any  Icjral  pro- 
cess in  his  own  behalf,  to  obtain  it ;  and  this  tc»o,  fvM^  that  i», 
before  his  land  was  in  any  way  taken  for,  or  subjeett'd  to,  a 
public  use. 

^*But  if,  however,  it  is  held  that  the  compensation  afid  dam- 
ages of  the  land-owner  i.«?  not  to  be  aggregated  with  the  cost.H 
and  expenses  of  constructing  the  work,  and  raised  by  assess- 
ments placed  on  the  tax  duplicate,  as  n  close  examination  of 
section  4479  and  subsequent  sections  might  seem  to  indicate,, 
then  there  can  not  be  found  in  the  law  any  provision  what- ' 
ever,  by  whom  and  when  payment  of  compensation  is  to  lie 
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made.  It  seems  to  have  dropped  out  of  the  law  entirely,  as 
before  intimated  by  inadvertence.  It  is  the  opinion  of  the 
court  that  the  code  commissioners,  on  account  of  the  fact  that, 
although  the  ditch  law  is  sustained  on  the  ground  of  being  a 
proceeding  for  the  public  welfare,  yet  that  it  is  so  largely  sub- 
serves merely  private  interests  that  such  compensation  ought 
not  to  be  paid  out  of  the  public  treasury  as  had  been  before 
provided,  left  that  provision  out  of  their  revision,  intending 
to  provide  for  it  in  some  other  way  and  failed  to  do  so. 

*'It  has  been  suggested  that  such  provision  is  made  in 
section  4461.  *  The  commissioners  shall  upon  actual  view  of 
the  premises,  fix  and  allato  compensation,'  etc.  Allow  out  of 
the  county  treasury?  It  does  not  say  so.  Allow  against  the 
petitioners?  Neither  does  it  say  that.  It  says  simply,  allow. 
Against  whom?  Nobody.  But  the.  section  goes  on  to  say 
'and  assess  sucb  damages  as  will  in  their  judgment  accrue 
from  the  construction  of  the  improvement/  Here  are  three 
words  in  this  section  of  somewhat  different  signification  used 
with  reference  to  the  compensation  and  damages — *fix' — *  al- 
low'— 'assess',  and  in  the  connection  in  which  they  are  used, 
they  are  practically  tautological ;  they  are  words  of  judgment 
to  be  defined  to  mean  'determine',  and  in  no  sf  use  can  the 
words  'allow'  be  held  to  point  to  the  source  from  whence  the 
compensation  shall  be  derived.  It  is  hardly  worth  while  to 
argue  the  last  proposition. 

''But  it  is  urged  that  if  there  is  no  provision  in  the  law  for 
the  payment  of  the  compensation,  then  the  constitution  exe- 
cutes itself  and  the  law  can  stand.  How  will  or  can  the 
constitution  execute  itself  in  this  particular?  In  4  Ohio  St. 
175,  Judge  Thurman,  in  commenting  on  another  {X>rtion  of 
section  19  of  the  Bill  of  Rights,  as  to  assessment  of  compen- 
sation by  a  jury,  says:  'In  this  particular  the  constitution 
does  not  execute  itself  Why?  Undoubtedly  for  one  reason 
because  it  will  require  the  machinery  of  a  court,  and  methods 
of  calling  and  impaneling  a  jury — details  which  the  consti- 
tution does  not  provide.  Would  it  not  likewise  require  the 
machinery  of  a  court,  or  some  tribunal,  or  the  grant  of  power 
to  some  officer  to  enforce. the  collection  or  payment  of  the 
oompensatioD  ?  Neither  does  the  constitution  here,  makci 
provision  any  more  than  in  the  other  ciise.    The  compensa? 
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tion  would  not  surely  pay  itself.  But  it  is  said  that  when 
ascertained,  the  land-owner  could  himself,  by  proper  proceed- 
ings, enforce  its  payment.  It  is  enough  to  say  by  way  of 
answer,  that  it  is  precisely  to  guard  against  any  loss  or  danger 
of  loss  to  the  land-owner,  through  the  expenses  of  a  law-suit 
or  otherwise  that  section  nineteen  was  incorporated  into  the 
constitution.  He  was  to  have  his  compensation,  all  of  it, 
Avithout  one  d(»ilar  of  loss  or  expense  in  collecting  it. 

'*  From  these  various  considerations,  the  court  is  of  the 
opinion  that  there  is  not  in  the  law  any  adequate  provision 
for  the  payment  of  compensation,  or  deposit  of  money  to 
secure  the  same,  or  its  equivalent,  h^ore  the  land  is  taken, 
that  is  entered  upon  and  made  servient  to  public  use,  in  the 
.actual  work  of  construction  of  the  ditch,  and  hence,  that  no 
valid  final  order  for  such  construction  can  be  made.  To  what 
end  then  would  be  the  calling  of  a  jury  to  determine  the 
rrecessity  and  practicability  of  the  proposed  ditch,  and  assess 
the  compensation  of  land-owners,  except  to  entail  upon  the 
parties  a  lengthy  trial  and  a  large  expense  in  addition  to  that 
already  sustained  by  them.  If  no  valid  final  order  can  be 
made,  then  all  preliminary  proceedings  are  inoperative  and 
of  no  avail." 


ORiaiNAL  ARTICLES. 

RKBULTUie  TBirns. 

[In  the  following  article  a  correspondent  strikes  the  shield 
of  the  supreme  court  with  the  point  of  his  lance — a  very  dan- 
gerous experiment.     Ed.  O.  L.  J.] 

Where  an  estate  in  land  is  purchased  in  the  name  of  one 
party  and  the  consideration  is  paid  by  another  the  law  will 
usually  imply  a  resulting  trust  in  favor  of  the  person  paying 
the  money ;  Dyer  y.  Dyer^  2  Cox  93. 

Lord  Hadwicke  mentions  this  as  the  first  class  of  the  cases 
where  trusts  arise  bv  implication  of  law ;  Lioyd  v.  SpiUet^  2 
Atk.  148. 

There  are  some  exceptions  to  the  rule  as,  where  a  parent 
buys  land  and  takes  the  title  in  the  name  of  a  child,  when  it 
will  be  considered  prima  facie sls  a  gift  or  advancement ;  Lewin 
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on  TruBtfii,  169 ;  Loreniz  v.  LorerUz,  14  .W.  Va.  809;  or  a  hatband 
takes  the  title  in  his  wife's  name,  when  the  presumption  is 
that  a  settlement  is  intended;  Bennett  v.  Campy  54  Vt.  36. 
This  presumption  may  b<f  rebutted  ;  Dyer  v.  Dyer^  2  0)x  92  ; 
Fardyeev.  WiUis,  3  B.  C.  C.  587.  But  the  burden  of  proof  is 
upon  the  person  claiming  a  trust;  Stevens  v.  Stevens,  70  Me.  92. 

A  purchase  may  be  shown  by  the  circumstances  to  liave 
been  intended  as  a  gift ;  Carter  v.  Montgomery,  2  Teiin.  Ch.  216. 

The  payment  must  have  been  contemporaneous  with 
the  purchase  in  order  that  a  trust  shall  result ;  Duval  v.  Mar- 
shall,  30  Ark.  230 ;  Alexander  v.  Tames,  13  111.  221  -;  Sorreord  v. 
JeweU,  99  Mass.  87 ;  Steere  v.  Steere,  5  Johns.  Ch.  (N.  Y.)  I ; 
iVntiodb  V.  Clough,  16  Vt.  500 ;  and  the  money  must  have  then 
belonged  to  the  retiui  que  trwA ;  Reniington  v.  Campbell,  60 
111.  516. 

1.  Evidenre, — Resulting  truhts  ure  not  within  the  terms  of  the 
statute  of  frauds  and  may  be  proved  by  parol  evidence,  though 
many  courts  hold  that  the  case  must  be  clearly  made  out; 
XeUy  V.  MilU,  41  Miss.  267 ;  Cloud  v.  Ivie,  28  Mo.  578 ;  Jaekson  v. 
Matsdarf,  11  Johns.  (N.  Y.)  91 ;  Staymaker  v.  St.  John,  5  Watts 
(Pa.)  27.  In  one  case  in  New  Jersey,  Barnes  v.  Taylor,  27  N 
J.  Equity  259,  it  was  held  that  in  the  absence  of  an  agreement 
before  the  purchase  that  the  party  would  purchase  for  the 
plaintiff,  evidence  after  the  purchase,  of  parol  admissions  by 
the  defendant  that  he  held  in  trust  for  plaintiff  were  in- 
admissible. An  answer  in  chancery  by  the  testator  of  de- 
fendants ill  a  suit  brought  by  other  parties  was  beld  admissi- 
ble to  prove  the  trust  as  against  his  devisees ;  27, Ohio  St.  563. 

1.  Express  Trusts. — Where  there  has  been  an  express  parol 
trust  declared,  there  is  a  conflict  of  authority  as  to  whether  a  re* 
suiting  trust  can  be  admitted.  It  is  held  in  Missouri,  in  73 
Mo.  115,  that  the  express  trust  being  void  by  statute  the  facts 
will  not  avail  to  establish  a  resulting  trust.  But  where  the 
deed  was  made  to  the  person  without  any  consideration,  upon 
his  parol  afi;reemcnt  to  hold  it  for  another,  it  was  held  that  it 
would  be  such  a  fraud  that  equity  would  not  permit  him  to 
deny  a  resulting  trust ;  Troll  v.  Carter,  15  W.  Va.  567.  The 
same  doctrine  is  held  in  Barrows  v.  Boheen,  41  Conn.  278,and 
where  the  party  had  done  some  afiSrmative  act,  the  case  of 
Ijantry  v.  Lnntry,  51  111.  451,  is  to  the  same  effect. 
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There  seems,  however,  to  be  noquestioa  that  where  there  is 
a  written  express  trust  that  there  can  be  no  resulting  trust ; 
Co.  Ut.  2906,  note  249,  §  8,  Dewaimi  v.  Oos&rifi^,  7  Penna.  St. 
175;  AuOke  v.  Brtnm^  6  Paige  44a 

Resulting  trusts  are  never  executed  by  the  statute  of  uses 
so  as  to  unite  tfie  legal  and  equitable  estate  or  attach  the  setsim 
to  the  trust  estate ;  Nightingale  v.  Bidder,  7  R.  I.  121. 

Washburn  divides  trusts  into  impliedj  rautting^  and  eoMtme- 
tm  trusts;  Real  Prop.,  4  Ed.,  Vol.  2,  470;  and  speaks  of  con- 
structive trusts,  as  those  which,  as  a  general  rule,  are  imposed 
in  invitum  upon  the  person  who  is  held  as  a  trustee. 

If  we  accept  this  division  we  would  see  that  there  would 
be  in  the  class  of  cases  referred  to,  where  resulting  trusts  arise, 
two  kinds  of  trusts. 

One  where  the  trust  is  created  bj  the  act  of  the  eedm  qui 
trust  as  where  the  purchaser  who  pays  bis  own  money,  takes 
the  title  in  another,  and  the  other  which  would  be  an  in- 
stance of  the  constructive  trust,  where  one  actingas  agent  for 
another  to  purchase  land  with  the  other's  money,  takes  the 
title  in  his  own  name  without  the  other's  consent,  and  is  held 
as  a  trustee  m  invitum. 

This  ought,  in  some  cases,  to  make  a  very  decided  differenoe 
in  the  rights  of  third  persons  and  will  be  spoken  of  hereafter. 

In  several  states  where  there  is  a  statute  abolishing  result- 
ing trusts  it  has  been  held  that  the  latter  class  are  not  within 
the  terms  of  the  statute;  GilbeHy.  0Ubert,2  Abb.(N.  Y.)  App. 
Dec.  256;  Fiakery.  fbrbes,  22  Mich.  554. 

A.S  to  whether  Resulting  trusts  are  barred  by  the  statute  of 
limitations  the  authorities -are  so  numerous  and  so  conflicting 
that  it  would  require  the  space  allotted  to  this  article  to  treat 
of  that  subject  alone. 

3.  Rights  of  Purchasers  far  a  Valuable  Consideration. — Where  a 
person  buys  from  the  trustee  of  a  secret  trust,  without  notice, 
the  legal  title  will  prevail,upon  the  principle  that  when  equities 
are  equal  the  legdl  title  will  prevail ;  and  upon  the  further 
principle,  that  where  one  by  his  own  act  places  another  in  a 
position  where  he  can  commit  a  fraud  he  shall  sufler  rather 
than  an  innocent  party;  see  Perry  on  Trusts  218  and  caass 
01  ted  in  note. 

As  to  what  constitutes  notice  it  has  been  held  that 
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sion  of  the  eatai  que  tru^  is  notice  to  a  mortgagee  of  the  trustee 
of  a  resulting  trust. 

It  seems  to  be  held  with  unanimity  that  a  purchaser  under 
an  execution  against  the  trustee  under  a  secret  trust  will  hold 
the  land  free  from  the  trust ;  Smith  v.  Painter^  6  Serg.  &  R. 
23;  Hempacm  v.  Fell,  64  Ind.  382;  Cotherwood  v.  Watson,  65  Ind. 
676;  Heifer  v.  Fbrtner,  2  Binn.  40. 

But  a  judgment  creditor  who  has  not  made  a  purchase  will 
not  be  preferred  to  the  ceUui  que  trust;  Baker  v.  Hardin,  10 
Heisk.  (Tenn.)  300;  Shyrock  v.  Wagoner,  28  Pa.  St.  430; 
Hart  V.  Farmer^  &  Mac.  Bank,  33  Vt.  252;  and  unless  the 
creditor  has  been  in  some  way  influenced  by  the  conduct  of 
the  cestui  que  trust,  the  latter  will  not  be  estopped  to  assert 
the  equitable  title  against  the  creditor;  McOovem  v.  Knox^ 
21  Ohio  St.  547. 

The  question  will  then  arise  as  to  what  conduct  will  be 
sufficient  to  bur  the  right,  as  the  language  of  the  opinions  in 
the  case  of  McGovem  v.  Knox, supra]  Newton  v.  Taylor,  32  Ohio 
St.  399,  as  well  as  of  Sessions  v.  Trevitt^  4  0.  L.  J.  228,  intimate 
that  an  estoppel'  in  pais  may  be  asserted  against  a  married 
woman. 

While  many  authorities  hold  that  as  between  the  parties, 
the  trustee  and  cestui  que  trust,  lapse  of  time  is  nOt  a  bar  to  ati 
action  to  enforce  the  triist,  there  would  seem  to  be  no  doubt 
that  in  many  cases  it  would  be  inequitable  to  allow  the  trust 
lo  be  enforced  as  against  creditors  who  had  obtained  a  lien  by 
judgment  or  levy  against  the' property  of  thej  debtor. 

In  the  case  of  Newton  v.  Taylor,  32  Ohio  s(.  399,  about  forty 
years  had  elapsed  between  a  sale  under  a  mortgage  and  the 
decision  of  the  cai>e  brought  to  enforce  the  trust  in  favor  of 
the  wife  of  the  mortgagor,  and  as  this  suit  was  brought  shortly 
after  the  death  of  the  husband  of  plaintiff,  the  court  held  that 
the  lapse  of  time  should  bar  her  rights. 

In  this  case  however  the  court  held  that  the  mortgagee,  be- 
fore his  bill  to/foreclose  was  filed,  had  notice  of  plaintiff's 
elaim,  and  did  not  make  her  a  party  to  the  foreclosure  suit, 
and  while  the  mortgage  was  held  valid  she  was  allowed 
to  redeem,  and  to  have  an  accounting  for  the  rents  and 
profits. 

The  failure  to  make  plaintiff  a  party  to  the  forecloanre  pro- 
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ce^ding,  where  notice  had  been  given  of  her  claim,  was  suf- 
ficient to  give  her  the  right  to  redeem,  and  eqaity  foUowiiig 
the  analogy  of  the  law  did  not  bar  the  proceeding  during  the 
coverture  of  the  wife. 

The  case  of  Sessions  y.  TreviUy  supra,  is  one  which  has  gone  at 
least  to  the  extreme  verge  of  the  law  in  upholding  the  rights 
of  a  cestui  que  trust,  who  for  a  Jong  time  keeps  her  rights  a 
secret.  In  that  case  Sessions  had,  in  1876,  levied  an. execu- 
tion upon  a  piece  of  land,  the  title  of  which  had  stood  in  the 
husband  of  Mrs.  Trevitt  since  1840.  The  ])etition  shows  that 
the  property  was  bought  with  her  money,  and  the  title  taken 
in  the  name  of  the  liusband  by  him,  and  that  in  1861,  fifteen 
years  before  the  levy,  he  had  acknowledged  the  trust  in 
writing.  And  yet  for  thirty-six  years  she  had  failed  to  take 
any  steps  to  have  the  mistake  corrected  and  had  allowed  per- 
sons to  deal  with  the  husband  and  give  him  credits  upon  the 
strength  of  his  apparent  ownership  of  this  property. 

To  hold  that  after  such  a  lapse  of  time  she  can.  enforce  her 
claim  against  those  of  judgment  creditors  would  seem  to  open 
very  wide  the  door  to  fra^jid.  The  wife  can  permit  the  hus- 
band to  hold  her  property  in  his  name,  obtain  credit  on  the  faith 
of  hi$  legal  title  and  her  silence,  and  after  the  lapse  of  more 
than  a  third  of  a  century  can  say  to  those  who  have  obtained 
their  judgments  upon  claims  where  credits  had  been  given  by 
reason  of  those  facts,  '*  hands  ofiTI  this  property  is  mine,"  when 
the  time  has  come  to  enforce  the  payment  of  the  claim. 

This  can  only  mean  if  the  court  carry  this  doctrine  to  its 
logical  conclusion,  that  one  can  not  estop  a  wife  from  enforc- 
ing her  trust  except  by  actually  asking  her  whether  she 
claimed  the  land,  and  getting  a  disclaimer  from  her. 

But  as  the  cabcs  do  not  seem  to  make  any  distinction  in 
favor  of  a  married  woman  over  other  cestuitf  que  trust  when 
seeking  to  hold  the  property  claimed  by  secret  trust,  it  is  to  say  : 
youcredit  a  person  at  your  peril,  iVjtwithstandingall  the  prop- 
erty of  which  he  is  in  possession,  and  of  which  he  holds  the 
legal  title,  as  some  one  may  have  bought  the  land  and  placed 
it  in  his  name,  or  he  may  have  used  the  money  of  another  in 
its  purchase,  and  the  trustee  can  rely  on  the  principle,  that 
the  creditor  can  by  judgment  gain  no  higher  rights  than  the 
judgm 3nt  debtor  has  in  equity  aga  nst  the  secret  cestui'que  Imit. 
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A  demurrer  to  the  petition  of  Mrs.  Trevitt  waB  interposed, 
and  it  is  possible  that  questions  as  to  the  effect  of  a  pleading, 
and  of  the  burden  of  proof,  on  the  trial,  may  have  had  sosc^ 
thing  to  do  with  the  decision  of  the  case,  although,  as  the 
opinion  is  quite  brief,  being  upon  a  motion  for  leave  to  file 
petition  in  error,  the  question  as  to  the  necessary  allegations 
in  the  pleadings  is  not  discusssd,  and  that  of  the  burden  of 
proof  is  alluded  to  only  casually. 

Unless  the  court  meant  to  affirm  the  broad  principle  above 
referred  to,  in  its  fullest  extent,  these  questions  oJT  pleadings 
and  burden  of  proof  must  have  been  the  ground  of  the  decision 

There  is  no  allegation  in  the  petition  that  the  credit 
was  not  given  to  Trevitt  in  the  belief  in  *his  ownefship 
in  this  land,  and  by  overruling  the  demurrer  to  this  petition 
the  court  must  either  hold  tliat  this  was  an  immaterial 
point  or  else  that  it  was  a  matter  of  defense  to  show  that  the 
<;redit  was  given  upon  such  belief 

If  this  be  held  to  be  matter  of  defense,  and  no  such  defense 
was  set  up  in  the  answer,  or  proved  at  the  trial,  the  case  mav- 
be  correctly  decided  upon  thoiie  points ;  but  It  would  seem  to 
be  a  question  of  very  grave  doubt  whether  justice  would  not 
be  better-  subderved  by  requiring  penjons  where  trying  to 
enforce  a  secret  trust  after  the  lapse  of  many  years,  to  show 
aflSrmatively  that  they  have  justice  on  their  side  and  that 
their  laches  has  not  been  the  rause  of  loss  or  damage  to  the 
<;reditor. 


REPORTED    CASES. 


SLAVDXS--DSFS]I8B~PB007~WHAT  SVTFIOIXVT. 

{Shtprcme  Cknari  OommUsion,    October  16,  ISSS.) 

BbLL  V,  McGlNMESS. 

in  ui  aotioDof  slander  for  words  which  imputed  to  the  plsintlff  ihe 
crime  of  stealing  a  horse,  the  defendant,  as  a  defense,  pleaded  tDie 
trath  of  the  aUeged  defamatory  words. 

H(M:  That,  to  maintain  this  defense,  it  was  not  neoeasaiy  that  it  be 
proved  beyond  a  reasonable  doubt. 

Ebbor  to  the  Conrt  of  Common  Pleas  of  Columbiana  County, 
j-eeerved  in  the  district  court. 
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K  J.  HMowayy  fo^  plaintiff  in  error. 

F.  A.  Win,  J.  A.  Ambler  and  W.  A,  Nichols,  for  defendant  in 
error. 

McCaulby,  J.  l*he  original  action  in  the  common  pleas 
was  for  slander.  The  slanderous  words  alleged  in  the  petition 
were,  ''He  stole  the  horse  withont  a  doubt.  There  is  so  much 
evidence  against  him  that  it  will  convict  him." 

The  defendant,  as  a  defense,  alleged  the  truth  of  the  defama- 
iory  words,  and  on  the  trial  offered  evidence  tending  to  prove 
hid  defense. 

Upon  the  trial  the  court  charged  the  jury,  that  to  maintain 
this  defense  it  must  be  proved  beyond  a  reasonable  doubt. 

This  instruction  to  the  jury  is  assigned  for  error. 

The  cases  in. Ohio,  bearing  upon  the  correctness  of  this 
ii^struction  are,  Lexington  Ins.  Co.  v.  Pa^ner^  16  Ohio  324 ;  Stradtr 
v.  Mullansy  et  oL,  17  Ohio  St.  624;  Jonas  v.  Qr«ives,  26  Ohio  St. 
2 ;  Lyon  v.  Fteahmann,  34  Ohio  Bt.  151,  and  Shaul  v.  Norman^ 
84  Ohio  St.  167. 

The  defamatory  words  alleged  in  the  petition,  amount  to  a 
charge  of  felony. 

Only  one  of  the  cases  above  referred  to,  16  Ohio  324,  sus- 
tains the  charge  given  in  the  common  pleas.  The  other  cases, 
while  the  rule  of  preponderance  of  evidence  was  held  appli- 
cable in  each  of  them,  were  all  for  misdemeanors  or  for  fraudu- 
lent  acts  not  amounting  to  criminal  offenses. 

The  plain  tendency  of  these  cases,  however,  is  to  apply  the 
rule  of  preponderance  of  proof  in  all  issues  in  civil  cases. 

A  finding  for  the  government  against  the  citizen  may  be 
followed  by  deprivatian<iof  life  or  liberty,  and  hence  the  pro- 
priety of  the  rule  that  no  such  finding  should  be  made  with- 
odi  the  strong  and  clear  proof  required  by  the  rule,  beyond  a 
reasonable  doubt.  But  in  a  controversy  between  man  and 
man,  aifecting  nothing  but  a  claim  or  a  defense  to  damages, 
and  involving  nothing  but  pecuniary  or  property  interests^ 
the  reason  of  the  rule  wholly  fails,  and  the  parties  should  be 
on  an  equality  as  to  the  quantum  of  proof  required  to  estab- 
lish any  material  fact. 

The  tendency  of  modern  decisions  in  other  states,  is  to  the 
view  we  have  here  taken ;  Kane  v.  Hibemia  Ins.  Co.,  10  Vroom 
W;   Welsh  v  Jufftnheimer,  56  Iowa  11 ;  Behrens  v.  Ins.  Co,,  68 
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Iowa  26;  Bkuser  v.  Ins  Co.,  37  Wis.  31;  Thayer  v.  Bayle^  30  Me. 
476;  EaioUY.  VanBuren,^^  Mich.  51;  Oardon  y.  fbrmete,  16 
Gray  416;  FcOmn  v.  Brawn,  25  N.  H.  114;  BradisA  V.  fi;tw,36 
Vt  326;  PrcUher  y.  Mich.  MiU,  Life  Ins.  Co,,  The  Reporter,  yol. 
7,  293. 

The  yiews  we  have  taken  of  the  question  presented  in  the 
«harge  of  the  court,  in  the  common  pleas,  requires  a  reversal 
of  the  judgment  of  that  court,  and  we  therefore  take  no  no- 
tice of  the  error  assigned,  that  the  court  erred  in  overruling  a 
motion  for  a  new  trial,  on  the  ground  that  the  verdict  was 
not  supported  by  sufficient  evidence. 

[To  appear  in  40  Ohio  St.]  Judgment  reversed. 


aOWOLkCt  OV  eUASAVTT— OOnTBUOnOV— AXBIOUOUS  LAVeVAOB-- 

nrTEvnov  ov  pasties. 

( Ohw  Supreme  Court,    October  28,  L88S. ) 
MoBGAN,  Root  &  Co.  v,  Boyer  and  Bowlus. 

1.  The  rale  that  the  language  of  a  promise  is  to  be  construed  moMt 
strongly  againot  tlie  promisor,  oaii  not  properly  be  appUed  to  ibba 
construction  of  a  guaranty. 

S.  A  guarantor,  like  a  surety,  is  bound  only  by  the  express  terms  of  bis 
contract. 

S.  The  language  used  is  to  be  nndeniiood  in  its  plain  and  ordinary  senses 
as  read  in  the  light  of  the  surrounding  clruumstauoes,  the  situation 
of  the  parties,  and  the  ob|ect  of  the  guaranty,  and  that  construction 
given  which  most  nearly  conforms  to  the  intention  of  the  parties. 

4.  If  the  language  is  equally  capable  of  either  construction,  the  one  will 
be  adopted  which  construes  it  to  be  limited,  and  not  the  one  whloh 
eonstrues  it  to  be  continuing. 

$.  A  guaranty  in  the  following  wonis : 

'*  Messrs.  Morgan,  Root  A  Go. 
**  The  bearer,  Mr.  H.  A.  Bowlus,  is  visiting  your  city,  buying  a  f0# 
goods  in  your  line,  and  anything  you  may  be  able  to  sell  him  .  will 
be  paid  promptly  as  agreed  en,  «w  Aioh  I  herewith  guarantee. 

"  H.  A..  Boras." 
is  not  a  continuing  guaranty. 

Motion  for  leave  to  file  a  petition  in  error  to  the  Distrioi 
Ooort  of  Seneca  County. 

John  M.  Lemnum,  for  plaintiffs  in  error. 

R.  O.  PenningUm,  for  defendants  in  error. 

Upson,  J.  The  defendant,  H.  A.  Bowlus,  a  merchant  of 
Melmore,  in  Seneca  County,  had  at  different  times  parchaMd 
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small  quantities  of  goods  upon  credit,  of  the  plaintifib,  part- 
ners under  the  name  of  Morgan,  Root  A  Co.,  who  were 
merchants,  of  Cleveland;  and  in  order  to  obtain  from  them 
further  credit,  he  procured  from  the  defendant,  H.  A.  Boyer. 
of  Tiffin,  a  written  guaranty,  in  the  following  worii': 
"  Messrs.  Morgan,  Root  k  Co.  Tiffin,  April  11,  1876. 

''Gents. — The  bearer,  Mr.  H.  A.  Bowlus,  is  visiting  your 
city,  buying  a  few  goods  in  your  line,  and  anything  you  may 
be  able  to  sell  him  will  be  paid  promptly,  as  agreed  on,  which 
I  herewith  guarantee.  Yours,  respectfully, 

"  H.  A.  BOYBB." 

Bowlus  delivered  this  guaranty  to  the  plaintifis about  April 
)2,  1876,  and  then  purchased  of  them,  on  the  faith  of'the 
guaranty,  goods  to  the  amount  of  seven  hundred  and  ninety- 
seven  dollars,  for  which  he  afterwards  paid  in  full. 

The  plaintiffs  continued  to  sell  goods  to  Bowlus,  from  time 
to  time,  until  about  September  20, 1879,  when  the  balance  due 
from  him  was  three  hundred  and  one  dollars  and  twelve  cents, 
for  which  the  plaintiffs  brought  suit  against  Bowlus  and 
Boyer. 

The  case  was  submitted  to  the  court  of  common  pleas, 
which  rendered  a  judgment  in  favor  of  the  defendant,  Boyer, 
and  this  judgment  was,  on  error,  affirmed .  by  the  district 
court. 

The  plaintiffs  ask  leave  to  file  a  petition  in  error  to  reverse 
the  judgment  of  the  district  court. 

The  principal  question  argued  by  counsel,  and  the  only  one 
requiring  our  decision,  is  whether  the  guaranty  given  by  the 
defendant,  Boyer,  is  a  limited  or  a  continuing  guaranty? 

The  language  of  guaranties  is  often  so  indefinite  that  their 
construction  in  this  respect  is  difficult,  and  the  decisions  relat- 
ing to  such  construction  are  very  numerous  and  ormflict- 
ing. 

This  conflict  has,  in  many  casej>,  arisen  from  the  difference 
in  the  surrounding  circumstances,  and  the  particular  lan- 
guage of  each  guaranty,  but  in  many  cases  it  is  due  to  the 
application,  by  the  several  courts,  of  different  rul&s  to  the  con- 
struction of  those  contracts.  The  rules  which  we  apply  in 
this  case  are  those  which  are  in  accordance  with  previous 
decisions  of  this  court,   and   those   which    we  deem    to  be 
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most  in  iiccordance  with  well  established  principles  of  lawi 

The  rule  that  tho  language  of  a  promise  is  to  be  construed 
most  strongly  against  the  promisor,  can  not  be  properly 
applied  to  the  construction  of  a  guaranty.  A  guarantor,  like 
a  surety,  is  bound  only  by  the  precise  words  of  his  contract. 
Other  words  cannot  be  added  by  construction  or  implication, 
but  the  meaning  of  the  ^ords  actually  used  is  to  be  ascer- 
tained in  the  same  manner  as  the  meaning  of  similar  words 
used  in  other  contracts.  They  are  to  be  understood  in  their 
plain  and  ordinary  sense,  when  read  in  the  light  of  the  sur- 
rounding circumstances,  and  of  the  object  intended  to  be 
accomplished.  The  rule  that  a  guarantor  is  held  only  by  the 
express  words  of  his  promise  does  not  entitle  him  to  demand 
an  unfair  and  strained  interpretation  of  those  words,  in  order 
that  he  may  be  released  from  the  obligation  which  he  has 
assumed. 

In  applying  these  rules  there  has  been  much  difference  of 
opinion  as  to  whether  the  language  of  a  guaranty  should  be 
construed  as  creating  a  limited,  or  a  .continuing,  guaranty, 
when  it  is  fairly  capable  of  either  construction,  but  we  are 
satisfied  that  the  decided  weight  of  authority  is  in  favor  of 
the  rule  stated  by  Judge  Story,  that  in  a  doubtful  case  the 
presumption  should  be  against  the  construction  that  the 
guaranty  is  continuing. 

In  the  construction  of  the  guaranty,  in  this  case,  the  plaint- 
iff's counsel  attach  much  importance  to  the  words,  used  in 
the  guaranty,  is  visiting^  as  denoting  continuance,  and  as  con- 
templating continuing  visits.  Those  words,  however,  are 
equivalent  to  the  word  vinto,  and  may  be  understood  to  mean 
vimisfrcm  time  to  iime^  or  visUs  at  this  time.  The  latter  seems  to 
be  the  more  natural  interpretation  of  the  words  used,  and  the 
one  probably  intended  by  the  guarantor,  for  it  can  hardly  be 
supposed  that  he  intended  to  give  a  guaranty,  neither  limited 
in  time  nor  amount. 

Applying  to  the  copstruction  of  this  guaranty  the  rules 
which  we  have  stated,  with  the  aid  of  the  surrounding  cir- 
eamstances,  and  the  purpose  for  which  it  was  given,  we  are 
led  to  the  conclusion  that  the  plaintiffs  were  not  justified  in 
treating  it  as  a  continuing  guaranty. 

[To  appear  in  39  Ohio  St.]  Motion  overruled. 
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MmaifAt  ooBvoBAnos  -  rack  stasb  -  oBsniroTxve  wnmn- 

MVUAMCM. 

{OMo  Btqnwne  OmutL    Got  28, 1888.) 

BbANAHAN  ST  AL.  V.  GlNCIlVlVATI  HOTSL  Co. 

MM:  Under  aathoritjr  of  an  ordinance  of  the  diy  of  Cincinnati,  B.  and 
others,  who  were  the  owners  and  diiTcni  of  hackney  coaches,  used 
•and  ooeapled  the  side  of  the  public  street  on  which  the  plain  tiflb'  store- 
rooms fronted,  as  a  haolmey  coach  stand,  in  such  manner  and  so  con- 
stantly, as  to  constitute  an  unlawAil  interference  with  the  use  snd 
enjoyment  of  plain  tifft'  premises,  snd  so  as  to  render  scoess  to  the 
store  rooms  of  the  plaintiflh  impossible.  JETetd.*  That  each  grant  was 
without  authority  of  law,  and  constitutes  no  Justification  for  ob- 
structing the  plaintiflh'  right  of  access  to  the  street. 

Motion  for  leave  to  file  a  petition  in  error  to  the  District 
Coart  of  Hamilton  County. 

The  Cincinnati  Hotel  Company  ie  the  perpetual  leeseee  of  a 
lot  one  hundred  and  aeventy-^^ight  feet  fronts  on  Fourth  street, 
Cincinnati,  and  two  hundred  feet  deep  on  Central  avenue,  on 
which  there  is  a  large  and  costly  building,  used  partly  for 
hotel  purposes  and  partly  rented  out  as  store-rooms.  That 
part  of  said  building  fronting  on  Fourth  street^  is  known  as 
the  Orand  Hotel.  On  the  side  fronting  on  Central  avenue, 
there  is  an  entrance  to  the  hotel,  and  seven  store-rooms  rented 
and  occupied  separately  from  the  hotel.  Access  to  these  store- 
rooms and  to  the  side  entrance  of  the  hotel,  is  from  Central 
avenue. 

The  defendants  are  the  owners  and  drivers  of  hackney 
coaches,  and  under  an  ordinance  passed  by  the  city  council, 
have  appropriated  and  occupy  as  a  stand  for  their  coaches, 
the  side  of  Central  ^venue,  between  Fourth  and  Third  streets, 
next  to  plaintiffs'   property. 

The  Hotel  Company  commenced  an  action  to  enjoin  such 
use  on  the  ground  that  such  use  and  occupancy  was  without 
authority,  and  materially  injured  the  property  of  plaintifis, 
and  constitutes  a  private  nuisance. 

In  the  district  court  it  was  specially  found  ^*  that  said  de- 
fendants use  and  occupy  said  Central  avenue  in  such  a  man- 
ner that  8uch  use  and  occupation  is  an  unlawful  interference 
with  the  use  and  enjoyment  of  the  premises  by  the  plaintifis, 
and  so  obstructs  the  street  and  avenue  aforesaid  as  to  render 
access  to  the  rooins  o<-cnpied  and   used  by    the  plaintiffi. 
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teoants  impossible ;  that  the  defendants  are  insolvent,  and 
that  the  plaintiffii  are  entitled  to  the  relief  .prayed  for ''  A 
perpetual  injunction  was,  upon  hearing,  granted. 

A  motion  is  now  made  to  review  this  judgment. 

Oampbellj  Bates' A  BeUman^  for  plain tiffl  in  error. 

PaxUm  &  WarrmgUm^  for  defendant  in  error. 

Johnson,  C.  J.  The  finding  of  the  court  below,  that  the 
«se  of  Central  avenue  from  Fourth  to  Third  streets,  as  a  back- 
stand,  is  such  an  unlawful  iuterference  with  the  use  and  oo- 
eupatiou  of  thepremisesby  the  adjacent  owners,  the  plaintiffii^ 
as  to  obstruct  the  avenue  and  render  access  to  the  store-ioodM 
fronting  thereon  by  the  plaintiffs'  tenants  impossible,  leaves 
little  to  be  said. 

The  owner  of  lots  abutting  upon  a  public  street  in  a  city  or 
village,  has  a  peculiar  interest  in  the  street,  distinct  from  the 
rights  of  the  public  to  usq  the  street.  It  ia  a  private  property 
right  in  the  nature  of  an  incorporeal  hereditament  attached 
to  his  contiguous  grounds  and  the  erections  thereon,  without 
which  his  property  would  be  of  comparative  little  value.  The 
right  of  access  to  the  street  forbusinesspurposesisof  great  value. 
The  finding  of  the  court  is,  that  this  is  destroyed.  This  ei^ 
ment  appendent  to  the  abutting  property  is  a  valuable  property 
right,  of  which  the  owner  cannot  be  divested,  except  when 
taken  for  public  use  and  after  due  compensation. 

The  city  is  clothed  with  power  over  the  streets,  and  is 
oharged  with  the  duty  of  keeping  them  open  for  public  use 
and  free  from  nuisance. 

It  may  enlarge  these  general  public  uses  without  infringing 
the  rights  of  the  adjacent  owner,  but  where  additional  bur- 
dens are  imposed  even  for  a  public  purpose,  which  materially 
impair  the  incidental  property  rights  of  the  lot  owner,  equity 
will  enjoin  until  compensation  is  made;  Railway  v.  Lawrence^ 
88  Ohio  St.  41 ;  Street  Railtoay  v.  OumminsviUe,  14  Ohio  St. 
524;  Crawford  V,  ViUaffe of  Delatvare,!  Ohio  Si.  This  ordinance 
granted  a  permanent  use  of  the  street  for  mere  private  pur- 
poses. As  well  might  the  city  authorize  permanent  booths  or 
structures  for  the  use  of  dealers  in  the  various  articles  of  trade. 
Having  no  rent  to  pay,  the  occupants  could  accommodate  the 
public  at  better  rates. 

The  supervision  and  control,  o/  the  public  highways  of  a 
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eity  is  a  public  trast,  and  while  additional  uses  may  be  im- 
posed, not  Bobveraiye  of,  or  impairing  the  original  ase,  such 
aa  laying  down  gas  and  water-mains,  yet  the  right  of  the  pab- 
lie  to  use  it  as  a  street,  and  of  the  adjacent  lot  owner  to  enjoy 
it  as  the  means  of  access  to  his  property,  cannot  be  materially 
impaired. 

The  city  has  the  right  to  regulate  hackney  ooacheBV^Rev.Stata. 
S  1692),  and  also  the.  right  to  appropriate  private  property 
for  the  use  of  the  corporation,  but  it  has  no  power  to  appro- 
priate the  easement  of  an  adjacent  owner  to  a  mere  private 
use.  This  permanent  occupancy  of  the  streets,  cutting  off  ac- 
cess to  plaintiffi'  store-rooms  for  the  convenience  and  benefit 
of  a  private  business,  cannot  be  justified  on  the  plea  that  the 
public  who  use  hacks  are  accommodated  more  readily  and  on 
better  terms. 

The  same  would  doubtless  be  the  case  with  other  kinds  of 
business  located  in  the  street.  The  finding  of  ths  court  is, 
that  the  use  complained  of  deprives  the  owner  of  all  access  to 
bis  premises. 

Even  if,  as  is  suggested,  this  is  in  the  nature  of  a  public  use, 
like  a  market,  the  city  could  not  appropriate  it  to  such  use 
without  proceeding  according  to  law;  as  settled  in  the  caaee 
already  cited. 

The  doctrine  of  the  cases  above  cited  is  just.  It  rests  upon 
a  satisfactory  foundation.  The  principle  there  settled  is  no 
longer  open  to  discussion.  Whatever  criticisms  of  that  doo- 
trine  may  be  met  with  in  some  of  the  states,  it  has  rapidly 
grown  in  favor,  and  is  now  generally  accepted  as  the  true  ex- 
position of  the  rights  of  the  public,  and  of  property-owners 
affected. 

The  following,  among '  numerous  authorities,  may  be  cited 
in  support  of'  the  principle,  that  the  lot-owner  has  prop- 
erty rights  in  the  street  in  front  of  his  property,  which  he  has 
the  right  to  have  protected. 

A  careful  examination  of  these  cases  will,  I  think,  show 
that,  while  these  private  rights  are  generally  conceded,  both 
in  England  and  in  all  the  states,  the  doubt  was  merely, 
whether  this  right  was  property,  within  the  meaning  of  the 
constitution,  which  had  to  be  taken,  under  the  power  of  emi- 
nent doroain.  or  merely  ga^re  a  right  of  action  to   the  owner 
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fpr  damages?  In  either  view,  the  plaintiflb  below  were  entitled 
to  the  relief  sought,  it  being  in  the  nature  of  a  continuous 
trespass  or  interference  with  an  easement,  and  the  defendants 
being  insolvent  2  Dillon's  Mun.  Corp.  Sec.  656et  ieq.;  Lyon 
T.  The  Fiahmongen^  1  Lam  Reps.,  Appeals  Cases  662;  BrayUm 
T.  FaU  Riper,  118  Mass.  218;  PraU  y.  Lewis,  89  Mich.  39;  T%e 
Suae  y.  Lawrence,  84  New  Jersey  (Law),  201 ;  SchuUe  v.  N.  P. 
Tranep.  Co.,  60  Cal.  692;  Note  to  FrOa  v.  Hobaon,  19  Am.  Law 
Reg.  616. 
[To  appear  in  89  Ohio  St.]  Jwdgment  cffirmed. 


WMAL  nTAn-OOVTlTAVCS-BBBD— COTSVAVTS  OV  mZIV-mOT- 


(OMo  AQH^tffiM  Ckmrt.    October  88, 1S88.) 
Bbtz  V.  Bbyan  BT  AL. 

1b  ISOS  Brjan  and  others  being  in  actual  pooaeealon  nnder  claim  of  title, 
oonyeyed  Oallipolie  Island  to  E.  B.  by  deed,  with  ooyenanta  of  war- 
lanty  and  seisin,  and  placed  him  in  peaceable  possession  thereof.  B.  B. 
continued  in  sacb  possession  of  the  whole  island  until  February,  1S74, 
when  he  conyeyed  the  same  to  B.  B.  by  deed  with  coyenants  of  gen- 
eral warranty  and  seisin  and  placed  her  in  fuU  possession  thereof.. 
In  1878  C,  in  an  action  of  ejectment  against  E.  B.  bl>talned  a  Judg- 
ment for  the  recoyery  by  metes  and  bounds  of  part  of  the  island|  but 
there  was  no  actual  eyiction  of  E.  B.  thereunder.  In  the  summer  of 
1874  B.  B.  was  eyicted  under  such  Judgment  from  the  part  of  the 
island  coyered  thereby. 
MM:  The  coyenants  of  seisin  in  the  deed  from  Bryan  et  al.  were  real 
coyenants,  and  passed  by  the  conyeyance  to  B.  B.,  hence  no  action 
can  be  maintained  thereon  by  E.  B. 

Motion  for  leave  to  file  petition  in  error  to  District  Court  of 
Gallia  County. 

On  the  twenty-fifth  of  April,  1865,  John  Bryan  and  others, 
defendants  in  error,  conveyed  to  Etheniel  Betz,  the  plaintiff 
in  error,  for  the  Consideration  of  ll«200,  all  of  Gallipolis  Island 
in  the  Ohio  river,  by  deed  containing  general  covenants  of 
seizin  and  warranty.  Defendants,  at  the  time  of  such  convey- 
ance,,were  in  the  actual  possession  of  the  whole  of  the  premises 
conveyed,  claiming  title  under  a  patent  from  the  state  of 
Virginia,  the  original  owner  of  the  island,  and  put  the  plaint- 
iff into  the  peaceable  possession  thereof.  Plaintiff  in  error 
oontinued  to  hold  such  possession,  of  the  entire  premises,  until 
February  5, 1874,  at  which  date  he  sold  and  conveyed  said 
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island  to  Belle  Batz,  with  covenants  of  general  warranty  «n(l 
seisin^  for  the  consideration  of  $2,700.  He  delivered  to  said 
Belle  Betz,  under  such  conveyance,  the  actual  possession  of 
the  entire  island. 

In  March,  1872,  one  Ingoby  Clifford,  who  claimed  title 
under  a  separate  patent  from  the  state  of  Virginia,  broaght 
an  action  of  ejectment  in  the  Circuit  Court  of  Maaon  County 
Wedt  Virginia,  where  said  island  is  situated,  to  recover  said 
island  against  the  plaintiff  in  error.  On  October  14,  1873, 
said  Clifford  recovered  in  said  action  a  judgment,  by  metes 
and  bounds  for  about  twenty-seven  acres  of  said  island,  leaving 
about  ten  acres  thereof  in  plaintiff  in  error  unaffected  by  said 
judgment.  There  was  no  actual  eviction  cf  the  plaintiff  in 
error,  or  his  grantee,  under  such  judgment,  until  the  summer 
of  1^74,  after  the  conveyance  to  Belle  Betz,  and  after  she  was 
placed  in  the  possession  of  the  whole  of  the  island  under  such 
conveyance. 

While  Belle  Betz  continued  in  the  possession  of  the  whole 
island,  with  the  knowledge  and  consent  of  the  plaintiff  in 
error,  she  yielded  the  possession  of  said  twenty-seven  acres  to 
said  Ingoby  Clifford  under  the  judgment  aforesaid,  without 
incurring  the  costs  of  an  ouster  by  an  officer  under  process 
issued  upon  such  judgment. 

The  plaintiff  in  error  thereupon  cominenced  this  action 
against  his  grantors,  the  defendants  in  error,  upon  the  cove- 
nants of  seizin  contained  in  their  deed  to  him. 

Upon  issue  joined  the  court  of  common  pleas  found  the  facts 
above  recited,  and  as  matter  of  law  found  that  the  covenants 
upon  which  the  action  was  brought  passed  by  the  conveyanoe 
and  possession  to  Belle  Betz,  and  the  plaintiff  could  not  main- 
tain an  action  thereon,  and  rendered  judgment  for  defendants. 
The  district  court  affirmed  such  judgment, -and  plaintiff  in 
error  now  asks  leave  by  motion  to  file  a  petition  in  error  in 
this  court  to  obtain  a  reversal  of  such  judgments. 

Samuel  A.  Nash,  for  plaintiff  in  error,  claimed  that  the 
rendition  of  the  judgment  in  ejectment,  operated  as  equiva- 
lent to  an  eviction  of  the  plaintiff  in  error,  and  so  the  right 
of  action -became  a  personal  one  to  the  plaintiff  in  error,  there- 
alter,  and  did  not  pass  to  his  grantee  by  a  simple  conveyance 
of  the  land.  • 
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W.  H.  C.  Eeker  and  D.  B.  Pebard^  for  defendants  in  error, 
railed  on  Johns  4 ;  4  Id.  72 ;  14  Id.  92 ;  5  Id.  120 ;  3  Id.  471 : 
4  Wend.  550;  21  Wend.  119;  3  Ohio  211 ;  17  Ohio  52;  Rawlr 
on  Covenants,  330,  331 ;  23  Mo.  179;  23  Ohio  St.  588 ;  31  Ohio 
Bt.  677. 

DoYLB,  J.  By  a  aniform  line  of  decisions  it  is  established 
as  the  settled  law  of  this  state,  that  a  covenant  of  seizin  in  a 
deed  is  not  broken,  where  the  grantor  is  in  actual  possession 
«f  the  lands  under  color  of  title  when  the  deed  is  executed  and 
the  grantee  enters  under  it,  until  such  grantee  is  evicted. 

Baehu  y.  McCoy,  Z  Ohio  211;  iSoUnson  v.  iVU/,  3  Ohio  626; 
Foole  V.  Burnett,  10  Ohio  317;  Devare  v.  Sunderland,  17  Ohio 
62;  Slambaugh  v.  Smith,  2&  Ohio  St.  584 ;  Oreat  Western  Stock  Co. 
V.  Saas,  24  Ohio  St.  549 ;  Lane  v.  Fury,  31  Ohio  St.  674. 

Such  covenant  may  be  real  or  personal.  If  the  grantor  is  in 
actual  possession,  claiming  adversely,  or  under  color  of  title,  at 
the  time  of  the  conveyance,  the  covenant  is  real  and  runs  with 
the  land;  and  such  a  conveyance  will  carry  with  it  the  pre- 
vious reid  covenants  in  the  grantor's  chain  of  title.  If,  how- 
ever, the  grantor,  is  not  In  actual  possession,  and  is  without 
title,  the  covenant  of  seizin  is  instantly  broken,  and  is  a  per- 
sonal right  in  the  covenantee  upon  which  he  may  immedi- 
ately have  his  action,  and  will  not  run  with  the  land.  17  Ohio 
60. 

The  eviction  of  the  grantee,  under  a  paramount  title,  gives 
the  guarantee  a  right  of  action  upon  such  covenant  which  is 
personal,  and  will  not  pass  by  a  conveyance  of  the  land  made 
after  such  eviction. 

Therefore,  until  plaintiff  in  error  was  evicted  there  was  no 
breach  of  the  covenants  in  his  deed  from  defendants  in  error. 

While  these  principles  are  admitted,  it  is  claimed  that  the 
judgment  in  the  ejectment  action  amounted  to  eviction,  which 
gave  the  plaintiff  in  error  an  immediate  right  of  action  upon 
such  covenants,  which  did  not  and  could  not  pa^s  by  his  eon- 
veyance  to  Belle  Betz. 

Undoubtedly,  upon. the- judgment  of  ouster  being  rendered 
plaintiff  in  error  might  have  yielded  to  the  paramount  title 
established  thereby,  and  after  purchasing  it,  maintained  his 
action  on  the  covenants  of  warranty ;  Lane  v.  Fury,  31  Ohio 
St.  674;  or  he  might  have  submitted  to  actual  ouster  and  had 
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hiB  actio Q  as  well  on  the  covenants  of  seizin  ;  but  he  need  not 
do  either.  He  might  still  maintain  and  continue  his  posses- 
sion (the  same  possession  received  from  his  grantors)  nntil 
actnal  eviction,  and  while  thus  maintaining  it,  and  claiming 
adversely  to  the  plaintiff  in  the  ejectment,  he  would  have  no 
cause  of  action  upon  the  covenants  in  his  deed.  Such  actual 
possession  might,  notwithstanding  the  judgment  in  eject- 
ment, rip3n  into  a  title.  It  was  a  sufficient  seizin  to  base  a 
conveyance  upon,  with  covenants  of  seizin  which  would  not 
be  broken  until  eviction  of  the  covenantee  to  who.n  such 
actual  possession  is  delivered. 

Plaintiff  in  error  adopted  this  latter  course.  He  continued 
in  possession  of  the  whole  land,  and  instead  of  yielding  to  the 
title  asserted  in  the  action  of  ejectment,  he  conveyed  the 
whole  land  by  deed,  with  full  covenants  of  seizin  and  warranty 
to  Belie  Betz,  to  whom  the  actual  possession  of  the  entire 
tract  was  delivered. 

The  covenants  upon  which^  he  sues  in  this  action  were  real 
covenants  and  passed  by  his  conveyance  to  his  grantee.    She 
is  the  real  party  in  interest,  and  the  plaintiff  in  error  can  not 
maintain  this  action. 
.  [To  appear  in  39  Ohio  St.]  Motion  overruled. 


APPEAL  BOVI>— COVDinOVS-OTBBTISS-LIABILITT. 

(OAfcO  Supreme  OnirL    September  25,  1888.) 
Alber  V,  Froehlich  ET  AL. 

A.  recovered  a  Jadgment  before  «  justice  of  the  peace  upon  a  joint 
and  several  demand  against  8.  and  H.,  who,  Jointly,  appealed  the 
action  to  the  court  of  common  pleas.  *0.  and  F.,  the  sureties  on  the 
undertaking  for  appeal,  say:  **1  do  hereby,  pursuant  to  the 
statute  in  such  case  made  and  provided,  promise  and  undertake 
that  the  appellants,  if  Judgment  be  rendered  against  them  on  ap- 
peal, will  satisfy  such  Judgment  and  costs,"  etc.  In  the  appellate 
court  A.'  recovered  judgment  against  S.  only.  8.  being  insolvent, 
'  A.  brought  this  action  against  the  sureties  on  the  undertaking  in 
•ppeal. 

HeUi: 

The  sureties  are  liable  on  •  their  undertaking  to  satisfy  the  judgment 
against  8.    Lang  v.  Pike,  27  Ohio  St.  496,  overruled. 

Error  to  the  District  Court  of  Cuyahoga  County. 
Charges  Abler  (the  plaintiff  in  error)  recovered  a  judgment 
against  Ludwig  Strowbeck  and  Fred.  Haag,  for  $262.60  in  an 
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action  pending  before  a  justice  of  the  peace  in  Cuyahoga 
county.  Strowbeck  and  Haag,  desiring  to  appeal  the  cause 
to  the  court  of  common  ple^,  John  Froehlich  and  Qeorge 
Qabelee  (the  defendants  in  error)  entered  into  the  following 
undertaking,  to-wit: 

•'Charles  Abler 

0.  \  Appeal  bond. 

Ludwig  Strowbeck  and  Fred.  Haag. 

"  Whereas,  on  the  fifth  day  of  February,  1876,  the  said 
Charles  Abler  obtained  a  judgment  against  the  said  Ludwig 
Strowbeck  and  Fred.  Haag,  on  the  docket  of  O.  P.  McMillan, 
justice  of  the  peace,  for  $262:50  damages,  and  for  $44.10  costs 
of  suit;  and  the  said  Ludwig  Strowbeck  and  Fred.  Haag  in- 
tend to  appeal  therefrom  to  the  Court  of  Common  Pleas  of 
Ctiyahoga  County. 

"  Now,  therefore,  I,  of  Independence  township,  of  Cuyahoga 
county,  Ohio,  do  hereby,  pursuant  to  .the  statute  in  such  case 
made  and  provided,  proknise  and  undertake,  that  the  said  ap- 
pellants, if  judgment  be  adjudged  against  them  on  the  appeal, 
will  satisfy  such  judgment  and  costs,  not  exceeding  the  sttm 
of  $614.40,  and  I  do  also  undertake  in  said  last  mentioiied  sum, 
that  the  said  appellants  will  prosecute  their  Appeal  tot&IR)et, 
and  without  unnecessary  delay.  ^'^Gkorqe  GABELiftlfc, 

"John  FRosLtctt, 

"  Baa  far  AppeA 

'*  E  zecuted  and  acknowledged  before  me,  and  surety  approved, 
this  twelfth  day  of  February,  1878.        O.  P.  McMtLLAH, 

"  ,hstice  of  the  Peace,  Independence  tovnsh^.  ^* 

Afterwards  proceedings  were  had  in  the  common  pleas 
oourt,  which  resulted  in  a  judgment  in  favor  of  Albei  agaiaat 
8t.'X)wbeck  alone,  upon  the  same  cause  of  action^  for  the  sum 
of  $295.29  and  costs^.  Execution  having  issued  on  said  judg- 
ment and  returned  '*  no  gtxxls  or  chattels,  lands  or  tenements 
found  whereon  to  levy,"  an  action  was  brought  upon  the  under- 
taking above  ^et  forth.  To  a  petition  fully  setting  forth  the 
abov«  facts,  a  demurrer  was  filed  and  sustaiiied  by  the  cburt 
of  common  pleas,  and  such  petition  dismissed.  The  district 
C()urt  affirmed  the  judgment  of  the  court  of  common  pleas, 
and  this  proceeding  is  prosecuted  to  obtain  a  reversal  of  such 
judgments. 
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SUme  A  Hesaenmuetterj  for  plaintiff  in  error. 

Heidey  A  SUwartj  for  defendant  in  error. 

Doyle  J.  The  action  of  tKe  courts  below,  in  sustaining 
the  demurrer  to  the  petition,  was  based  upon  the  authority 
of  the  case  of  Lang  v.  Pike,  27  Ohio  St.  49&  The  undertaking 
ih  this  case  differs  firom  the  one  passed  upon  in  that  caseonlj 
in  the  fact  that  there  are  two  sureties  to  the  undertaking 
instead  of  one,  and  the  facts  of  the  two  cases  are  otherwise 
identical.  We  must,  therefore,  either  affirm  the  judgments  of 
the  courts  below,  or  disapprove  the  ruling  in  Lang  ▼.  Pike. 
'  We  are  compelled,  after  due  consideration,  to  adopt  the  latter 
course. 

That  case  was  decided  by  a  divided  court.  The  dissenting 
opinion  of  Johnson,  J.,  expresses,  in  our  judgment,  the  law  of 
the  case,  and  it  will  not  be  necessary  now  to  go  over  the 
ground  covered  thereby.  The  statute  governing  the  subject 
of  appeal,  and  the  undertaking  therefor,  is  in  this  langurge: 

^^  Sec.  6583.  In  all  cases  not  otherwise  specially  provided  for 
by  law,  either  party  may  appeal  from  the  final  judgment  of 
any  justice  of  the  peace  to  the  court  of  common  pleas  of  the 
county  where  the  judgment  was  rendered. 

*'  Sec.  6584.  The  party  appealing  shall,  withii\  ten  days  from 
the  rendition  of  the  judgment,  enter  into  an  undertaking  to 
the  adverse  party,  with  at  least  one  good  and  sufficient  surety, 
to  be  approved  by  said  justice,  in  a  sum  not  less  than  $50.00 
in  any  case,  nor  less  than  double  the  amount  of  the  judgment 
and  costs,  conditioned — 

'^1.  That  the  appellant  will  prosecute  his  appeal  to  effect 
and  without  unnecessary  delay. 

"  2.  That  if  Judgmcmt  will  be  adjudged  against  him  on 
such  appeal  he  will  satisfy  such  judgment  and  costs." 

It  cannot  bo  doubted  that  where  judgment  is  rendered  against 
two  or  more  defeadaots,  upon  a  joint  and  peveral  demand, 
either  one  of  the  defendants  may  alone  appeal  upon  giving  an 
undertaking,  or  all  of  the  defendants  may  unite  in  appealing 
and  perfect  such  appeal  by  a  single  undertaking.  What  the 
effect  oT  the  appeal  by  one  only,  would  be  where  the  demand 
was  several,  but  a  joint  judgment  was  rendered,  as  to  taking 
up  the  case  as  to  both,  it  is  not  necessary  to  determine.  This 
ittatute,  therefore,   which  uses  the  singular  number  only,  in 
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gpeakmg  of  the  appellants,  must  be  held  to  apply  to  all  catges 
of  appeals,  whether  the  appellantfs  where  the  judgment  is 
against  more  than  one,  unite,  or  act  separately,  in  perfecting 
their  appeal. 

A  narrow  construction  of  the  statute,  which  would  require 
each  appellant  to  give  a  separate  undertaking,  would  not  be 
sanctioned.    The  intent  of  the  leginlature  is  very  plain. 

In  construing  the  undertaking  given,  '*  pursuant  to  the 
statute,"  such  intent  is  to  be  considered,  if  it  is  not  in  conflict 
with  the  plain  terms  of  the  undertaking.  The  judgment  of 
the  justice  was  against  both  defendants  upon  a  several  demand, 
shown  to  be  several  by  the  judgment  against  one  only  in  the 
court  of  common  pleas.  Defendants,  instead  of  separately 
appealing  from  the  judgment,  united,  and  this  single  under- 
taking was  executed.  The  effect  of  it  was  to  vacate  the  judg- 
ment against  each,  and  the  action  thereupon  was  transferred 
to  the  court  of  common  pleas  for  trial  upon  that  cause  of 
action,  upon  which  a  several  judgment  might  be  rendered. 
In  the  light  of  the  statute,  and  the  state  of  the  case,  and  con- 
sidering the  purpose  of  the  undertaking  as  ascertained  from 
the  surrounding  circumstances,  its  effect  is  precisely  the  same 
as  if  the  sureties  had  executed  a  separate  undertaking  for 
each  of  the  defendants.  Th,ey  undertake  that  the  defendant« 
will  pay  any  judgment  that  may  be  rendered  against  them, 
or  either  of  them,  in  an  action  in  which,  legally,  a  separate 
judgment  may  be  rendered  against  one  only,  but  by  virtue  of 
which  undertaking  the  judgment  is  vacated  as  to  both. 

There  cannot  be  the  slightest  doubt  that  such  was  the 
intention  and  understanding  of  the  parties,  and  ''to  hold  that 
the  surety  is  discharged  because  the  judgment  is  not  against 
both,  after  he  has  arrested  the  right  of  tne  plaintiff  to  collect 
as  to  either,  Heeim*  to  me  a  narrow  and  technical  construction 
of  the  statute,  not  required  by  its  words  nor  the  obvious 
intention  of  the  legislaturer.  Such  construction  tends  to 
defeat  rather  than  promote  the  administration  of  justice." 
Johnson.  J.,  in  Lang  v.  Pike,  supra.  That  we  have  a  right  to 
look  to  the  purposes  of  the  statute,  the  state  of  the  case  in 
which  the  undertaking  was  given,  the  object  for  which  it  was 
authorized,  and  the  surrounding  circumstances  to  asceriMi 
the  legal  effectof  defendants'  undertaicing,  was  expressly  heUl 
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by  tbis  ootirt  in  InBuranee  Oompamy  v.  Hofyei^  17  Obio  St.  4S2. 
See  Also  JeweU  v.  Railway,  34  Ohio  St.  607;  HeU  ▼.  Whitttr,  81 
Ohio  St.  476. 

[To  appear  in  39  Ohio  St.]  Judgment  aeoordingty 
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OOMPAVr. 

{OMo Supreme  OcmrL    Ootober28,  188S.) 

Railroad  Co.  v.  Cunningtom. 

1.  Where  a  priTate  road  extends  aoroas  the  track  and  right  of  way  of  a 
railroad  company,  and  connects  with  a  public  highway,  the  com- 
pany is  required  to  maintain  across  such  private  road  suitable  fenosSr 
or  provide  other  protection  against  injuries  which  may  result  from 
animals  passing  from  such  highway  through  the  private  road  on  or 
along  the  railroad  track. 
'X  Books  kept  by  a  railroad  company  solely  for  its  own  use  in  the 
management  of  its  business,  are  not  admissible  as  <«videnoe,  when 
oflfered  by  the  company,  in  an  action  against  it  by  a  stranger  to  such 
company  seeking  to  recover  damages  sustained  by  the  oomiMmy*S 
negligence. 

Motion  for  leave  to  file  petition  in  error  to  the  District 
Qourt  of  Mahoning  County. 

A.  Gunnington  &  Son,  pedlers  of  queensware  and  glass- 
ware, were  traveling  on  the  public  highway,  in  1880,  from 
Lowell ville  to  Youngslown.  Their  wares  were  contained  in 
a  two-horse  wagon  and  a  one-horse  wagon.  Night  coming  on, 
and  the  road  being  rough,  danger  to  their  wares  prevented 
them  from  proceeding  further,  and  they  determined  to  stop 
for  the  night,  removing  the  wagons  from  the  traveled  portion 
of  the  road.  They  claim  that  they  fastened  the  three  horsea 
to  the  tail  of  the  larger  wagon  by  a  strong  strap.  The  road 
on  which  they  were  traveling  ran  parallel  with  and  near  to 
the  railroad  track  of  the  Pittsburg  it  Lake  Erie  Railroad 
Company.  There  was  a  private  road,  twenty  feet  and  upward 
in  width,  belonging  to  one  Qui^yner,  leading  from  the  public 
highway  across  the  railroad  track  and  right  of  way,  to  Quies- 
ner's  residence,  on  a  farm  neur  the  railroad.  The  crossing 
for  the  private  road  was  made  at  the  time  the  railroad  was 
completed.  There  was  no  fence  or  gate  across  the  private 
road  on  either  side  of  the  railroad,  nor  was  there  any  cattle- 
guard,  at  the  private  way  crossing,  across  the  railroad  track. 
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Late  in  the  night,  it  is  claimed,  the  horsea  became  frightened 
at  the  approach  of  a  freight  train,  broke  their  fastenings,  ran 
along  the  highway  a  shore  distance  to  the  private  road,  passed 
oat  that  to  the  railroad  track,  and  ran  along  the  railroad  track 
several  rods,  until  they  were  overtaken  by  the  train  and 
killed. 

In  an  action  in  the  Court  of  Common  Pleas  of  Mahoning 
County,  to  recover  the  value  of  the  horses,  the  plaintifils  re* 
lied  on  the  fact  that  no  fence,  or  gate,  or  cattle-guard,  had  been 
erected.  The  company  denied  that  there  was  any  obligation 
upon  it  to  place  such  structures  there,  and  requested  the  court 
so  to  instruct  the  jury,  but  the  instruction  was  refused,  and^ 
on  the  contrary  the  court  charged  the  jury  that  if  they  should 
find  that,  without  fault  of  the  plaintifils,  the  injury  was 
caused  by  the  absence  of  such  structure,  the  plaintifiEs  were 
entitled  to  recover  the  value  of  the  horses..  To  this  ruling 
the  company  excepted. 

The  company  also  claimed  on  the  trial  that  the  plaintifib 
were  precluded  from  recovering  by  contributory  negligence  in 
camping  so  near  the  railroad  track.  The  claim  was  also  made 
that  several  trains  had  passed  after  the  encampment,  and  be- 
fore the  arrival  of  the  train  by  which  the  horses  were  killed  ; 
that  the  horses  had  not  broken  loose ;  that  they  had  not  been 
fastened,  but  had  been  sufifered  to  wander  along  the  highway, 
the  private  road  and  the  railroad  track.  As  tending  to  show 
such  defense,  the  company  called  Jones,  its  master  of  trans- 
portation and  superintendent  of  telegraph,  as  a  witness,  who 
produced  the  company's  register  of  trains,  to  show  the  number 
of  trains  which  passed  along  that  part  of  the  road,  after  the 
encampment  and  before  the  arrival  of  such  freight  train.  The 
witness  did  not  speak  as  to  any  of  the  entries  from  personal 
knowledge  of  the  fact  recorded,  but  said  that  the  book  was 
made  at  Pittsburgh,  from  telegrams,  and  that  the  trains  Wi&re 
moved  on  the  information  thus  received.  The  court  excluded 
the  book  and  the  testimony  of  the  witness  as  to  its  contents, 
no  claim  being  made  that  his  memory  was  refreshed  by  any- 
thine:  in  the  book.  To  the  decision  excluding  the  eviclenco 
the  company  excepted. 

Verdict  and  judgment  for  $300.  Affirmed  in  the  distric\ 
court.     This  is  a  motion  for  leave  to  file  a  petition  in  error  t  > 
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reverse  the  jadgments,  and  presentB  onlj  queBtions  of  law  ;  80 
Ohio  L.  t69. 

1.  There  was  no  ohligation  to  fence  (Pierce  on  Rail.,  417, 
422;  43  Iowa  207;  29  Ind.  546;  Id.  40;  47  Iowa  76;  24  Ind. 
222). 

2.  The  train  record,  and  testimony  of  Jones,  in  relation 
thereto,  were  competent  (1  Green  Ev.,  13th  ed.,  486, 487,  550; 
Starkie's  Ev.,  157). 

James  P.  Wihon^  for  plaintiff  in  error. 

R.  Bn  Murray  and  M,  C.  McNaiby  for  defendants  in  error. 

Okby,  J.  1.  The  act  requiring  railroad  companies  to  fence 
their  tracks  (Rev.  Stats.,  §  3324,  note ;  78  Ohio  L.  199 ;  3  Rev. 
Stats,  [by  Aldrich]  184,  note),  exempts  from  its  operation 
ways  used  by  the  public,  and  requires  cattle-guarda  to  be 
placed  where  such  highways  cross  the  railroad  track;  but  the 
statute  is  otherwise  general.  In  Railroad  Co.  v.  Newbrander^ 
40  Ohio  St.  15,  it  was  held  that  the  necessities  of  the  public 
and  the  company  and  its  employes,  may  be  such  as  to  create 
an  exception  with  respect  to  the  depot  grounds  and  yards,  but 
that  in  such  case  it  is  the  duty  of  the  company  ''  to  construct 
and  maintain  cattle-guards  across  ite  roadway  and  grounds,  at 
the  first  point  from  the  highway  which  will  not  interfere  with 
necessities  and  convenience  of  the  public  and  the  company." 
No  express  exception  as  to  fencing  is  made  in  the  case  of  pri- 
vate roads  or  ways,  nor  is  such  exception  to  be  implied  from 
any  other  statutory  provision,  nor  does  it  arise,  as  in  the  case 
of  depot  grounds,  from  necessity.  The  protection  against 
injury  to  animals,  and  incidentally  to  human  life,  afforded 
by  properly  constructed  cattle-guards,  at  points  where  public 
highways  cross  railroad  tracks  on  a  level,  is  acknowledged  to 
be  of  much  importance;  but  if  private  roads  leading  from  pub- 
lic highways  across  railroad  tracks  may  be  left  without  the 
same  or  an  equivalent  protection,  the  utility  of  sucb  guards 
at  public  highway  crossings  will  be  greatly  impaired.  To 
hold  that  such  protection  was  not  contemplated,  would  be  to 
violate  not  only  the  spirit,  but  the  plain  words  of  the  statute. 
The  company  has  discretion,  no  doubt,  to  determine  whether 
such  protection  shall  consist  of  gates,  or  other  structure ;  but, 
whatever  the  form,  the  protection  afforded  must  be  reasonable, 
and  reasonable  facilities  to  the  owner  of  such  private  rood 
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^Qust  also  be  afforded,  and  moreover,  there  must  be,  on  thfd 
part  of  the  company,  reasonable  diligence  to  keep  such  stmc. 
lores  in  repair.  The  whole  subject  has  been  recently  con- 
sidered in  Indiana,  where  the  legislation  is  similar,  tfnd  after 
disapproving  some  of  the  decisions  in  that  state,  the  same 
view  here  stated  is  enforced  by  the  supreme  court  in  an  able 
opinion  bv  Elliott,  J.  (^Induvnnpolis,  etc,  Ry.  Co.  v.  Thnmas^  84 
Ind.  194).* 

2.  There  was  no  error  in  excluding  the  register  of  trains. 
It  was  not  of  a  public  or  quasi  public  character,  but  made  solely 
for  the  convenience  and  use  of  the  corporation  in  managing 
its  trains,  and  hence  was  not  admissible  against  a  stranger. 
The  witness  was  not  prevented  from  using  it  to  refresh  his 
memory, '  nor  was  his  testimony,  aB  to  any  fact  within  his 
knowledge,  excluded.  His  evidence  as  to  the  contents  of  the 
book  stood  on  no  better  ground  than  the  book  itself.  The  ex- 
clusion of  both  was  proper;  PiUdmrgh,  etc.y  iiy.  Co.  v.  JVorf,  77 
Ind.  110;  Chase  v.  Railroad  Co.,  38111.,  215;  Whart.  Ev.,  §§ 
661,663. 

[To  appear  in  39  Ohio  St.]  Motion  overrukd. 


EAILBOADS  — CHAHeS   OV   LOC ATIOH  —  COHTBACT  —  SITBSCSIFnOV  — 

WAIYSS. 

( Ohio  Supreme  Court,    October  23, 1883.) 

Cincinnati  &  Eastern  Ry.  Co.  v.  Fisher.>^ 

The  act  of  April  7, 1876,  **re1ative  to  changing  of  proposed  lines  and  ter- 
mini of  railroads,"  authorizes  a  railroad  company,  in  certain  cases,  hy 
a  majority  of  its  directors,  with  the  written  consent  of  three- fonrtfas 
in  interest  of  the  stoclLholders,  to  cliange  the  location  of  its  proposed 
line  of  road,  or  a  part  thereof,  provided  *'  that  any  sabscription  of 
stock  made  upon  the  faith  of  the  location  of  such  railroad,  or  a  part 
thereof,  upon  any  line  abandoned  by  such  change,  shall  be  canceled 
at  the  written  reques)  of  the  subscriber  not  having  assented  as  afore- 
said, filed  with  the  secretary  or  other  chief  officer  of  the  company." 
Held:  A  subscriber,  who  expressly  stipulates  sgainst  any  change  in 
the  line  of  road,  though  after  the  passage  of  the  statute,  is  not  con- 
cluded by  its  provisions.  Tlie  failure  of  such  subscriber,  after  a 
change  in  the  location  has  been  made,  to  request  in  writing  the  can- 
cel lation  of  his  subscription,  is  not  a  waiver  of  the  conditions  of  his 
contract. 

Motion  for  leave  to  file  a  petition  in  error  to  the  District 
Ck>nrt  of  Clermont  County. 
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NiehoUj  Qriffith  <jE:  Davu^  for  plaintiff  in  error. 

JloUon  iSc  Coffey^  for  defendant  in  error. 

McIlvainb,  J.  The  original  action  wae  prosecuted  by  the 
plaintiff  in  error  against  the  defendant  in  error  to  recover  the 
amount  of  a  subs^^ription  to  its  capital  stock,  made  on  con- 
dition that  the  money  should  be  applied  to  construction  of  a. 
branch  road,  as  then  surveyed,  *'  from  a  fioint  on  the  line  of 
the  Cincinnati  A  Eastern  Narrow  Gauge  Railway,  at  or  near 
Newtown,  Hamilton  county,  Ohio,  from  thence  by  the  most 
practicable  route  passing  through  or  near  Mt.  Washington, 
via  («lough  creek,  Nine  Mile  creek  and  the  Ohio  river,  to  a 
point  within  the  corporate  limits  of  New  Richmond."  This 
Hubscription  was  made  in  December,  1876.  Subsequently, 
the  plaintiff,  under  authority  of  the  statute  of  April  7, 1876 
(78  Ohio  L.  115),  changed  the  location  of  a  part  of  the  line  of 
its  branch  road,  described  in  the  condition  of  defendant's  sub- 
scription, and  abandoned  that  part  of  the  original  surveyed 
line  passing  tKrough  or  near  Mt.  Washington,  via  Clough 
creek. 

By  the  terms  of  the  statute  above  referred  to,  in  force  at  the 
time  the  defendant's  subscription  wastaade,  and  under  which 
the  line  of  branch  road  was  changed,  it  was  provided,  "  that 
any  subscription  of  stock  made  upon  the  faith  of  the  location 
<tf  such  railroad,  or  part  thereof,  upon  any  line  abandoned  by 
such  clj^ge,  shall  be  canceled  at  the  written  request  of  the 
sul>scriber  not  having  consented  as  aforesaid,  filed  with  the 
secretary  or  other  chief  oflScer  of  such  company." 

Thedefendant,  Fisher,  neither  consented  to  the  change  of  line, 
nor  filed  a  written  request  for  the  cancellation  of  his  subscrip- 
tion, as  authorized  by  the  statute. 

The  plaintiff  in  error,  against  whom  judgment  was  rendered 
below,  contends  that  defendant,  by  failing  to  file  his  written 
request  for  cancellation  of  his  subscription,  waived  the  condi- 
tion stipulated  therein,  and  is  liable  for  the  amount  thereof. 

In  our  opinion,  this  statute  was  not  intended  to  release  a 
railway  company  changing  its  line  of  road,  from  performance 
of  conditions  attached  to  stock  subscriptions. 

The  right  given  to  subscribers  to  demand  in  writing  the 
cancellation  of  subscript ioD«^  made  on  the  faith  that  the  road 
would  be  constructed  on  a  line  afterward  abandoned  by  the 


Ohio  Law  Jouual.  S8t 


odmpany.  is  not  limited  to  conditional  subscriptions.  The 
lauguage  is,  *'any  subscription  of  stuck  made  uix)n  the  faith 
of  the  location  of  such  railroad,  or  part  thereof,  upon  any  line 
abandoned  by  any  such  change,  shall  be  canceled,'^  etc.  But 
the  extension  of  this  remedy  to  conditional  subscribers  does 
not  deprive  them  of  any  right  secured  by  express  stipulation 
in  the  contract.  That  consent  to  such  change  of  route  would 
be  &  waiver  of  a  stipulation  against  the  change,  does  nof  rest 
on  the  statute,  but  upon  general  principles  independent  of 
the  statute.  So  that,  when  a  stipulation  against  such  change 
is  made  an  express  condition  in  the  contract  of  subseription. 
the  rights  and  duties  of  the  parties,  under  the  contract,  are; 
not  changed  by  the  statate.  True,  such  conditional  subscribet 
may  avail  himself  of  the  remedy  given  bv  the  statute  when- 
ever he  can  show  himself  to  be  within  its  terms,  but,  his  fail^ 
ur^  to  resort  to  such  remedy,  does  not  deprive  him  of  the  right, 
in  an  action  on  the  contract,  to  insist  upon  the  performance 
of  any  condition  precedent,  which  has  not,  in  fact,  been 
waived. 
[To appear  in  39' Ohio  St.]  Motion  overruled. 


BAiLWATB—nvcxB-irBOuexvoSr-nrjirBT  to  btoox.. 

{Ohio  Supreme  Qnart  Ctommiseian,    October  16, 1883.) 

The  Pittsburgh,  Cincinnati  &  St.  Louis  Ry.  Co.  v.  Aulxn. 

1.  The  obligation  tooonatruot  and  keep  in  repair  feuoes  toftamstook, 
resting  upon  railroad  oompanies  under  the  act  if  April  18, -1874  (71 
Ohio  li.  86),  is  not  limited  to  the  protection  and  benefit  of  the  ownen 
and  oocapiers  of  abutting  lands. 

a.  A  railway  company  having  sold  a  portion  of  its  right  of  way  on  i(» 
south  side,  to  a  second  company — ^wbich  had  bought  additional  right 
of  way  firom  the  lanu-ownera  on  the  same  side— for  the  purpose  of 
constructing  thereon  a  parallel  railroad,  and  the  maintenance  of  a 
fence  between  the  two  roads  becoming  impracticable,  a  contract  wa» 
entered  into  between  .the  two  Companies,  by  which  the  se(*ond  com- 
pany agreed  to  keep  up  and  maintain  lawful  fences  on  the  south  side 
of  the  dividing  line  between  the  two  railroads ;  and  the  second  com- 
pany entered  ^nto  a  contract  with  the  owner  of  an  abutting  field, 
whereby  be  bound  himself  to  erect  and  maintain  a  siifflcient  fence 
between  said  field  and  said  parallel  road. 

Held,  that  the  set'ond  company  and  the  owner  of  said  field  having  neg- 
lected to  keep  up  a  sufflicient  fence  to  turn  stock,  between  said  field 
and  the  railroad,  the  fimt  company  was  not  relieved  from  liability  fef 
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Injury  by  one  of  its  fMasing  trains  to  animalift  whose  owner  wis  m 
strsager  to  ssid  contracts,  and  which,  without  their  owner's  fkoM, 
had  strayed  from  an  adjoining  pasture  into  said  fleld,  and  thuHor 
tlirough  said  insufficient  fence*  upon  its  track. 

BfiBOB  to  the  District  Court  of  Greene  County. 

OharU8  Darlington^  for  plaintiff  in  error. 

Oalch  &  Wilson^  for  defendant  in  error. 

DicKMAN,  J.  The  plaintiff  below,  John  C.  Allen,  was  the 
owner  and  oceupier  of  a  tract  of  pasture  land  adjoining  the 
field  of  one  John  Lucas,  and  separated  by  it  from  the  railroad 
of  the  Pittsburgh,  Cincinnati  A  St.  Louis  Railway  Company, 
upon  which  the  Lucas  field  abutted  prior  to  the  sale  of  a  por- 
tion of  said  company's  right  of  way  on  the  south  of  its  triusk, 
as  hereinafter  mentioned.  On  the  evening  of  Novembers, 
1877,  a  large  number  of  horses  and  other  stock,  belonging  to 
Allen,  escaped  from  said  pasture,  crossed  the  Little  Miami 
river,  and  re-crossing  the  same  entered  the  Lucas  field,  whence, 
by  reason  of  the  fence  along  the  line  of  the  railroad  being 
broken  down  and  out  of  repair,  they  strayed  upon  the  railway 
track',  where  one  of  them  was  killed,'  and  others  were  more  or 
less  injured  by  the  railway  company's  locomotive  and  cars. 
Allen  filed  his  petition  in  the  Court  of  Common  Pleas  of 
Oreene  County,  against  the  railway  company,  claiming  dam- 
ages because  of  the  defendant's  failure  to  construct  and  keep 
up  a  sufficient  fence,  as  required  by  statute,  and  because  the 
defendant,  through  its  agents,  carelessly  and  negligently 
operated  ^he  train  to  the  injury  of  the  stock.  The  plaintiff 
recovered  judgment  in  the  common  pleas,  which  was  affirmed 
by  the  district  court,  and  to  reverse  the  judgment  of  the 
district  court,  the  case  comes  into  this  court  on  the  petition 
in  error  of  the  railway  company. 

A  fence  sufficient  to  turn  stock  had  been  erected  and  main- 
tained between  the  P.  C.  &  St  L.  Railway  and  the  adjoining 
field  of  Lucas,  until  the  construction  of  the  Dayton  &  South- 
eastern Railroad,  which  runs  parallel  with  and  south  of  the 
former  road,  the  boundary  line  between  the  two  railroads 
being  at  a  point  eight  feet  south  of  the  center  of  the  P.  C.  A 
St.  L.  Railway.  The  Dayton  &  Southeastern  Railroad  Com- 
pany, for  the  purposes,  of  its  proposed  road,  purchased  a  por- 
tion of  the  right  of  way  of  the  P.  C.  A  Rt.  L.  Railway,  along 
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the  south  side  thereof;  and  before  such  purchase,  also  bought, 
for  the  same  purposes,  additional  right  of  way  from  the  adjoin- 
ing land-owners,  lying  south  of  the  right  of  way  of  the  P.  C. 
A  Bt.  L.  Railway.  By  virtue  of  a  contract  between  the  two 
companies,  the  Dayton  &  Southeastern  Railroad  Company 
agreed  to  "  keep  up  and  maintain  lawful  fences,  crossings  and 
cattle-guards,  on  the  south  side  of  the  said  dividing  line'^ 
between  the  two  railroads;  and  the  Dayton  &  Southeastern 
Railroad  Company  entered  into  a  contract  with  Lucas,  by 
which  he  bound  himself  to  erect  and  maintain  a  fence  bet weea 
the  railroad-  and  his  said  field.  In  the  construction  of  the 
Dayton  A  Southeastern  Railroad,  the  fence  erected  by  the  Pi 
C'  A  St.  L.  Railway  Company  along  the  south  side  of  its  track, 
was  taken  down  from  its  original  place,  and  located  oh  the 
south  side  of  the  Dayton  A  Southeastern  Railroad,  but  was 
only  partly  finished  on  the  fifth  of  November,  1877.  It  was 
conceded  by  the  parties,  on  the  trial  in  the  court  below,  that 
at  the  point  where  the  stock  of  the  plaintiff  entered  upon  the 
railroad  grounds,  there  was  no  good  and  sufficient  fence  to  turn 
stock  between  the  railroad  and  the  adjoining  fields  of  Lucas! 

In  our  view  of  this  case,  it  becomes  unnecessary  to  consider 
the  question  of  negligence  in  the  management  of  the  de- 
fendant's train,  as  we  are  of  the  opinion,  that  by  reason  of 
the  insufficiency  of  the  fence  between  said  adjoining  field  and 
the  railroad,  the  Pittsburgh,  Cincinnati  &  Bt.  Louis  Railway 
Company  became  liable  for  the  injury  to  the  plaintiff's  stock. 

It  is  not  claimed  that  the  plaintiff's  animals  were  at  large 
with  his  knowledge  or  throuph  his  fault.  The  record  does 
not  disclose  any  contributory  negligence  on  his  part,  in  that 
respect,  which  would  prevent  his  recovery  from  the  railway 
company.  It  is  contended,  however,  by  the  plaintiff  in  error, 
thatihe  obligation  to  maintain  fences  imposed  upon  railroad 
companies  by  the  act  of  April  18, 1874  (71  Ohio  L.  85)  is  lim- 
ited to  the  protection  and  benefit  of  the  owners  Itnd  occupies 
•f  abutting  lands,  and  does  not  extend  to  the  public  genlgrally. 
It  is  said,  that' as  the  field  of  Lucas  intervened,  the  plaintiff  in 
error  was  oot  required  to  fence  against  Allen's  horses  or  other 
stock  that  might  escape,  though  without  his  fault,  from  his 
pastu/e,  into  the  intervening  field,  and  thence  upon  its  rdtfd. 
The  design  of  the  act  of  April  18,  1874,  requiring  railroad 
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eompanies  to  fence  their  xoads,  was  not  only  to  protect  the 
property  of  adjoining  land-owners,  and  prevent  cattle  or  other 
domestic  animals  from  endangering  themselves,  but  also  jto 
guard  the  lives  of  passengers  that  would  be  put  in  peril  by 
animals  getting  upon  the  track.  The  safety  of  the  public  at 
large  requires  that  good  and  suffieient  fences  should  be  kept 
up  along  the  whole  line  of  the  lands  of  railroads  on  both 
sides,  and  not  merely  that  safe  and  sufficient  crossings  should 
be  maintained,  with  the  necessary  cattle-guards.  The  idea 
that  th^"  liability  of  railroad  companies  for  failure  to  comply 
^ith  the  statutory  requirement  to  fence,  is  limited  to  owners 
and  occupiers  of  abutting  lands,  is  negatived  by  the  compre- 
hensive provision  of  the  statute,  that  "every  such  railroad 
company  or  party  shall  be  liable  for  all  damages  sustained  in 
person  or  property  in  any  manner  by  reason  of  the  want  or 
insufficiency  of  any  such  fence,  crossing  or  cattle-guard,  or  any 
carelessness  or  neglect  of  said  company,  their  agent  or  agente, 
in  constructing  or  keeping  the  same  in  repair." 

It  was  held  in  Marietta  &  Oincinnati  R.  R.  Co.  v.  Stq>hena(m 
el  al.,  24  Ohio  St.  48,  that  the  obligation  to  construct  and  main- 
tain fences  upon  both  sides  of  railroads,  imposed  by  the  act  of 
March  25,  1859  (8.  &  C,  Vol.  I,  p.  331),  was  not  limited  to 
owners  and  occupiers  of  adjoining  land,  but  extended  to  the 
public  generally.  Such  obligation  has  not  been  changed. by 
the  act  of  April  18,  1874,  nor  do  wc,  in  comparing  the  pro- 
visions of  the  two  statutes,  discover  anything  in  the  last 
statute  which  restricts  such  obligation  to  those  who  own  lands 
that  abut  on  railroads. 

'^he  railway  company,  among  other  things,  set  up  as  a 
defense  against  the  plaintiflfs  claim,  the  contracts  it  had 
entered  into  with  the  Dayton  &  Southeastern  Railroad  Ck>m- 
pany  in  reference  to  fencing  on  the  south  side  of  the  dividing 
line  between  the  two  roads.  Our  attention  has  been  called  to 
the  fourth  section  of  the  act  of  March  25, 1859,  which  provides, 
that  "nothing  contained  in  this  act  shall  be  held  to  aflTect  in 
any  manner  any  contract  or  agreement  between  any  railroad 
company  or  other  party  having  the  control  and  management 
of  a  railroad,  and  the  proprietors  or  occupiers  of  lands  adjoin- 
ing for  the  construction  and  maintenande  of  fences,  cattle^ 
gnards  and  railroad  crossings." 
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If,  under  this  section,  the  owner  of  adjoining  lands  elects, 
by  contract,  to  assume  an  obligation  to  fence,  of  which  the 
law  relieves  him,  he  has  not,  in  the  absence  of  gross  careless^ 
nees  on  the  part  of  the  railroad  company,  any  ground  of  com- 
plaint if  his  cattle  or  other  animals  are  killed  upon  the  raih 
road  through  his  own  breach  of  bis  contract;  C.H.&D.R. 
R.  Co.  V.  Waimtm  et  al.,  4  Ohio  St.  424.  But  his  neighbors, 
who  are  strangers'  to  his  contract  with  the  railroad  company, 
and  whose  stock,  without  their  knowledge.or  fault,  stray  upon 
his  grounds^  and  thence  upon  the  track,  are  certainly  not  to 
be  prejudiced  in  their  legal  rights  by  his  laches  or  neglect  in 
pe^rming  his  agreement. 

The  competency  of  the  railway  company  to  enter  into  said 
contract  with  the  Dayton  &  Southeastern  Railroad  Company 
will  not  be  ladled  in  question,  but,  as  its  statutory  duty  was 
to  keep  its  road  properly  fenced,  it  did  not  discharge  that  duty 
by  contracting  with  another  to  perform  it,  if  the  performance 
itself  was  insufficient ;  Oill  y.  A.  &  0.  W.  Railway  Company^ 
27  Ohio  St.  240.  By  selling  a  portion  of  its  right  of  way  for 
the  purposes  of  a  parallel  road,  the  railway  company  rendered 
necessary  a  removal  of  the  fence  which  it  had  previously 
built,  and  it  became  its  duty  to  see  that  the  Dayt-on  &  South- 
ei^tern  Railroad  Company,  which  it  had  made  an  agent  in 
thai  behalf,  kept  up  the  "lawful  fences"  according  to  agree- 
jnent.  If  the  railway  company  failed  to  do  so,  it  can  npt  be 
said  to  have  discharged  its  plain  statutory  duty  to  fence  its 
road,  by  procuring  others  to  agree  to  keep  up  the  pn)per 
fences. 

We  need  not  here  inquire,  how  fur,  or  in  what  manner  its 
contract  with  the  Dayton  &  Southeastern  Rattroad  Company^ 
•or. the  contract  between  the  last  named  company  and  Lucas, 
affected  the  liability  of  the  railway  company  ^  either  of  said 
contracting  parties.  The  plaintiff  in  error  cah  claim  no  bene- 
fit from  said  contracts,  as  ag<^inst  Allen,  the  ]^aintiff  below. 
Not  being  an  assignee  of  Lucas,  not  being  a  party  or  privy  to 
said  contracts  or  connected  with  them<  in  fact  or  law  in  any 
manner,  the  rights  of  Allen  are  i.ot  to  be  prejudiced  by  their 
provisions.  In  view  of  the.  aforegoing  consideration&s  and 
upon  a  careful  examination  of  the  record  in  this  case,  we  dis^ 
coTer  no  error  assigned  for  which  the  judgment  of  (the  district 
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oourt  should  be  reversed.     The  judgmeot  of  the  district  court 
muBi  therefore  be  affirmed. 
[To  appear  in  40  Ohio  St.]  Judgment  occ&rdinqly. 


BOOK  NOTICES. 


Mtmeatf  of  tht  Iaw  of  Domeftio  SelatioBi,  and  of  "Emjjlvjmt  oaA  Imployotf. 
By  Irving  Brown.  Sonle  A  Bagbee,  Bootoii.  1888.  Crown  8  to., 
180  pp.    Price,  bound  in  leatherette,  |2.00  net ;  sheep,  |2.fiO  net. 

This  may  aptly  be  styled  the  age  of  '*  primers."  We  have 
primers  of  science,  primers  of  health,  primers  of  literature, 
and  here  we  have  what  the  author,  with  notvetoand  becommg 
modesty,  dubs  a  "pritner  of  the  legal  principles,"  on  which 
he  discour.'ies.  It  is  his  object  to  present  a  brief  but  accurate 
■nmmary  of  the  law  as  it  now  is,  upon  the  subjects  treated, 
relieved  of  the  superabundance  of  citation.     He  says : 

*'  It  has  long  been  a  wonder  to  me  that  a  novice  can  ever 
learn  the  laws  from  tbe  great  commentaries,  so  loaded  with 
authoriteis,  so  hampered  with  distinctions,  so  diffuse  in  dis- 
cission ;  and  it  has  seemed  to  me  desirable  that  there  should 
be  elementary  books  to  put  into  the  hands  of  students,  lead- 
ing up  to  the  commentaries.  I  have  often  felt,  in  my  laboro 
as  practitioner,  editor,  reporter,  and  lecturer,  that  such  books 
would  frequently  serve  a  useful  purpose  as  manuals  for  those 
who  have  passed  their  novitiate,  and  who  are  called  upon  sud- 
denly to  refresh  or  confirm  their  memories,  or  direct  their  re- 
searches. I  have  endeavored  to  give  references  to  the  latest  de- 
cisions, as  an  especial  aid  to  practitioners.  Such  works  are  not 
designed  to  supercede,  but-  to  preface,  and  perhaps  accom- 
pany,  the  elaborate  treatises." 

The  name  of  the  author  is  sufficient  guarantee  that  the 
work  is  ably  and  thoroughly  done.  He  has  shown  rare  skill 
and  sound  judgment  in  determining  what  to  leave  out.  The 
book  will  nut  only  be  of  great  value  to  the  student;  but  being 
an  abridgment  of  all  the  late  law,  must  be  serviceable  to  the 
l^mcticing  attorney  also.  We  have  consulted  it  with  profit. 
The  work  is  written  in  such  a  manner  as  to  throw  the  charm 
of  polite  learning  over  the  rugged  thorns  of  the  law,  and  he 
Who  takes  up  the  book  will  not  put  it  down  until  be  has  fin- 
ished it. 
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OHIO  DECISIONS. 


nrPBin  covk. 


Ho«.  W.  W.  JoMinoif,  OM^JmMm 


W.  MoIfcTAnm.  Hon.  iom  W.  <!>•?. 

Hm.  WnAiAii  H.  UiMii.  Rov.  Josii  H.  IIoti;b. 


OoMiUmM,  Ohio,  Octr»ber  80,  188t. 

OBimiAI*  DOOKflT. 

No.  878.  Jane  Allen  o.  WllUm  R.  Raaeell/    Brror  to  the  Distriot  Court  of 

Summit  Ooanty. 
Qkst»  J. 
Under  the  eet  of  liB78  (75  Ohio  U  692,  {  82,  Rer.  Stota.  {  6486),  a  widow 

may  hold  exempt  from  execatlon  a  homeetead  not  exceeding  one 

thousand  dollan  in  value,  although  she  is  not  **  Hying  with  an  lyn- 

married  daughter  or  unmarried  minor  son." 
Judgment  of  the  district  court  reversed,  and  Judgment  of  the  court  dT 

common  pleas  aflBrmed. 
Upson,  J^  haying  heen  of   counsel  in  the  csase,  did  not  participate  in 

the  decision. 

ISTH.  John  Hoist,  Tressurer,  etc,  o.  Qeorge  Roe.    Brror  to  the  Ck>urt  of 

Oommon  Pleas  of  Wsshington  Obuntj.    Reserved  in  the  district 

eouri. 
MoIifVAiNB,  J.    H^d: 

1.  AjMT  etipiCa  tax  on  dogs  Is  not  inhibited  by  the  constitution. 
S.  Where  the  purpose  of  a  statute  imposing  such  tax,  is  the  proteetleai 

of  woolgrowers,  it  is  an  exercise  of  the  police  power,  and  not  tke 

taxing  power,  vested  in  the  general  assembly. 
Judgment  reversed. 

S80.  John  M.  Gregory  «.  Jacob  Small  et  al.  Brror  to  the  District  Oourt 
of  liOgan  Obunty. 

JOHRSON,  C.  J. 

The  local  directors  of  a  sub-school  district,  dismissed, a  person  found  in 
possession  of  the  school  house  and  teaching  the  public  school,  under 
their  control,  on  the  ground  that  he  had  not  been  employed^  and 
placed  a  teacher  they  had  em'ployed  in  charge  of  the  school.  JEfM: 
that  they  were  not  liable  personally,  iu  damages,  for  such  dismisjsid, 
if  they  acted  in  their  official  capacity,  in  good  faith,  and  in  the  honest 
dtscliarge  of  official  duty.    Judgment  affirmed. 
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907.  William  Fursjthe,  Ex'r,  o.  RebAcoa  Mintler  and  othorn.  Brror-  to 
the  District  Coart  of  MuBkinguAA  County. 

JOHNaON.  C.  J. 

A  tOHtator  by  will  diapoaed  of  hia  entire  eatate.  Item  2  reada  aa  foliowa : 
'-  I'Kivo  and  tiequeath  to  my  aon  William,  61.83  of  land,  for  whioh  I 
have  given  him  a  deed  already.''  Ualng  the  aame  form  of  expresaion, 
he  giveH  to  hia  living  children,  and  to  the  children  and  widowa  of 
deceased  aona,  money  legacies  and  providea  that:  "If  my 
estate,  after  paying  all  my  jost  debta,  ahonld  not  amount  to  the  above 
bequesta  the  deficiency  ahall  come  off  each  in  proportion  to  their 
.bequests,  except  William,  Noah'a  children  and  widow,  Biyidi'a  widow, 
and  Oharlea  Riley'a  child  and  widow.  And  if  my  eatate  amounta  to 
more  than  above  bequeata,  surplus  ahall  be  divided  and  given  to  each 
|ji  prc»portion  to  their  bequeata,  except  Noah'a  widow  and  children, 
Elijah'a  widow,  and  Charles  Riley's  child  and  widow  whose  eatates 
Hhall  not  be  altered."  Held:  There  beihgasurplus,  that  William  was 
entitled  to  ahare  in  it  under  the  reaiduai-y  clause  of  aaid  will.  Judir. 
ment  reversed. 

27.  Rrwin  v.  Pelton,  treasurer,  etq.  Krror  to  the  District  Court  of  Cuyahoga 
County.  Judgment  reversed  for  error  in  not  enjoining  certain  illegal 
items,  and  cause  n^mandod  to  enjoin  such  itema.  No  farther  re- 
port. 

357.  Shafer  o,  Shafer.  iSrrur  to  the  Diatrict  Court  of  r^ogan  County. 
Judgment  aflBrmed.    No  penalty.    No  fdrtber  report. 

10(82.  Buckingham  v.  The  State.  Brror  to  the  District  Court  of  Clerra^ot 
Coun.ty.    Dismissed  at  plaintiff's  costs  by  agreement  of  parties. 

MOTION  DOCK  XT. 

No.  ai6.  Richard  Woolley  o.  L.  A.  Staley,  Treasurer  of  Hamilton  Coapity. 
Motion  for  leave  to  file  a  petition  in  error  to  the  Diatrict  Court  of 
Haniilton  County. 

DOTLB,  J. 

1.  Money  paid  under  a  mistalce  of  fiiots,  and  without  consideration,  may, 

as  a  general  rgle,  be  recorerad  back. 

2.  Where  a  tax-payer  under  a  belief,  justified  by  the  dircumstancas, 

that  there  is  a  legal  charge  againat  his  property  upon  the  tax  dupli- 
cate in  the  hands  of  the  treasurer,  pays  the  amount  thereof  to  such* 
treasurer,  when,  in  fact,  no  such  charge  appeared  on  the  duplicate, 
and  the  payor  was  under  no  legal  or  moral  obligation  to  pay  the 
same,  he  may  recover  it  back  as  a  payment  made  under  miatake  of 
fact. 

8.  Where  a  bill  of  exceptions  discloses  all  the  evidence  offered  on  Uke 
trial,  and  thla  court,  upon  examination  thereof,  finds  that  all  the  fkMt» 
which  such  eridence  in  any  degree  tends  to  prove  will  not  sustain 
the  Judgment,  it  must  be  jerarsed. 

Motion  granted,  and  Judgment  reversed. 
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277.  Elom  B.  Ward  and  Joho  Castis,  partners,  under  tbe  name  of  Ward 
A  Custls,  «•  Joshua  Carey  and  others.  Motion  for  leave  to  file  a  peti-- 
tton  in  error  to  the  Distriot  Court  of  Warren  county. 

Upbon,  J. 

1.  Where  a  deed  of  land  is  executed  and,  simultaneously  therewith,  the 
purohaser  gives  to  the  vendor  a  mortgage  on  the  property  purchased, 
to  secure  a  part  of  the  purchase  price,  the  lien  of  such  mortgage  is 
jprlor  to  that  of  any  Judgment  against  the  purchaser. 

-2.  Hie  same  rule  applies  where  a  third  persiin,  who  holds  a  mortgage  on 
the  property  purchased,  receives  from  the  purchaser,  as  a  part  of  tha^ 
same  transaction,  and  as  part  of  the  purcbase  price,  a  mortgage  on 
such  property,  in  place  of  the  previous  mortgage. 

Motion  overruled. 

210.  Vesey  v.  Seymore  et  al.  Motion  for  leave  to  file  printed  record  in 
cause  No.  1166  on  the  General  Docket.    Motion  granted. 

-245.  Steams,  Norris  A  Co.  v,  Delatombe.  Motion  for  leave  to  file  a  peti- 
tion in  error  to  the  District  Court  of  Franklin  County.  Motion 
overruled. 

•  298.  The  State  ex  rel.,  etc.,  v.  Commissioners  of  Perry  County.  Motion 
for  leave  to  file  a  petition  in  error  to  the  District  Court  of  Perry 
County.    Motion  overruled. 

312.  £d wards  et  al.  v.  Forest  City  Base  Ball  Aasociation.  Motion  for 
leave  to  file  a  petition  in  error  to  the  District  Court  of  Cuyahoga 
County.    Motion  granted. 

313.  The  Pennsylvania  Co.  v.  Steudebaker  et  al.  Motion  for  leave  to  file 
a  petition  in  error  to  the  District  Court  of  Van  Wert  County.  Motion 
overruled. 

314.  B.  A  (>.  K.  R.  Co.  v.  Carter.  Motion  for  leave  to  file  a  petition  in 
error  to  the  District  Court  of  Richland  County.    Motion  granted. 

-:)I5.  Allen  County  Mut.  Ins.  Co.  v,  Holden.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Hancock  County.  Motion 
overruled. 

^17.  Ertel  v.  Liebold.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Clermont  County.  Passed  for  notice  to  defendant 
in  error. 

318.  Cohon  et  al.  v.  Kinen.  Motion  to  take  cause  No.  1841,  General 
Docket^  out  of  its  order.  Motion  passed  for  statement  showing  the 
questions  in  the  case  and  how  they  arise 

319.  Cohon.  et  al.  v,  Kinen.  Motion  to  take  cause  No.  1342,  General 
Docket,  out  of  its  order  for  hearing.  Passed  for  statement  ahowing 
the  questions  in  the  case  and  how  they  arise. 
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aao.  Kellenberger  V.  Crater.  Motion  for  leave  to  file  a  |)eti(ion  in  error 
to  the  Dietrirt  Court  of  Taiioarawaa  County.    Motion  ovorruled. 

ft21.  Berg  If  an  p.  City  of  Clevoland.  Motion  to  reinatate  cauae  No.  4^ 
Qeneral  1>ooket.    Motion  granted. 

822.  Datger  t^  Barger  et  al.  Motion  for  leave  to  ftie  a  petition  in  error  to 
the  Ditttrlct  Court  of  TIancKtIc  County.    Motion  overruled. 

AaaiONMKsm  for  orai*  aboumknt. 
Friday,  November  9, 

285.  Winthrop  B.  Smith  v,  Mary  A.  Harriaon*.  Error  to  the  Superior 
Court  of  Cincinnati. 

:V)S.  C6nnid  Krafthoeffer  v.  Sal  lie  C.  Hoffiman.  Error  to  the  Distriot 
Court  of  Pickaway  County. 

Friday,  November  16. 

.109.  William  G.  Wilaon  v.  The  Leader  Printing  Company.  Error  t«» 
the  DIatrict  Court  of  Cuyahoga  County. 

816.  P.  C.  A  St.  L.  Ry.  Co.  v.  Charlea  B.  McDonald.  Error  to  the 
Diatriot  Court  of  Franklin  County. 

Pnday,  November  23. 

319.  Charles  S.  Dickey  et  al.  v.  John  E.  Vore  et  al.  Error  to  the  Dim^ 
triot  Court  of  Morgan  County. 

325.  Herahiser,  Adama  A  Co.  v,  R.  Florence  and  wife.  Error  to  the 
DIatrict  Court  of  Madiaon  County. 

Friday,  December  7. 

341.  Pittaburgh,  Cincinnati  A  St.  Louia  Railway  Co.  v.  Wm.  P.  Haya, 
Adminiatrator,  etc.  Error  to  the  DIatrict  Court  of  Jeflhraoti 
County. 

309»  Levi  C.  Goodale  v.  Jamen  G.  Hunt  et  al.  Error  to  the  District 
Court  of  Hamilton  County. 

JVi'doiy,  December  14. 

867.  George  W.  Gardner  et  al.,  Aaaignee,  etc.,  v.  The  National  CHty 
Bank  et  al.    Error  to  the  District  Court  of  Cuyahc^ga  County. 

aer.  Jabes  Jonea  v,  Wm.  G.  Jonea.  Error  to  the  Diatrlct  Court  of 
Williama  County^ 

NBW  OASBS    FILRD. 

Mo.  1344.  .Vrcade  Hotel  Co.  o.  Edward  Waitt.  Error  to  the  District  Conrt 
of  Hamilton  County.  Perry  A  Jinney  for  plaintiff  in  error;  Gamp- 
bell,  Batea  A  Bettman  for  defendant  in  error. 

1846.  The  City  of  Lima  v.  Lima  County  Association.  Error  reserved  in 
the  District  Court  of  Allen  County.  D.  J.  Cable  for  plaintiff  in  error  ; 
J.  F.  Broth«rton  and  I.  Plllais  for  defendant  in  error. 
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IMt.  John  D.  Pereimv.  ManaelJ.  Pereira.  Krror  to  the  IMstrict  Court 
of  Ouyabogm Ooanty.  -  Robt.  E.  Knight  for  pUintiflf  in  error;  John 
W.  Helsley  for  defendant  in  ermr. 

It47.  C.  C.  C.  A  I.  Ry.  G6.  v.  SartUi  B.  BeverBtaok.  Krror  to  the  DUtriot 
Ooari  of  Rlobland  County.  H.  H.  Poppleton,  Jenner  A  Tracy  for 
plaintiff  in  error;  Dirlam  A  Leyman  for  defendant  in  error. 


0irPBlKB  OOVBT  OOMMUnOV. 


How.  Motn  M .  OaAHaaa,  OU^  Jndge. 


■toa.  Oaoaaa  K.  Hum.  Bom.  WmAUfLUM  J.  DtosaAa. 

Ho*.  Obablm  D.  Mabtik.  Hom.  John  MgOavlbt. 


CMunUnu,  OiUo,  October  SO,  188S. 

OBNRRAL  DOOKVT. 

No.  485.  Ryan  v.  Miller.    Krror  to  the  Dlatrict  Court  of  LuoaM  County. 

MoOauiat,  J. 

In  an  aotion  of  replevin  by  M.  againat  R.,  a  constable,  fbr  goods  levied 
upon  under  an  execution,  which  were  claimed  as  exempt  from  levy 
and  sale,  where  it  appeared  that,  the  wife  of  M.  owned  n  house  and 
lot  which  liad  been  oocnpied  as  a  family  homestead,  but  from 
which  M.  and  hia  family  had  removed  before  the  levy. 

HeUL: 

That  M.,  when  his  (kmliy  was  not  in  actual  oooupatioii  Of  the  house  and 
lot  of  his  wife,  as  a  homestead,  was  entitled  to  the  exemption  provi- 
ded for  in  section  3,  of  the  act  of  April  0,  lAOO ;  06  Ohio  L.  50. 

Judgment  affirmed. 

416.  John  C.lArwellietal.v.  The  Hanover  Savings  Pund  Society.  Error  tc> 
the  District  Court  of  Perry  County. 

DiOKMAir,  J. 

A  oorporatlon  incorporated  under  the  lawa  of  this  state  for  the  purpoee 
of  mining  coal,  and  having  power  under  the  act  of  March  83,'  i87& 
(72  Ohio  li.  70),  to  borrow  money  on  the  credit  of  tbo  corporation,  not 
exceeding  its  authorised  capital  atock,  and  as  any  rate  of  interest  not 
exceeding  that  for  which  natural  persons  are  allowed  to  stipulate 
under  the  laws  of  this  state,  procured  a  loan  from  a  savings  fund 
■odety,  a  oorporatlon  organlaed  under  the  laws  of  Pennsylvania. 
The  coal  company  made  its  note  payable  in  six  months  after  date; 
for  the  amount  of  the  loan,  indorsed  tjiy  four  persons  t»  niiroties,  and 
the  same  was  disaounted  by  the  society  at  its  place  of  hiuiiness  in 
Pennsylvania,  at  a  rate  of  interest  gpfeater  than  eight  jHsr  cent,  per 
annum,  and  the  proceeds  in  carrenoy  were  thence  forwarded  and 
delivered  to  the  coal  company. 

Mdd: 

1.  That  under  said  act  of  March  2S,  1876,  a  mining  company  l>orrowiug 
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money,  with  interest,  to  be  paid  therer^n,  Is  placed  upon  the  none 
footing  with  natojral  pereons  aa  to  the  late  of  intereet  for  wfaieb  It 
tnay  stipulate ;  and  a  stipulation  by  the  company  for  the  payineni 
of  intereet  beyond  th«  late  allowed  by  law,  will  not  avoid  the  con- 
tract, except  as  to  the  exceiw  of  interest  over  the  legal  rate. 

2.  That  in  an  action  on  said  note  by  the  savings  society  against  the  prtn- 

cipal  and  sureties  thereon,  said  act  of  March  2S,  1876  will  not  be  a 
bar  to  the  recovery  of  the  amoniit  of  money  actually  advanced  by 
the  savings  so<Uety,  with  int«$rost  thereon  at  the  rate  of  six  per  cent, 
per  annum. 

3.  The  statutes  of  another  state  and   also   any  peooliar  construction 

which  the  courts  of  such  state  may  have  placed  upon  them,  whentb^ 
come  iu  question  in  the  courts  of  this  state,  must  be  proved  by  evi- 
dence as  matters  of  fact. 

4.  Where  a  savings  fund  society;  incorporated  under  the  laws  of  another 

state  loans  money  on  a  promissory  note,  with  sureties  thereon, 
at  a  higher  rate  of  interest  than  is  allowed  by  Its  charter;  and 
where,  under  the  laws  of  said  state,  there  la  not  a  forfeiture  of  the 
loan,  but  only  of  the  excess  of  interest  above  the  legal  rate,  the 
society,  in  an  action  on  the  note  in  this  state  against  the  maker  and 
sureties,  may  recover  the  principal  and  interest  thereon  at  the  rale 
authorised  by  its  charter. 
Judgments  of  the  district  court  and  court  of  common  pleas  affirmed. 

Martin,  J.,  dissents  as  to  the  fourth  syllabus,  because  Its  conclusion  as 
.  to  the  law  of  the  other  state  is  not  warranted  by  the  record. 

dM.  William  E.  Hulett  et  al.  v.  Fairbanks  et  al.  Error  to  the  DIstrtet 
Court  of  Lake  Ctounty. 

Oranoer,  C.  J. 

1.  Oompetent  parties  may  make  '*  time  "  of  the  *'  essence  of  the  contract^" 
and  enforce  a  forfeiture,  as  stipulated,  in  case  of  a  default ;  but  when 
a  failure  to  perform  is  occasioned  by  erroneous  information  on  a  ma- 
terial matter  given  by  the  agent  of  the  party  not  in  default,  relief 
against  the  forfeiture  slionld  lie  frranted. 

%  Joint  purchasers  of  land  intended  to  be  disposed  of  for  their  joint 
profit  are  partners  in  the  venture. 

3.  If  by  such  contract  of  purchase  a  failure  to  pay  their  Joint  an  d  several 

note  for  a  part  of  the  purchasA  money  by  a  day  certain  will  work  a 
forfeiture  of  their  rights,  each  is  bound  In  good  faith  to  punctually 
pay  his  share  to  the  extent  of  his  ability. 

4.  Tf  two  of  such  co-obligor4  having  the  meana  to  pron^ptly  pay  their 

share  of  such  a  note  (without  notice  to  their  co-partners  of  an  intent 
to  not  pay  said  sliare),  in  order  to  force  the  forfeiture,  place  said  sum, 
(and  more),  in  the  hands  of  a  third  party  to  enable  him  to  take  advant- 
age of  the  forfeiture  and  purchase  the  rights  so  forfeited,  they  com- 
mit a  fhiud  upon  their  co-obligors. 

5.  If  a  third  party,  with  knowledge  of- the  contract  of  purchase,  of  the 

relations  of  said  co-obligors  and  of  the  facts  as  to  said  money, 
receives  the  same  and  uses  it  to  carry  the  plan  into  eflfect,  he  Is  so  for 
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a  party  to  the  fraad  that  he  oannot  hold  the  rights  bo  pcmhaaed 
.  against  the  oo-obllgora  ao  defrauded; 
Judgment  of  the  distiiot  ooart  revenMd,  and  decree  for  plain tiflh. 

960.  PhUlp  ypington  v.  Eleanor  G.  May.  Ernir  to  tho  Dintriot  Court  of 
Summit  County. 

Bt  tbm  Coubt. 

At  the  January  term,  1{<78,  of  the  Gonrt  ofCtmuioii  Plea'4  of  Summit 
County,  there  was  pending  therein  the  onse  of  Bleanor  G.  May  v.  J. 
H.  Kramer  and  Philip  Upington.  It  was  founded  upon  a  promiaeory 
note  of  which  Kramer  waa  maker,  and  to  which  Upington  had  at- 
tached hie  name  as  auretv.  A  motion  to  the  oetitlon  had  been  flleid 
by  an  attortiey  who  purported  to  .represent  both  defendanta,  but 
who,  in  fact,  had  no  authority  to  represent  Upington.  The  motion 
waa  argued  at  aald  January  term.  Thereupon  the  attorneys  of  Kra- 
mer, purporting  alao  to  represent  Upington,  entered  into  an  agree- 
ment with  May's  attorney  by  which  it  waa  agreed  tliat  Judgment 
might  at  once  be  taken,  and  the  iasue  of  execution  stayed  until  May 
1, 1878.    This  arrangement  was  carried  out. 

Was  tiiis  such  an  extensioh  of  time  as  discharged  Upington,  tlie  surety  T 
We  think  not.  May  had  not  obtained  a  judgment,  and  it  does  not 
appear  that  she  could  have  obtained  one,  without  this  sgreement, 
prior  to  Bflay  1, 1878.  It  does  not,  therefore,  afflrmatlvely  appear  that 
an  extension  of  time  wsa  g^ven. 

Judgment  of  district  court  affirmed. 

STH.  Hsven  v.  Ames.  Error  to  the  District  Court  of  Hancock  County. 
Judgment  of  the  district  court  reversed,  and  that  of  the  oom«on 
pless  affirmed.    No  further  report. 

.948.  Weitsel  v.  Plncombe.  Error  to  the  District  Court  oi  Cuyahoga 
County.    Judgment  affirmod.    No  penalty,  and  no  further  report. 

414.  Smith  et  al.  v.  People's  Savings  Bank  of  Detroit.  Error  to  the 
District  Court  of  Perry  County.  Judgment  affirmed.  No  penalty,, 
and  no  further  report. 

417.  Ohio  Ina.  Co.  v.  McQrili;  Watson  A  Co.  Error  to  the  District  Court 
of  Butler  County.  Judgment  affirmed.  No  penalty,  and  no  further 
report. 

^5.  Critohfleld  et  ai.  v.  Shipley  et  al.  Error  to  the  .District  Court  of 
B^nox  County.  Judgment  of  the  district  court  reveraed  and  that  of 
tlie  common  plena  affinhed.    No  ftirther  report. 

44A.  AUen  v.  Wheeler  et  al.  Error  to  the  District  Court  of  Greene  County. 
Diamisaed  for  want  of  preparation. 

442.  The  State,  for  the  uae  Xenia  School  District,  v.  MoClure,  ex'r,  et  al.. 
Error  to  the  District  Court  of  Greene  County.  Dismissed  for  want 
of  preparation. 

442.  Penn.  Mut.  Life  Ina.  Co.  v.  Carpenter.  Error  to  the  District  Ooiirt 
of  Athens  County.    Dismissed  for  wahto^preparati 
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451.  Hnag  t).  BatI,  adin'r,  el  al.    Error  to  the  District  Court  of  Laeaa 
Ooonty.    Dismifved  tor  vant  of  preparation. 

465.  Danlap   v.  Stepban,   treasurer,  etc.    Error  to  tbe  District  Court  of 
I^ncas  County.    Dismissed  for  want  of  preparation. 

MOnOK   DOCKKT. 

^.  ^^wkiPM  V.  lissley.    Motion  to  alter  and  amend  Judgment  in  cause 
No.  101  on  the  General  Docket.    Moti«»n  overruled. 

in.  Plock's  administrators  ».  C.  H.  A  D.  R.  R.  Co.    Motion  to  file  a  copy 
etc.    Passed  until  November  20. 

ASBIOIVMKKT  FOM  ORAL  ABOOMKNT 

WtdmMdojf,  November  7. 

488.  Mary  Jane  Veaale  et  al.  y,  Daniel  McOugin.    Error  to  the  Dis- 
trict Court  of  Knox  County. 

1,006.  Same  r.  Hawn. 

Wedneadoif,  November  14. 

448.  Frederick  W.  Pelton,  treasurer,  etc.,  v.  Richard  Gilmour.    Error 
to  the  District  Court  of  Cuyahoga  County. 

449.  Jsraes  M.   Ix>ren  A  Co.  w.  Joseph  M.   Hillhonss.    Error  to  the 
District  C^nrt  of  Prank  I  In  County. 

Wednesday,  NoveitiUer  21. 

454.  PIttsburjrh,  Cincinnati  *  St.  I^oub*  Railway  Co.  t\  Joseph  W. 
Wright.    Krrrr  ti>  the  District  Court  of  Perry  County. 

456.  Ohio  ex  re!.  C.  N.  Olds    v.    Commissioners   Hocking  County. 
Error  to  the  District  Court  of  Hocking  County. 

Wednesday,  November  IJH. 

467.  Chauncey  Wincbell  r,  Frank  Vnm.    Error  to  the  District  Court 
of  Portage  Coimty. 

404.  r^ittle  Miami  R.  R.  C-c>.  v.  James  H.  Hambleton  and  the  P.  C.  A 
St.  L.  Ry.  Co.    Error  t/>  the  District  Court  of  Hamilton  County. 

Wednesday,  December  6. 

400.  Smitli  Bridge  Co.  v.  Samuel  A.  Bowman,  trustee,  etc,  and  the 
8.  J.  A  V.  R.  R.  Co.    Error  to  the  District  Court  of  Clarke  County. 

470.  Wm.  E.  Brown  v.  Samuel  Kubn  et  al.    Error  to  the  District' 
Court  of  Butler  County. 

Wednesday  December  12. 

478.  Cincinnati  Consolidated  Street  Ry.  Co.  v,  Jacob    Nolthenitts. 
Error  to<the  District  Court  of  Hamilton  County. 

4i)0.  John  O^Brien  et  al.  v.  Board  of  Education  of  Hiram  township. 
Error  to  the  District  Court*  of  Portage  County. 

N.  B.--^Under  Paragraph  5,  Rule  2,  no  case  under  No.  000  not  hereloftw« 
marked  l^ir  or.il  argument  a*U1  be  so  marked  unless  the  CommiasiAa 
«ha11  desire  it. 


Ohio  Law  Journal.  401 


nmKST  OF  CASES. 


Attorney  and  Client— C^^amperCoitK  Agreement.— 3,,  who  bad  a  claim  for 
iajnries  against  a  railroad  company,  agreed  with  an  attorney,  employed 
lo  bring  suit,  that  he  should  receive  for  hlH  services  a  certain  portion  of 
the  damages  recovered.  8iiii  wa^  brought  and  Judgment  recovered,  and 
the  agreed  portion  of  the  judgment  was  assigned,  in  writing,  by  J.  to  her 
attorney.  Of  all  this  the  railroad  compiuiy  had  notice.  Afterwards  the 
railroad  company  and  J.  settled  and  J.  discharged  the  Judgment.  J7eltf, 
that  the  cimtract  between  J.  and  her  attorney  was  champertons,  and  the 
oompany  was  not  liable  to  the  attorney  for  the  amount  of  his  claim 
under  the  judgment.  A.  T.  dt  S,  h\  Ry.  Cb.  v.  Johnaon.  Kas.,  January 
T^mi,  1883.    28  Alb.  L.  J.  288,  Qct.  1»,  1888. 


Bill  of  Xxebaago— ^eeeptor^— /*ta6i/ify.— Two  acceptors  of  a  bUl  of  ex- 
change become  severally  liable  for  its  payment,  as  co-makers  of  a  prom- 
issory note.  One  having  voluntarily  placed  himself  in  this  attitude,  can 
not  plead  want  of  consideration  for  his  acceptance.  Jjaw  v.  Brinktr. 
i'\}\..  Spring  Terra.  1883.    Denv.  Li.  R.,  Oct.  11,  1883. 


Contomptof  Court— QfTeiue—iHcnisAmen^— Among  the  inherent  pow- 
ers of  a  court  is  that  of  maintaining  its  dignity  .and  securing  obedience 
vo  it«  mandates  and  process,  and  protecting  Jurors  from  indignity  and 
wrong  by  punishing  for  contempt.  The  fact  that  a  statute  defining  con- 
tempt of  Court  does  not  Jndude  an  offense,  does  not  deprive  a  court  of 
the  power  to  punish  it  as  a  contempt  of  court.  So  held  in  a  case  of  at- 
tempting to  bribe  a  Jnror.  LUtU.  v.  State,  Ind.  Chicago  L.  A.,  Oct. 
:»,  1HH3. 

Contraot—Omdttum—Aa^.— Where  a  contract  stipulates  that  an  arbi- 
tration is  to  be  a  condition  precedent  to  the  right  to  sue  upon  the  contract, 
«>r  if  this  may  be  inferred  upon  construction  of  the  contract,  no  sujt  can 
be  maintained  unless  the  plaintiff  made  all  reasonable  effort  to  comply 
with  the  condition.  Perkina  v.  U,  S.  KUetHc  Light  Ob.  IT.  S.  C.  C.  8.  D.. 
N.  Y.    Chicag<»  L.  A.,  Oct.  23,  1«88. 

Coatraet—  When  not  Thuler  JSttal.-^The  contract  sued  on  is  in  the  fol- 
lowing words :  "  Qreely,  Co}.,  May  1 ,  1873.  One  year  after  date  I  prom- 
ise to  pay  to  the  order  of  E.,  W.  A  B.,  etc,  •  •  •  secured  by  tmst 
<lee*\  duly  stamped.  Signed,  J.  H.  O.  [sBAii.]"  Held:  Not  a  special 
ootitnu-t  under  seal,  but  a  promiHsory  note  merely.  Buekinghafn  v.  Orr. 
<'v>l.,  Spring  Term,  188.H.    Denv.  U  R.,  t>ct..  11,  1883. 


Corporation,  Private— D/Jwo/ueton  by  Oourt— Effect,— K.  dlssolntian  olia 
private  corporstion  by  a  decree  of  a  <!Ourt  of  competent  authority,  ting- 
ing Jurisdiction,  extinguishes  and  .annuls,  thencefortli,  its  corpor;  to 
.powersl    lAfe  Ana,  of  A  meriea  v.  ^oode.   Tex.    Chicago  L.  N.,  Oct.  30,  IMi. 
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MmlaallAW— PKeodtiv— JkriMKeMoii.— In  an  indiotmeni  for  keepioi^ 
a  gaming  appaimtna,  it  ia  not  neoeawry  to  dMoribe  tbe  partloolar  baild- 
ing,  but  only  to  name  tlie  county  and  atate  in  wtiich  the  apparatua  waa 
kept.  Where  an  aoenaed,  who  obtaina  a  diange  of  venue,  appeara  in  the 
oourt  to  whioh  tbe  canae  waa  aent  and  goea  to  trial  without  objeetfiig  jfa» 
the  jurisdiction  of  the  oourt,  it  will  bepreaumed,  in  the  abaence  of  a  oon- 
tiary  ahowing;  that  the  oAoen  did  their  duty,  and  that  Juriidiotion  waa 
properly  obtained  ;  (84  Ind.  204).  Where  the  record  certified  by  the  clerk 
ahowa  a  due  impanneling  of  the  grand  Jury,  it  la  sufficient  without  a 
specific  statement  of  that  fact  in  the  certificate.  App  v.  BtaXe,  Wis. 
L.  N.,  Oct.  19,  1888. 

Mmiaal  Law— i\xi«Cte»— Kea  to  /mftctmenC— A  trial  upon  an  indict- 
ment or  information  without  a  plea  is  such  an  iir^gularity  aa  entitlea 
the  defendant  to  a  new  trial,  but  advantage  can  only  be  taken  of  such 
defect  in  the  proceedings  by  a  motion  for  a  new  trial ;  (R.  S.,  1881,  }  1842 ; 
71  Ind.  814).  A  motion  to  correct  the  minutea  of  the  court  after  the  trial 
of  the  cause  so  as  to  show  that  the  defendant  did  not  in  fact  enter  a  plea 
of  any  kind  to  the  information,  presents  no  question.  ShafffMry.  »ftate, 
Ind.    Wis.  li.  N.,  Oct.  16,  1883. 

Bivofct— OiieOiy  cmd  DnmkenneM—'Teaia  in  Oertam  Oeum.— In  pro* 
oeedings  for  divorce  for  cause  of  cruelty  and  drunkenness,  where  tho 
parties  are  not  specially  refined,  their  ways  of  life  and  habits  of  speech 
should  not  be  tried  by  the  standard  of  manners  and  conversation  pecu- 
liar to  cutivated  people  ;  the  proper  course  is  to  Judge  of  them  by  the  rule 
which  respectable  pereonH  of  the  same  clasa  would  spontaneously  ac< 
knownedge.    KUme  v.  Klitie,    Mich.,  April,  1883.    16  Rep.  272. 


Iqaity— XocAef— Lap40  of  Time.—li  is  an  inherent  doctrine  of  courta 
of  equity  to  refuae  relief  where  them  has  been  gross  i(uAe<  in  proaecuting 
rights,  or  long  and  unreasonable  aoqueiscence  in  the  assc^lon  of  advene 
righta.  Thia  doctrine,  founded  on  considerations  of  natural  Justice  and 
public  policy,  ia  always  firmly  enforced,  especially  where  the  immediate 
partiea  to  the  transaction  are  dead.  Hatcher  v.  H€Ul,  Va.,  July  to,  18KS. 
7  Va.  li.  J.  611. 


^suwtOT^Noti-R&iident  QredUor^AUion,— The  United  SUtes  Circuit 
Ck>urt  has  jurisdiction  of  an  action  by  a  non-resident  creditor  againat  a 
resident  executor  or  administrator  upon  a  debt  of  liis  decedent.  Hart- 
man  V.  Fishbeck,    IT.  S.  (J.  C.  E.  D.  Wis.    Wis.  L.  N.,  Oct.  23,  188S. 


^omntbikd-'Ezemptio7i— Exchange— Waiver, --Though  a  debtor  mi^ 
exchange  exempt  property  for  other  property  of  the  kind  specifically 
exempted,  and  hold  the  newly  acquired  property  as  exempt,  yet  a  vol- 
untary exchange  of  exempt  property  for  property  not  exempt  la  a 
waiver  of  the  exemption.  But  an  involuntary  exchange  will  not  have 
^ch  an  effect ;  thus,  where  exempt  property  \n  deatroyed  by  fire,  the 
inaurance  money  Im  exempt.  Schneider  v.  Bray,  Tex.,  Austin  Term, 
1883.    Denv.  L.  J.,  Oct.  9, 1888. 
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Ludlwd  and  Tistat — (hvemanta — Breaeh^Pof/eUure^Re'^ntry.'-'A 
levBe  oontAined  •  covenant  by  the  leeaee,  not  to  carry  on  any  trade  upon 
the  premiaes  other  than  that  of  a  wirie  and  apirii  merchant,  and  not  to 
■anijpi  or  underlease  thepremisea  without  the  consent,  in  writing,  of  the 
lessor.  There  was  a  pn>Tiso  for  r^^-entry  if  t  he  lessee  should  not  well  and 
traly  perform  and  keep  all  and  sinfcolar,  the  covenants,  conditions  and 
agreements  thereinbefore  contained,  to  be  observed,  performed  and  kept. 
Httd,  that  the  words  of  the  proviso  for  re-entry  were  wide  enough  to 
•eover  a  breach  of  the  negative  covenants.  Letting  the  premises  fkx>m 
jetLT  to  year  is  a  breach  of  the  ccfvenant  not  to  *'  underlease."*  Timma  v. 
Baker,    Q.  B.  Div.    Chicago  Ti.  N.,  Oct.  20,  1888. 


Laudloxd  and  Teaaat— X»ed<e  on  Share9~rl>andlar(rs  h^vre  Severance 
^moi  SiUffeeito  Sale  on  Aeeeueion.— Where  land  is  let  to  a  tenant  on  ahares, 
the  Interest  of  the  landlord  in  the  growing  grain  can  not  be  seised  and 
'Sold  on  execution  before  severauoe  so  as  to  pass  a  goo«l  title  thereto  as 
iigainst  a  purchaser  at  sheriff's  sale  of  the  land.  Herehey  v.  Metegar. 
!9  Norris,  217,  distinguished.  SUmbaugh  v.  Yeaiee^  2  Rawle  100,  Umited. 
JLong  v.^  Seavere,    Pa.    I^og.  Int.,  Sept.  21,  1883. 


JdU  tiisuaaos—i\>lu^—Jf9ii7y—i9€9pl^eno0.— Ambiguous  words  in  a 
poIi<7  of  insurance  will  be  construed  most  favorably  to  the  insured. 
Stepping  off  the  platform  of  a  car  through  a  hole  left  In  the  floor  of  a 
bridge  for  repairs,  is  not  a  **  voluntary  exposure  to  unnecessary  dan- 
ger** within  the  meaning  of  an  accident  inaurance  policy,  when  the 
train  had  stopped  on  the  bridge  on  a  dark  night,  and  the  hole  was  not 
.visible,  and  the  assured  had  no  notice  of  or  reason  to  apprehend  such 
-danger.  Exposure  to'  a  hidden  danger  without  any  knowledge  of  It  does 
Aot  constitute  a  voluntary  exposure  to  It.  Neither  does  such  act  violate 
M  condition  of  the  policy  against  **  walking  or  being  on  the  road-bed  or 
bridge  of  any  railway."  The  Intent  of  this  language  is  to  exempt  from 
Tssponsibility  for  injuries  to  the  assured  from  trains  moving  therecfki ; 
«nd  not  t«)  avoid  liability  for  injuries  resulting  from  being  on  bridges 
•nsafe  in  themselves.*'  Bvrkhard  v.  lYavelere  Ina,  Ob.  Pa.  IiS^.  Int., 
<l0t.  19, 1868, 

Lssal  Pnjudiss— JSmnovol  of  Ooaue  for, -^Vnder  the  local  prejudice 
-aet  there  can  be  no  removal  unless  all  the  necessary  parties  on  one  side 
ef  the  suit  are  dtiaens  of  dlflbrent  states  from  those  on  the  other.  Vat^ 
-nevar  v.  Bryant^  21  WalL  41.  It  Is  not  enough  that  there  be  a  separable 
eontroversy  between  parties  having  the  necessary  dtlaenshlp,  nor  thai 
the  principal  controversy  is  between  citisens  of  dUferent  states.  If  there 
-are  necessary  parties  on  one  side  of  the  suit,  citisens  of  the  same  state 
with  those  on  the  other,  the  dreult  court  can  not  take  Jurisdiction. 
J^'^rfv.Affon.    Wis.  Apr.  23.    Wis.  L.  N..  Oct.  12, 1883. 


Wt^t^EnlUtment^HabetA  Cbrpue.^Hetd,  that  the  minor  having  en- 
Uated  without  the  consent  of  his  parents,  he  wss  not  legally  enlisted,  and 
jBay  be  diaobarged  on  kabeae  corpw,  U.  S.  ex  ref.  Deming  v.  HamehetL 
V.  a  C.  C.  111.  .  Chicago  L.  N.,  Oct.  18, 1883. 
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KntgtL^^Assiffnmenl  of  Integral  BBarts-^Stiptilaiion  cu  to  Pajfment. — 
A  mortgagee  may  assign  his  interest  in  fractional  parts  to  different  persona^ 
and  stipulate  for  prioi  i(y  of  payment  to  any  of  them  if  the  property  shontd 
not  bring  enough  to  pay  all  in  falL  There  is  nothing  in  Moore^a  Appeal^ 
11  Norris  309,  at  variance  with  this  d«K*trine;  in  that  case,  the  diatribu- 
tion  of  the  fniid  was  made  pro  rata  only  for  the  reason  that  there  wa* 
nothing  to  show  that  the  parti  "s  bad  agreed  otherwise.  The  question  i* 
always  whether  priority  was  given  and  intended.  McLean's  Appeals 
Pa.,  April  80.    Leg.  Int.,  Oct.  12, 1888. 

Mortgage  on  GrowlBg  Cropr— 7VafiV<Br  Be/ore  Maturity, — A  mortgage 
on  a  growing  cn>p,  given  for  advances  used  in  making  it,  being  trans- 
ferred before  the  maturity  of  the  debt,  it  may  be  that,  on  the  sub- 
sequent delivery  of  the  cotton  to  the  mortgagee,  without  notice  of  th» 
assignment,  the  legal  title  would  enure  to  the  assignee,  and  he  might 
maintain  trover  for  a  subsequent  converson  of  the  cotton  by  the  mort- 
i^^gee,  or,  waiving  the  tort,  might  recover  the  proceeds  of  sale,  in  an  ac- 
tion for  money  had  and  received;  but,  if  the  mortgagee  deposits  th» 
cotton  in  a  warehouse,  and  has  it  sold  on  his  own  account,  and  gives  a. 
merchant  an  order  on  the  warehouse  men  in  payment  for  goods, 
bought,  and  the  merchant  receives  the  money  in  ignorance  of  the  mort- 
gage, and  its  assignment,  the  assignee  can  not  maintain  an  ac«tion  against 
him  f(»r  the  money  so  received.  Hood  v.  PovfM,  Ala.  Aug.  Chicago  L. 
N.,  Aug.  13, 1888. 

Hvnioipal  Corporatton— frarran(^/fiteres£  or. — Suit  may  be  brought 
on  a  warrant  signed  by  the  mayor  and  countersigned  by  the  oomptroller,. 
the  proper  auditing  officer  of  the  city.  Such  a  paper  differs  from  a  mers 
order  on  the  treasurer.  Interest  is  not  recovorable  on  warrant  nnlett. 
there  is  an  ordinance  providing  therefor.  Cits/  of  Scramtim  v.  Hyde  I^ark 
Oaa  Cb.    March  12.    Leg.  Int.,  Oct.  12, 1883. 


"KegligBiMU— Damages— Evidence,— In  an  action  ff>r  damages  for  ia> 
Juries  alieg(>d  to  have  bef*n  caused  by  the  negligence  of  a  railroad  com- 
pany in  allowing  its  track  to  be  and  remain  out  of  repair  and  defective^ 
the  defects  in  that  respect,  whi<'h  it  is  claimed  caused  the  injury,  con- 
sist ng  in  a  broken  rail  and  imperfect  switch  at  or  near  the  place  of  tlie> 
accident,  it  is  error  to  admit  evidence  of  other  defects  at  other  places  oa 
the  road.  Mores  v.  M.  dt  »St.  L,  Ry.  Ob.  Minn.,  June  14,  1883.  Den.  L. 
J.,  Oct.  16, 1883. 

Hegotiable  Initmiaent  -Note  of  Stock  Company— Indr/rsetnenL—Whet9t 
by' a  resolution  of  a  stock  company,  a  promissory  note  is  issued  to  ps^ 
an  indebtedness  of  the  comp-iny,  the  note  being  signed  by  the  treasurer 
^nd  indorsed  by  the  directors  as  such,  and  afterwards  the  paper  is  taken 
up  1)y  one  of  them,  this  is  nothing  more  than  an  advancement  by  hiu 
in  behalf  of  his  cro-obli^ors,  .md  entitloM  him  to  a  contribution  for  th^^ 
money  thus  advance<i;  he  can  not  pick  out  one  of  the  indorsera  and 
charge  him  with  the  whole  liability,  as  in  the  case  of  an  iirdinary  in^ 
doraement.    MiJ^lletowH  v.  McMurtrie.    S.O.  D.  C.   11  Wash.  Rep.  6ML 
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CURRENT  TOPICS, 

THE  CIYIL  BIGHTS  LAW. 

We  publisb  this  week  the  full  text  of  the  opinion  of  the 
Sapreme  Conrt  of  the  United  States,  holding  the  Civil  Bights 
Law  unconstitutional.  No  opinion  in  the  history  of  this  court 
has  created  so  much  excitement,  not  even  the  famous  Dred 
Scott  case.  Much  of  this  excitement  was  all  uncalled  for. 
The  decision  was  not  unexpected  by  those  members  of  the 
bar  throughout  the  country  who  had  given  the  subject  any 
special  thought.  The  unconstitutionality  of  this  law  has 
never  been  doubted  by  the  leading  Republican  lawyers  of  the 
country,  because  it  secured  to  colored  people  particular  and 
peculiar  privileges  above  other  people,  enabling  them  to  en- 
force their  rights  and  privileges  in  the  United  States  courts, 
while  white  men  were  relegated  to  the  state  courts  for  redress 
in  case  of  invaded  rights  or  privileges.  This  was  class 
legislation. 

The  decision  in  the  case  of  U.  8,  v.  Stanley^  does  not  affect 
any  of  the  rights  and  privileges  possessed  or  enjoyed  in  common 
with  white  people,  or  deprive  them  of  their  power  to  enforce 
these  rights  and  privileges  in  the  courts ;  it  merely  says  they 
shall  not  enjoy  privileges  peculiar  to  themselves  and  takes 
from  them  the  privilege  of  going,  in  the  first  instance,  into  the 
federal  courts  to  enforce  such  rights  while  white  people  are 
not  permitted  to  do  so.  This  decision  does  them  no  serious 
harm ;  it  merely  reduces  them  to  the  level  of  honest,  law 
abiding,  white  people,  in  their  rights  and  privileges.  Not 
one  of  their  substantial  rights,  enjoyed  in  common  with  the 
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white  people  of  this  country  as  free  American  citizens,  is 
impaired. 

This  law,  which  is  declared  unconstitutional,  is  said  by 
some  of  our  exchanges  to  have  "emanated  from  the  brain  of 
B.  F.  Butler,"  but  we  don't  so  understand  it.  The .  fourteenth 
amendment  was  reported  from  a  committee  by  Thaddeus 
Stevens  (Lalor's  Cyc.  Political  Science  and  Political  Economy, 
etc.,  vol.  1),  and  the-^ubsequent  supplementary  civil  rights 
bill,  which  is  the  part  of  the  law  declared  unconstitutional, 
was  drafted  and  introduced  by  Charles  Sumner  (Cooper's 
American  Politics,  book  I,  page  221;  Lalor's  Cyc.  loe  cit), 
although  it  did  not  pass  and  become  law  until  after  his  death. 


jrsw  ATTOinrs. 

The  following  applicants  were  granted  a  license  to  practice 
law,  by  the  supreme  court,  last  Tuesday,  November  sixth. 

John  W.  Chapin,  Chas.  E.  McDonald,  Wm.  B.  Beebe,  Co- 
lumbus; William  Clark,  Washington  C.  H.;  James  C.  Laser, 
Mansfield ;  D.  O.  Morrow,  John  A.  Collins,  Hillsboro ;  A.  J. 
Stockhouse,  Tiffin ;  Geo.  L.  Shinnick,  Zanesville ;  Wm.  L. 
Rice,  Norwalk;  Richard  Edwards,  Cleveland;  Seward  L. 
Bowman,  Leo  Quthman,  Youngstown ;  Geo.  W.  Keye,  Iron- 
ton;  W.  C.  McCune,  Wilmington.;  James  H.  Bsebe,  Mt. 
Gilead. 


NOTES  OF  CASES. 


DXXIVSBT  OF  DBSD. 

It  is  held  in  Alexander  v.  Alexander,  16  Rep.  329,  to  be  well 
settled  law,  that  when  a  paper  purporting  to  be  a  deed  is 
shown  to  have  been  signed  by  the  grantor,  properly  acknowl- 
edgvxi  before  a  proper  officer  and  duly  certified  by  him,  and 
recorded  within  the  time  allowed,  in  the  absence  of  other 
proof  to  weaken  these  facts,  this  is  sufficient  proof  of  com- 
plete execution  and  delivery  these  facts  make  out  a  prima 
faeie  case ;  Frisbie  v.  McCarty,  1  Stew.  A  P.  56 ;   Ward  v.  jRa«, 

1  Stew.  136;  EUberry  v.  Boyhin,  65  Ala.  336;  Cortey  v.  OorUy, 

2  Cold.  520;  ln».  Co.  v.  OampbfU,  95  111.  267 ;  Jaei9im  v.  Perkine, 
2  Wend.  808. 
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The  question  of  delivery  vd  non,  says  Judge  Rione,  of  the 
Supreme  Court  of  Alabama,  When  the  testimony  is  indeter- 
minate or  ambiguous,  is,  and  must  be,  a  question  of  inten- 
tion with  which  the  ambiguous  or  disputable  act  or  acts  were 
done  or  performed ;  Hawhes  v.  Pike^  105  Mass.  560 ;  Ehey  v. 
Mebcalf,  1  Den.  S2S ;  Ruchman  v.  JSucJbnan,  S3  N.  J.  Eq.  854 ; 
Warren  v.  Swdt^  31  N.  H.  832;./7ayton  v.  Nernian,  i»  Pa.  8t. 
194;  Bifm  v.  McGtoMohafn,  6  Oill  d^  J.  260;  Sewxrt  v.  SeddiU, 
8  Md.  67 ;  ^hnUm  ▼.  Farley,  45  N.  H.  505;  FaUy  v.  VaaniaMfl,  4 
Holt.  163;  Jfw.  Q>.  v.  Omp&eU,  95  111.  167;  Jadcecm  v,  Phip]^, 
12  Johns.  418;  JadkMi  v.  Dunlapj  1  Johns.  Cas.  114;  Crawford 
V.  BertfuOf,  Sazt)  Ch.  468;  fin^a&ufy  v.  Bumside,  68  111.  310; 
iSfetma  y.  fa(c&,  6  MinH.  64;  Do6  «r  dem.  Oamoiu  ▼.  £nt^Ae,  6 
B.  &  C.  671 ;  Rivard  v.  WWfar,  39  111.  413. 

It  was  held  by  the  Supreme  Court  oY  California  in  the  case 
of  Bojfd  V.  SOai^k,  11  Pac.  C.  L.  J.  462,  June  23,  that  one  claim- 
ing under  a  deed  mint  prove  its  delivery,  without  delivery  it 
being  void  and  does  not  pass  title.  ''  Sometimes,"  say  the 
court,  "  slight  evidenee  will  be  sufficient  to  support  a  finding 
of  delivery,  but  no  legal  presumption  of  delivery  arises  from 
the  mere  fact  that  the  instrument  is  '  signed.'  The  acknowl- 
edgment only  proves  that  it  was  signed.'' 


REPORTED    CASES. 


lAUXOAlM— TXCKXtB-ffrOFOTXBr-WHSV  ALLOWBD. 

( Ohio  Supreme  OnarL    November  6, 1S88.) 
Hatten  V.  Railhoao  Co. 

On  the  Mventeenth  of  Au^^t,  1882,  defendant,  a  oommon  oarrler  of 
peasengers  between  Newark  and  Jiinotion  City,  aold  to  plaintiff  a 
ticket  by  which  it  agreed  to  carry  him  from  the  former  to  the  latter 
place,  on  itB  cars.  Before  reaching  Somerset,  an  intermediate  lAa- 
tion,  he  aurrendered  hia  tiokdt  to  the  condnct6r,  btft  demanded  a 
stop-over  check  for  that  pfause,  which  waa  reftiaed,  and  plaintiff  vol- 
untarily left  the  train  at  Somerset 

In  the  afternoon,  the  same  train,  in  charge  of  the  same  conductor,  on  ita 
second  trip  from  Newark  to  Jtinction  City,  stopped  at  Somerset,  knd 
plaintiff  entered  the  cars  to  resume  his  Jotnmey,  and  demanded  the  . 
right  to  do  so  on  said  ticket^  and  refused  to  pay  the  fkre  from  Somer- 
set to  Junction  City.  On  such  refusal,  he  was  put  off  before  reaeh- 
ing  his  destination. 

Held:  In  the  absence  of  any  agreement,  or  of  a  rule  orregulition  to  ttie 
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oontnury,  the  obligmtion  created  by  a  aaie  of  the  ticket  was  for  one 
oontinuoiiapaesage,  and  ifthe  paasenger  voluntarily  left  the  train 
at  an  intermediate  station  while  the  carrier  was  engaged  in  the  per- 
formance of  ite  contract,  he  thereby  released  it  from  farther  per- 
formance, and  had  no  right  to  demand  snch  performance  on  another 
train,  or  at  another  time. 

MoTioM  for  leave  to  file  a  petition  in  error  to  reverse  the 
judgment  of  the  District  Court  of  Muskingum  County. 

The  petition  alleges  that  defendant  owned  and  operated  a 
railroad  from  Newark,  Ohio,  via  Somerset  to  Junction  City,  in 
Perry  county,  and  as  such  was  a  common  carrier  of  passengers 
thereon,  and  that  on  the  seventeenth  of  August,  1882,  plaintiff 
bought  a  ticket  to  be  carried  to  Junction  City,  on  a  first- 
class  passenger  car,  by  way  of  Somerset,  a  station  on  the  route, 
and  on  the  same  day  became  a  passenger  on  said  road  and 
while  in  transit  and  before  reaching  Somerset,  the  defendant 
demanded  his  ticket,  which  he  exhibited  and  told  the  con* 
ductor  he  had  business  at  and  desired  to  stop  off  at  Somerset, 
and  resume  his  journey  to  Junction  City,  in  the  afternoon  oa 
the  same  train,  which  made  two  trips  daily.  To  enable  him 
to  do  this  he  requested  to  have  his  ticket  marked,  or  that  in 
some  way  he  be  allowed  to  stop  off,  and  complete  his  journey 
in  the  afternoon  on  the  next  trip  of  the  same  train.  This  the 
conductor  refused,  and  he  left  the  train  at  Somerset,  having, 
on  demand,  surrendered  his  ticket.  In  the  afternoon  as  the 
train  stopped  at  Somerset  on  its  way  to  Junction  City,  he 
resumed  his  journey,  and  claimed  the  right  to  complete  it,  on 
the  contract,  evidenced  by  his  ticket  which  had  been  surren- 
dered in  the  forenoon.  The  train  and  conductor  were  the 
same  as  in  the  morning.  The  conductor,  though  knowing  all 
these  facts,  demanded  full  fare  from  Somerset  to  Junction  City, 
and  on  his  refusal  to  pay,  stopped  the  train  and  put  plaintiff 
off,  thus  compelling  him  to  walk  somes  even  miles  to  bis  desti- 
nation, for  which  he  claims  damages. 

The  common  pleas  sustained  a  demurrer  to  the  petition, 
and  rendered  a  judgment  against  plaintiff.  This  judgment 
waB  affirmed  by  the  district  court,  and  this  is  a  motion  for 
leave  to  file  a  petition  to  reverse  the  district  court. 

Johnson,  C.  J.  The  action  is  to  recover  damages  for  a  breach 
of  a  contract  to  carry  plaintiff  from  Newark  to  Junction  City. 
It  is  not  averred  or  claimed  that  at  the  time  this  contract  was 
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made  tjiere  was  any  agreement  that  plaintiff  had  by  its  terms 
as  expressed,  the  right  to  stop  off  at  an  intermediate  station, 
and  after  transacting  his  business,  to  resume  his  journey. 

The  claim  is,  that  under  such  a  contract  for  a  single  and 
continuous  carriage  from  Newark  to  Junction  City,  he  had  the 
implied  right  to  stop  off  at  any  intermediate  station  at  which 
the  train  stopped,  to  attend  to  business  and  resume  his  journey 
wh^n  he. desired. 

The  defendant  claims  that  it  contracted  to  carry  him  on 
any  train  he  might  select  in  a  continuous  transit  to  the  end 
of  the  journey,  and  if  he  voluntarily  left  the  train  before  the 
end  of  this  transit;  he  lost  his  right  to  be  carried  on  another 
train  or  on  the  same  train  on  its  next. trip,  except  upon  pay- 
ment of  fare  at  the  usual  rate  for  the  second  carriage. 

The  question  is  one  of  contract,  purely.  There  was  no 
expressed  right  in  plaintiff  to  stop  off  at  Somerset,  and  resume 
his  journey  in  the  afternoon.  When  he  purchased  his  ticket 
to  Junction  City,  he  acquired  the  right  to  be  carried  to  that 
point.  Having  selected  the  train  on  which  he  wished  to 
travel,  the  company  was  bound  to  perform  its  contract,  which 
was  to  carry  him  through  to  his  destination  without  unavoid- 
able break  or  interruption.  The  carrier  had  no  right  to  break 
the  continuity  o(  plaintiff's  journey,  neither  had  he,  in  the 
absence  of  a  right  to  stop  over  expressed  or  implied  from  the 
regulations  or  usages  of  the  company,  the  right  to  compel 
them  to  perform  their  contract  in  several  distinct  parts. 

The  fact  that  the  same  conductor  who  took  up  his  ticket 
between  Newark  and  Somerset,  in  the  forenoon,  was  in  charge 
of  the  same  train  in  the  afternoon,  from  which  plaintiff  was 
ejected  between  Somerset  and  Junction  City  in  the  afternoon, 
oannot  vary  the  contract  obligations  of  the  parties. 

It  is  not  claimed  there  was  any  rule,  regulation  or  usage, 
that  permitted  plaintiff  to  stop  over,  and  his  contract  being 
for  one  continuous  carriage,  the  plaintiff,  by  voluntarily  leav- 
ing the  car  at  Somerset,  relieved  the  company  from  the  duty 
of  completing  the  performance  of  the  unperformed  part  of  its 
oontract.  As  the  carrier  had  no  rights  after  commencing  the 
transit,  to  insist  on  breaking  it  into  several  distinct  journeys, 
so  the  passenger  had  no  right  to  compel  it  to  do  so. 

This  principle  is  clearly  recognized  and  adopted  in  TV  (7. 
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0.  A  C.  R.  R.  V.  Bartram,  11  Ohio  St.  457,  and  in  the  following 
well  ooneidered  cases :  The  State  v.  Overtonj  4  Zab.  435  ;  Deitrieh 
V,  The  Pern.  R,R.  Cb.,  71  Pa.  St.  482  ;  Stoikj  v.  C.  Jc  N.  W.  R,  R. 
Oo.y  47  Iowa  82 ;  Cheny  v.  B,  &  M.  R.  R.,  11  Neb.  121 ;  Barker  v. 
Coffin,  31  3arb.  556. 
[To  appear  in  39  Ohio  St.]  Leate  refused. 


8VB-8CH00L  DI8TBICT8— LOCAL  DIBtfCTOBS—POWXlS. 

(Ohio  Supreme  Onart.    October  30, 1888.) 

Gregory  v.  Small  et  al. 
Tb.  local  directors  of  a  sub-school  district,  dismissed  a  person  found  in 
possession  of  the  school  house  and  teaching  the  public  school,  under 
their  control,  on  the  ground  that  he  had  not  been  employed,  and 
placed  a  teacher  they  had  employed  in  charge  of  the  school.  Heldz 
that  they  were  not  liable  personaUy,  iu  damages,  fbrsuch  dismissal^ 
if  they  acted  in  their  official  capacity,  in  good  faith,  and  in  the  honest 
discharge  of  official  duty. 

Error  to  the  District  Court  of  Logan  County. 

In  the  common  pleas  Gregory  sued  Small,  Baldwin  and 
fitbge,  who  were  the  local  directors  of  a  school  district,  for 
wilfully  and  oppressively  dismissing  him  as  a  teacher  while 
he  was  fulfilling  a  contract  to  teach  a  four-months'  school,  and 
before  the  expiration  of  his  first  month. 

The  petition  alleges  a  contract  to  teach,  the  commencement 
of  his  term,  his  teaching  some  three  weeks,  his  discharge^ 
and  his  readiness  to  perform,  and  asks  damages  for  breach  of 
this  contract. 

A  demurrer  to  this  petition  was  overruled  and  exceptioa 
noted. 

Two  of  defendants.  Small  and  Hoge,  filed  a  general  denial,. 
Baldwin  maRing  no  defense. 

The  jury  rendered  a  verdict  agi^inst  the  answering  defend- 
ants for  $121.66,  being  the  amount  of  plaintiff's  salary  for  the 
entire  term  had  he  taught  the  school. 

A  motion  for  a  new  trial  was  made,  on  the  grounds,  among: 
others,  that  the  court  erred  in  its  charge  and  in  refusing  to 
charge  as  requested. 

From  the  bill  of  exceptions  it  appeared  that  evidence  was 
offered  tending  to  show  a  contract  for  plaintiff  to  teach  the 
school,  made  by  'two  of  these  local  directors,  acting  in  their 
official  capacity — also  tending  to  show  Ihere  was  no  such  cor- 
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iraet;  that  plaintiff,  under  claims  of  right,  took  possession  of 
the  school-house  and  taught  some  three  weeks;  that  the  ma- 
jority of  the  directors  denied  his  right  to  teach,  on  the  ground 
that  he  had  not  been  employed,and  at  a  meeting  for  that  purpose, 
regularly  employed  another  teacher  and  placed  her  in  posses- 
sion of  the  school,  refused  him  possession,  and  refused  to  pay 
him  for  services  rendered. 

In  this  act  of  the  defendants.  Small  and  Hoge,  they  were 
guided  by  the  advice  of  the  prosecuting  attorney,  and  acted 
in  their  official  capacity.  There  was  no  evidence  tending  to 
show  they  acted  from  corrupt  motives. 

The  defendants  asked  the  court  to  charge : 

1.  That  if  said  defendants.  Small  and  Hoge,  at  the  time  of 
ousting  plaintiff  from  the  tcbool,  believed  plaintiff  was  not 
the  legally  employed  teacher  thereof,  and  in  so  ousting  him, 
were  acting  in  their  capacity,  as  local  directors  thereof,  they 
can  not  be  held  personally  liable,  unless  it  is  shown  to  your 
satisfaction  by  fair  preponderance  of  evidence  that  they  acted 
from  corrupt  motives. 

2.  That  if  said  defendants,  or  either  of  them,  in  ousting 
plaintiff  from  said  school,  acted  in  good  faith  and  in  the 
honest  discharge  of  what  they  .believed  to  be  their  duty  as 
school  directors,  such  defendant  or  defendants  so  acting  are  not 
personally  liable  to  plaintiff. 

Which  instructions  the  court  refused  to  give  the  jury;  but 
the  court  did  charge  the  jury:  '^  That  if  they  find  that  said 
defendants,  or  either  of  them,  employed  plaintiff  to  teach 
said  school,  and  afterwards  discharged  him  without  sufficient 
reason,  such  defendant  or  defendants  employing  him,  are  lia- 
ble, personally,  to  the  plaintiff  at  common  law,  notwithstand- 
ing he  was  not  employed  by  them  as  directors,"  to  which  re- 
fusal and  charge  said  defendants.  Small  and  Hoge,  excepted, 
and  prayed  that  their  bill  of  exceptions  in  that  behalf  might 
be  allowed,  which  is  accordingly  done,  and  upon  their  motion 
ordered  to  be  made  part  of  the  record  in  this  case. 

The  district  court  reversed  the  judgement  of  the  common 
pleas,  founded  upon  the  verdict  rendered  under  the  above 
charge. 

6.  W.  Emerson  and  E,  J.  Hotcenstine,  for  plaintiff  in. error. 

McLaughlin  &  DoWj  for  defeodents  in  error. 
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Johnson  C.  J.  This  plaintiff  sought  to  hold  the  local  direo- 
tors  personally  liable  for  damages  sustained  in  not  allowing 
him  to  teach  the  public  scoool  under  their  control.  The 
plaintiff  is  not  seeking  from  the  school  district  compensation 
for  his  services  rendered  as  in  Ccae  v.  Wurier^  4  Ohio  St.  561, 
nor  to  recover  against  the  local  school  district  in  its  quasi  cor- 
porate capacity. 

In  Directors  ISulh&Jml  District  v.  Burton,  26  Ohio  St.  421,  this 
court  held  there  was  no  redress  against  the  school  directors  in 
their  official  capacity,  or  against  the  district,  for  dismissing  a 
teacher  for  insufficient  cause. 

A  teacher  who  is  so  dismissed  is  therefore  left  to  his  remedy 
at  common  law  against  the  officers  personally. 

That  is  the  nature  of  the  present  action.  It  seeks  to  re- 
cover, against  two  of  the  local  directors,  damages  for  dismiss- 
ing plaintiff  as  a  teacher.  The  court  charged  the  jury  that 
if  they,  or  either  of  them,  employed  plaintiff  to  teach  the 
school,  and  afterwards  discharged  him  without  sufficient 
cause,  such  defendant,  or  defendants,  are  liable,  personally,  at 
common  law,  notwithstanding  he  was  not  employed  by  them 
acting  as  school  directors. 

It  refused  to  charge  that  if  defendants  were  acting  in  their 
official  capacity  they  cannot  be  held  personally,  unless  it  is 
shown  they  acted  from  a  corrupt  motive.  Also  refused  to 
charge,  that  if  the  defendants  acted  in  good  faith,  in  the  honest 
discharge  of  what  they  believed  to  be  their  official  duty,  they 
are  not  personally  liable. 

The  averments  of  the  petition  show  that  defendants  are 
sued  for  acts  done  in  their  official  capacity.  No  one,  except 
duly  authorized,  has  the  right  to  employ  or  dismiss  a  teacher, 
or  give  or  take  from  a  teacher  possession  of  the  school-house  in 
charge  of  such  authorities. 

Hence,  the  court  erred  in  telling  the  jury  that  if  the  de- 
fendants, Small  and  Hoge,  or  either  of  them,  employed 
plaintiff,  they  were  personally  liable  at  common  law  if  they 
afterwards  discharged  him  without  sufficient  cause.  If  there 
was  not  a  legal  contract  of  employment,  the  teacher  had  no 
right  to  teach  the  public  school,  and  the  directors,  in  their 
capacity,  might  dismiss  him  and  put  a  teacher  duly  employed 
in  possession  of  the  school-house. 
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The  common  law  right  of  action  for  dismissial  is  founded  on 
a  valid  contract  of  employment. 

When  an  officer  acts  within  the  scope  of  his  authoifity  he  is 
not  responsible  personally, unless  he  acts  from  a  corrupt  motive ; 
Stewart  v.  SaiUhard,  17  Ohio  402 ;  Ramsey  v.  flifay,  13  Ohio  137 ; 
Morrison  v,  McFarland,  61  Ind.  208. 

If  there  was  no  valid  employment,  and  there  could  be  none 
except  by  official  action  when  the  salary  was  payable  out  of 
the  public  funds,  the  directors  acting  officially  might  refuse 
him  possession  of  the  school-house,  or  to  recognize  him  as 
teacher.  Indeed  it  was  their  duty  to  do  so.  If  there  was  a 
valid  contract  of  employment  followed  by  a  subsequent  dis- 
missal for  sufficient  cause,  the  plaintiff  was  without  remedy, 
eveif  at  common  law,  but  if  there  was  no  sufficient  cause  for 
such  dismissal,  the  directors  are  not  personally  liable  when 
they  acted  in  good  faith  in  what  they  supposed  was  the  hon- 
est discharge  of  official  duty. 

They  are  personally  liable  only  when  they  act  with  a  cor- 
rupt intent. 

[To  appear  in  39'Ohio  St.]  Judgment  affhrmed. 


WILL  —  8PBCIFIC  LSGACIX8  —  DXFICIXVCIS8  AVB  BVBPLim  >-  BMIM- 

AST  CLAUSE. 

{Okio  Supreme  Cburt.    October  30,  1883.) 

FOBSYTHE,  Ex'r  V.  'MiKTIEK  ET  AL. 

A  testator  by  will  disposed  of  bis  entire  estate.  Item  2  reads  as  follows : 
*'  I  give  and  bequeath  to  my  son  William,  61-83  of  land,  for  wfaiob  I 
have  given  him  a  deed  already.*'  Using  the  same  form  of  ezpressisB, 
he  gives  to  his  living  children,  and  to  tlie  children  and  widows  M 
deceased  sons,  money  legacies  and  provides  that:  '*If  my 
estate,  after  paying  all  my  Just  debts,  should  not  amount  to  the  ahovtt 
bequeats,  the  deficiency  shall  come  off  each  in  proportion  to  tMir 
bequests,  except  William,  Noah's  children  and  widow,  Sarah's  widow* 
and  Charles  IUley*s  diild  and  widow.  And  if  my  estate  amounts  to 
more  than  above  bequests,  surplus  shall  be  divided  and  given  to  easli 
in  proportion  to  their  bequests,  except  Noah's  widow  and  childms* 
Elijah's  widow,  and  Charles  Riley's  child  and  widow  whose  estat^ps 
shall  not  be  altered."  Heid:  There  being  a  surplus,  that  William  was 
entitled  to  share  in  it  under  the  residuary  clause  of  said  will. 

Ersob  to  the  District  Court  of  Muskingum  County. 

In  1870  John  Forsythe  died,  lf?aving  the  following  last  will 
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and  testament,  which  was  duly  probated,  and  xinder  which 
the  widow  elected  to  take : 

'*I,  John  Forsythe,  of  Rich  Hill  township,  Maskingum 
county  and  state  of  Ohio,  of  the  age  of  seventy-four  years,  and 
being  of  sound  mind  and  memory,  do  make,  publish,  and 
declare  this  my  last  will  and  testament  in  manner  following, 
that  is  to  say  : 

*'  Item  1. .  I  giye  and  bequeath  to  my  beloved  wife,  Susanna, 
her  lawful  dower  in  my  farm  and  whatever  else  the  law  al- 
lows her. 

''  Item  2.  I  give  and  bequeath  to  mj  son  William,  the 
(61  83400)  sixty-one  acres  eighty-hundredths  of  land  for 
which  I  have  given  him  a  deed  already. 

"  Item  3.  I  give  and  bequeath  to  my  son  Noah's  children, 
one  hundred  to  each  of  them,  and  to  his  widow  one  hundred. 

''  Item  4.  I  giye  and  bequeath  to  my  son  John,  five  hun- 
dred dollars. 

'^  Item  6.  I  give  and  bequeath  to  my  sOn  David,  four  hun- 
dred dollars. 

''Item  6.  I  give  and  bequeath  to  my  son. Elijah's  widow, 
one  hundred  dollars. 

"  Item  7.  I  give  and  bequeath  to  my  son  Charles  Riley's 
child,  one  hundred  dollars,  and  to  Charles  Riley's  widow, 
fifty  dollars. 

''Item  8.  I  give  and  bequeath  to  my  daughter  Susanna 
Wilson,  four  hundred  dollars. 

"  Item  9.  I  give  and  bequeath  to  my  daughter  Rebekah 
Mintier,  four  hundred  dollars. 

"Item  10.  I  give  and  bequeath  to  my  daughter  Elizabeth 
Given,  four  hundred  dollars. 

"  If  my  estate,  after  paying  all  my  just  debts,  should  not 
amount  to  the  above  bequests,  the  deficiency  shall  come  off 
each  in  proportion  to  their  bequests,  except  William,  Noah's 
children  and  widow,  Elijah's  widow,  and  Charles  Riley's 
child  and  widow 

"  And  if  my  estate  amount  to  more  than  above  bequests, 
surplus  shall  be  divided  and  given  to  each  in  proportion  to 
their  bequests,  except  Noah's  widow  and  children,  Elijah's 
willow,  and  Charles  Riley's  child  and  widow,  whose  bequestf^ 
shall  not  be  altered.  Lastly,  I  do  nominataaod  appoint  my  son 
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William  Foray  the,  and  Thomas  Haney,  to  be  executors  of  this, 
my  last  will  and  testament,  with  power  and  authority  to  set- 
tle all  claims  against  my  estate,  and  to  collect  all  debts  due 
to  me,  and  to  sell  my  real  estate  to  the  best  advantage,  within 
the  space  of  three  yeara  after  my  decease." 

''The  above  instrument,  consisting  of  one  sheet,  was,  at  the 
date  thereof,  signed,  sealed,  published  and  declared  by  the 
said  John  Foraythe  as  and  for  his  last  will  and  testament,  ii 
presence  of  us,  who,  at  his  request  and  in  his  presence  and  in 
the  presence  of  each  other,  have  subscribed  our  names  as  wit- 
nesses thereto.  ''  Thomas  P.  Wilson. 

**  David  P.  Wilson. 

''In  witness  whereof,  I,  John  Forsythe,  do  set  to  my  hand 
and  seal,  this  first  day  of  June,  in  the  year  of  our  Lord  o^e 
thousand  eight  hundred  and  sixty-nine.     John  Forsythb." 

The  executor  filed  his  petition  to  obtain  a  construction  of 
this  will,  alleging  that  there  is  a  s\irplus,  and  asking  whether 
William  is  entitled  to  share  therein,  or  whether  it  is  to  be 
divided  among  the  legatees  nanie<l,  excepting  the  children 
and  widows  of  his  deceased  sons. 

The  courts  below  held  that  he  was  excluded,  and  gave  this 
surplus  as  follows :  to  John,  five  parts;  to  David,  four  parts  ; 
to  Susanna,  four  parts ;  to  Rebokah,  four  parts  ;  and  to  Eliza- 
beth, four  parts. 

There  was  no  evideru^e  offered,  or  in  fact  admitted,  to  aid 
the  court  in  this  construction  of  the  will. 

Moses  M.  Granger  and  John  (yNcU,  for  plaintiffs  in  error. 

F.  H.  Southard  and  A.  W,  Train,  for  defendants  in  error. 

Johnson,  C.  J.  Is  the  sou  William  entitled  to  share  in  the 
surplus  ? 

This  is  to  be  determined  by  ascertaining  the  testator's 
intention,  as  expressed  in  the  terms  of  the  will,  as  the  court 
is  unaided  by  extraneous  or  surrounding  circumstances. 

The  will  disposes  of  the  entire  estate.  By  item  ten  it  is 
provided  that :  "  If  my  estate,  after  paying  all  my  just  debts, 
should  not  amount  to  the  above  bequests,  the  deficiency  shall 
come  off  each  in  proportion  to  their  bequests,  except  William^ 
Noah's  children  and.widow^  Elijah's  widow,  and  Charles  Rilej^s 
child  and  widow  ;  and  if  my  estate  amount  to  more  than  the 
above  bequests,  surplus  shall  be  divided  and  given  to  each  in 
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proportion  to  their  bequests,  except  Noah's  widow  and  child- 
ren, Elijah's  widow,  and  Charles  Riley's  child  and  Vidow, 
whose  bequests  shall  not  be  altered." 

By  excepting  Witliam  from  sharing  any  part  of  the  de- 
ficiency, if  there  should  be  one,  the  testator  gave  to  the  term 
*'  each  in  proportion  to  their  bequests,"  a  definite  meaning, 
not  limited  to  those  receiving  money  bequests,  but  embracing 
William  as  well  as  the  others  named. 

Again,  in  the  same  connection,  provision  is  made  in  case  of 
a  surplus.  It  is  there  provided  that  such  surplus  shall  be 
divided  and  given  *'  to  each  in  proportion  to  their  bequests," 
except  the  same  widows  and  children,  but  not  excepting 
William.  This  express  exception  of  his  name  in  case  of  a 
deficiency  in  connection  with  others  named,  and  the  omission 
of  his  name  in  the  exception  where  there  is  a  surplus,  means 
something. 

We  are  not  at  liberty  to  ignore  or  construe  away  these 
words,^' except  William,"  in  construing  the  clause  under 
consideration. 

The  phrase,  ''  each  in  proportion  to  their  bequests,"  has  the 
same  meaning  in  each  clause.  It  is  said,  however,  that  this 
phrase  does  not  include  William,  because  no  "  bequest,"  in 
its  legal  sense,  was  given  him  by  the  will.  Item  2  reads: 
"  I  give  and  bequeath  to  my  son  William,  (61  83-100)  sixty- 
one  acres  eighty-hundredths  of  land,  for  which  I  have  given 
him  a  deed  already." 

The  phrase  '^  give  and  bejueath,^^  when  applied  to  land,  is 
sufficient  to  pass  real  estate,  though  '^  give  and  devise  "  would 
be  technically  more  accurate.  This  item  clearly  shows  an  in- 
tention to  devise  the  land  mentioned,  though  he  uses  the 
words  **  give  and  bequeath."  It  is  said,  howiever,  that  as  the 
testator  had  already  given  William  a  jdeed  for  this  land, 
nothing  passed  by  this  item,  and,  therefore,  William  was  not 
included  in  the  phrase,  '^  each  in  proportion  to  their  bequest." 
in  the  tenth  item. 

The  meaning  of  this  phrase  is  to  be  ascertained  by  finding 
out  what  the  testator  intended  by  using  it,  and  not  what  it 
may  in  legal  effects  mean.  It  is  evident  by  devising  this 
land  to  William,  the  testator,  for  the  purposes  of  his  will,  re- 
garded it  as  part  of  the  estate  to  be  divided.     It  h»d  been 
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part  of  his  estate,  doubtless  accamulated  by  him,  and  in- 
tended for  the  very  purpose  for  which  it  was  used.  He  an- 
ticipated his  will,  by  giving  a  deed  of  it  to  William,  and  still, 
in  his  mind,  it  was  a  part  of  his  estate  for  making  a  distri- 
bution among  the  objects  of  his  bounty.  To  each  of  his 
family  he  gave  something,  and  as  he  had  already  made  a  deed 
to  William  of  this  land,  in  the  nature  perhaps  of  an  advance- 
ment, he  names  it  in  item  twoasa  specific  devise  to  him,  thus 
ratifying  his  deed  of  gift.  This  is  followed  by  money  bequests 
to  each  of  the  other  brothers  and  sisters,  and  the  widows  and 
children  of  deceased  sons.  So  far  the  will  has  remembered 
all,  but  if  there  should  be  a  deficiency,  that  is,  if  after  pay- 
ment of  his  just  debts,  his  estate  '^  should  not  amount  to  the 
above  bequests,"  (and  he  had  called  the  devise  of  land  in 
item  two  a  bequest)  then  the  deficiency  should  come  off  each  in 
proportion  to  their  bequest,  except  William,  etc.  And  if  it 
amounted  to  more,  the  surplus  to  be  divided  to  each  in  pro- 
portion to  their  bequests,  not  excepting  William.  In  the 
testator's  mind,  he  was  one  of  the  persons  entitled  to  some 
part  of  the  surplus  if  "  the  above  bequests  "  does  not  exhaust 
the  estate. 

If  we  can  concede  that  item  two  made  neither  a  bequest  or 
devise  to  William  as  a  matter  of  law,  yet  it  is  too  clear  for  ar- 
gument that  the  testator  so  regarded  it,  when  he  expressly 
provided  that  he  should  suffer  no  abatement  of  his  share,,  and 
as  if  to  emphasize  this  evident  care  for  William,  he  does  not 
except  him  in  case  of  a  surplus. 

It  is  said  this  construction  will  lead  to  gros^s  inequality. 
This  is  on  the  assumption  that  the  land  is  of  greater  value 
than  the  money  legacies  to  the  others. 

What  the  land  is  wortii  does  not  appear.  Neither  do  we 
know  how  much  had  been  given  to  theother  children  already, 
nor  that  there  were  not  facts  in  the  family  history,  inducing 
the  testator  to  favor  William.  When  he  takes  special  care  to 
except  him  from  sharing  a  deficiency,  and  does  not  exclude  him 
from  sharing  a  surplus,  we  may  assume  the  testator  had  good 
reason  for  his  action.  Whether  the  widow,  if  living,  is  en- 
titled to  share  in  this  surplus,  or  whether  William's  propor- 
tion is  to  be  ascertained  from  the  value  of  the  land  at  date  of 
his  deed,  the  date  of  the  will,  or  death  of  the  testator,  are  ques- 
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tions  suggested  in  the  argument,  but  do  not  arise  upon  tk« 
record. 
[To  appear  in  39  Ohio  St.]  Judgment  revened. 


HOMBtnAD— ASSieiMBVT  BT   XBTBi   ABB  BOBBBB— 8ALB  OB  LABB 
BBBJBCT'TO— TOIB. 

{Ohio  Supreme  C&urt.    November  6, 18S8.) 

Wehrlb  v.  Wehrle. 
A  homestead  haviDg  been  aasigpied  by  metes  and  bounds,  under  the  sc( 
of  1860(2  S.  A  C.  1145,  Rev.  Stats,  i  6436eieeq.),  to  the  widow  and  un- 
married minor  children  of  a  decedent,  in  a  proceeding  in  the  probate 
court  by  an  executor  to  sell  lands  to  pay  debts,  orders  of  snoh 
court  in  the  proceeding,  directing  and  confirming  a  sale  of  the  real 
estate  so  assigned,  subject  to  the  homestead,  and  while  the  same 
is  occupied  as  such  homestead,  are  not  merely  voidable  but  void. 

Error  to  the  District  Court  of  Seneca  Countv. 

•  •» 

John  Woolenshnider  was  executor  of  Xavier  Wehrle,  who 
died  in  1854.  The  personal,  estate  being,  insufficient  to  pay 
debts,  the  executor  filed  a  petition  in  the  Probate  Court  of 
Seneca  County  to  obtain  an  order  for  the  sale  of  all  the  real 
estate  of  the  testator,  consisting  of  three  lots  with  the  im- 
provements thereon  in  the  city  of  Tiffin.  The  testator  having 
left  a  widow  and  four  unmarried  minor  sons  of  himself  and 
the  widow,  the  widow  and  sons  composing  the  testator's 
family  at  the  time  of  his  death,  part  of  one  of  the  lots  was, 
at  their  request,  set  off  by  metes  and  bounds,  in  the  proceed- 
ing to  sell,  to  such  widow  and  sons,  as  a  homestead,  UQ^Ler  the 
statute  then  in  force.  The  three  lots  were  sold  by  the  execu- 
tor, under  the  order  of  the  probate  court,  in  that  proceeding. 
The  lot  in  which  the  homestead  was  assigned  was  sold  subject 
to  the  homestead,  and  George  Wehrle  became  the  purchaser 
thereof.  The  purchase  money  was  paid,  the  sales  were  con- 
firmed, and' deeds  were  executed  and  delivered,  in  1856,  to  the 
purchasers.  Objection  is  made  that  the  homestead  was  as- 
signed to  the  children  only,  but  by  a  fair  construction  of  the 
record  the  assignment  is  to  be  regarded  as  made  to  the  widow 
and  four  unmarried  minor  sons.  The  sons  having  become  of 
age,  George  Wehrle,  in  1876,  brought  an  action  in  the  court  of 
common  pleas,  against  them  and  the  widow,  to  recover  pos- 
session of  the  parcel  so  set  off  as  a  homestead,  alleging  that 


•Ohio  Law  Journal.  419 

the  widow  and  four  sons  unlawfully  keep  him  out  of  possesr 
■ion.  The  court  of  common  pleas  held  that  he  was  not  enti- 
tled to  recover,  the  diieitrict  court  affirmed  the  judgment,  and 
this  petition  in  error  is  prosecuted  by  him  to  obtain  the  re- 
versal of  the  judgments. 

NcbU  &  Adorns^  for  plaintiff  in  error. 

6f.  E.  Seney  and  N.  L,  BrevDcr^  for  defendants  in  error. 

Okey,  J.  The  judgment  or  final  order  of  a  court  having 
jurisdiction  of  the  subject  matter  and  parties,  however  erro- 
neous, irregular  or  informal  such  judgment  or  order  may  be,  is 
valid  until  reversed  or  set  aside ;  and,  however  the  rule  may 
be  in  other  states  {Thompson  v.  IFAt^wan,  18  Wall.  457),  where 
the  judgment  or  final  order  of  a  court  of  general  jurisdiction 
in  this  state  contains  a  finding  that  there  was  jurisdiction, 
and  such  finding  is  consistent  with  other  parts  of  the  record, 
the  judgment  or  order  is  protected  froiu  collateral  attack 
(Oitifenv.  EUvKm,  13  Ohio  St.  446;  Scobey  v. Gawo,  36  Ohio  St; 
550);  within  which  rule  the  orders  of  probate  courts  are  classed. 
Shroyer  v.  Richmondy  16  Ohio  St.  465.  If  the  judgment  or 
order  is  erroneous,  it  may  be  reversed ;  if  it  is  irregular  or  in- 
formal, it  may  be  corrected  on  motion  ;  in  neither  case,  how- 
ever, is  it  subject  to  collateral  attack.  But  if  the  court  in- 
tact had  no  jurisdiction  of  the  subject  matter,  whether  the 
case  be  in  rem  or  in  personam^  or,  in  cases  in  personam,  of  the 
parties,  and  there  is  no  finding  of  the  court  that  it  had  juris- 
diction of  the  parties,  any  Judgment  or  order  which  may  be 
rendered,  however  regular  the  same  may  be  in  matter  of  form, 
is  a  mere  nullity,  and  may  be  so  treated  in  i^  collateral  as  well 
as  in  a  direct  attack.  The  distinction  is  between  a  case  where 
the  court  is  clothed  with  power  to  act,  in  which  case  the  judg- 
iment  or  order  is  valid,  though  it  may  be  erroneous  or  irregu- 
lar, and  a  case  in  which  there  was  no  power  to  act,  in 
which  case  a  judgment  or  order  rendered  on  the  assumed  ex- 
istence of  such  power,  is  a  nullity.  Plain  as  this  distinc- 
tion seems  to  be,  there  is  sometimes  difficulty  in  applying  it. 

The  homestead  act  of  1850  (2  8.  &  C- 1146,  Rev.  Stats. 
§5486  el  seq,),  after  providing  the  manner  in  which  an  ofl&cer 
holding  an  execution  should  set  off  to  the  debtor,  his  wife  or 
widow,  a  homestead  in  his  lands,  further  provided  (§2),  where 
such  homestead  was  set  off,  that,  except  as  otherwise  provided 
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in  the  act,  "  if  no  complaint  be  made  by  either  party,  no 
further  proceedings  shall  be  had  against  the  homestead ;  but 
the  remainder  of  the  debtor's  lands  and  tenements,  if  any 
more  he  shall  have,  shall  be  liable  to  sale  on  execution,  in  the 
same  manner  as  if  this  act  had  not  passed/'  And  by  the  act 
(§  3)  it  was  farther  provided  as  follows :  "  On  petition  of 
executors  or  administrators  to  sell  the  lands  of  any  decedent 
to  pay  debts,  who  shall  have  left  a  widow  and  a  minor  child 
or  children,  unmarried  and  composing  part  of  the  decedent's 
family  at  the  time  of  his  death,  the  appraisers  shall  proceed 
to  set  apart  a  homestead,  in  the  same  manner  as  is  provided 
in  the  preceding  section ;  and  the  same  shall  remain  exempt 
from  sale  on  execution  for  debts  contracted  aftei  the  taking 
effect  of  this  act,  and  exempt  from  sale  under  any  order  of 
such  court,  so  long  as  any  unmarried  minor  child  or  children 
shall  reside  thereon." 

A  fair  construction  of  these  provisions  requires  us  to  say 
that  the  orders  directing  and  confirming  the  sale  of  the  prop- 
erty set  off,  though  subject  to  the  homestead,  were  not  merely 
voidable  but  void.  There  was  no  jurisdiction  of  the  subject 
matter,  as  the  power  to  make  such  sale,  during  the  existence 
of  the  homestead,  was  denied.  Rorer's  Judicial  Sales  (2  ed) 
§  667 ;  Freeman  on  Ex.  §  215 ;  Freeman's  Void  Jud.  Sales, 
§  36;  Thompson  on  Homestead,  §  390 ;  Diehl  v.  Friester,  37  Ohio 
St.  473.  And  as  George  Wehrle,  on  the  issues,  could  recover, 
not  on  the  weakness  of  the  title  of  the  widow  and  sons,  but 
only  on  the  strength  of  his  own  title,  it  follows  that  judgment 
was  properly  rendered  against  him. 

According  to  Taylor  v.  Thorn,  29  Ohio  St,  569,  the  executor 
is  now  entitled  to  an  order  for  the  sale  of  the  property  which 
was  set  off  as  a  homestead,  if  there  are  existing  debts ;  and 
there  is  reason  and  authority  for  saying  that  George  Wehrle, 
whose  money  was  applied  to  the  pavment  of  debts  of  the  cred- 
itors, may  be  subrogated  to  the  creditors'  rights,  and  be  en- 
titled to  demand  that  the  property  shall  be  sold  to  reimburse 
him.  ScoU  V.  Dunn,  1  Dev.  &  Bat.  Eq.  427,  s.  c.  30  Am.  Dec. 
174,  177,  note ;  Springs  v.  Harvm,  3  Jones  Eq.  96 ;  Hudgin  v. 
i3udym,  6  Gratt.  320;  McGee  v.  WcMia,  67  Miss.  638;  Voile  v. 
Fleming^  29  Mo.  152;  Schafer  v.  Causeyy  76  Mo.  365 ;  Herrtm  v. 
Marshall,  5  Humph.  443,  s.  c.  42  Am.  Dec.  444 ;  OaId%ceU  v. 
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AfoMT,  6  Lea,  662;  RiddeU  ▼.  SoU,  24  Ohio  St.  572;  EuM  ▼. 
liAroek,  83  Ohio  St.  254 ;  Sid^ner  v.  Hawes,  37  Ohio  St.  532; 
Rev.  Stats.  §  §  5410,  5411 ;  cf.  Salmmd  v.  Price,  13  Ohio,  368, 
B.  c.  30  Am.  Dec.  177.  But  we  have  neither  the  necessary 
parties  nor  the  facts  to  warrant  the  granting  of  any  such  re- 
lief in  this  case. 

[To  appear  in  39  Ohio  St.]  Jtidgment  affirmed. 


oovazxTunoiAL  law— Doe  tax— pouci  fowbx. 

{Ohio  Si^preme   CburL    October  80,  1888.) 
HoLST,  Tbbastjbbb,  btc.  V.  Roe. 

1.  A  per  capita  tax  on  dogs  is  not 'inhibited  by  the  oonstitation. 

2.  Where  the  porpoee  of  a  statate  imposing  sudh  tax,  is  the  protection 

of  woolgrowere,  it  is  an  exercise  of  the  police  power,  and  not  the 
taxing  power,  vested  in  the  general  assembly. 

Bbbob  to  the  Court  of  Common  Pleas  of  Washington  County. 
Reserved  in  district  court. 

The  original  action  was  brought  by  plaintiff  in  error,  as  treas- 
urer of  Wadhington  county,  against  defendant  in  error,  before 
a  justice  of  the  peace,  to  recover  $4,40  per  capita  taxes  and  pen- 
alty, assessed  on  four  dogs,  in  the  year  1881,  under  sections 
2754,  2833,  and  2855  of  Revised  Statutes. 

The  action  having  come  into  the  court  of  common  pleas  by 
appeal,  it  was  there  held  and  decided,  on  demurrer  to  petition, 
that  the  statute  authorizing  a  per  capita  tax  on  dogs  was  un- 
constitutional, and  the  action  was  thereupon  dismissed  by 
the  court. 

.The  plaintiff  thereupon  filed  this  petition  in  error,  in  the 
district  court,  to  reverse  the  judgment  of  the  court  of  common 
pleas,  and  the  district  court,  being  of  opinion  that  important 
and  difficult  questions  were  involved  in  the  case,  reserved  the 
same  for  decision  in  this  court. 

Nye  &  Oldham,  for  plaintiff  in  error. 

JjCHmis  &  McCormick,  for  defendant  in  error. 

McIlvainb,  J.  Section  2754  of  the  Reviaed  Statutes,  which 
is  found  in  the  chapter  relating  to  the  listing  of  personal  prop- 
erty for  taxation,  is  as  follows  :  '^  Every  dog,  over  ihree  months 
of  age,  shall  be  listed  by  the  owner  or  by  the  assessor  in  the  name 
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of  the  owner,  without  affixing  any  valuation  thereto;  but  the 
owner  may,  if  he  so  desire,  affix  any  value  thereto  he  wiahes 
without  swearing  to  the  valuation,"  etc.  And  section  2833, 
found  in  thechapter  relating  to  the  levying  of  taxes,  provides : 
''  In  the  tax  list  and  duplicate  there  shall  be  columns  for  Ae 
number  of  and  per  capita  tax  on  dogs,  and  in  addition  to  the 
proper  tax  on  the  valuation  that  may  be  fixed  upon  dogs  by 
the  owners,  which  shall  be  included  with  the  personal  prop- 
erty valuations  and  taxed  therewith,  the  auditor  shall  levy 
~Dne  dollar  on  each  dog,  which  per  capita  tax  shall  constitute  a 
special  fund  to  be  disposed  of  as  provided  by  law." 

By  section  4215,  this  special  fund  is  devoted  to  the  payment 
of  lo3Sd8  sustained  by  owners  of  sheep  killed  by  dogs. 

Whether  the  per  capita  dog  tax  thus  imposed  is  in  conflict 
with  section  two,  article  twelve,  of  the  constitution,  which 
provides,  *'  Laws  shall  be  passed,  taxing  by  a  uniform  rule, 
all  moneys,  credits,  investments  in  bonds,  stocks,  joint  stock 
companies,  or  otherwise;  and  also  all  real  and  personal  prop- 
erty, according  to  its  true  value  in  money,"  is  the  sole  ques- 
tion in  this  case.  It  is  perfectly  clear  that  the  tax  thus  levied 
on  dogs  is  not  by  a  uniform  rule  according  to  the  true  value 
in  money  of  the  property  taxed. 

A  question  has  baen  raised,  whether  dogs  are  property 
within. the  meaning  of  this  constitutional  provision;  but  we 
think  the  solution  of  that  question  is  not  decisive  of  this  case. 
If  they  be  not  property,  and  therefore  are  not  subject  to  the 
taxing  pow^r  of  the  general  assembly,  or,  if  they  be  property, 
and  therefore  must  be  taxed  according  to  their  true  value  in 
money,  it  does  not  follow  that  the  legislation  in  question  is 
not  a  constitutional  exercise  of  the  police  powers  vested  in  the 
l^eneral  assembly  under  the  general  grant  of  legislative  powers, 
which  include  the  power  to  protect  citizens  in  the  enjoyment 
of  property,  and  afford  redress  for  injuries  done  toit.  The  police 
and  taxing  powers  of  the  general  assembly,  though  co- 
existent, are  distipct  powers  j  hence,  the  exercise  of  the  former 
is  not  restrained  by  the  existence  of  the  latter,  though  it  may 
TMult  in  producing  revenue,  as,  for  instance,  in  imposing  fines 
'for  punishment  for  ofienses. 

Recently,  we  had  occasion  to  recognize  this  principle,  and 
applied  it  in  support  of  a  statute  which  imposed  a  burden  or 
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tax  upon  the  tri^c  in  intoxicating  liquors,  although  intoxi- 
cating liquors  were  subject  to  taxation  for  public  revenues  as 
other  personal  property.  See  State  ex  rel  AUamey-Oenerai  v. 
Audiior  of  Athem  County,  3  O.  L.  J.,  pp.  701,  761. 

While  the  dog,  as  a  species,  possesses  many  valuable  traits, 
which  by  some  are  denominated  virtues,  it  is  nevertheless 
known  of  all  men,  that  he  possesses  vicious  traits  which  /  are 
especially  inimical  to  the  important  industry  of  raising  sheep 
and  wooL  If  the  government  were  powerless  to  protect  this 
industry  from  the  ravages  of  dogs,  it  would  indeed  be  impo- 
tent to  protect  its  citizens  in  the  enjoyment  of  property,  than 
which  none  other  is  more  essential  to  the  public  welfare. 
But  such  power  is  unqustionably  vested  in  the  general  assem- 
bly as  a  police  power ;  and  in  the  judgment  of  the  general 
assembly,  a  per  capita  tax  on  dogs  has  been  deemed  a  means 
of  securing  the  necessary  protection  to  sheep  owners;  and  as 
the  choice  of  means  was  within  the  power  and  discretion  of 
the  general  assembly,  its  judgment  is  not  subject  to  judicial 
control.  The  original  statute  on  this  subject  (which  has  been 
in  substance,  transferred  to  Revised  Statutes,  above  quoted), 
passed  May  5,  1877  (74  Ohio  L.  177),  was  entitled  "  An  act  for 
the  protection  of  wool-growers  and  the  confiscation  of  dogs  " — 
a  subject  not  only  within  the  police  powers  of  the  general 
assembly,  but  one  deserving  of  its  consideration. 

The  conclusion  which  we  have  reached  is,  as  we  think,  not 
only  sustained  by  sound  reasoning,  but  is  supported  by 
abundant  authority. 

In  Van  Horn  v.  The  People,  46  Michigan  183,  the  identical 
question  was  considered.  Graves,  J.,  in  delivering  the  opinion, 
says :  ''  The  fundamental  proposition  is  that  the  exaction  at- 
tempted by  the  statute  is  a  tax  within  the  meaning  of  article 
14  of  the  constitution;  *  ♦  *  *  and  not  being  laid  ac- 
cording to  any  mode  of  uniformity  fior  assessed  according  to' 
the  cash  value  of  the  property,  the  imposition  is  unconstitu- 
tional. It  is  also  suggested  that  dogs  are  included  in  the 
mass  of  property  annually  taxed  under  the  general  law,  and 
that  is  no^  competent  to  select  one  species  of  property  and 
subject  it  to  double  taxation.  It  is  unnecessary  to  point  out 
the  various  inaccuracies  of  this  reasoning.  The  foundation 
on  which  it  rests  is  fallacious.    The  supposition  that  the 
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statute  is  an  emanation  from  the  taxing  power  in  the  sense  in 
which  that  power  is  regarded  by  article  14,  is  a  mistake. 
*  *  *  *  The  act  is  an  exertion  of  the  police  power,  and 
no  reason  is  perceived  for  denying  its  validity." 

The  same  general  doctrine  has  been  maintained  in  Blair  v. 
Fhrehand,  100  Mass.  136;  Fmnyy.Lem,  16  Wis.  566;  Mitchdy. 
Wmiams,  27  Ind.  62 ;  Many  v.  Brown,  42  N.  H.  873 ;  Woolf  v. 
Ohalker,  31  Conn.  121 ;  Ez parte  Cooper,  3  Tex.  Ct.  App.  489; 
Corley'sCon.  Laws  741. 

Judffment  reversed. 

Okby,  J. 

I  concur  in  holding  the  legislation  involved  in  this  case  to 
be  within  the  police  power  vested  in  the  general  assembly. 
Beyond  that,  I  express  no  opinion. 

[To  appear  in  39  Ohio  St.] 


COlBTITUnOVAL  LAW— CIVIL  BI0HT8  BILL. 
(  UtiUed  States  Supreme  Court.    October  Term,  18S3.) 

The  United  States  v.  Stanley,  and  four  other  cases. 

1.  The  first  and  second  sections  of  the  civil  rights  act  passed  March   1, 

1875,  are  unconstitutional  enactments  as  applied  to  the  several  states, 
not  being  authorized  either  br  the  thirteenth  or  fourteenth  amend- 
ments of  the  constitution. 

2.  The  fourteenth  amendment  is  prohibitory  upon  the  states  only,  and 

the  legislation  authorized  to  be  adopted  by  congress  for  enforcing  it 
is  not  direct  l^islation  on  the  matters  respecting  which  the  states  are 
prohibited  from  making  or  enforcing  certain  laws,  or  doing  certain 
acts,  but  is  corrective  legislation,  such  as  may  be  necessary  or  proper 
for  counteracting  and  redressing  the  effect  of  such  laws  or  acts. 

3.  The  thirteenth  amendment  relates  only  to  slavery  and  involuntary 

servitude  (which  it  abolishes);  and  although,  by  its  reflex  action,  it 
establishes  universal  freedom  in  the  United  States,  and  congp^^ess  may 
probably  pass  laws  directly  enforcing  its  provisions ;  yet  such  legis- 
lative power  extends  orfly  to  the  subject  of  slavery  and  its  incidents; 
and  the  denial  of  equal  accommodations  in  inns,  public  conveyances 
and  pAaces  of  public  amusement  (which  is  forbidden  by  the  sections 
in  question),  imposes  no  badge  of  slavery  or  involuntary  servitude 
upon  the  party,  but  at  most,  infringes  rights  which  are  protected* 
from  state  aggression  by  the  fourteenth  amendment. 

4.  Whether  the  accommodations  and  privileges  sought  to  be  protected 

by  the  first  and  second  sections  of  the  civil  rights  act,  are,  or  are  not, 
rights  constitutionally  demandable ;  and  if  they  are,  in  what  form 
they  are  to  be  protected,  is  not  now  decided. 
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5.  Nor  is  it  decided  whether  the  law  as  it  stands  is  operative  in  the  terri- 
tories and  District  of  Ck>lunibia ;  the  decision  only  relating  to  its 
validity  as  applied  to  the  states. 

a.  Nor  is  it  decided  whether  congress,  under  the  commercial  power,  may 
or  may  not  pass  a  laW  securing  to  all  persons  equal  accommodations 
on  lines  of  public  conveyance  between  two  or  more  states. 

Bradley,  J.  These  cases  are  all  founded  on  the  first  and 
.second  sections  of  the  act  of  congress,  known  as  the  "  Civil 
Rights  Act,"  passed  March  1, 1875,  entitled  ^*  An  act  to  protect 
all  citizens  in  their  civil  and  legal  rights."  (18  Stat.  336.) 
Two  of  the  cases,  those  against  Stanley  and  Nichols,  are 
indictments  for  denying  to  persons  of  color  the  accommoda- 
tions and  privileges  of  an  inn  or  hotel ;  two  of  them,  those 
against  Ryan  and  Singleton,  are,  one  an  i.nformation,  the 
other  an  indictment,  for  denying  to  individuals  the  privil- 
eges and  accommodations  of  a  theatre,  the  information  against 
Ryan  being  for  refusing  a  colored  person  a  seat  in  the  dress- 
<;ircle  of  Maguire's  Theatre  in  San  Francisco;  and  the  indict- 
ment against  Singleton  being  for  denying  to  another  person, 
whose  color  is  not  stated,  the  full  enjoyment  of  the  accommo- 
dations of  the  theatre  known  as  the  Grand  Opera  House  in 
New  York,  "  said  denial  not  being  made  for  any  reasons  by 
law  applicable  to  citizens  of  every  race  and  color,  and  regard- 
less of  any  previous  condition  of  servitude."  The  case  of 
Robinson  and  Wife  v.  Memphis  ik  Charleston  R.  R.  Co,^  was  an 
action  brought  in  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Tennessee,  to  recover  the  penalty  of 
$500  given  by  the  second  section  of  the  act ;  and  the  gravamen 
was  the  refusal  by  the  conductor  of  the  railroad  company  to 
allow  the  wife  to  ride  in  tli.e  ladies'  car,  for  the  reason,  as 
stated  in  oneof  the  counts,  that  she  was  a  person  of  African 
descent.  The  jury  rendered  a  verdict  for  the  defendants  in 
this  case  upon  the  merits  under  a  charge  of  the  court  to  which 
a  bill  of  exceptions  was  taken  by  the  plaintiffs.  The  case 
was  tried  on  the  assumption  by  both  parties  of  the  validity 
of  the  act  of  congress;  and  the  principal  point  made  by  the 
exceptions  was,  that  the  judge  allowed  evidence  to  go  to 
the  jury  tending  to  show  that  the  conductor  had  reason  to 
suspect  that  the  plaintiff,  the  wife,  was  an  improper  person, 
because  she  was  in  company  with  a  young  man  whom  he 
supposed  to  be  a  white  man,  and  on  that  account  inferred  that 
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there  was  some  improper  connection  between  them  ;  and  the 
jndge  charged  the  jury,  in  substance,  that  if  this  was  the 
conductor's  bona  fide  reason  for  excluding  the  woman  from  the 
car,  they  might  take  it  into  consideration  on  the  question  of 
the  liability  of  the  company.  The  case  is  brought  here  by 
writ  of  error  at  the  suit  of  the  plaintiffs.  The  cases  of  Stanley, 
Nichols,  and  Singleton,  come  up  on  certificates  of  division  of 
opinion  between  the  judges  below  as  to  the  constitutionality 
of  the  first  and  second  sections  of  the  act  referred  to;  and  the 
case  of  Ryan,  on  a  writ  of  error  to  the  judgment  of  the  Circuit 
Court  for  the  District  of  California  sustaining  a  demurrer  to 
the  information. 

It  is  obvious  that  the  primary  and  important  question  in 
all  the  cases,  is  the  constitutionality  of  the  law ;  for  if  the  law  is 
unconstitutional  none  of  the  prosecutions  can  stand. 

The  sections  of  the  law  referred  to  provide  as  follows  : 

''Sec.  1.  That  all  persons  within  the  jurisdiction  of  the 
United  States  shall  be  entitled  to  the  full  and  equal  enjoy- 
ment of  the  accommodations,  advantages,  facilities,  and  privi- 
leges of  inns,  public  conveyances  on  land  or  water,  theatres, 
and  other  places  of  public  amusement;  subject  only  to  the 
conditions  and  limitations  established  by  law,  and  applicable 
alike  to  citizens  of  every  race  and  color,  regardless  of  any 
previous  condition  of  servitude. 

"Sec.  2.  That  any  person  who  shall  violate  the  foregoing 
section  by  denying  to  any  citizen,  except  for  reasons  by  law 
applicable  to  citizens  of  every  race  and  color,  and  regardless 
of  any  previous  condition  of  servitude,  the  full  enjoyment  of 
any  of  the  accomniodatione,  advantages,  facilities,  or  privi- 
leges, in  said  section  enumeratad,  or  by  aiding  or  inciting  such 
denial,  shall  for  every  such  offence  forfeit  and  pay  the  sum  of 
five  huiidred  dollars  to  the  person  aggrieved  thereby,  to  be 
recovered  in  an  action  of  debt,  with  full  costs;  and  shall  also, 
for  every  such  offence,  be  deemed  guilty  of  a  misdemeanor; 
and,  upon  conviction  thereof,  shall  be  fined  not  less  than  five 
hundred  nor  more  than  one  thousand  dollars,  or  shall  be 
imprisoned  not  less  than  thirty  days  nor  more  than  one  year: 
]Pravided^  That  all  perpons  may  elect  to  sue  for  the  penalty 
aforesaid,  or  to  proceed  under  their  rights  at  common  law  and 
by  state  statutes;  and  having  so  elected  to  proceed  in  the  one 
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mode  or  the  other,  their  right  to  prooeed  in  the  other  jaris- 
dictioQ  shall  be  barred.  But  this  provision  shall  not  apply  to 
criminal  proceedings,  either  under  this  act  or  the  criminal 
law  of  any  state :  And  provided  further.  That  a  judgment  for 
the  penalty  in  favor  of  tne  paxty  aggrieved,  or  a  judgment 
upon  an  indictment,  shall  be  a  bar  to  either  prosecution 
respectively." 

Are  these  sections  constitutional  ?  The  first  section,  which 
is  the  pri  ncipal  one,  cannot  be  fairly  understood  without  attend- 
ing to  the  last  clause,  which  qualifies  the  preceding  part. 
The  essence  of  the  law  is,  not  to  declare  broadly  that  all 
persons  shall  be  entitled  to  the  full  and  equal  enjoyment  of 
the  accommodations,  advantages,  facilities,  and  privileges  of 
inns,  public  conveyances,  and  theatres ;  but  that  such  enjoy- 
ment shall  not  be  subject  to  any  conditions  applicable  only  to 
citizens  of  a  particular  race  or  color,  or  who  had  been  in  a 
previous  condition  of  servitude.  In  other  words,  it  is  the 
purpose  of  the  law  to  fleclare  that,  in  the  enjoyment  of  the 
accommodations  and  privileges  of  inns,  public  conveyances, 
theatres,  and  other  places  of  public  amusement,  no  distinc- 
tion shall  be  made  between  citizens  of  difiTerent  race  or  color, 
or  between  those  who  have,  and  those  who  have  not,  been 
slaves.  Its  efiect  is  to  declare,  that  in  all  inns,  public  convey- 
ances, and  places  of  amusement,  colored  citizens,  whether 
formerly  slaves  or  not,  and  citizens  of  other  races,  shall  have 
the  same  accommodations  and  privileges  in  all  inns,  public 
conveyances,  and  places  of  amusement  as  are  enjoyed  by 
white  citizens;  and  vice  versa.  The  second  section  makes  it  a 
penal  offence  in  any  person  to  deny  to  any  citizen  of  any 
race  or  color,  regardless  of  previous  servitude,  any  of  the 
accommodations  or  privileges  mentioned  in  thie  first  section. 

Has  Congress  constitutional  power  to  maike  such  a  law  ? 
Of  course  no  one  will  contend  that  the  power  to  pass  it  was 
contained  in  the  constitution  before  the  adoption  of  the 
last  three  amendments.  The  power  is  sought,  first,  in  the 
fourteenth  amendment,  and  the  views  and  arguments  of  dis- 
tinguished senators,  advanced  whilst  the  law  was  under 
consideration,  claiming  authority  to  pass  it  by  virtue  of  that 
amendment,  are  the  principal  arguments  adduced  in  favor  of 
the  power.    We  have  carefully  considered  those  arguments,  as 
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was  due  to  the  eminent  ability  of  those  who  put  them  forward, 
and  have  felt,  in  all  its  force,  the  weight  of  authority  which 
always  invests  a  law  that  congress  deems  itself  competent- to 
pass.  But  the  responsibility  of  an  independent  judgment  is 
now  thrown  upon  this  court ;  and  we  are  bound  to  exercise  it 
according  to  the  best  lights  we  have. 

The  first  section  of  the  fourteenth  amendment  (which  is 
the  one  relied  on),  after  declaring  who  shall  be  citizens  of  the 
United  States,  and  of  the  several  states,  is  prohibitory  in  its 
character  and  prohibitory  upon  the  states.  It  declares  that 
''no  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States; 
nor  shall  any  state  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law ;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."  It 
is  state  action  of  a  particular  character  that  is  prohibited. 
Individual  invasion  of  individual  rights  is  not  the  subject- 
matter  of  the  amendment.  It  has  a  deeper  and  broader  scope. 
It  nullifies  and  makes  void  all  state  legislation,  and  state 
action  of  every  kind,  which  impairs  the  privileges  and  immu- 
nities of  citizens  of  the  United  States,  or  which  injures  them 
in  life,  liberty,  or  property  without  dne  process  of  law,  or 
which  denies  to  any  of  them  the  equal  protection  of  the  laws. 
It  not  only  does  this,  but,  in  order  that  the  national  will,  thus 
declared,  may  not  be  a  mere  bruium  fulmen,  the  last  section  of 
the  amendment  invests  congress  with  power  to  enforce  it  by 
appropriate  legislation.  To  enforce  what  ?  To  enforce  the 
prohibition.  To  adopt  appropriate  legislation  for  correcting 
the  effects  of  such  prohibited  state  laws  and  state  acts,  and 
thus  to  render  them  effectually  null,  void  and  innoxous. 
This  is  the  legislative  power  conferred  upon  Congress,  and  this 
is  the  whole  of  it.  It  does  not  invest  Congress  with  power  to 
legislate  upon  subjects  which  are  within  the  domain  of  state 
legislation ;  but  to  provide  modes  of  relief  against  state  legis- 
lation, or  state  action,  of  the  kind  referred  to.  It  does  not 
authorize  Congress  to  create  a  code  of  municipal  law  for  the 
regulation  of  private  rights,  but  to  provide  modes  of  redress 
against  the  operation  of  state  laws,  and  the  action  of  state 
officers;,  executive  or  judicial,  when  these  are  subversive  of 
the  fundamental  right  specified  in  the  amendment.    Poei- 
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tive  rights  and  privileges  are  undoubtedly  secured  by  the 
fourteenth  amendment;  but  they  are  secured  by  way  of  pro^ 
hibition  against  state  laws  and  state  proceedings  affecting 
those  rights  and  privileges,  and  by  power  given  to  Congress  to 
legislate  for  the  purpose  of  carrying  such  prohibition  into 
effect;  and  such  legislation  must  necessarily  be  predicated 
upon  such  supposed  state  laws  or  state  proceedings,  and  l>e 
directed  to  the  correction  of  their  operation  and  effect.  A 
quite  full  discussion  of  this  aspect  of  the  amendment  may  be 
found  in  K  S.  v.  Cruikahank,  92  U.  S.  642 ;  Virginia  v:  Rives,  100 
0.  S.  313,  and  ex  parte  Virginia,  100  U.  S.  339. 

An  apt  illustration  of  this  distinction  may  be  found  in 
some  of  the  provisions  of  the  original  constitution.  Take  the 
subject  of  contracts,  for  example.  The  constitution  prohibited 
the  states  from  passing  any  law  impairing  the  obligation  of 
contracts.  This  did  not  give  to  Congress  power  to  provide 
laws  for  the  general  enforcement  of  contradts ;  nor  power  to 
invest  the  courts  of  the  United  States  with  jurisdiction  over 
contracts,  so  as  to  enable  parties  to  sue  upon  them  in  those, 
courts.  It  did,  however,  give  the  power  to  provide  remedies 
by  which  the  impairment  of  contracts  by  state  legislation 
might  be  counteracted  and  corrected;  and  this  power  was 
exercised.  The  remedy  which  Congress  actually  provided  was 
that  contained  in  the  twenty-fifth  section  of  the  judiciary 
act  of  1789,  giving  to  the  Supreme  Court  of  the  United  States 
jurisdiction  by  writ  of  error  to  review  the  final  decisions  of 
state  courts  whenever  they  should  sustain  the  validity  of  a 
state  statute  or  authority  alleged  to  be  repqgnant  to  the  con- 
stitution or  laws  of  the  United  States.  By  this  means,  if  a 
state  law  was  passed  impairing  the  obligation  of  a  contract, 
and  the  state  tribunals  sustained  the  validity  of  the  law,  the 
mischief  could  be  corrected  in  this  court.  The  legislation  of 
Congress,  and  the  proceedings  provided  for  under  it,  were  cor- 
rective in  their  character.  No  attempt  was  made  to  draw  into 
the  United  States  courts  the  litigation  of  contracts  generally; 
and  no  such  attempt  would  have  been  sustained.  We  do  not 
say  that  the  remedy  provided  was  the  only  one  that  might 
have  been  provided  in  that  case.  Probably  Congress  had 
power  to  pass  a  law  giving  to  the  courts  of  the  United  States 
direct  jurisdiction  over  contracts  alleged  to  be  impaired  by  a 
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fltftte  law ;  and  under  the  broad  provisions  of  the  act  of  March 
3,  1875,  giving  to  the  circuit  courts  jurisdiction  of  all  cases 
arising  under  the  constitution  and  laws  of  the  United  States, 
it  is  possible  that  such  jurisdiction  now  exists.  But  under 
that,  or  any  other  law,  it  must  appear  as  well  by  allegation  as 
proof  at  the  trial,  that  the  constitution  had  been  violated  by 
the  action  of  the  state  legislature.  Some  obnoxious  state  lawj 
passed,  or  that  might  be  passed,  is  necessary  to  be  assumed  in 
order  to  lay  the  foundation  of  any  federal  remedy  in  the  case; 
And  for  the  very  sufficient  reason,  that  the  constitutional 
prohibition  is  against  sUUe  laws  impairing  the  obligation  of 
contracts. 

And  so  in  the  present  case,  until  some  state  law  has  been 
passed,  or  some  state  action  through  its  officers  or  agents  has 
been  taken,  adverse  to  the  rights  of  citisens  sought  to  be 
protected  by  the  fourteenth  amendment,  no  legislation  of  the 
United  States  under  said  amendment,  nor  any  proceeding 
under  such  legislation,  can  be  called  into  activity ;  for  the 
prohibitions  of  the  amendment  are  against  state  laws  and  acts 
done  under  state  authority.  Of  course,  legislation  may,  and 
should  be,  provided  in  advance  to  meet  the  exigency  when  it 
arises;  but  it  should  be  adapted  to  the  mischief  and  wrong 
which  the  amendment  was  intended  to  provide. against;  and 
that  is,  state  laws  or  state  action  of  some  kind,  adverse  to  the 
rights  of  the  citizen  secured  byfthe  amendment  Such  legia- 
lation  cannot  properly  cover  the  whole  domain  of  rights 
appertaining  to  life,  liberty  and  property,  defining  them  and 
providing  for  their  vindication.  That  would  be  to  establish 
a  code  of  municipal  law  regulative  of  all  private  rights 
between  man  and  man  in  society.  It  would  be  to  make 
Congress  take  the  place  of  the  state  legislatures  and  to  super- 
cede them.  It  is  absurd  to  Affirm  that,  because  the  rigbts  of 
life,  liberty  and  property  (which  include  all  civil  rights  that 
men  have),  are  by  the  amendment  sought  to  be  protected 
against  invasion  on  the  part  of  the  state  without  due  process 
of  law,  Congress  may  therefore  provide  due  process  of  law  for 
their  vindication  in  every  case;  and  that,  because  the  denial 
by  a  state  to  any  persons,  of  the  equal  protection  of  the  laws, 
is  prohibited  by  the  amendment,  therefore  Congress  may 
establish  laws  for  their  equal  protection.    In  fine,  the  legisla- 
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tion  which  Congress  is  authorized  to  adopt  in  this  behalf  is 
not  general  legislation  upon  the  rights  of  the  citizen,  but 
corrective  legislation ;  that  is,  such  as  may  be  necessary  and 
proper  for  counteracting  such  laws  a^the  states  may  adopt  or 
enforce,  and  which,  by  the  amendment,  they  are  prohibited 
from  making  or  enforcing,  or  such  acts  and  proceedings  as  the 
states  may  commit  or  take,  and  which,  by  the  amendment, 
they  are  prohibited  from  committing  or  taking.  It  is  not 
necessary  for  us  to  state,  if  we  could,  what  legislation  would 
be  proper  for  Congress  to  adopt.  It  is  sufficient  for  us  to 
examine  whether  the  law  in  question  is  of  that  character. 

Aa  inspection  of  the  law  shows  that  it  makes  no  reference 
whatever  to  any  supposed  or  apprehended  violation  of  the 
fourteenth  amendment  on  the  part  of  the  states.  It  is  not 
predicated  on  any  such  view.  It  proceeds  ex  directo  to  declare 
that  certain  acts  committed  by  individuals  shall  be  deemed 
offences,  and  shall  be  prosecuted  and  punished  by  proceedings 
in  the  courts  of  the  United  States.  It  does  not  profess  to  be 
corrective  of  any  constitutional  wrong  committed  by  the 
Rtates;  it  does  not  make  .its  operation  to  depend  upon  any 
such  wrong  committed.  It  applies  equally  to  cases  arising  in 
states  which  have  the  justest  laws  respecting  the  personal 
rights  of  citizens,  and  whose  authorities  are  ever  ready  to 
enforce  such  laws,  as  to  those  which  arise  in  states  that  may 
have  violated  the  prohibition  of  the  amendment.  In  other 
words,  it  steps  into  the  domain  of  local  jurisprudence,  and 
lays  down  rules  for  the  conduct  of  individuals  in  society 
towards  each  other,  and  imposes  sanctions  for  the  enforcement 
of  those  rules,  without  referring  in  any  manner  to  any  sup- 
posed action  of  the  state  or  its  authorities. 

If  this  legislation  h  appropriate  for  enforcing  the  prohibi- 
tions of  the  amendment,  it  is  difficult  to  see  where  it  is  to 
stop.  Why  may  not  Congress  with  equal  show  of  authority 
enact  a  code  of  laws  for  the  enforcement  and  vindication  of 
all  rights  of  life,  liberty  and  prop^erty?  If  it  is  supposable 
that  the  states  may  deprive  persons  of  life,  liberty,  and  prop- 
erty without  due  process  of  law  (and  the  amendment  itself 
does  suppose  this),  why  should  not  Congress  proceed  at  once 
to  prescribe  due  process  of  law  for  the  protection  of  every  one 
of  these  fundamental  right8,'in  every  possible  case,  as  wel?  a» 
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to  prescribe  equal  privileges  in  inns,  public  conveyaDces  and 
theatres?  The  truth  is,  that  the  implication  of  a  power  to 
legislate  in  this  manner  is  based  upon  the  assumption  that  if 
the  states  are  forbidden  to  legislate  or  act  in  a  particular  way 
on  a  particular  subject,  and  power  is  conferred  upon  Congress 
to  enforce  the  prohibition,  this  gives  Congress  power  to  legis- 
late generally  upon  that  subject,  and  not  merely  power  to 
provide  modes  of  redress  against  such  state  legislation  or 
action.  The  assumption  is  certainly  unsound.  It  is  repug- 
nant to  the  tenth  amendment  of  the  constitution,  which 
declares  that  powers  not  delegated  to  the  United  States  by  the 
constitution,  nor  prohibited  by  it  to  the  states,  are  reserved  to 
the  states  respectively  or  to  the  people. 

We  have  not  overlooked  the  fact  that  the  fourth  section  of 
the  act  now  under  consideration  has  been  held  by  this  court 
to  be  constitutional.  That  section  *' declares  that  no  citizen, 
possessing  all  other  qualifications  which  are  or  may  be  pre- 
scribed by  law,  shall  be  disqualified  for  service  as  grand  or 
petit  juror  in  any  court  of  the  United  States,  or  of  any  state, 
on  account  of  race,  color,  or  previous  condition  of  servitude; 
and  any  officer  or  other  person  charged  with  any  duty  in  the 
selection  or  summoning  of  jurors  who  shall  exclude  or  fail  to 
summon  any  citizen  for  the  cause  aforesaid,  shall,  on  convic- 
tion thereof,  be  deemed  guilty  of  a  misdemeanor,  and  be  fined 
not  more  than  five  thousand  dollars." 

In  et  parte  Virginia  (100  U.  S.  339),  it  was  held  that  an  indict- 
ment against  a  state  officer  under  this  section  for  excluding 
persons  of  color  from  the  jury  list  is  sustainable.  But  a  mo- 
ment's attention  to  its  terms  will  show  that  the  section  is 
entirely  corrective  in  its.  character.  Disqualifications  for 
service  on  juries  are  only  created  by  the  law,  and  the  first 
part  of  the  section  is  aimed  at  certain  disqualifying  laws, 
namely,  those  which  make  mere  race  or  color  a  disqualifica- 
tion ;  and  the  second  clause  is  directed  against  those  who, 
assuming  to  use  the  authority  of  the  state  government,  carry 
into  effect  such  a  rule  of  disqualification.  In  the  Virginia 
case,  the  state,  through  its  officer,  enforced  a  rule  of  disquali- 
fication which  the  law  was  intended  to  abrogate  and  counteract. 
Whether  the  statute  book  of  the  state  actually  laid  down  any 
«nich  rule  of  disqualification,  or  not,  the  state,  through  its 
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officer,  enforced  such  a  rule ;  And  it  is  against  such  state  action, 
through  its  officers  and  agents,  that  the  last  clause  of  the 
section  is  directed.  This  aspect  of  the  law  was  deemed  suffi- 
cient to  divest  it  of  any  unconstitutional  character,  and  makes 
it  differ  widely  from  the  first  and  second  sections  of  the  same 
act  which  we  are  now  considering. 

These  sections,  in  the  objectionable  features  before  referred 
to,  are  different  also  from  the  law  ordinarily  called  the  "Civil 
Rights  Bill,"  originally  passed  April  9,  1866,  and  re-enacted 
with  some  modifications  in  sections  sixteen,  seventeen,  eigh- 
teen of  the  enforcement  act  passed  May  31,  1870.  That  law, 
as  re-enacted,  after  declaring  that  all  persons  within  the  juris- 
diction of  the  United  States  shall  have  the  same  right  in  every 
state  and  territory  to  make  and  enforce  contracts,  to  sue,  be 
parties,  give  evidence,  and  to  the  full  and  equal  benefit  of  all 
laws  and  proceedings  for  the  security  of  persons  and  property 
as  is  enjoyed  by  white  citizens,  and  shall  be  subject  to  like 
punishment,  pains,  penalties,  taxes,  licenses  and  exactions  of 
ewery  kind,  and  none  other,  any  law,  statute,  ordinance,  regu- 
lation, or  custom  to  the  contrary  notwithstanding,  proceeds 
to  enact,  that  any  person  who,  under  color  of  law,  statute, 
ordinance,  regulation  or  custom,  shall  subject,  or  cause  to  be 
subjected,  any  inhabitant  of  any  state  or  territory  to  the  de- 
privation of  any  rights  secured  or  protected  by  the  preceding 
section  (above  quoted),  or  to  different  punishment,  pains  or 
penalties,  on  account  of  such  person  being  an  alien,  or  by 
reason  of  his  color  or  race,  than  is  prescribed  for  the  punish- 
ment of  citizens,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  subject  to  fine  and  imprisonment  as  specified  in  the  act. 
This  law  is  clearly  corrective  im  its  character,  intended  to 
counteract  and  furnish  redress  against  state  laws  and  pro- 
ceedings,  and  customs  having  the  force  of  law.  which  sanction 
wrongful  acts  specified.  In  the  Revised  Statutes,  it  is  true,  a 
very  important  clause,  to-wit,  the  words ''  any  law,  statute, 
ordinance,  regullition  or  custom  to  the  contrary  notwithstand- 
ing/' which  gave  the  declaratory  section  its  point  and  effect, 
are  omitted;  but  the  penal  part,  by  which  the  declaration  is 
enforced,  and  which  is  really  the  effective  part  of  the  law, 
retains  the  reference  to  state  laws,  by  making  the  penalty 
apply  only  to  those  who  should  subject  parties  to  a  depriva* 
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tion  of  their  rights  under  color  of  any  statute,  ordinanee,  cus- 
tom, etc.,  of  any  state  or  territory;  thus  preserving  the 
corrective  character  of  the  legislation;  (Rev.  Stats.  §§1977, 
1978,  1979,  6510).  The  civil  rights  bill  here  referred  to  is 
analogous  in  its  character  to  what  a  law  would  have  been 
under  the  original  constitution,  declaring  that  the  validity  of 
contracts  should  not  be  impaired,  and  that  if  any  person 
bound  by  a  contract  should  refuse  to  comply  with  it  under 
color,  or  pretence  that  it  had  been  rendered  void  or  invalid  by 
a  state  law,  he  should  be  liable  to  an  action  upon  it  in  the 
courts  of  the  United  States,  with  the  addition  of  a  penalty 
for  setting  up  such  an  unjust  and  unconstitutional  defence. 

In  this  connection  it  is  proper  tc  state  that  civil  rights,  such 
as  are  guaranteed  by  the  constitution  against  state  aggression, 
cannot  be  impaired  by  the  wrongful  acts  of  individuals, 
unsupported  by  state  authority  in  the  shape  of  laws,  customs, 
or  judicial  or  executive  proceedings.  The  wrongful  act  of  an 
individual,  unsupported  by  any  such  authority,  is  simply  a 
private  wrong,  or  a  crime  of  that  individual ;  an  invasion  of 
therightsof  the  injured  party,  it  is  true,  whether  they  affect  his 
person,  his  property,  or  his  reputation  ;  but  if  not  sanctioned 
in  some  way  by  the  state,  or  not  done  undei  state  authority, 
his  rights  remain  in  full  force,  and  may  presumably  be  vindi- 
cated by  resort  to  the  laws  of  the  state  for  redress.  An  indi- 
vidual cannot  deprive  a  man  of  his  right  to  vote,  to  hold 
property,  to  buy  and  to  sell,  to  sue  in  the  courts,  or  to  be  a 
witness  or  a  juror ;  he  may  by  force  or  fraud,  interfere  with 
the  enjoyment  of  the  right  in  a  particular  case;  he  may 
commit  an  assault  against  the  person,  or  commit  murder,  or 
use  ruffian  violence  at  the  polls,  or  slander  the  good  name  of 
a  fellow  citizen ;  but,  unless  protected  in  these  wrongful  acts 
by  some  shield  of  state  law  or  state  authority,  he  can  not 
destroy  or  injure  the  right;  he  will  only  render  himself  amen- 
able to  satisfaction  Qr  punishment:  and  amenable  therefor  to 
the  laws  of  the  state  where  the  wrongful  act^  are  committed. 
Hence,  in  all  those  cases  where  the  constitution  seeks  to  pro- 
tect the  rights  of  the  citizen  againbt  discriminative  and  unjust 
laws  of  the  state  by  prohibiting  such  laws,  it  is  not  individual 
offences,  but  abrogation  and  denial  of  rights  which  it  denounces, 
and  for  which  it  clothes  the  congress  with  power  to  provide  a 
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runiedy.  This  abrogation  and  denial  of  rights,  for  which  the 
states  alone  were  or  could  be  responsible,  was  the  great  seminal 
and  fundamentaf  wrong  which  was  intonded  to  be  remedied. 
And  the  remedy  to  be  provided  must  necessarily  be  predi- 
cated upon  that  wrong.  It  must  assume  that  in  the  ca&es 
provided  for,  the  evil  or  wrong  actually  committed  rests  upon 
some  state  law  or  state  authority  for  its  excuse  and  perpetra- 
tion. 

Of  course,  these  remarks  do  not  apply  to  those  cases  in 
which  Congress  is  clothed  with  direct  and  plenary  powers  of 
leKislation  over  the  whole  subject,  accompanied  with  an 
express  or  implied  denial  of  5uch  power  to  the  states,  as  in 
the,  regulation  of  commerce  with  foreign  nations,  among  the 
several  states,  and  with  the  Indian  tribes,  the  coining  of 
money,  the  establishment  of  postoffices  and  postroads,  the 
declaring  of  war,  etc.  In  these  easels  Congress  has  power  to 
pass  laws  for  regulating  the  subjects  specified  in  every  detail, 
arid  the  conduct  and  transactions  of  individuals  in  respect 
thereof.  But  where  a  subject  is  not  submitted  to  the  general 
legislative  power  of  Congress,  but  is  only  submitted  thereto 
for  the  purpose  of  rendering  effective  some  prohibition  against 
particular  state  legislation  or  state  action  in  reference  to  that 
subject,  the  power  given  is  limited  by  its  object  and  any  legis- 
lation of  Congress  in  the  matter  must  necessarily  be  corrective 
in  its  character^  adapted  to  counteract  and  redress  the  opera- 
tion of  such  prohibited  state  laws  or  proceedings  of  state 
oflScers. 

If  the  principles  of  interpretation  which  we  have  laid  down 
are  correct,  as  we  deem  them  to  be  (apd  they  are  in  accord 
with  the  principles  laid  down  in  the  cases  before  referred  to, 
afi  well  as  in  the  recent  case  of  K  S,  v.  Harris^  decided  at  the 
last  term  of  this  court),  it  is  clear  that  the  law  in  question 
cannot  be  sustained  by  any  grant  of  legislative  power  made 
to  Congress  by  the  fourteenth  amendment.  That  amendment 
prohibits  the  states  from  denying  to  any  person  the  equal 
protection  of  the  laws,  and  declares  that  Congress  shall  have 
the  power  to  enforce  by  appropriate  legislation,  the  provisions 
of  the  amendment.  The  law  in  question,,  without  any  refer- 
ence to  adverse  state  legislation  on  the  subject,  declares  that 
all  persons  shall  be  entitled  to  equal  accommodations  and 
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privileges  of  inns,  public  conveyances,  and  places  of  public 
amusement,  and  imposes  a  pen^ty  upon  any  individual  who 
shall  denv  to  any  citizen  such  equal  accommodations  and 
privileges.  This  is  not  corrective  legislation ;  it  is  primary 
and  direct ;  it  takes  immediate  and  absolute  possession  of  the 
subject  of  the  right  of  admission  to  inns,  public  conveyances, 
and  places  of  amusement.  It  supercedes  and  displaces  state 
legislation  on  the  same  subject,  or  only  allows  it  permissive 
force.  It  ignores  such  legislation,  and  assumes  that  the 
matter  is  one  that  belongs  to  the  domain  of  national  regulation. 
Whether  it  would  not  have  been  a  more  effective  protection 
of  the  rights  of  citizens  to  have  clothed  Congress  with  plenary 
power  over  the  whole  subject,  is  not  now  the  question.  What 
we  have  to  decide  is,  whether  such  plenary  power  has  been 
conferred  upon  Congress  by  the  fourteenth  amendment:  and, 
in  our  judgment,  it  has  not. 

We  have  discussed  the  question  presented  by  the  law  on 
the  assumption  that  a  right  to  enjoy  equal  accommodations 
and  privileges  in  all  inns,  public  conveyances,  and  places  of 
public  amusement,  is  one  of  the  essential  rights  of  the  citizen 
which  no  state  can  abridge  oj  interfere  with.  Whether  it  is 
such  a  right  or  not,  is  a  different  question  which,  in  the  view 
we  have  taken  of  the  validity  of  the  law  on  the  ground 
already  stated,  it  is  not  necessary  to  examine. 

We  have  also  discussed  the  validity  of  the  law  in  reference 
to  cases  arising  in  the  states  only;  and  not  in  reference  to 
cases  arising  in  the  territories  or  the  District  of  Columbia, 
which  are  subject  to  the  plenary  legislation  of  Congress  in 
every  branch  of  municipal  regulation.  Whether  the  law 
would  be  a  valid  one  as  applied  to  the  territories  and  the 
District,  is  not  a  question  for  considerrtion  in  the  cases  before 
us;  they  all  being  cases  arising  within  the  limits  of  states. 
And  whether  Congress,  in  the  exercise  of  its  power  to  regulate 
c6mmerce  among  the  several  states,  might  or  might  not  pass  a 
law  regulating  rights  in  public  conveyances  passing  from  one 
state  to  another,  is  also  a  question  which  is  not  now  before  us, 
as  the  sections  in  question  are  not  conceived  in  any  such  view. 

But  the  power  of  Congress  to  adopt  direct  and  primary,  as 
rlistinguished  from  corrective  legislation  on  the  subject  in 
hand,  is  sought,  in  the  second  place,  from  the  thirteenth 
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amendment,  which  abolishes  slavery.  This  amendment  der 
Clares  ''  that  neither  slavery,  nor  involuntary  servitude,  except 
as  a  punishment  for  brime,  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within-  the  United  States,  or  any 
place  subject  to  their  jurisdiction;"  and  it  gives  Congress 
power  to  enforce  the  amendment  by  appropriate  legislation. 

This  amendment,  as  well  as  the  fourteenth,  is  Undoubtedly 
self-executing  without  any  ancillary  legislation,  so  far  as  its 
terms  are  applicable  to  any  existing  state  of  circumstances. 
By  its  own  unaided  force  and  effect  it  abolished  slavery,  and 
established  universal  freedom.  Still,  legislation  may  be  nec- 
essary and  proper  to  meet  all  the  various  ca^es  and  circum- 
stances to  be  affected  by  it,  and  to  prescribe  proper  modes  of 
redress  for  its  violation  in  letter  or  spirit.  And  such  legislation 
may  be  primary  and  direct  in  its  character ;  for  the  amend- 
ment is  not  a  mere  prohibition  of  state  laws  establishing  or 
upholding  slavery,  but  an  absolute  declaration  that  slavery  or 
idvoluntary  servitude  shall  not  exist  in  any  part  of  the  United 
States. 

It  is  true,  that  slavery  can  not  exist  without  law,  any  more 
than  property  in  lands  and  goods  can  exist  without  law ;  and, 
therefore,  the  thirteenth  amendment  may  be  regarded  as 
nullifying  all  state  laws  which  establish  or  uphold  slavery. 
But  it  has  a  reflex  character  also,  establishing  and  decreeing 
universal  civil  and  political  freedom  throughout  the  United 
States;  and  it  is  assumed,  that  the  power  vested  in  Congress 
to  enforce  the  article  by  appropriate  legislation,  clothes  Con- 
gress with  power  to  pass  all  laws  necessary  and  proper  for 
abolishing  all  badges  and  incidents  of  slavery  in  the  United 
States ;  and  upon  this  assumption  it  is  claimed,  that  this  is 
sufficient  authority  for  declaring  by  law  that  all  persons  shall 
have  equal  accommodations  and  privilegeis  in  all  inns,  public 
conveyances,  and  places  of  public  amusement;  the  argument 
being,  that  the  denial  of  such  equal  accommodations  and 
privileges  is,  in  itself,  a  subjection  to  a  species  of  servitude 
within  the  meaning  of  the  amendment.  Conceding  the  major 
propositions  to  be  true,  that  Congress  has  a  right  to  enact  all 
necessary  and  proper  laws  for  the  obliteration  and  prevention 
of  slavery  with  all  its  badges  and  incidents,  is  the  minor 
proposition  also  true,  that  the  denial  to  any  person  of  admis- 
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■ion  to  the  accommodations  and  privileges  of  an  inn,  a  public 
conveyance,  or  a  theatre,  does  subject  that  pt^rson  to  any  form 
of  servitude,  or  tend  to  fasten  upon  him  any  badge  of  slavery  ? 
If  it  dof^s  not,  then  j)ower  to  pass  the  law  is  not  found  in  the 
thirteenth  amendment. 

In  a  very  able  and  learned  presentation  of  the  cognate 
question  as  to  the  extent  of  the  rights,  privileges  and  immu- 
nities of  citizen?,  which  can  not  rightfully  be  abridged  b3'' 
state  laws  under  the  fourteenth  amendment,  made  in  a  former 
case,  a  long  list  of  burdens  and  disabilities  of  a  servile  char- 
acter,  incident  to  feudal  vassalage  in  France,  and  which  were 
abolished  by  the  decrees  of  the  national  assembly,  was  pre- 
sented for  the  purpose  of  showing  that  all  inequalities  and 
observances  exacted  by  one  man  from  another,  were  servitudes, 
or  badges  of  slavery,  which  a  great  nation,  in  its  effort  to 
establish  universal  liberty,  made  haste  to  wipe  out  and  destroy. 
But  these  were  servitudes  imposed  by  the  old  law,  or  by  long 
custom  which  had  the  force  of  law,  and  exacted  by  one  man 
from  another  without  the  latter's  consent.  Should  any  sucli 
servitudes  be  imposed  by  a  state  law,  there  can  be  no  doubt 
that  the  law  would  be  repugnant  to  the  fourteenth,  no  less 
than  to  the  thirteenth  amendment;  nor  any  greater  doubt 
that  Congress  has  adequate  power  to  forbid  any  such  servitude 
from  being  exacted. 

But  is  there  any  similarity  between  such  servitudes  and  a 
denial  by  the  owner  of  an  inn,  a  public  conveyance,  or  a 
theatre,  of  its  accommodations  and  privileges  to  an  individual, 
even  though  the  denial  be  founded  on  the  race  or  color  of  that 
individual?  Where  does  any  slavery  or  servitude,  or  badge 
of  either,  arise  from  such  an  act  of  denial?  Whether  it  might 
not  be  a  denial  of  a  right  which,  if  sanctioned  by  the  state 
law,  would  be  obnoxious  to  the  prohibitions  of  the  fourteenth 
amendment,  is  another  question.  But  what  has  it  to  do  with 
the  question  of  slavery? 

It  may  be  that  by  the  black  code  (as  it  was  called),  in  the 
times  when  slavery  prevailed,  the  proprietors  of  inns,  and 
public  conveyances  were  forbidden  to  receive  persons  of  the 
African  race,  because  it  might  assist  slaves  to  escape  from  the 
control  of  their  masters.  This  was  merely  a  means  of  pre- 
venting such  escapes,  and  was  no  part  of  the  servitude  itself. 
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A  law  of  that  kind  could  not. have  any  such  object  no^,  bow- 
ever  jostly  it  might  be  deemed  an  invasion  of  the  party's 
legal  right  as  a  citizen,  and  amenable  to  the  prohibitions  of 
the  fourteenth  amendment. 

The  long  existence  of  African  slavery  in  this  country  gave 
us  very  distinct  notions  of  what  it  was,  and  what  were  its 
necessary  incidents.  Compulsory  service  of  the  slave  for  the 
benefit  of  the  master,  restraint  of  his  movements  except  by 
the  master's  will,  disability  to  hold  property,  to  make  con- 
tracts, to  have  a  standing  in  court,  to  be  a  witness  against  a 
white  person,  and  such  like  burdens  and  incapacities  were 
the  inseparable  incidents  of  the  institution.  Severer  punish- 
ments for  crimes  were  imposed  on  tbe  slave  than  on  free 
persons  guilty  of  the  same  offences.  Congress,  as  we  have 
seen,  by  the  civil  rights  bill  of  1866,  passed  in  view  of  the 
thirteenth  amendment,  before  the  fourteenth  was  adopted, 
undertook  to  wipe  out  these  burdens  and  disabilities,  the 
necessary  incidents  of  slavery,  constituting  its  substance  and 
visible  form ;  and  to  secure  to  all  citizens  of  every  race  and 
eolor,  and  without  regard  to  previous  servitude,  those  funda- 
mental rights  which  are  the  essence  of  civil  freedom,  namely, 
the  same  right  to  make  and  enforce  contracts,  to  sue,  be  par- 
ties, give  evidence,  and  to  inherit,  purchase,  lease,  sell  and 
convey  property,  as  is  enjoyed  by  white  citizens.  Whether 
this  legislation  was  fully  authorized  by  the  thirteenth  amend- 
ment alone,  without  the  support  which  it  afterwards  received 
from  the  fourteenth  amendment,  after  the  adoption  of  which 
it  was  re-enacted  with  some  additions,  it  is  not  necessary  to 
inquire.  It  is  referred  to  for  the  purpose  of  showing  that  at 
that  timeCin  1866)  Congress  did  not  as8ume,under  the  authority 
given  by  the  thirteenth  amendment,  to  adjust  what  may  be 
called  the  social  rights  of  men  and  races  in  the  community ; 
but  only  to  declare  and  vindicate  those  fundamental  rights 
which  appertain  to  the  essence  of  citizenship,  and  the  enjoy- 
ment or  deprivation  of  which  constitutes  the  essential  dis- 
tinction between  freedom  and  slavery. 

We  must  not  forget  that  the  province  and  scope  of  the 
thirteenth  and  fourteenth  amendments  are  different*;  the 
former  simply  abolished  slavery;  the  latter  prohibited  the 
states  from  abridging  the  privileges  or  immunities  of  citizend 
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of  the  United  States,  from  depriving  them  of  life,  liberty  or 
property,  without  due  process  of  law,  and  from  denying  U> 
any  the  equal  protection  of  the  laws.  The  amendments  are 
different,  and  the  powers  of  Congress  under  them  are  differ- 
ent.  What  Congress  has  power  to  do  under  one,  it  may  not 
have  power  to  do  under  the  other.  Under  the  thirteenth 
amendment,  it  has  only  to  do  with  slavery  and  its  incidents. 
Under  the  fourteenth  amendment,  it  has  power  to  counteract 
and  render  nugatory  all  state  laws  .and  proceedings  which 
have  the  effect  to  abridge  any  of  the  privileges  or  ioin^uni- 
ties  of  citizens  of  the  United  States,  or  to  deprive  them  of  life, 
liberty,  or  property  without  due  process  of  law,  or  to  deny  to 
any  of  them  the  equal  protection  of  the  laws.  Under  the 
thirteenth  amendment,  the  legislation,  so  far  as  necessary  or 
proper  to  eradicate  all  forms  and .  incidents  of  slavery  and 
involuntai;y  servitude,  ipay  be  direct  and  primary,  operating 
upon  the  acts  of  individuals,  whether  sanctioned  by  state 
legislation  or  not ;  under  the  fourteenth,  as  we  have  already 
shown,  it  must  necessarily  be,  and  can  only  be,  corrective  in 
its  character,  addressed  to  counteract  and  afford  relief  against 
state  regulations  or  proceedings. 

The  only  question  under  the  present  head,  therefore,  is^ 
whether  the  refusal  to  any  persons  of  the.  accommodations  of 
an  inn,  or  a  public  conveyance,  or  a  place  of  public  amuse- 
ment, by  an  individual,  and  without  any  sanction  or  support 
from  any  state  law  or  regulation,  does  not  inflict  upon  such 
persons  any  manner  of  servitude,  or  form  of  slavery,  as  those 
terms  are  understood  in  this  country  ?  Many  wrongs  may  be 
obnoxious  to  the  prohibitions  of  the  fourteenth  amendment 
which  are  not  in  any  just  sense,  incidents  or  elements  of 
slavery.  Such,  for  example  would  be  the  taking  of  private 
property  without  due  process  of  law  ;  or  allowing  persons  who 
have  committed  certain  crimes  (horse  stealing  for  example) 
to  be  seized  and  hung  by  the  posse  comitatus  without  regular 
trial,  or  denying  to  any  person,  or  class  of  persons,  the  right 
to  pursue  any  peaceful  avocations  allowed  to  others.  What  is 
called  class  .  legislation  would  belong  to  this  category,  and 
would  be  obnpxious  to  the  prohibitions  of  the  fourteenth 
atnendment,  but  would  not  necessarily  be  so  to  the  thirteenth, 
when  not  involving  the  idea  of  any  subjection  of  one  man  U> 
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another.  The  thirteenth  ameadment  hits  respect  not  to  dis- 
tinctions of  race,  or  class,  or  color,  but  to  slavery.  The 
fonrteenth  amendment  extends  its  protection  to  races  and 
classes,  and  prohibits  any  state  legislation  which  has  the  effect 
of  denying  to  any  race  or  class,  or  to  any  individual,  the  equal 
protection  of  the  laws. 

Now,  conceding,  for  the  sake  of  argument,  that  the  admission 
'to  an  inn,  a  public  conveyance,  or  a  place  of  public  amuse- 
ment, on  equal  terms  with  all  citizens,  is  the  right  of  every 
man  and  all  classes  of  men,  is  it  any  more  than  one  of  those 
rights  which  the  states  by  the  fourteenth  amendment  are 
forbidden  to  deny  to  any  person  ?  And  is  the  constitu- 
tion violated  until  the  denial  of  the  right  has  some  sanc- 
tion or  authority  ?  Can  the  act  of  a  mere  individual,  the 
owner  of  the  inn,  the  public  conveyance,  or  place  of  amuse- 
ment, refusing  the  accommodation,  be  justly  regarded  as- 
imposing  any  badge  of  slavery  or  servitude  upon  the  appli- 
cant, or  only  as  inflicting  an  ordinary  civil  injury,  properly 
cognizable  by  the  laws  of  the  state,  and  presumably  subject 
to  redress  by  those  laws  until  the  contrary  appears? 

After  giving  to  these  questions  all  the  consideration  which 
their  importance  demands,  we  are  forced  to  the  conclusion 
that  such  an  act  of  refusal  has  nothing  to  do  with  slavery  or 
inyoluntary  servitude,  and  that  if  violative  of  any  right  of 
the  party,  his  redress  is  to  be  sought  under  the  laws  of  the 
state ;  or  if  those  laws  are  adverse  to  his  rights  and  do  not  protect 
him,  bis  remedy  will  be  found  in  the  corrective  legislation 
which  Congress  has  adopted,  or  may  adopt,  for  counteracting 
the  effect  of  state  laws  or  state  action,  prohibited  by  the  four- 
teenth amendment.  It  would  be  running  the  slavery  argu- 
ment into  the  ground  to  make  it  apply  to  every  act  of 
discrimination  which  a  person  may  see  fit  to  make  as  to  the 
guests  he  will  entertain,  or  as  to  the  people  he  will  take  into 
his  coach  or  cab  or  car,  or  admit  to  his  concert  or  theatre,  or 
deal  with  in  other  matters  of  intercourse  or  business.  Inn- 
keepers and  public  carriers,  by  the  laws  of  all  the  states,  so 
far  as  we  are  aware,  are  bound,  to  the  extent  of  their  facili- 
ties, to  furnish  proper  accommodation  to  all  unobjectionable 
persons  who  in  good  faith  apply  for  them.  If  the  laws  them- 
selves make  any  unjust  discrimination,    amenable   to  the 
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prohibitions  of  the  fourteeath  amendment,  Congress  has  full 
power  to  afford  a  remedy  under  that  amendment  and  in  accord- 
ance with  it. 

When  a  man  has  emerged  froQi  slavery,  and  by  the  aid  of 
beneficent  legislation  has  shaken  off  the  inseparable  concom- 
itants of  that  state,  there  must  be  some  stage  in  the  progress 
of  his  elevation  when  he  takes  the  rank  of  a  mere  citizen, 
and  ceases  to  be  the  special  favorite  of  the  laws,  and  when  his 
rights  as  a  citizen,  or  a  man,  are  to  be  protected  in  the  ordi- 
.  nary  modes  by  which  other  men's  rights  are  protected.  There 
were  thousands  of  free  colored  people  in  this  country^before 
the  abolition  of  slavery,  enjoying  all  the  essential  rights  of 
life,  liberty  and  property,  the  same  as  white  citizens ;  yet  no 
one,  at  that  time,  thought  that  it  was  any  invasion  of  their 
personal  status  as  freemen  because  they  were  not  admitted  to 
all  the  privileges  enjoyed  by  white  citizens,  or  because  they 
were  subjected  to  discriminations  in  the  enjoyment  of  accom- 
modations in  inns,  public  conveyances  and  places  of  amuse- 
ment. Mere. discriminations  on  account  of  race  or  color,  were 
not  regarded  as  badges  of  slavery.  If,  since  that  time,  the 
enjoyment  of  equal  rights  in  all  those  respects  has  become 
established  by  constitutional  enactment,  it  is  not  by  force  of 
the  thirteenth  amendment  (which  abolishes  merely  slavery), 
but  by  force  of  the  fourteenth  and  fifteenth  amendments. 

On  the  whole  we  are  of  opinion  that  no  countenance  of 
authority  for  the  passage  of  the  law  in  question  can  be  found 
in  either  the  thirteenth  or  /ourteenth  amendment  of  the 
constitution ;  and  no  other  ground  of  authority  for  its  passage 
being  suggested,  it  must  necessarily  be  declared  void,  at  least 
so  far  as  its  operation  in  the  several  states  is  concerned. 

This  conclusion  disposes  of  the  cases  now  under  considera- 
tion. In  the  cases  of  the  United  Stales  v.  Michad  Ryan^  and  of 
Richard  A,  Robinson  and  wife  v.  The  Memphis  &  Charleston  Rail- 
road Company^  the  judgments  must  be  affirmed.  In  the  other 
cases,  the  answer  to  be  given  will  be  that  the  first  and  second 
sections  of  the  act  of  Congress  of  March  1, 1875,  entitled  '*  An 
act  to  protect  all  citizens  in  their  civil  and  legal  rights,"  are 
unconstitutional  and  void,  and  that  judgment  should  be  ren- 
•dered  upon  the  several  indictments  in  those  cases  accordingly. 

And  it  is  so  ordered. 
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Hon.  W.  W.  JoBMioir,  CkitfjH$tic9. 

HoH.  Gmias  W.  McIltazns.  Hon.  Johm  W.  Oebt. 

Hov.  WnxiAM  H.  UnOM.  Hon.  Johm  H.  Dotlb. 


Oolumhus^  Okio^  November  6,  1883. 

OBNSBAJL  DOCKRT. 

No.  256.  George  Wehrle  v,  Frank  Wehrle  and  others.  Error  to  the  Dis- 
trict Gourt  of  Seneca  County. 

OjkKT,  J. 

[See  contents  for  ease  reported  in  full.] 

Jadgoient  affirmed. 

171.  liongworth  Armstrong,  Administrator  of  Martha  Ann  Owynne, 
V.  Hannah  C.  Grandin.  Adm'x  de  bonis  non  of  John  H.  Piatt. 
Brror  to  the  District  Court  of  Hamilton  County. 

MolLVAINB,  J.     EMd, 

1.  Subject  to  administratiofk  on  the  personal  estate  of  an  intestate,  the 

right  of  the  distributee  vests  at  the  death  of  the  intestate. 

2.  Upon  the  death  of  suoh  distributee  before  distribution,  the  right 

passes  to  his  or  .her  personal  representative. 

3.  An  order  by  a  probate  court  that  certain  funds  remaining  in  the  hands 

of  an  administratrix  "  be  distributed  and  paid  over  to  the  next  of 
kin  and  representatives  of  said  intestate  according  to  the  provisions 
of  the  statute  in  that  behalf  in  force  at  the  time  of  his  decease,** 
where  the  statute  referred  to  gives  the  whole  fund  to  the  widow  of 
the  intestate,  can  not  be  construed  or  held  ta  bar  the  widow  of  her 
right  under  the  statute,  althouoch  in  the  same  order  the  heirs  and 
legal  representatives  of  the  deceased  are  described  as  ''  the  next  of 
kin  and  distributees. 

4.  Where  an  order  of  a  court  is  susceptible  of  two  constructions,  one  of 

which  would  make  it  legal  and  operative,  and  the  other  would  ren- 
der it  illegal  and  void,  the  former  must  be  adopted. 

5.  Under  the  act  of  March  14,  1853,  defining  the  Jurisdiction  of  probate 

courts,  and,  among  other  things,  authorising  them  *'  to  order  the  dis- 
tribution of  estates,"  tbeje  is  no  authority  to  designate  by  name  or 
otherwise,  the  persons  entitled  to  receive  the  ftinds  to  be  dii^tributed, 
and  such  designation  if  made  is  void  and  of  no  effect. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings. 

205.  Douds  v.  The  Stato.  Error  to  the  District  Court  of  Summit  County. 
Judgment  affirmed  on  authority  of  Becker  v.  The.  SttUe^  8  Ohio  St. 
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206.  MoAloium  v.  The  Stato.  Error  to  the  District  Court  of  Snmmit 
Oonnty.  Judgment  lUBniied  on  authority  of  Becker  ▼.  The  SkUe^  8 
Ohio  St.  aoi. 

281.  Stokes  ▼.  Heisley.  Error  to  the  District  Court  of  Cuymhoga  County. 
Judgment  of  the  district  court  reYersed,  and  that  of  the  common 
pleas  affirmed  on  authorit3'  of  Baer  ▼.  OUo^  84  Ohio  St.  11. 

288.  Chamberlain  ▼.  Society  for  Savings  of  Cleveland.  Error  to  the  Dis- 
trict Court  of  Cuyahoga  County.  Judgment  affirmed  on  authoritj 
of  ^^nOAv.  Sewmff  Machine  Cb.,  29  Ohio  St.  565;  Sieieon  ▼.  Bank,  12 
Ohio  St.  577. 

287.  Brooke  et  al.  v.  Stephens,  assignee.    Error  to  the  District  Court  of . 
Preble  County.    Judgment  reversed,  and  cause  remanded  for  a  new 
trial. 

285.  Hopkins  v.  Nave  et  al.  Error  to  the  District  Court  of  Greene 
County.  Judgment  of  district  court  reversed,  and  that  of  the  com- 
mon pi  ess  affirmed. 

1052.  German  v.  Straley  et  al.  Error  to  the  District  Court  of  Van  Weii 
County.    Settled  as  per  agreement  on  file. 

MOnOlf  DOCOUET. 

Xo.  828.  Daniel  Hatten  v.  B.  AO.  R.  R.  Co.    Motion  for  leave  to  file    a 

petition  in  error  to  the  District  Court  of  Muskingum  County. 
^  JOHNSOlf,  C.  J. 

[See  contents  for  case  repor  ad  in  fUll.] 
Leave  refused. 
282.  Kissler  v.  Aultman  A  Co.    Motion  for  leave  to  file  a  petition  in  error 

to  the  District  Court  of  Perry^  County.    Motion  granted. 
818.  Cahon  r.  Kinon.    Motion  to  take  cause  No.  1841,  General  Docket,  out 

of  its  order.     Motion  granted. 
310.  Gabon  et  al.   r.  Kinen.    Motion  to  take  cause  No.  1842,  General 

Docket,  out  of  its  order.    Motion  granted. 
323.  Woodward  et  al.  t;.  The  N.  A  S.  R.  R.  Co.    Motion  for  leave  to  file  a 

petition  in  error  to  District  Court  of  Perry  County.    Motion  granted. 

326.  Myers  et  al.  v.  Hill.  Motion  for  leave  to  file  a  petition  in  error  to 
the  District  Court  of  Hamilton  County.    Motion  granted. 

32tf.  C.  S.  A  C.  Ry.  Co.  v,  1.  B.  A.  W.  Ry.  Co.  Motion  to  take  cause  No. 
1287,  General  Docket,  out  of  its  order  for  hearing.  Motion  overruled. 

327.  Broerman  r.  Townsend  et  al.  Motion  for  leave  to  file  petition  in 
error  to  the  District  Court  of  Hamilton  County.  Dismissed  for  want 
of  prosecution. 

:V2»,  Beard  v,  P.  C.  A  St.  L.  Ry.  Co.    Motion  for  leave  to  file  petition  in 

error  to  District  Court  of  Muskingum  County.    Motion  overruled. 
33i).  Crawford  v,  Dixon  et  al.    Motion  for  leave  to  file  a  petition  in  error 

to  the  District  Court  of  Muskingum  County.    Motion  granted. 
:6l.  Kirk  r.  The  State.    Motion  for  leave  to  file  a  petition  in  error  to  the 

District  Court  of  Muskingum  County.    Motion  granted. 
4182.  Crab  V.  Paullin.    Motion  for  leave  to  file  petition  in  error  to  Db«trif( 

<  V)nrt  of  Allen  County.    Motipn  overruled. 
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888.  city  of  deveUnd  v.  Savage  et  al.  Motion  for  leave  to  file  a  petitioi) 
in  error  to  the  District  Ck>art  of  Cuyahoga  Coanty.    Motion  granted. 

884.  Shrook  v.  Frasier  A  Co.  Motion  for  leave  to  file  petition  in  error  to 
the  District  Court,  of  Hamilton  County.  -Motion  overruled. 

886.  Ohioexrel.  The  Mutual  Reserve  Fund  Assoc'b.  v.  Moore,  Superin- 
tendent of  Insurance  Motion  to  take  cause  No.  1331 ,  Oeneral  Docket, 
out  of  its  order.    Motion  granted. 

ASSIONMEMTB  FOR  ORAL  AROUMfiNT. 

JFhHdc^^  November  16. 

309.  William  Q.  Wilson  v.  The  Leader  Printing  Company.    Error  to 

the  District  Court  of  Cuyahoga  County. 
315.  P.  C.  A  St.  L.  Ry.  Co.  v.  Charles  E.  McDonald.    Error  to  the 

District  Court  of  Franklin  County. 

^ndayf  November  23. 

319.  Charles  S.  Dickey  et  al.  v.  John  E.  Vore  et  al.  Error  to  the  Dis- 
trict Court  of  Morgan  County. 

325.  Hershiser,  Adams  A  Co.  v,  R.  Florence  and  wife.  Error  to  the 
District  Court  of  Madison  County. 

JFh^day,  December  7. 

.341.  Pittsburgh,  Cincinnati  A  St.  Louis  Railway  Co.  v.  Wm.  P.  Hays, 

Administrator,  etc.     Error  to    the  District   Court   of    Jeflferson 

County. 
360.  Levi  C.  Goodale  t>.  Jameft  O.  Hunt  et  al.    Error  to  the  District 

Court  of  Hamilton  County. 

^Vtday,  December  14. 

367.  George  W.  Oardner  et  al..  Assignee,  etc.,  v.  The  National  City 

Bank  et  al.    Error  to  the  District  Court  of  Cuyahoga  County. 
367.  Jabez  Jones  v.  Wm.  O.  JoneB.    Error  to  the  District  Court  .of 

Williams  County. 


8VPBIXX  COUBT  C0M1CIS8I0H. 


Hov.  Moot  M .  Geamokb,  Chi^  Judge. 

Jitdgtt: 
:Hon.  Gsoiob  K.  Na«b.  How.  Feamklim  J.  DioKMAa.. 

Hon.  ClABLBI    D.   M ABTIN.  RoiV.  JOBM  XcGaULBT. 


CMumbua,  OhiOj  November  6,  IdSS. 

ORNKBAL  DOCKSr. 

No.  434.  Dysart  v.  The  Cleveland  Iron  Co.  Error  to  the  District  Court  of 
Colnmbiana  County. 

MoCaulrt,  J. 

K.,  the  owner  of  a  coal  mine,  sold  one-half  of  the  mine,  in  common,  to 
The  C.  Iron  Co.,  and  agreed  to  operate  the  same  Jointly  with  theoom- 
pany,  and  that  all  property,  tools  and  appliances  owned  by  either 
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party,  and  used  in  ope^ting  the  mine,  shoald  remain  the  piopertsr 
of  tlie  party  farniahing  the  aame ;  and  that  the  oompany  ahoold  have 
all  the  ooal  necessary  Xj^i^upply  its  works  at  another  place  for  a  oon- 
sideration  paid  to  R.,  and  that  after  the  woriu  of  the  oompany  were 
snpplied,  all  the  sarplos  coal  shoald  be  sold  by,  and  in  the  na^ie  of 
the  company,  and  the  proceeds  divided  between  R.  and  the  oompany. 
And,  by  the  agreement  between  R.  and  the  company,  it  was  ftirther 
provided,  that  the  railroad  track  used  in  operating  the  mine  shoald 
be  kept  in  repair  from  the  receipts  for  coal  sold  after  the  company- 
had  received  its  sap^y. 

HfUi: 

1.  That  this  contract,  not  providing  expressly  for  a  partnership,  does  not 
create  that  relation  between  R.  and  the  company  as  to  all  their  deal- 
ings under  it. 
'2.  That  the  oompany  is  not  liable  to  D.  for  iron  purchased  by  R.,  on  the- 
credit  of  R.  A  D.,  for  the  repair  of  the  railroad  traok  in  the  mine, 
when  it  does  not  appear  that  there  was  any  money  in  the  fnnd  provi- 
ded by  the  contract  for  making  such  repidrs;  and  that  the  purchase 
was  made  against  the  objection  of  the  company ;  all  of  which  was 
known  to  R.  &  D.  before  the  purchase. 

Judgment  affirmed. 

308.  Warren  H.  Withers  v.  William  A.  Ewing  et  al.  Error  to  the  District 
Court  of  Lucas  County. 

MARTIlf,  J. 

A  trustee  under  a  will,  who  was  «l8o  executor  of^the  same,  was  empow- 
ered to  manage  and  sell  trust  property,  and  in  the  course  of  the  busi- 
ness wrongfully  converted  trust  ftinds  to  his  own  use,  and  for  wliich 
he  gave  his  note,  secured  by  a  mortgage,  to  a  third  party,  in  trust,  for 
and  to  the  acceptance  of  his  beneficiaries,  some  of  -whom  are  minors 
and  are  benefited  thereby. 

His  beneficiaries,  because  of  bis  said  default,  and  for  other  reasons  afKdct- 
ing  him  personally  and  rendering  him  unfit  to  j^tain  the  trust,  re- 
quested him  to  resign,  which  he  reftised  to  do.  Afterwarda  he  re- 
signed, and  was  allowed,  in  settlement  of  his  trust  account,  all  bis 
disbursements,  and  was,  at  the  request  of  his  beneficiaries,  also  al- 
lowed for  his  services,  a  sum  in  excess  of  the  usual  allowance  proper- 
for  a  faithful  trustee. 

In  an  action  upon  the  note  and  mortgage ;  JTefd  .- 

1.  The  note  and  mortgage  were  valid  and  enured  to  the  benefit  of  the 

beneficiaries  on  delivery. 

2.  It  was  the  duty  of  the  trustee  to  resign  when  requested.    And  a  proaa- 

ise  by  the  beneficiaries,  in  consideration  that  he  Vould  resign,  to 
cause  the  note  and  mortgage  to  be  canceled  and  surrendered,  in  ad- 
dition  to  procuring  him  said  allowance  for  his  services  is  void. 
Judgment  reversed. 

4M.  Hylvester  Smith  v.  Edward  N.  Joselyn  et  al.  Error  to  the  District 
Court  of  Richland  County. 
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1.  S.  had  kniwledge  that  his  agent,  by  culpable  oarelessneas,.  had  lost 

money  ooUeoted  by  him  in  the  diaoharge  of  his  duties,  and  for  that 
reason  required  that  he  should  either  give  a  bond  to  pay  overall 
moneys  hereafter  received  or  collected  by  him,  or  quit  his  employ- 
ment. S.  did  not  inform  the  sureties  of  his  agent's  former  culpable 
carelessness  and 'they  had  no  knowledge  thereof.  Held:  That  the 
principal  cannot  avail  himself  of  the  guaranty  thus  obtained. 

2.  After  evidence  had  been  given  tending  to  establish  the  state  of  fiustii 

set  out  in  the  preceding  paragraph,  it  was  error  for  the  Judge  to  in- 
struct the  Jury  that  it  was  their  duty  to  return  a  verdict  for  S. 
Judgment  of  the  District  Oourt  affirmed. 

462,  Henry  Gook  et  al.  v.  Clarissa  M.  Courtright.    Error  to  the  District 

Court  of  Richland  County. 
Obavobb,  C.  J. 

1.  Under  the  act  of   ICay  4,  1889  (66  Ohio  L.  91),  a  promissory  note 

stipulating  for  the  payment  of  the  principal  at  a  future  time  **  with 
interest  thereon  at  eigh|  per  centum  per  annum,  payable  semi-an- 
nually until  paid,"  is  not  usurious. 

2.  The  semi-annual  interest  bears  interest  at  six  per  cent,  per  annum 

flnom  the  day  it  became  due  until  paid,  but  forms  no  part  of  the  in- 
terest stipulated  for  *'  upon  the  amount  of  such  note." 
Judgment  affirmed. 

481.  Bridget  Dwyer  v,  Bridget  Fairchild.  Error  to  the  District  Court  of 
Greene  County. 

BTTHaCOUBT. 

The  opinion  of  the  court  in  BireheU  v.  Netuter^  36  Ohio  St.  336,  inclines  us 
to  hold  the  oMwer  in  this  case  good;  but  we  think  the  evidence  states 
an  agreement  similar  to  the  one  there  held  insufficient.  Hence  the 
judgment  of  the  district  court  ought  to  be  and  is  affirmed.  No  further 
report  will  be  made. 

468.  Incorporated  Village  of  Shelby  v,  G^eorge  Boenau.  Error  to  tbe 
District  Court  of  Richland  County. 

Bt  thx  Court. 

B.,  after  conviction  and  sentence  under  a  village  ordinance,  duly  filed  a 
petition  in  error  in  the  common  pleas.  That  court  reversed  the 
judgment  of  the  mayor.  The  village  carried  the  case  on  error  to  the 
district  court,  which  held  that  it  had  no  Jurisdiction,  and  dismissed 
the  case. 

Held  .*  Where  a  defendant  in  a  criminal  action,  institutes  proceedings 
in  error  and  obtains,  in  a  court  above  the  trial  court,  a  Judgment  of 
reversal,  the  prosecutor  may  properly  seek,  in  a  still  higher  court,  a 
reversal  of  that  Judgment. 

Although  the  district  court  erred  in  holding  that  it  did  not  have  Juris- 
diction of  the  case,  an  inspection  of  the  record  shows  ttiat  the  Judg- 
ment of  the  court  of  common  pleas  was  right.  The  effect,  of  the 
Judgment  now  complained  of  being  an  affirmance  qf  the  common 
pleas,  we  decline  to  reverse  it.    No  further  report  will  be  made. 
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2B8.  Elsaa  v.  Longworih  et  al.  Error  to  the  District  Court  of  HamiltMi 
County.    Judgment  affirmed.    Ko  penalty.    No  report. 

468.  City  of  Cincinnati  v.  Hutiel.  Error  to  the  District  Court  of  Hamil- 
ton County.  Judgment  of  district  court  reversed  and  that  of  com- 
mon pleas  affirmed.    Ko  further  report. 

471.  Coyle,  Administratrix,  v.  King  Iron  Bridge  and  Manufacturing  Co. 
et  al.  Error  to  the  District  Court  of  Cuyahoga  County.  Judgment 
affirmed.    No  penalty.    No  report. 

476.  Thacker  et  ux.  v.  Sheeran  et  ux.  Error  to  the  District  Court  of 
Perry  County.    Judgment  affirmed.    No  penalty.    No  report. 

MOITOK  DOOKXT. 

No.  26.  Gerlaoh  v,  Redinger.  Motion  to  reinstate  cause  No.  386  on  the 
General  Docket.    Motion  granted. 

AanoNinniT  for  oral  abovuxht 

WednMday^  November  14. 

448.  Frederick  W.  Pelton,  treasurer,  etc.  v.  Richard  Oilmour.    Brrer 
to  the  District  Court  of  Cuyahoga  County. 

449.  James  M.  Loren  A  Co.  v.  Joseph  M.  HSllhouse.    Error  to  the 
District  Court  of  Franklin  County. 

We6nie9dtty^  November  21. 

464.  Pittsburgh,  CinciDnati  A  St.  Louis  Railway  Co.  v.  Joseph  W. 
Wright.    Error  to  the  District  Court  of  Perry  County. 

466.  Ohio  ex  rel.  C.  N.  Olds  v.   Commissioners  Hocking  County. 
Error  to  the  District  Court  of  Hocking  County. 

Wedneaday,  Notfember'2S, 

467.  Chauncey  Winchell  v.  Frank  Frost.    Error  to  the  District  Court 
of  Portage  Count3% 

■IM.  Uttle  Miami  R.  R.  Co.  v.  James  H.  Hambleton  and  the  P.  C.  A 
St.  L.  Ry.  Co.    Error  to  the  District  Court  of  Hamilton  County. 

Wednesdoy,  December  5. 

400.  Smith  Bridge  Co.  v,  Samitel  A.  Bowman,  trustee,  etc.,  and  the 
8.  J.  A  P.  R.  R.  Co.    Error  to  the  District  Court  of  Clarke' County. 

476.  Wm.  E.  Brown  v.  Samuel  Kuhn  et  al.    Error  to  tlie  District 
Court  of  Butler  County. 

Wedmeadajf  December  12. 

478.  Cincinnati  Consolidated  Street  Ry.  Co.  v.  Jacob   Nolthenius. 
Error  to  the  District  Court  of  Hamilton  County. 

490.  John  0*Brien  et  al.  v.  Board  of  Education  of  Hiram  township. 
Error  to  the  District  Court  of  Portage  County. 

N.  B.— Under  Paragraph  6,  Rule  2,  no  case  under  No.  000  not  heretofore 
marked  for  Qr>l  argument  •will  be  so  marked  unless  the  Commissien 
shall  ilesire  it. 
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DIGEST  OF  CASES. 


^Ailment—  GraiuUoui  Deposit  of  Bond*  in  Bank—  NeffUgenee,—  The 
plaintiff  deUTered  to  the  defendant  bank  94,000  of  United  States  bonds, 
and  reoeiTed  this  in  writing:  **  Received  of  J.  W.  Whitney  four  thon- 
aand  dollars,  for  safe  keeping  ss  a  special  deposit.  8.  M.  Waite,  C." 
Mddi  That  it  was  a  naked  deposit  vrithoat  reward ;  that  the  defendant 
wonld  not  be  liable  Ibr  the  robbery  or  larceny  of  the  bonds  unless  there 
was  oomplidty  or  bad  faith ;  that  it  was  answerable  only  for  IVaud  or  for 
gross  neglect ;  that  the  law  demands  gooa  teith  and  the  same  care  of  the 
plaintiff's  bonds  ss  defendant  took  of  its  own  of  like  character.  The 
bonds  were  not  delivered  at  the  solicitation  of  the  defendant;  the  bail- 
ment wss  gratuitous ;  and  it  wss  error  for  the  court  to  allow  the  Jury  to 
speculate  ss  to  the  benefit  derived  flrom  the  purchase  and  sale  of  coupons. 
IFAiCiuy  V.  JFirsl  NL  S%BrcUUeboro,  VK    Ool.  L.  Rep.,  Nov.  1, 188S. 


Chatteli  Sale  DeKtwy.— To  constitute  a  delivery  of  chattels  sold, 
the  articles  must  be  set  apart  so  that  possession  can  be  taken  by  the 
.purshaser,  without  any  further  act  on  the  part  of  the  seller  except  in 
the  case  of  such  articles  ss  wine,  oil  or  grain  of  common  quality  and  as 
are  incapable  of  identification ;  Ximberly  v.  PcUehm^  19  N.  T.  333;  Ward 
V.  SkaWf  7  Wend.  404 ;  Downer  y,  T%ompsonf  2  Hill  137 ;  2  Parsons  on  Con- 
tracts 160 ;  2  Kents  Com.  486 ;  VecLzy  v.  JETarmony,  7  Greenl.  91 ;  Isher- 
woodv.  WkUmare,  11  M.  A  W.  34&;  Avery  v.  Steward,  2  Ct.  68.  Hetd,  in 
this  case,  that  there  should  be  such  an  offer  of  delivery  by  one  party  that 
the  other  party  could  Intelligently  accept  or  reject  it,  without  anything 
required  to  be  done  by  him  involving  delay,  labor  and.  expense.  That 
the  contract  required  the  respondent  to  deliver  on  the  skids  the  mer- 
chantable lumber  called  for  by  the  contract,  so  assorted  and  separated 
from  lumber  not  so  called  for  as  to  be  capable  of  identification,  accept- 
ance and  immediate  removal  as  a  distinct  lot,  so  ss  not  to  delay  the  mill. 
And  that  until  this  was  done  there  was  no  sufficient  offer  to  deliver  so 
as  to  place  the  appellant  in  default  for  not  accepting  and  carrying  it 
away.    Hbff^nan  v.  King.    Wis.,  Oct.  23,  1883.    Wis.  L.  N.,  Nov.  2, 1883. 

Ooatraet— ^Mit  on—Evidenee,—ln  an  action  to  recover  balance  of  con- 
tract price  for  manufacturing  lath  at  defendant's  mill,  the  plaintiff,  on 
his.  re-direct  examination,  was  asked  by  his  counsel  **  Do  you  know  what 
the  usual  price  was  last  winter  for  sawing  lath?"  which  question  he 
was  allowed  to  answer  against  objection.  Held,  that  his  question  and 
others  were  irrelevant  and  should  have  been  excluded.  Krammeu  v. 
Meridian  MiUOo.    Wis.,  Ont.  23, 1883.    Wi«.  L.  N.,  Nov.  3,  1883. 


Goaaty—Damo^etf— Return  for,— A  county  may  bi-ing  an  action  in  its 
own  name  against  any  one  who  destroys  the  usefulness  of  the  highways 
of  the  county.  Lawrence  Ob.  v.  (^uxUaroiRy,  Gb.  Vs.,  June.  Den  v.  L. 
J.,  Oct.  9,  1883. 
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JiwiUnMf—Bxperi  2\»ttmof^y—  What  NoL^Whrnt  is  the  width  of  a 
road  or  opening,  and  whether  there  is  sufileient  room  in  such  road  or 
opening  to  turn  a  team,  is  a  fact  to  which  a  witness  may  testify,  and 
snoh  evidence  will  not  be  expert  testimony.  Ftmition  v.CLlLl.dtP,  By. 
Cb.    Sept.  19, 1888.    16  N.  W.  Bep.  518. 

Firs  iBfuanae— Pol^y— ^Se^picIaeJeNU  cm  to  Oecupaney^OrtU,  Argeemtmi. 
—  ITalver.— Tbe  condition  of  the  (wliy  is  that "  if  the  above  mentioned 
premises  shall  become  vacant  and  nnoccnpied,  and  so  remain  with  the 
knowledge  of  the  assured,  without  notice  to  and  consent  of  this  com- 
pany indorsed  thereon,  the  policy  shall  be  void,  ifefd,  That  the  condi- 
tion applies  as  well  to  non-occupancy  at  the  time  of  the  renewal  of  the 
policy  as  to  subsequent  non-occupancy.  The  evidence  shows  a  waiver 
of  the  condition  on  the  part  of  the  company  as  to  ceoupan<7  at  the  time 
the  policy  was  renewed ;  but  the  agent  of  the  company  said  in  effect 
that  the  policy  would  be  void  unless  the  premises  were  occupied  wh«i 
burned.  Tliis  was,  in  oflfect,  a  waiver  as  to  present  occupancy  on  con- 
dition of  future  occupancy,  or  when  a  loss  should  occur.  Tbe  premises 
remained  unoccupied  until  the  fire,  against  the  condition  of  the  policy 
which  was  not  superoeded  but  rather  confirmed  by  the  oral  agreement. 
Evidence  showing  the  whole  understanding  of  oral  agreement  in  re- 
spect to  the  waiver  of  the  condition  of  oconpaacy,  was  clearly  admissi- 
ble. HoUshkiM  V.  H<me  Ins.  Co.  of  N.  Y.  Wis.,  Oct.  28, 1888.  Wis.  L.  N., 
Nov.  8, 1883. 

PartnsTiUp— l\creAas«  of  Intereat^AeooutUmg.-^A  purchaser  at  an 
execution  sale  of  the  interest  of  one  partner  in  the  partnership  assets,  if 
such  purchaser  be  a  non-resident  of  the  state,  may  maintain  a  bill  in 
equity  against  the  remaining  partner  for  a  division  of  such  assets  and  an 
accounting,  notwithstanding  the  fact  that  the  partner,  whose  interest 
is  so  purchased,  could  not  himself  have  filed  such  bill  for  want  of  the 
requisite  dtisenship.  Such  suit  is  not  "  founded  upon  contract  in  ftevor 
of  an  assignee,"  within  the  meaning  of  the  first  section  of  the  act  of 
1876.  McNichia  v.  Phdta.  U.  S.  C.  C.  E.  D.  Bfich.,  December  28, 1882. 
Wis.  L.  N.,  Oct.  12, 1888. 

Pxaotise— Jnterventn^.^A  party  can  not,  by  one  petition,  intervene 
in  several  distinct  and  unconsolidated  actions,  nor  is  a  petition  of  inter- 
vention, signed  by  an  agent  of  the  intervener,' suflldent.  RosaAamm 
y.  Adams.    la.,  June  15, 1888.    Den.  L.  J.,  Oct.  23, 1888. 


Beal  Iitats— i¥omi»e  to  EsceaOe  a  Mortffage^PurehMe.—When  a 
party  who  procures  a  loan,  promises  to  execute  a  mortgage  on  his  land 
as  security  therefor,  and  subsequently  conveys  the  land  to  another  as 
security  for  certain  claims,  the  lender  may,  upon  payment  of  the  amount 
of  such  claims,  have  the  amount  loaned  by  him  made  a  lien  on  the  land,  to 
be  enforced,  if  necessary,  by  a  sale  thereof.  A  purchaser  of  land  pendmte 
Ittv  cannot  acquire  any  interest  in  the  land  involved  in  such  suit  as 
against  the  plaintiff  therein.  Walsh  v.  Orifflth.  la.,  Sept.  21, 1883.  Chi- 
cago L.  N.,  Oct.  20, 1883. 
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MkUi9UM^Dividend$"'THx^AUempi  to  Elvade.— The  act  of  1872  pro- 
Tided  that  the  Ridge  Avenue  Passenger  Railway  Company  <*  shall  annu- 
ally pay  into  the  treasury  of  the  olty  of  Philadelphia,  for  the  use  of  the 
aaid  city,  a  tax  of  six  per  oeotum  upon  so  much  of  any  dividend  de- 
clared which  may  exceed  six  per  centum  upon  their  said  capital  stock/' 
Held,  that  this  meant  six  per  cent,  upon  so  much  of  the  capital  stock  as 
was  paid  in,  and  that  if  the  dividends  for  the  whole  year  amounted  to 
over  six  per  cent.,  the  company  was  liable  to  the  tax.  The  company  cai\^ 
not  escape  taxation  by  declaring  dividends  of  less  than 'six  per  cent., 
if  all  the  dfvioends  in  one  year  amount  to  over  six  per  cent.  OUl/ 
•/  PMladdphia  v.  Ridge  Ave.  PoMenger  By.  Ob.  Pa.,  March  12,  1888. 
Pitts.  L.  J.,  Oct.  81, 1883. 

Bial  Bstate— fiioto— CbfUroef— B>««eMion  m  FStiuro,—li  la  not  neces- 
sary that  a  contract  for  the  sale  of  real  estate  should  vest  in  the  vendee  a 
right  of  immediate  and  exclusive  possession.  -It  is  enough  if  it  creates, 
as  the  contract  in  this  case  did,  a  vested  interest  to  be  enjoyed  in  posses- 
sion infutuTO.    Book  v.  Book.    Pa.,  Oct.  22, 1888.    Pitta.  L.  J.,  Oct  81, 1888. 


*Baal  BBtate--6b20~Z>^^l6ieney~Obmpeiuat<on.---Where  there  is  a  de« 
fldency  in  the  quantity  of  land  sold,  the  rule  of  compensation  or  abate- 
ment is  according  to  the  average  value  per  acre  of  the  whole  tract,  unless 
particular  circumstances  require  a  departure  fh>m  that  rule.  Blesainffs* 
Admr.  v.  BeaUif,  1  Rob.  806,  followed.  To9t  v.  OeMer.  Va.,  July  28, 
1888.    7  Va.  L.  J.  624. 


Beal  'EgUU—Saie  o/^Note  for  Purehaa^  Moneif^Swre^-^Whm  Not 
XAoMe.— When  a  promissory  note  is  given  as  security  for  part  of  the 
purchase  money  of  real  estate,  and  on  default -of  the  vendee  the  sale  is 
afterwards  rescinded,  and  the  property  re-sold,'  no  action  can  be  main- 
tained by  Che  vendor  against  the  surety  on  the  note.  Wearing  v.  Shoe- 
maker.    Pa.    18  W.  N.  of  C,  287. 

Beal  Bstate— Fofictttory  Oonveifance—Onifide^Uial  BeUUiona^In/ercmee 
o/ .^aud.— A  transaction  between  persons  in  a  confidential  relation  is 
watched  with  extreme  Jealousy  and  solicitude,  and  if  there  be  found  the 
slightest  trace  of  undue  influence  or  unfair  advantage,  redress  will  be 
given  to  the  injured  party.  In  this  case,  owing  to  the  near  conneotien 
between  the  parties,  the  transaction  itself  is  considered  w&  suspicious 
as  to  cast  the  burden  of  proof  upon  the  person  who  seeks  to  support  it, 
to  show  that  he  has  taken  no  advantage  of  his  influencte  or  knowledge, 
and  that  the  arrangement  is  fair  and  conscintions.  A  voluntary  deed 
from  a  son  of  intemperate  habits  to  his  (kther  in  affluent  ciroumstancea, 
containing  no  power  of  revocation,  and  no  proper  provision  for  the 
wife  and  child  of  grantor,  and  executed  without  independent  ad- 
vice of  counsel  representing  the  grantor  alone,  set  aside  by  the  court,  in 
the  absence  of  proof  by  the  grantees  that  it  was  the  intelligent,  deliberate 
and  tree  act  of  the  grantor,  done  of  his  own  desire  and  accord,  and  n<» 
pt^f  that  the  transaction  was  righteous.  Meirkey^a  App.  Pa.,  Oct.  2, 
1888.    Leg.  Int.,  Nov.  2, 1883. 
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BmI  Iitata— iVatMi— AnfitiliiMfU  of  Omi^^yasiee.— Aotion  to ,  ttnnul  a 
deed  of  opnyeyanoe.  The  plainUfl;  being  %  gimndchild  of  the  d^enduits^ 
and  kftying  resided  with  them  ainoe  h^r  infancy,  while  under  their  oMne 
and  protection  was  indnced  to  make  a  conveyance  to  them  of  all  her 
property,  without  valuable  oonaideration.  H4A.  that  the  deed  should  be 
annulled.  J^roum  y.  Bttr6anik.  Cal.,  Aug.  28,  1888.  Chicago  U  A.,  Oot» 
28,1883. 

Sheriff— JDceeMt^oiii-JIf^imetiofi.— In  an  injunction  to  restrain  aherilf 
from  seiaing  and  selling  plalntifTs  property  to  satisfy  execution.  J7aid; 
that  upon  the  findings  of  fiMst  the  plaintiff  was  not  entitled  to  the  relief 
demanded.  That  to  be  entitled  to  such  relief,  he  must  have  shown 
either  that  the  Judgment  had  been  in  fSwt  paid  and  satisfied  by  the  other 
defendants,  or  that  he  stood  in  the  relation  of  surety  on  the  note  upon 
which  the  Judgment  was  rendered,  for  the  other  defendants  in  the  Judg- 
ment or  some  of  them,  and  that  such  fiust  was  known  to  plaintiff.  That 
defendants,  who,  as  between  themselves,  are  equally  bound  to  pay  the 
debt,  can  not  complain  of  the  rule  that  the  Judgment  creditor  having  a 
Judgment  against  several  def^dants,  may  direct  the  ofllcer  holding  the 
execution  to  make  the  amoont  of  the  same  out  of  the  property  of  such 
of  the  defendants  as  he  may  see  fit  to  proceed  against.  Hy4e  v.  Boffers, 
Wis.,  Oct.  23,  1883.    Wis.  L.  N.,  Nov.  3, 1883. 


Water  Sight— AcM^  Use^Bmimeni  i>omata.— Supplying  a  town 
with  pure,  .fresh  water  is  a  public  uise.  The  right  of  an  individual 
to  enjoy  the  uninterrupted  fiow  of  water  in  a  stream,  running 
through  his  land,  may  be  condemned  for  public  use  under  the  Emi- 
nent Domain  Act.  St.  Helena  Water  Ob,  v.  Worbea.  Col.  Benv.  L.  J., 
Oct. «,  1883. 

Will— i>evi8e—Q>dieil—G>n«ertie£t'on.— The  material  {nrovlsions  of  the 
will  in  this  case  were  as  follows:  '*  Item  8.  Igiye  and  bequeath  unto  each 
of  the  children  ot  Robert  Qvy  •  •  •  and  his  wife,  who  may  apply 
for  the  same  within  twelve  months  after  my  decease,  the  sum  of  |2,000." 
By  a  codicil  testator  further  provided:  ''Second.  In  explanation  of 
item  eight,  of  my  will,  I  farther  direct,  that  as  to  such  of  the  children 
of  Robert  GUV  as  shall  fail  within  twelve  months  of  my  decease*,  to  com  • 
municate  by  writing,  information  of  their  existence  and  whereabouts  to 
my  executors,  the  legacy  to  them  thereafter  shall  be  treated  as  canceled. V 
Heidf  that  this  was  only  a  legacy  to  such  children  of  Robert  Qay  as 
might  be  living  at  testator's  death,  and  that,  notwithstanding  the  act  of 
1844,  which  prevents  the  lapsing  of  legacies,  the  grandchildren  of  Rob- 
ert Gay  could  not  take  their  deceased  parent's  share.  Fairfax^e  App. 
Pa.,  May  21, 1883.    Pitts.  L.  J.,  Oct.  31, 1883. 


Writ  of  ProMbitioB— BemotuZ  of  Cduae--  When  JMued.— The  supreme 
court  will  not  grant  a  writ  u>  prohibit  the  superior  court  from  proceed- 
ing in  a  case  where  a  petition  and  bond  for  the  removal  of  the  suit  to  the 
federal  court  has  been  filed.  A  P.  Ji|y.  Cb.  v.  JSHperior  Court  of  Lo9  An- 
ffdea,    June  S7.    Denver  L.  J.,  Sept.  11. 
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CURRENT  TOPICS. 

AMXenVGOAfB. 

Our  article  on  ''  Court  Reform  "  has  brought  ns  a  letter  from 
F.  M.  Chandler,  Esq.,  of  the  Cleveland  bar,  which  adds  the 
weight  of  practical  experience  to  our  suggestion,  that  cases  be 
assigned  by  the  clerk,  when  the  issues  are  made  up,  in  place 
of  by  the  court.  He  says,  among  other  things:  "  This  plan 
has  been  in  vogue  in  the  common  pleas  court  in  this  county 
for  the  past  eight  or  ten  years,  and  works  admirably.  There 
is  a  rule  of  court  which  requires  attorneys  to  £le  with  the 
clerk,  at  least  ten  days  prior  to  the  first  day  of  the  term,  a 
written  notice  giving  the  numbers  of  their  cases,  and  whether 
the  same  are  to  be  tried  by  court  or  jury,  and  the  weekly  na^ 
aignments  are  made  only  from  the  cases  which  have  been  bo 
noticed,  and  about  once  a  year  the  court  calls  the  cases  on  the 
trial  docket  which  have  not  been  noticed  for  trial  for  one  year, 
and  unless  good  cause  is  shown,  they  are  stricken  from  the 
docket  for  want  of  prosecution ;  this  disposes  of  a  great  mass 
^f  cases  which  have  been  settled  out  of  court,  and  the  attor- 
neys fail  to  have  proper  entries  made,  and  others  whiph  oiily 
-go  to  lumber  up  the  dockets.  When  the  notices  are  filed  with 
the  derky  he  merely  makes  a  memorandum  on  the  margin  of 
the  trial  docket  opposite  the  case,  |'  Noticed,"  and  whether  for 
court  or  jury,  and  he  is  ready  to  make  the  assignment  In  tkia 
county  out  of  about  2,000  cases  on  the  trial  docket  but  aboat 
eight  or  nine  hundred  are  noticed  each  term,  and  as  a  oonsa- 
4iience,  the  court  goes  through  the  docket  ^aoh  term.  Ywir 
•Mggestion  is  practical." 
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A  nxxLT  nrmnnos. 

The  committee  to  examine  applicants  for  admission  to  the 
bar,  before  the  supreme  court,  this  month,  submitted  the  fol- 
lowing to  the  court: 

*'  The  committee  beg  leave  to  say  that  the  experience  under 
the  present  laws  and  rules  for  admission  to  the  bar  shows  that 
the  time  devoted  to  the  study  of  the  law  by  applicants  is  not 
sufficient  Persons  who  at  the  end  of  two  years'  study  were 
found  unprepared  have,  on  more  than  one  occasion,  after  a  de- 
lay of  six  or  twelve  months,  devoted  to  earnest  study,  been 
found  exceptionally  well  prepared  for  admission.  We  think 
a  change  of  the  law  increasing  the  period  of  study  from  two 
to  three  years  would  be  advisable. 

'^  Respectfully  submitted,  M.  A.  Dauohsbtt« 

''  JOSXPH  H.  OUTHWAITB,  WiLLIAM  M.  EOONS, 

"  W.  a  McCuNB,  W.  B.  Tblfaib.'* 


NOTES  OF  CASES. 


aiTESnOVABLX  PKAOnOS. 

It  iethe  well  settled  law  of  this  country  that  the  affidavit 
of  a  juror  can  not  be  introduced  to  impeach  the  verdict  of  the 
jury,  although  the  United  States  Supreme  Court,  in  V.  S.  v. 
jRtfid,  12  How.  861,  refused  to  lay  down  any  rule  on  the  subject, 
and  the  Supreme  Court  of  Tennessee  has  permitted  such  affida- 
vits to  be  introduced  to  show  misconduct  on  the  part  of  the  jury, 
such  as  casting  lots  or  playing  cards  for  their  verdict;  but 
they  have  never  gone  to  the  extent  of  admitting  such 
affidavits  to  attack  the  judgment  of  the  jury  by  showing  it  to  be 
defective  in  the  intellectual  process  employed  in  reaching  the 
verdict ;  Crawford  v.  Stale,  2  Yerg.  60;  Booby  v.  State,  4  Id.  Ill  ; 
Hudson  V.  Suae,  9  Id.  408 ;  EOedge  v.  Todd,  1  Humph.  43 ;  Bm- 
neU  V.  Baker,  lb.  399;  Johnson  v.  Perry,  2  Id.  670;  Harvey  v. 
Jones,  3  Id.  157 ;  Norria  v.  StaU,  lb.  333 ;  Saunders  v.  FuUer,  4 
Id.  518 ;  FUeher  v.  Stait,  6  Id.  256;  Cochran  v.  SlaU,7  Id.  546 ; 
Ndaonv.  Stale,  10  Id.  518;  LuOer  v.  Suue,  11  Id.  170;  Lewie  ▼. 
Mtoaes,  6  Cold.  197 ;  Oaloin  v.  Siale,  lb.  288 ;  Railm^  Co.  v.  A^ 
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totuf,  9  Heisk.  253 ;  Wade  v.  Ordway,  1  Baxt.  229 :  Dunnatoay  v. 
auue,  3  Id.  206,  vidcBlao  HaU  v.  Robinacn,  25  Id.  91;  LUOey. 
Uurrabeej  2  Me.  37  and  note ;  Hovey  v.  Luce,  31  Id.  346 ;  Jad^ 
Bon  Y.  Deckensony  15  Johns.  309 ;  Ex  parte  CaykendaU,  6  Cow.  53. 

Justice  Hammond  says,  in  Rumford  Chemical  Works  v.  Firme^ 
(D.  S.  C.  C.  W.  D.  Tenn.)  20  Alb.  L.  J.  18,  that  public  policy 
forbidsthe  introduction  of  juror's  affidavits  to  prove  anything 
which  may  have  transpired  in  the  jury  room  whilst  con- 
sulting upon  the  verdict,  because  it  would  open  the  widest 
door  for  endless  litigation,  fraud  and  perjury. 

The  same  strict  rule  should  be  applied  to  court  records.  If 
the  court  records  can  be  filched  by  an  enterprising  reporter  in 
petticoats  in  order  to  make  a  **  scoop,"  what  may  not  a  wiley 
but  unscrupulous  and  fearless  attorney  do  to  win  his  case, 
**by  fair  means  or  foul,"  if  you  but  give  him  a  chance.  The 
'' doctoring  of  records"  is  as  disreputable  and  unprofessional 
as  manufacturing  evidence,  packing  juries,  or  bribing  courts, 
and  should  be  so  regarded ;  for  he  who  will  do  the  one  wants 
but  the  chance  to  do  the  other. 

The  supreme  court  commission  in  the  case  of  Pearson  v. 
Pierce^  where  it  was  sought  to  show  by  the  affidavit  of  an  ex- 
court  official  what  the  court  records  did  and  do  not  show,  have 
refused  to  recognize  such  proceeilings  as  giving  them  j urisdio- 
tion,  are  eminently  just  and  proper  conclusions. 


ORIGINAL  ARTICLES. 


.WIHHIHG  CABES.-HO.  IT. 

Omrage  in  Court. — A  very  brilliant  defense  was  made  by 
-General  Rousseau,  in  Louisville,  in  1857,  where  a  remarkable 
trial  was  conducted  with  a  spirit  and  energy  seldom  witnessed. 
It  appears,  as  reported  by  Harper  Brothers,  that  a  family  of 
«ix  persons  named  Joyce  were  murdered,  and  their  bodies 
bttrned  near  the  city. 

Suspicion  fell  on  some  negroes  on  an  adjoining  plantation, 
who  were  seized,  threatened,  and  hung  up  until  half  dead 
9akd  k  confession  sought  to  be  gained,  but  was  refused.    One 
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was  tied  to  a  stake  and  a  fire  kindled  near  him,  when  he^  to 
avoid  bdrning,  opnfeased  that  himself  and  the  others  commit- 
ted the  murder.  They  were  arrested  and  placed  in  jail  to 
await  their  trial.  The  master  believed  them  innocent,  and 
retained  Rousseau ;  no  other  counsel  could  be  retained. 

The  excitement  was  tremendous.  The  undertaking  of  such 
a  defense  single-handed  was  brave  and  courageous.  Many  of 
.  the  general's  friends  urged  him  to  not  sacrifice  his  popularity 
by  siding  with  such  debased  criminals.  Rousseau  replied^ 
**  the  greater  the  guilt  the  greater  the  need  of  a  good  lawyer  to 
defend  them,"  and  said  he  did  not  believe  in  confessions  ex- 
torted in  that  manner.  Then  many  cursed  him  openly  as  an 
"abolitionist.'*  The  trial  brought  a  crowded  court  room. 
The  8ole  survivor  of  the  Joyce  family  sat  inside  the  railing, 
with  a  crowd  othia  friends  just  outside  the  bar.  The  feeling 
of  an  outbreak  was  only  restrained  by  a  certainty  of  conviction. 
But  the  excitement  was  painful,  and  fears  of  a  momentary 
outbreak  prevailed. 

Rousseau's  conduct  was  prompt  and  daring.  The  confes- 
sion oi  the  tortured  negro  was  the  people's  sole  evidence.  He 
told  in  a  hesitating  way  how  the  murder  had  been  cqmmitted 
and  the  house  fired  in  several  places.  That  after  it  was 
encircled  in  flames,  the  youngest  child,  a  girl  of  two  years,  had 
been  over-looked — now  arou«?ed  by  the  light,  called  to  her 
mother  to  know  if  she  was  cooking  breakfast.  A  death-like 
stillness  followed,  when  one  of  the  jurymen,  shading  his  face 
with  his  hands,  muttered  ''Tut,  tut,  tut  I"  in  a  half  hissing 
sound. heard  over  the  court  room,  when  a  cold  shudder  ran 
through  the  crowd,  and  in  the  excitement  young  Joyce  sprang 
to  his  feet  and  said,  excitedly  :  *^I  want  my  friends  who  think  them 
negroes  guiUy  to  hdp  me  to  hang  fA^m."  A  wild  shoiit  and  clear 
clicking  of  pistols  was  his  answer.  J^^yce  drew  his  knife  from 
a  sheath  and  sprang  toward  the  prisoners.  Rousseau  caught 
him  by  the  throat  with  one  hand  and  clasped  the  wrist  with 
the  other,  thrust  him  back  to  his  seat,  and  confronted  the 
crowd  with  the  aid  of  two  policemen.  The  crowd  made  a 
rush  in  the  direction,  and  Rousseau  said :  "Tell  yoi/r  friendBi 
Mr.  Joyce,  while  they  attend  the  negroes  I'll  attend  to  you^** 
Joyce  waived  his  friends  back,  and  the  judge  ordered  poliot^ 
men  to  aid  the  sheriflT  to  protect  the  court  and  keep  order: 
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"Don't  do  that,  your  honor,"  said  counsel,  **we  can  proieot 
ttie  law  and  its  officers.  There  are  enough  true  men  to  pro^ 
tect  the  'prisoners  from  mob  violence."  **Who  are  your 
Iriends?"  cried  the  furious  crowd.  ''You  are,"  said  Rousseau. 
Then  he  turned,  and  in  burning  words,  told  them  to  protect 
the  unfortunate  young  man  from  committing  a  crime  which 
would  forever  disgrace  them  as  a  law-abiding  community. 
The  crowd  calmned  down  and  said,  '^He's  right  1  he's  right  I " 

The  trial  proceeded  quietly  to  the  close,  when  the  verdict  of 
'^  not  guilty"  was  given  amid  terrible  excitement.  But  the 
prisoners  had  been  removed  in  lime  to  secure  protection.  But 
the  people  would  have  blood,  and  the  same  night  a  mass  of 
men  surrounded  the  jail,  removed  the  prisoners  and  hung  them 
to  trees  in  the  grounds  of  the  city  hull.  Mayor  Pelcher  was 
hit  by  a  missile  and  died  from  the  injury. 

In  several  trials  Rousseau  defended  negroes  from  aiding 
guilty  parties  in  escaping  from  slavery — then  a  high  crime 
in  Kentucky.  But  few  men  could  bear  such  a  character.  He 
later  became  a  senator,  and  famous  as  a  general.  And  later, 
was  employed  to  assist  in  a  famous  case — the  trial  of  Je£C 
Davis  for  treason. 

This  is  the  same  kind  of  bravery  that  Seward  showed  in  the 
Freeman  case — denounced  as  he  was  for  defending  a  negro 
who  had  killed  the  Van  Ness  family,  he  believed  in  the  pris- 
oner's innocence,  or  insanity,  and  followed  hiscase,  after  defeat, 
to  the  court  of  appeals,  where  a  reversal  was  secured,  and  pend- 
ing a  new  trial,  Freeman  died  in  jail.  His  brain  was  exam- 
ined and  found  to  l>e  actually  rotten. 

Cases  of  courage  in  a  court  room  would  fill  a  volume  of  rare 
reading.  They  are  known  in  almost  every  state.  But  I  have 
seldom  known  of  greater  courage  than  that  shown  by  the 
late  Sanator  Jacob  M.  Howard,  who,  while  prosecuting  in  the 
great  conspiracy  case,  became  convinced  of  the  innocence  of 
the  accused  (forty  men  for  attempting  to  burn  the  Michigan 
Central  Railroad  bridge  at  Niles),  said :  '*It  is  enough  for  coun- 
sel to  deprive  one  of  his  property,  or  rob  him  of  character  in  a 
oontest  for  his  client,  but  when  it  comes  to  taking  away  his 
liberty  for  years,  which  is  in  efifect  his  life,  and  depriving  his 
kindred  of  his  protection,  while  his  memory  is  branded  with 
tiie  stigma  of  a  felon's   name,  it  is  far  more  creditable  and 
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honorable  to  loee  a  case,  and  go  to  one's  judgment  hereafteiv 
vithoat  the  tiLrnish  of  human  blood  on  his  garments  forcom^ 
mitting  a  higher  crime  than  the  accused  was  charged  with." 
Ddrml,  Mich,  J.  W.  Donovami 


REPORTED    CASES. 

TAXSS-MISTAXE  OF  FACT— MOHST  PAID  UlTOBS— EECOTSBT. 

(OAto  Supreme  Court.    October  30, 1888.) 

WooLLEY  V.  Stalky. 

1.  Money  paid  under  a  mistake  of  facts,  apd  without  consideration,  may, 
as  a  general  rule,  be  re<H>vered  back. 

S.  Where  a  tax-payer  undj^r  a  belief,  justified  by  the  circumstances, 
that  there  is  a  legal  ehai-ge  against  his  property  upon  the  tax  dupli- 
cate in  the  hands  of  the  ti*easurer,  pays  the  amount  thereof  to  such 
treasurer,  when,  in  fact,  no  such  charge  appeared  on  the  duplicate, 
and  the  payor  was  under  no  legal  or  mo^al  obligation  to  pay  the 
same,  he  may  recover  it  back  as  a  payment  made  under  mistake  of 
fact. 

S.  Where,  a  bill  of  exceptions  discloses  alt  the  evidence  offered  on  ths 
trial,  and  this  court,  upon  examination  thereof,  finds  that  all  the  facts 
which  such  evidence  in  any  degree  tends  to  prove  will  not  sustain 
the  Judgment,  it  must  be  reversed. 

Motion  for  leave  to  file  a  petition  in  error  to  the  District 
Court  of.  Hamilton  County. 

Plaintiff  in  error  commenced  an  action  in  the  Superior 
Court  of  Cincinnati,  against  the  defendant,  to  recover  back 
the  sum  of  $424.84,  paid  to  the  defendant  as  treasurer  of  Ham- 
ilton county,  upon  an  illegal  demand  and  under  a  mistake  of 
fact.  The  petition  alleges  the  facts  substantially  as  they  are 
hereafter  recited.    The  defendant  filed  the  following  an»wer: 

''  Defendant  says  that  in  December,  1880,  there  was  due  and 
unpaid  on  said  premises,  taxes  to  the  amount  of  $424:84. 
That  plaintiff  came  to  the  auditor  of  Hamilton  county,  and 
admitted  to  him  an  indebtedness  in  said  sum  as  taxes  on  said 
premises;  and  asked  tha  said  auditor  for  a  bill  of  the  same^ 
and  an  order  upon  which  he,  the  plaintiff,  could  pay  the  said 
taxes  to  the  treasurer  of  said  county,  and  that  upon  said  order 
from  the  auditor,  duly  presented  to  the  treasurer  at  his  ofiiG*, 
•aid  taxes  were  received  by  the  defendant  from  the  plainiijET 
aa  such  taxes  on  said  premises. 
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^  DefendaDt  says  that  said  paymeDt  was  made  by  the  plaintiff 
Tolantarily,  and  with  full  knowledge  of  all  the  facts;  that  no 
demand  was  made  for  the  same  by  any  one  legally  authorized 
to  make  or  enforce  such  demand." 

And  he  denies  all  other  allegations  of  the  petition  not  herein 
specifically  admitted. 

It  was  admitted  upon  the  trial,  that  in  1871,  one  Lucien 
Ford  was  the  owner  of  lot  seven,  in  Kemper's  subdivision,  in 
the  city  of  Cincinnati,  that  the  decennial  appraisement  of 
real  estate  was  made  that  year,  and  this  lot  returned  by  the 
assessor  at  $5,003.  The  D>cennial  Board  of  Equalization 
increased  the  amount  to  $6,250,  which  amount  was  subse- 
quently equalized  and  reduced  by  the  county  and  state  boards 
of  equalization  to  $4,480,  at  which  valuation  it  was  placed  on 
the  tax  duplicate.  In  1871  Ford  sold  a  part  of  the  lot  to  the 
plaintiff,  and  the  remaining  part  to  one  Evans.  Tlie  auditor 
divided  the  total  valuation  between  the  two  parcels,  by  plac- 
ing the  part  bought  by  plaintiff  on  the  duplicate  at  $2,480, 
and  the  part  bought  by  Evans  at  $2,000,  Afterwards,  during 
the  same  year,  Evans  sold  his  part  to  plaintiff,  who  there- 
upon became  the  owner  of  the  whole  lot.  The  separation 
made  on  the  tax  duplicate,  however,  was  continued;  the  lot 
appeared  upon  the  duplicates  from  1871  to  1880,  inclusive,  as 
follows : 


1871 


Name. 


R.  Woolley 
Same. 


Lot. 


s.  e.  pt.  7 
\i.e.  pt.  7 


Feet. 


100x225 


Divisions. 


[Heirs.] 

E.  Kemper's 

Same. 


Value. 


$2,480 
2,000 


And  the  tdxes  charged  thereon  for  each  of  ^aid  years  was 
duly  paid.  In  1880  the  commissioners  of  the  county  entered 
into  a  contract  with  one  C.  F.  Hornberger,  by  which  said 
HornberKer  was  employed  to  ascertain  and  furnish  to  th^ 
county  auditor  such  facts  and  evidence  as  is  necef^sary  to 
authorize  him  to  subject  to  taxation  any  property  improperly 
omitted  therefrom,  etc.;  agreeing  to  pay  him  as  compensation 
therefor  twenty-five  per  cent  of  all  sums  collected  and  actually 
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paid  into  the  county  treasury  as  taxes  on  such  omitted  real 
property. 

That  plaintiff  owned  the  said  lot  seven,  and  had  regularly  pt^'id 
all  taxes  thereon,  and  that  there  was  no  charge  for  back  taxes 
upon  the  duplicate  against  said  property. 

That  plaintiff  received  a  written  notice  from  C.  F.  Horn- 
berger,  notifying  him  that  he  was  employed  by  the  coun^j 
commissioners  ^to  hunt  up  property  omitted  from  the  ta^ 
duplicate — that  some  of  plaintiff's  property  had  been  omitted, 
and  that  he  was  indebted  for  back  taxes  on  said  property,  and 
requested  him  to  call  on  him. 

That  plaintiff,  in  company  with  C.  F.  Hornberger,  wentte 
the  auditor's  office ;  that  a  wrangle  over  this  matter  took  place 
there ;  that  the  auditor  asked  plaintiff  if  the  tax  was  all  right; 
plaintiff  said:  "If  I  have  to  pay  the  tax,  I  presume  it  must 
be  all  right;"  that  the  auditor  gave  plaintiff  an  order  on  the 
treasurer,  in  terms  authorizing  the  treasurer  to  receive  $424.84 
tax  from  1872  to  1880,  on  $1,800  value,  on  part  of  lot  seven 
aforesaid  omitted  from  duplicate,  and  signed  the  same  as 
auditor.  Plaintiff  thereupon  paid  the  same  to  the  treasurer, 
taking  his  receipt  therefor  as  for  taxes  from  1872  to  1880  oa 
part  of  lot  seven,  valuation  $1,800,  omitted  from  tax  dupli- 
cate. 

All  the  above  recited  facts  were  admitted  on  the  trial. 

The  plaintiff  then  offered  by  his  own  testimony  to  prove, 
and  was  prepared  to  testify,  and  would  testify,  ^'  that  in  obe^ 
dience  to  said  notice,  J^e  called  on  C.  F.  Hornberger,  that  said 
Hornberger  represented  to  him  that  he  was  regularly  em- 
ployed by  the  county  commissioners  to  hunt  up  property 
omitted  from  the  tax  duplicate;  that  a  part  of  lot  number 
seven  had  never  been  returned  by  the  decennial  assessor  of 
1870,  andliad  been  omitted  from  the  tax  duplicates  of  1871 1» 
1880,  inclusive ;  that  there  were  taxes  duo  on  the  omitted 
part  of  said  lot,  amounting  to  over  $400 ;  that  the  same  wem 
tsharged  on  the  duplicate  against  him ;  that  if  he  did  not  paj 
them,  penalties  would  be  added,  and  the  lot  placed  on  d^n- 
quent  list  and  sold. 

The  defendant  objected  to  said  evidence,  the  objection  wm 
sustained  by  the  court,  to  which  the  plaintiff  at  thi  time.bf 
1^  counsel  excepted. 
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iThe  plaintiff  then  testified  as  follows:  ^'  At  the  time  I  pafd 
■aid  taxes,  I  believed  that  said  taxes  were  charged  up  against 
my  property  on  the  tax  duplicate,  and  that  the  auditor  had 
■o  certified  the  said  taxes  upon  the  tax  duplicate  to  the  treig^ 
orer  fl>r  collection,  and  that  these  charges  of  back  taxes  existed 
against  my  property,  in  the  auditor's  and  treasurer's  ofiBcea.  I 
did  not  find  out  that  these  taxes  were  not  charged  against  oie 
on  the  duplicate  until  some  time  after  I  had  paid  them. 

The  defendant  then  called  E.  W.  Pettitrt,  who  testified  as 
follows :  '^  I  am  the  deputy  auditor.  I  drew  the  order  on  the 
treasurer  to  receive  this.  This  tax  was  forepart  of  lot  seven« 
owned  by  plaintiff,  and  claimed  by  us  to  be  omitted  from  the 
duplicate.  This  tax  was  never  charged  upon  the  duplicate. 
I  generally  attend  to  the  business  of  making  out  orders; 
sometimes  the  auditor  does  it.  These  back  taxes  on  this 
omitteed  land  was  uirpaid." 

The  defendant  also  called  W.  S.  Cappellar,  who  testified  as 
follows:  "  I  am  the  county  auditor.  These  taxes  are  for  an 
.omitted  part  of  the  land  in  lot  No.  7^  Kemper's  estate,  belong- 
ing to  plaintiff,  not  returned  by  the  decennial  assessor  of  1870^'* 

And  this  was  all  the  testimony  offered  in  the  case. 

Judgment  was  rendered  for  the  defendant.  The  district 
court  affirmed  that  judgment,  and  leave  is  now  asked  to  file  a 
petition  in  error  in  this  court  to  obtain  a  reversal  of  suck 
judgment. 

John  R.  Von  Seggem,  for  the  motion. 

O.  J.  Jasgrove,  contra. 

Doyle,  J.  That  the  judgment  of  the  superior  court  is  erro- 
neous seems  (o  us  quite  clear,  and  if  we  have  power  £o  review 
it,  in  the  manner  in  which  the  question  is  presented,  it  must 
be  reversed. 

The  question  arises  in  the  case,  how  far  and  for  what  pur- 
pose, if  at  all,  we  can  look  at  the  bill  of  exceptions  to  deter- 
mine whether  the  judgment  was  based  upon  any  evidence  to 
rastain  it,  under  the  act  of  April  18,  1880,  80  Ohio  L.  169. 

That  we  can  not  consider  the  weight  of  the  testimony,  or 
examine  the  bill  of  exceptions  to  determine  whether  the  ver- 
dict or  judgment  is  against  such  weight,  is  clear.  Watmm  t. 
ftote,  ante.  If  there  is  any  evidence  in  the  record  which|  if 
true,  would  support  the  judgment  it  can  not  be  reversed  hers, 
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whatever  the  fact  may  be  as  to  where  the  clear  preponder- 
ance is. 

There  is,  however,  in  the  record  before  us  no  evidence 
which,  in  view  of  the  admitted  facts,  tends  to  establish  that 
any  tax  was  due  from  the  plaintiff  upon  the  lot  in  question, 
or  that  any  was  in  fact  charged  to  him  upon  any  duplicate  in 
the  hands  of  the  treasurer;  which  duplicate  is  »lone  his  au- 
thority to  receive  or  collect  any  money  as  taxes  from  the  citi- 
ren.  That  which  was  admitted  upon  the  trial  clearly  shows 
that  the  plaintiff  had  pnid  all  the  taxes  assessed  or  charged 
against  his  lot  for  the  years  in  question.  That  no^part  of  such 
lot  had  ever  been  omitted  from  the  tax  duplicates.  That 
there  was  no  error  to  correct,  and  the  auditor  never  exercised 
the  power  grunted  him  by  sections  1038,  1039,  1040,  Revised 
Statutes,  to  correct  errors  in  the  duplicate.  And  that  the  pay- 
ment was  made  under  a  mistake  to  an  'officer  having  no  au- 
thority to  receive  it,  wholly  without  consideration,  and  under 
circumstances  which  justified  the  plamtiff  in  error  in  believ- 
ing that  it  was  charged  against  him  on  the  duplicate,  and 
that  he  was  obliged  to  pay  it. 

These  facts  are  not  questioned  here,  but  the  judgment  is 
sought  to  be  maint  lined  on  the  ground  that  the  payment  was 
Voluntary,  and  hence  no  action  to  recover  back  the  money 
thus  paid  can  be  maintained. 

The  error,  which  appears  to  us  manifest  in  this  position,  is 
in  calling  this  the  payment  of  a  tax.  If  it  be  conceded  that 
the  payment  was  voluntary,  in  the  sense  that  there  was  no 
legal  process  in  the  hands  of  the  treasurer,  and  no  duplicate 
containing  the  charge  upon  which  he  could  distrain,  or  by 
returning  the  property  delinqOent  sell  the  land,  it  nevertheless 
remains  true  that  it  was  not  the  payment  of  a  tax,  but  of  a 
sum  of  money  under  a  mistake  to  persons  having  no  authority 
to  receive  it,  although  claiming  such  authority. 

It  was  not  a  tax.  It  was  never  levied  by  any  authority.  It 
was  never  assessed,  lep^ally  or  illegally,  upon  any  property  or 
against  any  person.  It  was  never  charged  upon  any  duplN 
cate,  either  originally  or  by  the  auditor  in  the  way  of  correc- 
tion. It  had  no  semblance  of  a  tax,  which  may  be  so  paid  by 
the  voluntary  act  of  the  party  as  will  prevent  him  from  re- 
covering it  back. 
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Tba  payment  was  made,  however,  in  paraoance  of  a  de- 
mand made  by  this  agent  of  the  connty  oommissiuners,  npon 
an  order  from  the  county  auditor  to  the  treasureri  authori^- 
ing  him  to  receive  it,  and  the  delivery  by  the  treasurer  of  a 
receipt  for  it  as  taxes.  Assuming  that  these  officers  acted  in 
good  faith,  and  upon  the  belief  th«at  the  sum  was  due,  it  was 
a  mistake.  The  fact  that  they  thus  acted  was  sufficient  to 
justify  the  belief,  on  the  part  of  the  plaintiff,  that  the  requi- 
site steps  had  been  takeif  to  charge  his  lot  with  this  tax  on 
the  duplicate.  That  alone  would  justify  the  treasui^r  in  re- 
ceiving it,  and  the  plaintiff  had  the  right  to  assume  that  he 
was  acting  leg.illy,  however  illegal  the  tax  might  be. 

It  was,  therefore,  a  payment  of  money  under  a  mistake  of 
facts,  and  the  question  of  whether  it  was  voluntary  or  not,  is 
not  involved. 

We  find  nothing  in  the  oral  testimony  given  on  the  trial, 
which  tends  to  qualify  or  contradict  these  admitted  facts.    If 
there  was  any  conflict  in  the  testimony  os  to  whether  this' 
was  a  payment  under  mistake,  we  would  still  Be  com))elled  to 
reverse  the  judgment: 

Upon  that  question,  if  it  was  disputed,  the  testimony 
offered  by  the  plaintiff  as  to  what  occurred  between  }iim? 
aelf  and  Hornberger  was  competent.  He  offered  to  show 
that  Hornberger,  who,  it  is  admitted,  was  employed,  by 
the  county  commissioners,  represented  to  him  that  this  prop- 
erty was  omitted  from  the  duplicate,  that  over  $400  was  due 
.from  plaintiff  for  taxes  upon  such  omitted  part,  that  they 
were  now  charged  against  him  on  the  duplicate,  and  that  if 
he  did  not  pay  them  penalty  would  be  added  and  his  land 
placed  on  the  delinquent  list  and  eold^  Taken  in  connection 
with  the  admitted  facts,  that  every  one  of  the  statements 
thus  made,  was  untrue ;  that  Hornberger  accompanied  plaint 
iff  to  the  auditor's  office;  that  the  auditor  and  treasurer  both 
acted  as  if  such  statements  were  true,  and  received  his  money, 
which  they  would  have  no  authority  to  do  unleas  they  were 
true,  it  was  clearly  competent  for  him'  to  show  that  the  state- 
ments of  Hornberger  led  him  into  the  mistake  under  which 
both  himself  and  tlie  officers  acted.  To  determine  whether 
the  money  was,  in  fact,  paid  under  a  mistake,  all  the  circum- 
etances  attending  such  payment  were  competent  to  be  proved. 
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We  are  noi  required,  however,  to  place  the  decision  upoa 
that  ground.  We  will  assume  that  the  officers  acted  in  koo4 
&ith,  but  under  a  mistake  of  the  facts ;  that  their  action  joati^ 
fled  the  belief  by  the  plaintiff  that  this  money  was  charged  ta 
him  as  a  tax 'upon  his  property,  and  that  he  paid  it  under 
that  belief. 

Seeing  nothing,  therefore,  in  the  record  to  support  thf 
judgment  of  the  court,  we  think  we  have  the  power  to 
reverse  it.  Whether  there  is  any  evidence  to  support  a  ver- 
dict or  judgment  is  a  question  of  law.  It  is  as  if,  bad  the  case 
been  tried  to  a  jury,  the  plaintiff  had  requested  the  court  t# 
direct  a  verdict  in  his  favor.  If  the  action  had  been  thus 
tried,  we  think  it  would  have  been  the  duty  of  the  court  te 
have  directed  the  jury  to  return  a  verdict  for  the  plaintiff 
at  the  close  of  the  evidence. 

In  view  of  the  admitted  facts  in  the  case,  the  testimony  of 
the  auditor  %nd  his.deputy  was  wholly  immaterial  and  incom* 
petent.  They  say  that  these  back  taxes  on  this  omitted  land 
were  unpaid,  and  that  these  taxes  are  for  an  omitted  part  of  the 
land  not  returned  by  the  decennial  assessor.  It  amocnts  It 
nothing  more  than  saying  that  this  $424.84  was  unpaid,  and 
that  they  claimed  it  was  due  for  omitted  land.  But  as  »  is 
admitted  that  no  land  was  omitted,  and.  no  taxes  due,  it  iaof 
BO  importance  whatever,  and  is  wholly  immateriaL 

Moium  granfed  andjudgmeni  meneoL 

[To  appear  in  89  Ohio  St] 
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iOkfo  Aqmwm  OoturU    November  18, 188S.) 

Thb  Statb  v.  Cappsllbb. 

Where  •  txMird  of  edaoation  oeriiftM  jrn  eattniBle  of  %  adiool  tax  to  lbs 
eoQoty  ftadlfcor»  who  pluoes  the  Mine  on  the  tux  Ust  In  %  rednosd 
form,  m  oUlaen  and  tax  piiyer  of  the  achool  district,  who,  Ave  months 
thereaftar,  seeks,  by  mandamos,  on  his  own  relation,  to  oompol  the 
andllor  to  place  the  original  eatimato  on  the  tax  Itat,  must  AatliQr 
the  ooart  that  the  board  of  education  did  not  consent  to  the  radost- 
tlon. 

H4MDAMUS..  Reversed  in  the  District  Court  ot  Ha»ilfan 
lObantT. 
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On  November  1,  I88S,  a  petition  war  was  filed  in  the  Dia- 
trici  Court  of  Hamilton  Connty/in  a  case  entitled,  The  Btatd 
«f  Ohio,  on  the  relation  of  Ixmis  Kramer,  v.  William  8.  Cath 
peller,  Apditor  of  Hamilton  Connty,  which  petition,  omitting 
eaption,  signature,  of  counsel  and  verification,  is  as  follows) 

**  Now  comes  the  State  of  Ohio,  by  Lonis  Kramer,  the  re- 
lator, and  represents  to  the  court  that  Louis  Kramer,  the  re- 
lator, is  a  oitisen  and  tax-paye^  in  the  school  district  of  Cin<^ 
einnati,  in  the  county  of  Hamilton,  and  state  of  Ohio,  and 
that  said  school  district  is  a  city  district  of  the  first  class,  and 
that  the  city  limits  of  the  city  of  Cincinnati  are  not' co-exten- 
sive with  the'limits  of  the  said  school  district,  and  that  Mid 
school  district  inclades  territory  without  the  corporate  limiti 
«f  said  city,  which  territory  has  been  attached  for  school  pur- 
poses to  said  district,  and  that  the  board  of  education  of  the 
said  city  district,  prior  to  the  year  1883,  did  ascertain  that  said 
school  distrct  included  territory  without  the  corporate  limits 
of  said  city  of  Cincinnati,  and  caused  to  be  made  a  plat  of 
the  territory  so  attached  for  school  purposes,  and  caused  the 
same  to  be  recorded  as  a  part  of  the  proceedings  of  said  boaid^ 
as  required  by  law. 

''The  relator  further  represents  to  the  court  that  the  said 
defendant,  Wm.  8.  Cappeller  is,  and  during  all  the  time  hen* 
inafter  mentioned,  has  been  duly  elected  and  qualified  and 
acting  as  auditor  of  Hamilton  county  aforesaid. 

''The  relator  further  represents  to  the  court  that  the  board 
of  education  in  the  said  city  district  of  the  first-class  did,  at 
a  regular  meeting  held  between  the  third  Monday  in  April 
And  the  first  Monday  in  June,  1888,  determine  by  estimate,  as 
mearly  as  practicable,  the  amount  of  money  necessary  to  Ui 
levied  as  a  contingent  fund  to  continue  the  schools  of  the 
^listrict,  after  the  state  funds  were  exhausted,  to  purchase 
cites  fbr  school-houses;  erect,  purchase,  lease,  repair  and*  f«t»- 
mieh  school-houses,  build  additions  thereto,  and  for' other 
acbool  purposes.  And  the  said  board  of  education  did  certify 
Che  amount  so  estimated,  to-wit:  six  hundred  and  eightyrsix 
tiiottsand  three  hundred  and  seventy-five  dollars  ($686^875), 
in  writing,  before  the  first  Monday  in  June,  1888,  to  Wm.  8. 
Oflppelier,  the  defendant,  auditor  of  the  county  of  Hamilton, 
'IBQ  whi^h  oounty  the  school  district  as  aforesaid  belongs. 
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''TherelAtorfmiher  represents  to  the  court  that  it  tbero? 
upon  became  and  was  the  duty  aS  said  defendant,  as  auditor 
aforesaid,  to  assess  the  entire  amount  so  estimated  and  oerti? 
fied  as  aforesaid,  upon,  all  the  taxable  property  of  the  school 
district  aforesaid,  and  enter  it  upon  the  tax  list  ot  the  county 
treasurer  of  said  county,  to  oollect  the  same  at  the  same  time 
and  in  the  same  manner  as  state  and  county  taxes  are  col- 
lected, and  to  pay  it  to  the  treasurer  of  the  school  district^ 
upon  the  warrant  of  the  oounty  auditor;  but  the  relator 
represents  that  the  said  Wm.  S.  Cappeller,  auditor  as  afore- 
said, neglects  and  refuses  so  to  do,  and,  on  the  contrary,  the 
said  defendant,  auditor,  refused  and  still  refuses,  to  assess  tho 
amount  so  certified  and  enter  it  upm  the  tax  list,  as  required 
by  law,  well  knowing  his  duty  in  the  premises,  and  in  viola- 
tion of  his  duty  as  said  auditor. 

*' Wherefore  the  relator  prays  that  a  peremptory  mandamus 
may  issue  againt  the  defendant,  Wm.  S.  Cappeller,  auditor  of 
Hamilton  county  as  aforesaid,  commanding  him  to  assess  the 
entire  amount  so  estimated  by  the  board  of  education  of  said 
district,  and  so  certified  in  writing  to  the  said  defendant  as 
auditor  of  the  county  a?  aforesaid,  to-wit:  the  said  sum  of  six 
hnndnnl  and  eighty-six  thousand  three  hundred  and  Seventy* 
five  dollars  ($686,275),  upon  all  the  taxable  property  of.  jsaid 
school  district,  and  enter  it^upon  the  tax  list  of  Hamilton 
county  Aforesaid,  as  required  by  law." 

On  November  1,  1883;  the  parties  appeared  in  the  district 
courf^,  which  then  heard  the  cause  and  made  disposition  there- 
of as  follows: 

''This  cause  came  on  for  hearing,  notice  having  been  given 
to  defendant  of  the  application  of  the  relator  for  a  peremptory 
writ  of  mandamus  as  prayed  for.  The  court  being  fully  ad« 
vised  in  the  premises,  find  the  facts  stated  in  the  petition  of 
the  relator  are  true,  and  further  find  that  the  said  entimate  of 
the  amount  necessary  to  be  levied  as  a  contingent  fund,  mads 
by  the  board  of  education  between  the  third  Monday  in  April 
and  the  first  Monday  in  June,  was,  by  said  board,  on  the  first 
day  of  June,  ordered  presented  to  the  board  of  tax  commia^ 
sipners  appointed  under  the  law  of  April  16, 1883,  for  approval^ 
and  it  was  so  presented  and  was  considered  by  such  commis> 
•isnersi  and  the  amount  was  reduced  to  four  hundred  and 
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fAventy-aefeB  thoaeand  dollars, -^($477,000),  by  the  board  of 
tax  eofnnii88iOQer3,aad  the  county  auditor  placed  the  amoanl 
ms  reduced  upon  the  tax  duplicate  oF  the  county,  and  the  dup- 
licate has  been  delivered  by  the  auditor  to  the  treasurer  of  the 
county  for  collection  in  pursuance  of  law.-  The  levy  sougbt 
to  be  put  upon  the  tax  duplicate  by  this  proceeding  under 
mandamus  has  not  been  approved  by  the  board  of  tax  commia- 
aonerp. 

*' And  the  questions  of  law  arising  thereon,  are:  whether 
defendant,  as  auditor  of  Hamilton  county,  upon  the  facts  so 
found,  was  in  duty  bound,  under  the  law,  to  assess  and  levy 
the  said  sum  of  six  hundred  and  eifi^hty-six  thousand  three 
hundred  and  seventy-five  dollars  ($686,375),  upon  the  taxable 
property  of  the  said  school. district,  and  enter  it  upon  the  tax 
list  of  the  county.  Whether  said  tax  can  be  legally  levied 
upon  the  property  of  the  city  of  Cincinnati,  until  the  same 
be  approved  by  the  board  of  tax  commissioners.  Whether 
the  relator  is  entitled  to  make  the  application  for  the  writ  of 
mandamus.  And  whether  said  auditor  may  now  be  com- 
pelled by  mandamus  to  place  said  levy  upon  the  duplicate. 
And  the  court  finds  that  said  questions  of  law  are  important 
ilind  difficult,  and,  upon  the  motion  of  both  parties  to  the 
proceeding,  is  unanimous  in  the  opinion  that  the  cause  and 
proceeding  should  be  reserved  for  decision  in  the  supreme 
court  of  the  state.  It  is  thereupon  ordered  by  the  court,  that 
this  cause  be,  and  the  same  is  hereby  reserved  for  decision  by 
the  supreme  coun." 

The  petition  and  journal  entry  constitute  the  record, 
which,  properly  authenticate!],  was  filed  in  this  court,  Novem- 
ber 6, 1883. 

Stallo  A  Kittredffej  for  relator. 

0.  J.  (hagrove^  J.  M,  Dawmm^  and  WuMn  A  Aritfw,  for  defend- 
ant. 

OxxY,  J.  In  the  argument  of  this  cause,  counsel  have  dis- 
cussed important  questions  as  to  the  construction  of  the  statu- 
tory provisions  relating  to  the  public  schools  in  Cincinnati^ 
and  questions  as  to  the  construction  and  constitutionality  of 
the  act  of  1888  (80  Ohio  L.  124),  relating  to  boards  of  tax  com- 
missioners in  certain  cities.  But  we  have  not  found  it  neoec 
flary  to  express  an  opinion  upon  any  of  these  questiona.    Wo 
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will  aasame,  for  the  porpoees  of  this  oaae,  without  ao  deddinak 
that  when  the  estinutte  cS  $686,87£  was  presented,  the  audiiar 
should  have  placed  it  on  the  tax  list ;  and  we  have  no  donbt 
that,  in  a  proper  case^  Loais  Kramer,  a  citisen  and  tax  payer 
of  the  Cincinnati  school  district,  would  be  a  proper  relator  to 
enforoe  by  mandamos  the  performance,  by  the  auditor,  of  smA 
oOcial  duty*   2%s  StaU  v.  Henderion,  88  Ohio  St.  644 

In  the  record  it  is  stated  that  the  board  of  education,  be- 
liween^  the  third  Monday  in  April  and  the  first  Monday  in 
Jnne,  1888,  estimated  the  Mnount  of  money  necessary  to  be 
leVied  for  the  school  purposes  mentioned  in  the  petition,  at 
M88,875,  and  that  the  board  certified  this  estimate  to  Cappel- 
linr,  ooonty  auditor.  The  allegation,  ^Hhat  it  thereupon  bo- 
oame  and  was  the  duty  ci  the  said  defendant,  as  auditor 
aforesaid,  to  assess  the  entire  amount  so  estimated  and  oerti- 
lled,a8  afore^id,  upon  all  the  taxable  property  of  the  school 
distoiot,"  has  reference,  of  course,  to  the  estimate  so  made  and 
eertified  to  the  auditor ;  and  it  is  certainly  consistent  with  the 
fMord  to  say  tnat  this  act  of  the  board  nfay  have  been  done 
before  the  first  day  of  June,  and  that  the  auditor,  at  the  time 
the  estimate  was  so  presented,  refused  to  place  the  same  on  the 
tax  list.  The  third  Monday  of  April  was  the  sixteenth  day 
ef  the  month,  and  the  first  Monday  of  June  was  the  third  day 
tf>  the  month.  If  we  exclude  the  second  day  of  June,  which 
was  Sunday,  these  acts  may  all  have  been  done,  consistently 
with  the  record,  on  any  one  of  the  forty  secular  days  interven^- 
inff  between  April  sixteenth  and  June  second. 

Assuming,  as  under  the  circumstances  I  think  we  may, 
that  these  acts  were  all  done  before  the  first  day  of  June,  or  if 
done  on  June  first,  that  they  were  completed  before  any  other 
Mep  was  taken  by  the  board  of  education,  let  us  notice  what 
followed.  On  the  first  day  of  June,  the  board  of  education 
ordered  the  estimate  so  made  to  be  presented  to  the  board  €if 
tax  oommissionera  When  it  was  in  fact  presented  does  not 
ippear,  but  the  board  of  tax  commissioners  took  the  estimate 
iatoconuderation,  and  reduced  such  estimate  to  9477,000,  and 
thereupon  the.  auditor  placed  the  estimate,  in  its  reduced  form^ 
ei^  the  tax  list;  Five  months  have  elaps^  since  that  time, 
aatf  it  does  not  appear  that  the  board  of  education  has^  in  any 
way,  objected  to  the  action  of  the  hoard  of  tax  oommissioneia 
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in  redaoiag  the  estimate,  or  the  action  of  the  auditor  in  plaor 
ing  such  reduced  estimate  on  the  tax  list,  and  completing  suoh 
list  for  and  deli  very  of  the  same  to  the  treasurer.  If  the  board  of 
education  became  satisfied  that  a  mistake  had  been  made,  and 
tiiat  the  sum  of  $477,000  was  sufficient,  and  thereupon  tct^uU 
^Bced  in,  and  consented  to  the  action  of  the  board  of  tax  oommiap 
sioners  and  auditor,  so.  that  the  action  of  the  board  of  tax  com* 
missioners  became;  virtually,  the  action  of  the  board  of  educa- 
tion, surely  the  writ  should  not  be  awarded,  even  if  the  law 
did  not  clothe  the  board  of  taxoommissioners  with  the  powers 
it  exercised  In  view  of  the  time  which  has  elapsed,  the 
vilence  of  the  board  of  education  during  the  time,  the  large 
interests  involved,  and  the  inconvenience  and  expense  which 
would  result  from  the  enforcement  of  an  order  in  accordance 
with  the  prayer  of  the  petition,  we  have  qo  hesitancy  in  say- 
ing that  the  burden  was  on  the  relator,  and  not  on  the  auditor, 
to  show  that  there  had  been  no  such  acquiescence,  even  assum- 
ing that  the  view  of  the  relator  as  to  the  proper  construction 
and  validity  of  the  statutes  is  correct.  Indeed,  this  is  only  in 
accordance  with  the  well  settled  rule.  *^  In  a  proceeding  by 
mandamus  to  compel  an  officer  to  do  an  act,  which,  it  is  claimed, 
the  law  enjoins  on  him  as  a  duty,  the  existeuce  of  all  the  facts 
necessary  to  pot  him  in  default,  must  be  shown"  {CineinnaH 
Oollege  y.  La  Rue,  22  Ohio  St.  469);  and  "a  mandamus  will 
not  be  awarded  in  the  absence  of  a  clear  right,  in  the  par>^7 
seeking  the  writ,  to  the  object  sought  to  be  obtained  by  it" 
{The  Suue  v.  Yeatmdn,  22  Ohio  St.  546.) 

Peremptory  wrii  refueed. 
McIlvainb,  J.,  dissenting.  Upon  the  allegations  of  the 
petition,  expressly  found  to  be  true  by  the  district  court,  I 
think  it  must  be  presumed  ihat  the  board  of  education  adhered 
to  its  estimate  of  the  amount  of  money  needed  for  school 
purposes  within  their  district  until  the  contrary  be  averred 
and  proved.  If  this  board  receded  from  its  estimate  and 
adopted  that  of  the  board  of  tax  commissioners,  it  should 
have  been  set  up  as  matter  of  defense.  There  is  no  legal  pr^ 
sumption  of  such  fact,  nor  can  this  court  take  judicial  notice 
of  it.  If  such  fact  might  be  inferred  from  the  subsequent  in- 
action of  the  board  of  education,  surely  the  inference  migh4 
he  tebatted  by  prod 
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In  my  judgment  the  delay  in  commencing  the  action  onghi 
not  to  bar  the  right 
[To  appear  in  39  Ohio  St.] 


VABnriBSHX?— BVAL  BSTATI— nmrMRIOV  AS  TO  awBimuF- 
PABTRBIBXP  DBTB-BTXOSVOB. 
((Mo  SiipremB  Cknart.    November  18»  1888.) 
OOBPPBB  V.  KiNBIKOBB. 
L  Improrementa  of  a  permaoent  natara,  erected  upon  real  eetate  owned 
t^  one  member  of  a  partnemhip  who  holda  the  legal  tiile  thereto^ 
will,  notwltbstandiog  the  real  eetate  is  need  as  the  place  of  boslneeeof 
the  flrm«  be  presumed  to  be  the  indiyidaal  propwty  of  such  partner 
until  it  is  proven  thatsnoh  improvements  were  erected  by  the  llrai 
and  paid  for  oat  of  Arm  asMts,  or  oontriboted  aa  Arm  capital  by  saoh 
partner, 
ii  In  the  abwnce  of  proof  of  each   Joint  ownerahip    by    the  fkn^ 
or  representations  or  conduct  bf  the  individual  partner  aa  will  mia- 
lead  creditom  and,  aa  to  them,  eatop  him  from  denying  the  ownerahip 
of  the  firm,  the  right  of  the  creditor  to  auhjectauch  property  to  tha 
payment  of  partnerahip  debU,  in  preference  to  the  individual  debta 
of  anuh  partner,  muat  depend  upon  the  right  of  the  partnera  aa  ba- 
.tween  themaelves. 
i.  In  a  case  therefore  where  all  the  fhcta  proved  are  conaiatent  with  tba 
ownerahip  of  auch  partner,  and  that  the  um  alone  of  the  property  waa 
contributed  to  the  firm,  during  ita  exiatepoe  a«  auch,  that  view  ahould 
be  adopted,  rather  than  one  that  will  auhject  anch  property  to  partner- 
ahip llabilitiea  to  theexclnaion  of  individual  credltora. 

Ebbob  to  the  District  Court  of  Hamilton  County. 

George  Klotter,  senior,  was  the  owner  of  a'  tract  of  land  ott 
Brown  street  in  the  city  of  Cincinnati.  He  hod  formerly 
been  for  many  years  in  the  business  of  brewing  beer,  in  part- 
nership wiih  one  Soho,  but  had  retired  therefrom  some  time 
before  1868.  He  had  two  sons  who  were  without  capitiil,  and 
he  conceived  the  idea  of  building  a  brewery  on  the  Brown 
rtreet  property  and  establishing  his  sons  in  business  thereon. 
The  brewery  was  commonced  some  time  in  the  spring  of 
.J86S,  and  up  to  the  first  of  Jatiuary,  1869,  over  $37,0b0  had 
been  expended  upon  it  by  Klotter,  senior. 

After  the  building  had  been  erected  and  before  the  interior 
arrangements  wert  completed,  or  the  machinery,  etc.|  put 
into  it,  an  arrangetnottt  was  made  between  Klotter,  senior,  and 
his  two  sons  under  which  the  busineaa  was  to  be  condueted  * 
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under  the  name  of  "Klotter's  Sons."  This  arrangement  wai 
made  some  time  late  in  the  fall  of  1868,  and  the  businew 
actually  commenced  about  the  first  of  January,  1869.  Tlie 
firm  continued  in  business  until  January  19, 1877.  During 
all  of  this  time  the  title  to  the  real  estate  continued  in  th^ 
name  of  Klotter,  senior. 

On  the  first  of  January,  1869,  a  partnership  agreement  was 
prepared  in  writing  between  George  Klotter,  junior,  and 
Louis  Klotter,  the  two  sons  already  mentidned,  the  name  of 
George  Klotter,  senior,  not  appearing  therein  as  a  partner. 
This  agreement  was  signed  by  the  sons  and  copied  into  the 
partnership  books  opened  on  the  first  of  January,  1869. 

It  contained  the  following  provisions: 

First. — The  form  and  style  of  said  partnership  shall  be: 
Klotter's  Sons. 

Second. — ^Tbat  the  business  of  said  partnership  shall  oe  car- 
ried on  at  the  brewery  on  Brown  street,  in  the  City  of  Cin- 
cinnati, or  at  such  other  place  or  places  as  the  partners  shall 
hereafter  determine. 

Third. — ^That  the  said  George  Klotter,  junior,  and  Louis 
Klotter  are  the  proprietors  and  owners  oT  the  property  and 
stock  in  equal  proportions,  and  shall  continue  to  be  the  owners 
in  equal  proportions. 

jPuur^.— All  profits,  which  may  accrue  to  the  said  partner- 
ship, shall  be  equally  divided,  that  is  to  say,  each  to  recejve 
one-halF;  and  all  losses  happening  to  the  said  firiPy  whether 
from  bad  debts,  depreciations  of  goods,  or  any  other  cause  or 
accident,  and  all  expenses  of  the  business  shall  be  borne  by 
the  said  parties  in  equal  proportions. 

♦  ♦♦♦♦♦♦ 

Tenth. — That  in  case  either  one  of  the  above  named  parties 
shall  desire  to  sell  out  his  interest  in  the  firm  and  business,  he 
must  first  procure  the  written  consent  of  the  other,  and  the 
remaining  or  surviving  member  of  the  firm  shall  have  the 
first  privilege  of  taking  and  purchasing  the  interest  of  the 
party  so  wishing  to  retire  from  the  said  business  in  preference 
to  all  other  persons. 

On  the  nineteenth  of  January,  1877,  the  fiim  of  Kldtter's 
Sons  made  an  assign  meat  to  F.  J.  Mayer,  for  the  benefit  ot 
the  creditors  of  such  firm,  of  all  lands  and  tenements  in  the 
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irUite  of  Ohio,  and  all  goods,  chatteLB,  merchandifle,  book  ao- 
OoiiDts,  bills,  bonds,  notes,  choses  in  action,  etc.,  of  every  name 
ai^id  kind  belonging  to  said  firm.  No  real  estate  was  specifi- 
eally  described  in  the  instrument  of  assignment,  and  the 
same  was  not  executed  as  a  conveyance  of  rjsal  estate^  not 
being  acknowledged  by  the  assignors. 

This  instrument  contains  the  following  recital: 

"WhereiB»,  we,  the  undersigned,  George  Klotter,  senior, 
Louis  Klotter,  and  George  Klotter,  junior,  partners  as  Klot^ 
ter'sSons,  being  justly  indebted,  etc.,"  and  is  signed  by  each 
of  the  three  parties  thus  named  as  partners. 

At  the  same  time  and  place  (George  Klotter,  senior,  made 
an  individual  assignment  for  the  benefit  of  his  creditors,  to 
F.  J.  Mayer,  in  which  the  real  estate  aforesaid  was  specifically 
described,  and  the  same  was  executed  with  all  the  formalities 
of  a  conveyance  of  real  estate.  Mayer  afterwards  transferred 
the  truM  to  the  plaintiff  in  error. 

On  the  seventh  of  April,  1877,  Kinsinger  as  assignee  of  the 
firm  (having  been  substituted  as  such  assignee  in  place  of 
Mayer),  filed  his  petition  in  the  Court  of.  Common  Pleas  of 
Hamilton  County  against  Goepper,  the  assignee  of  Klotter, 
tonior,  alleging  that  in  1869  Klotter,  senior,  and  his  two  sons 
enured  into  partnership ;  that  Klotter,.  senior,  was  then 
the  owner  of  the  real  estate  on  Brown  street  on  which  the 
brewery  was  built,  which  had  been  built  by.him;  that  on  the 
completion  of  the  building  the  firm  engaged  in  business  therein 
andooiltinued  in  such  business  up  to  the  date  of  the  assign- 
ment :  that  there  were  mortgages  and  other  liens  upon  said 
reel  estate,  and  when  the  partnership  was  formed,  Klotter, 
senior,  contributed  to  the  firm,  the  resi  estate  and  buildings 
subject  to  said  liens,  but  did  not  transfer  the  legal  title  to  the 
firm  as  he  have  ought  to  done,  but  continued  to  hold  the  same 
as  trustee  for  the  firm  until  the  conveyance  of  the  same  to 
Mayer  in  trust  for  his  individual  creditors.  That  during  the 
•J^stence  of  the  firm,  there  was  paid  out  of  the  partnership 
earnings  and  funds  a  large  sum  of  money  in  the  purchase  of 
machinery,  tanks,  tubs,  vats,  horses,  wagons,  etc.,  and  in  pay- 
ment of  debts  incurred  therefor,  to-wit,  about  $60,000 ;  that 
said  money  belonged  to  the  firm  and  was  paid  by  them  in 
^lonaideiation  that  the  property  and  improvements  should  be 
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held  for  their  joint  benefit,  and  form  a  part  of  the  partnership 
aasets  and  capital.  Wherefore  he  prays  that  Ooepper,  aa- 
ngnee  of  Klotter,  senior,  be  decreed  to  hold  the  real  estate  in 
ti'Qst^  and  be  ordered  to  convey  same  to  plaintiff  for  the  bene- 
fit'of  the  firm  creditors. 

The  answer  denies  the  allegations  thus  made  as  to  the' 
alleged  trust ;  denies  that  the  firm  paid  for  any  part  of  the 
property;  that  Klotter,  senior,  was  ever  a  member  of  said 
firm ;  that  he  ever  agreed  to  contribute  said  real  estate  or  im- 
provements to  the  firm,  as  firm  assets  or  otherwise^  or  that 
the  firm  had  any  interest  therein.  It  alleges  that  the  real 
estiate  was  purchased  and  the  improvements  erected  by  George 
Klotter,  senior,  with  his  individual  money,  and  as  his  own. 
That  the  firm  was  largely  indebed  to  said  George  Elotter, 
senior,  for  money  loaned  and  advanced  to  the  firm  at  various 
times  during  the  existence  of  said  firm,  and  for  money  paid 
by  said  George  Klotter,  senior,  during  said  tixne  on  account  of 
various  debts  and  liabilities  of  the  said  firm,and  for  money  paid 
•or  agreed  to  be  paid  by  said  George  Klotte^,  senior,  as  security 
for  said  firm,  and  for  which  the  estate  of  said  George  Klptter, 
senior,  is  now  liable ;  but  defendant  says  that  he  is  unable  to 
state  the  amount  of  the  indebtedness  of  said  firm  to  said 
George  Klotter,  senior,  but  that  the  same  is  the  subject  for  an 
account  to  be  taken. 

And  this  defendant  denies,  that  said  George  Klotter,  senior, 
ever  agreed  to  hold  or  ever  did  hold  said  real  estate,  or  any 
part  thereof,  with  the  improvements  thereon,  to  or  for  the 
benefit  of  iQiid  firm,  or  in  trust  for  said  firm,  or  that  said  firm 
ever  made  any  payments  of  any  kind  or  amount,  or  incurred 
any  liabilities  in  consideration  that  isaid  property  and  the  im- 
provements thereon  should  be  held  for  the  benefit  of  the  firm, 
or  for.  their  joint  benefit,  and^  should  form  a  part  of  the  co- 
partnership assets  and  capital. 

Ck)epper  goes  on  to  aver  the  ownership  of  thelots  by  Georg^e 
Klotter,  senior;  the  occupancy  of  Kinsinger,  as  assignee;  th* 
insolvency  of  both  the  firm  of  Klotter's  Sons  and  Ellottei 
leniorv;  the  state  of  accounts  between  Klotter's  Sons  and 
Klottor  senior,  and  to  allege  that  he  should  be  paid  rent|  eto* 
He  also  sets  out  certain  mortgages. 

He  then  prays  a  sale  and  distribution,  and  for  an  order  eo; 
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Kinsinger  to  pay  rent,  or,  in  case  of  failare,  for  a  receiver. 

The  prayer  for  a  receiver  was  granted,  but,  in  lieu  thereof 
the  parties  entered  into  a  written  agreement,  that  Einsinger 
should  deposit  in  bank,  monthly,  a  sum  equal  to  $1,300  per 
annum,  as  rent,  to  abide  the  final  decision  of  the  case. 

July  9, 1878,  on  final  hearing,  the  case  was  decided  in  favor 
of  Goepper,  the  petition  of  Kinsinger  dismissed  and  the  relief 
prayed  by  Goepper  granted. 

The  cause  was  thereupon  appealed  to  the  district  court  and 
there  tried  upon  the  evidence  now  contained  in  the  bill  of  ex- 
ceptions, and  a  finding  «nd  decree  as  follows  rendered : 

**0n  consideration  whereof,  the  court  find  the  equity  of  the 
case  upon  the  original  petition  is  with  the  plaintiff.  That  the 
said  George  Elotter,  senior,  George  Klotter,  junjor,  and  liouis 
Klotter  were  partners  in  trade  as  Elotter's  Sons,  as  charged  in 
said  petition ;  that  the  said  George  Klotter,  senior,  put  in  said 
co-partnership  the  entire  capital  thereof;  that  said  George 
Klotter,  junior,  and  Louis  Klotter  had  no  capital,  and  con- 
tributed nothing  to  said  co-partnership  except  skill  and  labor; 
that  said  George  Klotter,  senior,  at  the  date  of  the  formation 
of  said  co-partnership,  wiis  the  sole  owner  of  the  real  estate 
described  in  the  petition  herein;  that  the  brewery  building 
and  machinery  and  stable  were  constructed  and  placed  thereon 
by  the  said  firm  of  Klotter's  Sons,  and  that  the  said  buildings^ 
machinery  and  stables  are  the  property  of  said  Christian 
Kinsinger,  as  assignee  of  Klotter's  Sons,  and  in  trust  for  the 
creditors  of  said  firm,  and  the  land  is  the  property  of  Herman 
Goepper,  as  assigned  of  George  Klotter,  senior,  in  trust  for  the 
creditors  of  said  GeorgeJClotter,  senior. 

*' Therefore  it  is  ordered,  considered,  adjudged  and  decreed 
that  the  said  Herman  Goepper,  as  assignee  as  aforesaid,  is 
entitled  to  recover  of  the  said  Christian  Kinsinger,  as  assignee 
as  aforesaid,  the  value  of  the  real  estate  upon  which  said 
brewery  buildings,  stables  and  machinery  have  been  erected. 
And  it  is  further  ordered  by  the  court  that  the  moneys  here^ 
tofore  deposited  by  said  Kinsinger,  to  the  joint  order  of  said 
^insinger  and  Goepper  intbe  Second  National  Bank  of  Cin- 
cinnati, as  security  for  the  prompt  payment  of  any  judgment 
which  mignt  be  rendered  against  said  Kinsinger  in  this  action, 
be  returned  and  paid  to  said  Kinsinger ;  and  thecourt further : 
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order  that  the  entry  hereinbefore  entered,  on  the  twenty- 
aixth  day  of  November,  1877,  as  well  as  the  agreement  of  par- 
ties made  and  filed  on  thac  day,  relative  to  the  appointment 
of  a  receiver  herein,  etc.,  be  and  the  same  are  hereby  set  aside, 
annulled  and  held  for  naught. 

''  And  it  is  further  ordered  by  thiscdurt,  that  this  action  be 
referred  to  William  Disney,  Eiq.,  special  master  commis^ 
sioner  of  this  court,  for  that  purpose,  now  here  appointed, 
with  directions  to  ascertain  separately  the  values  of  the  real 
estate  upon  which  the  brewery  and  machinery,  and  the  stables 
of  said  brewery  business  stand,  and  the  value  of  said  brewery 
buildings  and  machinery,  and  al^o  said  stably,  and  that  said 
master  make  his  report  without  delay  to  this' court;  and  fur^ 
ther,  that  he  appraise,  advertise,  and  sell  the  real  estate  here- 
inafter described,  unless,  within  twenty  daj's  from  the  entry 
hereof,  the 'said  parties  hereto  comply  with  the  requirements 
of  this  decree." 

It  then  proceeds  to  find  the  amounts  due  to  various  mort- 
gagees, who  filed  cross-petitions  in  the  case,  about  which  there 
is  no  controversy  here.*  A  bill  of  exceptions  containing  all. 
the  evidence  was  taken,  a  mot'on  for  a  new  trial  having  been 
overruled,  and  a  petition  in  error  filed  in  this  court  to  reverse 
the  decree  in  favor  of  defendant  in  error. 

MiidiM  dc  Holmes^  and  James  H.  Perkins,  for  plaintiff  in  error. 

Forest  A  Mayer,  for  defendant  in  error. 

Doyle,  J.  This  action  wa?)  brought  into  this  court  by  peti- 
tion in  error  before  the  passage  of  the  act  of  April  18, 188&, 
and  the  question  whether  the  decree  of  the  district  court  is  so 
mnnifestly  unsupported  by  the  evidence  as  to  require  its 
reversal,  is  properly  before  us. 

We  can  not  undertake,  in  this  opinion,  to  recite  such  evi- 
dence in  detail.  We  are  satisfied  with  the  finding  of  the  dis- 
trict court  that  Elotter,  senior,  was  a  partner  in  the  firm  of 
Klotter's  Sons,  although  his  name  does  not  appear  in  the 
partnership  agreement  or  in  the  firm  .name,  and  hence  will 
pass  over  the  testimony  offered  upon  that  issue. 

We  do  not  understand,  however,  that  the  determination  of 
that  question  has  very  much  importance  in  supporting  the  de- 
oree,  that  the  buildings  on  the  real  estate  were  built  by  the  firm, 
or  belonged  to  the  firm.    It  is  quite  consistent  with  the  fact  of 


4?6  Ohio  Law  Joubval. 

sqoh  partnership  that  the  nee  of  the  propertr  was  oontributed 
by-  Elotter,  setiior,  as  his  oontribniion  to  the  capital  of  the  pari: 
nership,  or,  ia  view  of  the  total  want  of  capital  by  the  sons, 
that  the  firm  were  tenants  of  the  property.  Therefore,  to  sa^ 
tain  the  judgment  of  the  district  court  there  must  be  evidence 
qpite  ixidependent  of  the  partnership  itself*  that  S^lotter^ 
senior,  contributed  the  property  to  the  firm  as  partnership 
capital,  or  that  the  firm,  out  of  its  partnership  moneys,  paid 
tot  the  same. 

The  decree  gives  the  entire  improvements  to  the  as- 
signee of  the  firm,  leaving  only  the  naked  land  to  the 
individual  assignee  of  Elotter,  senior.  We  are  .utterly  unable 
to  find  any  evidence  in  the  record  to  justify  such  a  decree. 
That  the  firm,  after  the  business  was  started,  paid  some  of  the 
bijils  incurred  in  completing  the  buildings,  and  some  of  the 
additions  thereto,  may  be  true ;  but  that  is  entirely  consistent 
with  the  continued  ownership  of  the  father,  as  it  is  quite  evi- 
dent that  much  more  than  was  thus  paid  was  advanced  in 
money  to  the  firm  during  the  period  of  such  payments,  by  the 
father,  in  some  instances  undoubtedly  for  the  very  purpose  of 
making  such  payments.  Prior  to  the  formation  of  this  part- 
nciiship,  the  father  purchased  this  real  estate  and  commenced 
the  erection  of  these  buildings;  they  were  substantially  com- 
pleted in  the  fall  of  1868,  the  interior  arrangement  being  all 
that  remained  to  be  done.  When  the  firm  actually  com- 
menced business  in  January,  1869,  the  buildings  were  sub- 
stantially ready  for  the  work  of  brewing.  Neither  of  the  sons 
contributed  a  dollar  up  to  that  time,  and  neither  of  them  ever 
had  anything  to  contribute  except  what  was  earned  by  jbhe 
firm  after  business  commenced.  How  much  that  was,  it  is 
not  difficult  to  estimate,  inasmuch  as  the  firm  failed  in  1877, 
with  $85,000  of  the  moneys  advanced  by  Kllotter,  senior,  in 
the  building  of  the  brewery  and  other  advances  of  money 
firom  his  individual  means,  and  moneys  borrowed  upon  the 
strength  of  his  individual  security,  unpaid,  for  which,  if  it 
were  true  that  thie  property  was  the  firm's,  he  was  either  a 
crcKlitor^  or  which  he  was  entitled,  after  the  firm  debts  were 
paid,  to  draw  oiut  of  the  concern  before  his  parties  could  re- 
cieiy^  any  part  of  the  capital  stock ;  and  independently  of  such 
amount  the  firm  was  wholly  insolvent. 
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We  do  not  doubt  that  the  father  built  the  brewery,  and 
established  the  business  to  give  his  sons  a  means  of  accumu- 
lating a  competency,  as  well  as  to  secure  himself  a  certain 
income  therefrom,  but  that  he  intended  either  to  give  them 
this  property,  or  to  contribute  it  as  capital  to  the  firm  which 
would  be  the  same  thing  in  effect,  we  are  unable  to  find  from 
aay thing  appearing  in  the  evidence. 

There  is  no  paper  writing  containing  any  agreement  so  to 
do.  No  witness  speaks  of  any  figreement  of  the  kind  as  being 
made  in  terms,  and  we  are  unable  to  find  any  facts,  pA>ved  in 
the' case,  from  which  such  agreement  is  fairly  to  be  implied. 

It  is  admitted,  and  it  is  a  matter  about  wl^ich  there  is  no 
eonflict  in  the  testimony,  that  the  building  itself  was. substan- 
tially completed  (over  $37,000  having  been  expended  thereon)^ 
before  the  partnership  was  formed,  and  that  the  two  sons  were 
wholly  without  capital.  How,  then,  could  this  property  be- 
come the  property  of  the  partnership?  By  gift  from  the 
father  to  the  sons  of  which  there  is  no  evidence  whatever. 
By  contribution  thereof  by  the  father  to  the  capital  of  the 
firm,  which  ipust  be  inferred,  if  found  to  be  the  fact,  from  the 
conduct  of  the  parties,  for  there  is  no  direct  evidence  thereof; 
or  by  purchase  from  the  father,  by  the  firm,  which  is  not 
claimed,  and  under  the  evidence  can  not  be  claimed. 

There  is  nothing  in  the  evidence  to  show,  and  we  do  not  un- 
derstand it  to  be  claimed  in  argument,  that  there  was  any  re- 
puted joint  ownership  of  this  property,  which  misled  creditors. 
While  it  is  true  the  pioperty  was  in  the  occupation  of  the 
firm,  that  fact  alone  will  not,  as  between  the  partners  them- 
selves, or  between  the  partners  and  creditors,  convert  the  indi- 
vidual real  property  of  one  partner  into  joint  property  of  the 
partnership.  There  must  be  something  which  amounts  to  a 
representation  that  it  is  joint  proper tv,  or  conduct  justifying 
the  creditor  to  treat  it  as  such. 

The  only  theory  upon  which  the  decree  of  the  district  court 
can  be  sustained,  if  at  all,  is  that  this  property  was  contributed 
as  capital  to  the  firm  by  the  father ;  and  although  the  district 
court  does  not  so  find,  yet,  as  the  evidence  is  all  before  us,  if  it 
justified  that  conclusion,  a  decree  properly  based  thereon  would 
not  be  disturbed,  although  a  different  reason  was  given  for.it 
by  the  court  rendering  such  decree. 
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la  attempting  to  imply  a  contract  or  agreement,  to  contrib* 
nte  this  property  as  firm  capital  from  the  circumstanoei^ 
including  statements  and  conduct,  it  must  be  borae  in  mind 
that  it  is  the  acts  of  the  owner  which  are  to  be  looked  to^ 
mainly,  for  that  purpose.  The  legal  title  to  the  land  was  in • 
blotter,  senior.  He  was  the  admitted  owner  thereof  in  fee 
simple.  Prima facUf  at  least,  the  improvements  of  a  permanent 
character  erected  thereon  are  included  in  such  ownership.  No. 
doubt,  if  this  land  was  purchased  daring  the  existence  of  the 
Qrm,  and  the  buildings  erected  thereon  by  firm  assets,  or  were 
;he  contributive  share  of  one  partner  to  the  firm  assets,  to  be 
used  as  partnership  property,  the  fact  that  the  title  was  taken 
or  held  in  the  nanre  of  one  partner,  would  not,  in  equity^ 
make- it  the  individual  property  of  such. partner.  But  when 
this  property  was  bought,  and  the  greater  part  of  these  por^ 
manent  •  improvements  erected,  there  was  no  partnership. 
There  were  no jMirtuership assets;  and  there  was  at  that  time 
no  agreement  that  the  property  should  ever  be  subject  even 
to'the  use  of  any  partnership.  The  money  used  in  the  pur- 
chase and  erection,  was  the  individual  money  of  Klotter, 
senior. 

'  Now  at  the  date  of  the  assignment  in  January,  1877,. 
he  treated  it  as  his  property.  His  assignment  and  that  of  the 
firm  were  simultaneously  made,  and  to  the  saml9  assignee. 
He  included  this  property  in  his  individual  assignment  by 
accurate  description.  He  executed  such  assignment  with  the 
formaKties  of  a  conveyance  of  real  estate,  while  the  assign- 
ment of  the  partners  was  not  so  executed.  While  the  entire 
lot  on  Bfown  street,  of  which  less  than  half  was  covered  by 
the  brewery,  cost,  in  1866,  $4,750,  he  mortgaged  the  same  in 
1875,  for  $20,000;  in  1876  for  $1,600;  and  also  in  the  same 
year,  for  $6,000,  his  wife  joining  with  him  in  each  of  these 
mortgages,  and  in  each  of  them  he  covenanted  that  he  was 
the  true  and  lawful  owner  of  the  property  and  bad  full  power 
to  convey  the  same.  In  addition  to  this  he  testified  upon  the 
trial,  in  the  district  court,  that  he  was  the  owner  of  the  real 
estate  and  buildings  at  the  date  of  his  assignment. 

What  act  of  his  has  made  this  property  partnership  prop- 
erty 7  What  he  did  not  do  is  of  some  significance.  He  never 
m&de  any  conveyance,  contraot,or  other  instrument  in  writing, 
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affecting  his  title  and  ownership  of  the  propertj^,  nor  any  de- 
daration  or  acknowledgment  that  the  firm,  or  his  sons,  had 
any  interest  therein.  While  he  frequently  said  to  parties 
dealing  with  the  firm  that  he  was  a  partner,  there  is  nothing 
in  the  record  which  shows  that  he  ever  stated  to  any 
.^ne  that  the  brewery  was  partnership  property,  or  that  the 
partnership  had  any  particular  amount  of  capitul  stock.  On 
the  contrary  it  was  the  custom  of  creditors  to  require  his  in- 
dividual  indosement  on  the  firm  paper  for  large  amounts,  and 
bis  custom  to  give  such  indorsement,  and  this  too,  as  the  evi- 
dence  shows,  after  his  entire  means  had  been  invested  in  this 
brewery  property. 

In  view  of  these  facts  it  would  be  entirely  immaterial 
what  the  sons  testified  to,  as  to  their  understanding 
of  what  the  father  intended  to  contribute  to  the  firm  assets. 
Buch  understanding  or  belief,  unless  based  upon  some  act  of 
his  to  justify  it,  would  have  no  binding  effect.  But  we  are 
absolutely  unable  to  find  in  their  evidence  anything  that  leads 
QS  to  believe  that  either  of  them  ever,  in  fact,  hud  any  such 
understanding.  No  creditor  testifies  in  the  case;  the  only 
witnesses  are  the  three  Klotters,  and  an  employe  who  helped 
keep  the  books,  and  whose  testimony  on  the  iioint  we  are  con- 
sidering, is  immaterial. 

The  testimony  of  George  Klotter,  junior,  upon  this  point 
consists  of  the  following  questions  and  answers:  "Q.  H.  Then 
neither  you  nor  your  brother  contributed  any  part  of  the  cap- 
itid?  A.  No,  sir;  we  never  wer^  credited  up  with  anything. 
Q.  15.  What  did  George  Klotter,  senior,  contribute?  A.  He 
paid  for  the  brewery;  I  don't  exactly  know  tlie  amount.  Q. 
16.  And  the  ground  the  brewery  stood  upon?  A.  Yes, fir.'' 
While  the  questions  call  for  an  opinion  of  the  witness  as  to 
what  the  father  contributed  to  the  firm  asi^ets,  the  answers  do 
not  attempt  to  state,  directly,  that  he  ever  contributed  any- 
thing. It  is  strictly  true  that  the'father  paid  for  the  brewery 
and  land;  but  assuming  that,  by  fair  interpretation,  he  did 
say  that  the  brewery  and  Lmd  were  tlius  contributed,  it 
amounts  to  nothing,  because  he  gives  no  fact,  contract,  act, 
conversation,  or  conduct  upon  which  his  answer,  if  it  bears 
that  construction,  is  based. 

Louis  Klotter,  the  other  son^  is  asked  :    '*  Q.  42.  What  ai^ 
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rangementi  if  any,  was  there  made  in  relation  to  the  pa.T- 
ment  of  rent  for  the  brewery  building  ?  A.  There  was  none. 
Q.  43.  Did  your  father  ever  speak  about  any  interest  upom 
the  capital  he  had  invested  in  the  concern  ?  A.  No,  sir.  Q. 
44.  Was  there  or  not  any  agreement  between  yourself  and 
your  father,  that  is,  your  brother  and  yourself  and  your 
father,  about  rent  of  the  building?  No,  sir.  Q.  45.  There 
was  never  anything  said?  A.  No,  sir."  Which  questions 
and  answers  furnish  the  nearest  approach  to  any  evidence 
looking  to  proof  of  an  agreement  by  the  father,  to  contribute 
this  property  to  the  firm,  found  in  the  testimony  of  this 
witness. 

Both  of  these  witnesses  testify  that  certain  payments  were 
made  bv  the  firm  to  parties  who  furnished  labor  and  material  in 
constructing  and  fitting  the  brewery  for  business;  but  both 
witnesses  agree  that  such  moneys  were  furnished  by  their 
father,  and  the  payments  made,  usually  by  George  Elotter, 
Junior,  upon  directions  to  that  eflect  from  the  father. 

•  It  is  distinctly  alleged  in  the  petition  that  the  brewery  was 
built  by  Klotter,  senior,  and  that  he  contributed  or  put  the 
same  into  the  firm  subject  to  the  liens  thereon,  including  the 
land  on  which  the  same  was  built.  If  it  is  not  true  that  he 
contributed  the  property  to  the  firm  but  it  continued  his  in- 
dividual property,  after  the  partnership  was  formed,  the  pay- 
ment by  the  firm  of  liens  upon  such  separate  property  would 
not  change  its  character,  whatever  equitable  right  the  firm 
might  have  to  reimbursement. 

When  the  partuership  commenced  business,  books  of  ao- 
cbunt  were  opened  by  the  book-keeper,  Oeorge  Klotter,  junior, 
and  the  greatest  reliance  is  placed  upon  these  accounts  to  sua- 
tain  the  decree  of  the  district  court. 

Two  of  such  accounts  were  offered  in  evidence,  and  trans- 
cripts of  the  same  are  in  the  record.  One  id  called  ^'hrewery 
account,"  and  the  other  purports  to  be  the  account  of  George 
Klotter,  senior.  Sach  of  these  accounts,  probably  containa 
the  cost  of  constructing  the  brewery,  including  the  $37,452  ex- 
pended in  the  construction  by  Klotter,  senior,  prior  to  Janu* 
ary  1, 1869.  George  Klotter,  seuior,  is  credited  in  the  firs^ 
credit  item  of  his  individual  account  with  this  sum ;  and  he  ia 
is  also  credited  with  various  other  sums,  amounting,  dur>n|r 
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the  Tear  1869,  to  about  135,000,  and  during  the  entire  tim^ 
the  firm  was  in  operation,  including  the  two  amounts  already 
mentioned,  to  $85,708  more  than  was  drawn  by  him  from  the* 
finn.  Of  course  much  of  this  money  was  used  in  building  the 
brewery,  which,  if  we  can  understand  these  accounts,  cost 
about  157,000,  the  balance  being  advanced  in  the  purchase  of 
ohattels.  and  conducting  the  business. 

But  are  these  accounts,  or  the  fact  that  they  were  thus  kept,, 
and  made  up  of  the  items  contained  in  them,  sufficient,  in 
eonnection  with  the.  other  evidence  in  the  case,  to  warrant  a 
finding  that  the  brewery  was  constructed  with  the  money  of 
the  firm,  or  that,  being  constructed  with  the  individual 
money  ot  Elotter,  senior,  was  contributed  by  him  as  capital 
to  the  firm  ? 

It  must  be  remembered  that  this  was  a  family  arrangement ; 
that  the  father  woe  actuated  largely  by  a  desire  to* 
■tart  his  sons  in  business;  that  he  was  putting  his  entire 
means  into  this  brewery  and  the  business  in  which  he  was 
embarking  his  sons;  that  he  was  not  guarding  himself  and 
his  interests  with  the  care  that  he  would  in  dealing  with 
strangers;  that  his  son,  George,  was  to  be  the  kook-keeper  of 
the  firm,  having  charge  of  the  office.  Nothing  would  be  more 
natural  than  that  he  should  expect  George  to  keep  his  ac- 
counts as  well  as  the  firm  accounts ;  and  that  he  should  keep 
them  in  the  firm  books  was  not  at  all  unlikely. 

We  find  here  the  same  absence  of  proof  to  give  these  books- 
the  importance  claimed  for  them,  that  we  have  noticed  in 
other  branches  of  the  evidence.  No  one  swears  that  Elotter, 
senior,  ever  directed  or  consen  ted  to  the  accou nts  being  thus  kept 
or  that  he  ever  saw  such  accounts  or  knew  in  what  manner 
they  were  being  kept.  Without  now  questioning  the  admis- 
libflity  of  these  accounts  in  an  action  by  the  assignee  of  the 
^tfn^  representing  the  creditors,  against  the  firm  or  any  indi-r 
vidual  member  of  it ;  or  their  importance  as  strong  suppori- 
i;^g  circumstances,  we  are  unable  to  bring  our  minds  to  the 
conviction  that  they  are  sufficient  alone,  for  indeed  they  stand 
substantially  alone,  to  support  this  decree.  It  is  nevertheless 
^e  that  the  rights  of  the  creditors  depend  in  this  particular 
iB^pon  the  rights  of  the  partners.  Unless  the  junior  Elotter* 
ai;e  entitled,  as  against  their  fsther,  to  have  this  property  de- 
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^reed  to  be  parfcnerefaip  property,  the  creditoriv  are  not.  Hende 
these  accounts  are  of  no  greater  significance  here,  than  if  th« 
action  was  between  the  partners.  As  George  Elotter,  junior^ 
was  the  book-keeper,  with  exclusive  control  thereof,  they 
would  have  very  little  value  as  evidence  for  him  in  such  action, 
unless  some  knowledge  of,  or  assent  thereto,  on  the  part  of 
the  father,  was  shown. 

In  short  we  find  nothing  in  this  record  inconsistent  with 
this  conclusion — that  Klotter,  senior,  bought  the  land 
and  built  the  brewery  with  his  own  means,  intend- 
ing to  start  his  sons  in  business  therein ;  that  he  engaged  in 
the  business  with  them;  that  he  advanced  all  the  capital  of 
the  firm,  with  which  it  purchased  the  necessary  chattel  prop- 
erty to  carry  it  on,  and  also  the  money  necessary  to  conduct 
the  same ;  that  he  made  no  contract  for  rent  of  the  real  prop- 
erty, or  interest  on  his  advances,  because  he  intended  to  charge 
none,  it  being,  as  he  says  in  his  testimony,  a- family  affair, 
for  the  benefit  of  them  all,  and  which,  it  was  contemplated, 
would  result  in  profits  sufficient  for  them  all;  but  that  the 
real  estate,  including  the  buildings,  was  his  individual  prop- 
erty, and  to  remain  such.  We  think  this  view  is  strength- 
ened by  the  partnership  agreement,  and  a  fact,  not  without 
some  significance,  that  for  several  years  the  taxes  on  the 
property  were  charged  to  the  father  in  his  individual  ao- 
oonnt. 

Aside  from  the  main  question  there  is  a  part  of  the  decree 
whic'h  we  think  is  clearly  erroneous.  While  it  is  found  that 
Klotter,  senior,  was  the  owner  of  the  real  estate,  upon  which 
the  improvements  were  erected,  it  is  ordered  that  Goepper, 
assignee,  is  entitled  to  recover  of  Kinsinger,  assignee,  the 
value  of  such  real  estate.  In  other  words,  if  the  mortgages 
are  paid,  and  thus  a  sale  of  the  property  upon  the  cross-peti- 
tions of  the  mortgagees  prevented,  Goepper  is  forced  to  sell  to 
the  assignee  of  the  firm,  the  real  estate,  at  its  value;  and  a 
master  commissioner  is  appointed  to  ascertain  and  report  that 
value.  Even  if  it  were  found  that  Elnsinger  was  entitled  to 
the  value  of  the  improvements,  or  of  some  portion  thereofi  to 
secure  to  him  compensation  for  such  value,  as  a  condition 
precedent  to  the  restoration  of  the  property  to  the  owner  of 
the  fee,  is  as  far  as  the  court  could  go.    It  would  be  analagaoi 
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ta  the  caMS  of  oocapying  claimants.    It  oan  not  take  the  fee 
ffom  its  owner  and  transfer  it  to  another,  who  may  have  an 
equitable  right  to  compensation  for  improvements,  or  even  a- 
lien  upon  the  land  itself.    See  McCoy  v.  Qrandy^  3  Ohio  St.  463. 

We  do  not  question  the  right  of  the  assignee  of  this  firm  to 
enforce  in  equity  the  payment  to  him  of  the  value  of  any 
improvements  erected  by  the  firm  and  paid  fur  with  firm 
aaset^,  after  the  partnership  was  formed.  We  are  entirely 
unable  to  ascertain  from  the  record  what  the  amount  is,  if 
any,  which  the  firm  used  in  that  way.  Nor  do  we  doubt  that 
any  money  loaned  to  the  firm  by  Klotter,  senior,  either  as  a 
direct  loan  or  contribution  to  the  firm  capital  or  advanced  to 
the  firm,  by  way  of  gift  to  hi:)  sons,  would  be  firm  assets, 
which  if  so  used  would  be  within  this  statement.  But  the 
proof  is  not  such  as  to  enable  us  to  determine  any  of  these 
matters.  The  burden  of  proof  in  each  of  these  respects  is 
upon  the  assignee  of  the  firm. 

We,  therefore,  reverse  the  decree  of  the  district  oourt^ 
and  remand  the  case  for  further  proceeding«(  upon  those 
questions.  If,  upon  a  new  trial,  it  is  established  that 
such  an  equitable  claim  exists  in  favor  of  the  assignee 
of  the  firm,  the  amount  of  the  same  should  be  ascer- 
tained, and  the  assignee  of  Klotter,  senior,  ordered  to  pay  the 
same  within  a  resonable  time  or,  in  default  thereof,  the  pro- 
perty be  sold.  If  he  does  pay  it  he  is  entitled  to  the  posses- 
sion of  the  real  estate,  subject  to  the  mortgage  liens,  about 
which  there  is  na  question  made  here. 

[To  appear  in  39  Ohio  St.]  Revened  and  remanded. 


BOOK  NOTICES. 


HM  law  of  YnitsnitiM  ud  SoeittiM.  A  book  of  InfereBt  to  Masons,  Odd 
Fellows,  Red  Men,  Druids,  Chosen  Friends,  Foresters,  Knights  of, 
Pythias,  Members  of  A.  C.  U.  W.  Royal  Arcanum,  K.  of  H.  L.  of  H.» 
and  of  all  similar  organisations,  with  speciaf  reference  to  their  in* 
saranre  feature..  By  A.  J.  Hirschl.  WlUiam  H.  Stevenson.  8t» 
lioais,  Mo.    1SS3.    1  toI.,  8  vo.  pp.  74.    Price,  91.00. 

This  is  a  new  hook  in  a  new  field.    It  is  small,  but  there  is 
M(t  much  to  be  said  on  the  subject.  Jx  contains  all  tbe.Utiga^ 
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iion  on  the  subject.  The  book  was  written  for  societies  is 
much  as  for  lawyers,  and  from  an  examination,  we  think  the 
work  well  done.  The  title  sufficiently  shows  the  soope  of  the 
book.  No  lawyer  and  no  society  should  be  without  this  little 
manual. 


:t«dM»l  DMiiioni.     William  O.    Myer.    GUberi  Book  Oo.,    St.  IiOiil% 
Mo.    1888. 

The  second  installment  of  two  hundred  pages  of  the  first 
▼olume  of  this  enterprise,  fully  bears  out  the  promise 
«f  the  first  The  subject  of  ''agency"  is  completed 
in  this  number ;  this  subject,  covering  over  two  hundred  and 
sixty  pages,  from  page  132  to  392.  Upon  full  examination  we 
are  of  the  opinion  that  the  claim  that  the  subject,  as  here 
treated,  is  more  valuable  than  any  treatise  on  the  subjecti 
both  because  of  its  comprehensiveness  and  method  of  treat- 
ment, is  fully  justified.  It  comprises  all  the  decisions  of  the 
federal  courts  on  the  subject  of  agency,  including*the  general 
doctrine  of  the  dutiesand  liabilities  of  agents,  and  the  more  ex- 
tended discussions  of  the  powers  and  liabilities  of  factors  and 
persons  acting  under  powers  of  attorney. 


OHIO  DECISIONS. 


COVBT. 


Hoa.  W.  W.  Jonwv,  Oki^Amllm. 


W.  MelLTAom.  Hoa.  J«ni  1 

Hon.  WnuAM  H.  Umoii.  Hm.  J«m  H.  Dotu. 


ODlMwams,  0M6,  November  IS,  ISSI. 
enrBBAit  dookxt. 
|fo.  SB8.  HermmnnGoepper,  aastgnee,  etc,  ^.Christian  Kinslnger,  i 
^     ete.    Bnor  to  the  Distriot  Court  of  Hamilton  Cotin^. 
DOTXJirJ. 

Pee  oontents  for  oms  teported  in  full.] 
Jtidgpnent  reversed. 

iBX^.  dndnneti,  Sandusky  abd  t!I«lVefand  Railroad  Company  st. 
Hf.  Skfllmad;    Brror  t6  the  Dtotirlot  Coiirt  of  Logan  County. 
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UnoN,  J. 

11  ynder  the  aet  ol  March  80,  1875  (73  Ohio  L.  143),  which  pro;' 
Tides  that  *'  any  corporatSon  operating  a  railroad,  in  whole  or  in  pan 
in  this  state,  may  demand  and  reoeiye  for  the  transportation  of  paii' 
sengers  on  said  road,  not  exceeding  three  cents  per  mile  for  a  disr 
tanoe  of  more  than  eight  miles :  provided  the  fare  shall  always  b^ 
made  that  multiple  of  five  nearest  reached  by  multiplying  the  rate 
by  the  distance,"  a  charge  of  twenty-five  cents  for  carrying  a  pas- 
senger a  distance  less  than  eight  miles  and  more  than  six  miles,  will 
not,  ss  a  matter  of  law,  be  declared  unreasonable. 

1.  A  railroad  company  may  charge  a  higher  price  for  carrying  passengers 
when  the  fare  is  paid  on  the  train,  than  it  does  at  its  ticket  offices, 
provided  the  price  thus  charged  is  reasonable,  and  the  fare  charged 
on  the  train  does  not  exceed  the  maximum  allowed  by  law. 

a.  A  person  entering  the  oars,  without  having  purchased  a  ticket,  and 
persistently  refusing  to  pay  the  usual  and  reasonable  fare,  upon  de- 
mand by  the  conductor,  and  after  reasonable  time  in  which  to  deteiv 
mine  whether  he  will,  or  will  uot  pay  the  same,  may  lawfully  lie 
removed  from  the  train. 

4.  The  expulsion  of  such  person  may  be  at  a  place  other  than  a  railroad 

depot,  or  usual  stopping  place,  provided  care  is  taken  not  to  expose 
him  to  serious  injury  or  danger. 

5.  Such  person  acq  aires  no  right  to  remain  on  the  train,  by  ofll»ftng  to 

pay  the  usual  fare  after  the  train  has  been  stopped  for  the  purpose 
of  ejecting  him. 

/odgment  of  the  district  court  reversed,  and  Judgment  of  the  coooixnon 
pleas  affirmed. 

1802.  The  SUte  of  Ohio,  on  relation  of  Louis  Kramer  v.  William  S.  Cap- 
poller,  auditor  of  Hamilton  oounty.  BCandamus.  Reserved  in  the 
District  Court  of  Hamilton  County. 

Okxt,  J. 

[8eo  cxintents  for  ease  reported  in  full.] 

Fmremptory  writ  denied. .  McHvaine,  J.,  dissented. 

M8.  Bliaa  Hughes  et  al.  V.  The  Cincinnati  A  Spriugfleld  Railway  Com- 
pany.   Error  to  the  Superior  Court  of  ducinnatp. 

MdODLVAiifv,  J.  Held: 

1.  In  respect  to  the  liability  of  an  employer,  for  the  negligenoe  or  mis- 
induct  of  an  employe,  whether  agent,  servant,  or  independent  con^ 
tractor,  the  law  makes  no  distinction  between  natural  persons  and 
oorporatioaa. 

%  A  corporation  organised  for  the  purpose  of  constructing  and  operating^ 
a  railroad,  having  acquired  its  right  of  way  by  the  exercise  of  the 
power  of  eminent  domain,  or  otherwise,  may  contract  with  another 
person  for  the  construction  of  the  whole  or  any  part  of  the  road^ 
without  retaining  the  right  to  control  the  mode  or  manner  of  doing 
the  work;  and  in  such  case  the  corporation  is  not  liable  to  third  per- 
sons for  an  injury  resulting  from  the  carelessness  or  wllfUl  set  of  tlit 
contractor. 

K  But  if  the  oprporation  retain  control  over  the  mode  and  manner  sff 
doing  the  work,  the  relation  ol  independent  oontiaolor  does  not  i 
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and  tb«  employer  is  liable  for  an  injary  to  third  penona  from  tlio 
oareleiMnew  or  wilfol  wrong  of  tlie  oontraetor  while  engaged  In  the* 
performance  of  the  work. 

C  A  right  reaenred  in  the  contract,  on  the  part  of  the  railroad  company, 
to  direct  as  to  the  quantity  of  wor^  to  be  done,  or  the  condition  of 
tlie  work  wlien  completed,  is  not  a  right  to  control  the  mode  or  man- 
ner of  doing  the  work,  within  the  rnle  above  stated. 

A.  When  an  employer  retains  control  over  the  mode  and  manner  of  doing 
a  specified  portion  of  the  work  only,  and  an  injnry  results  to  a  third 
person  from  tlie  doing  of  some  other  portions  of  the  work,  the  con* 
trac?lor  nlnne  is  liable. 

4.  Thsfrule  of  nun* liability  on  the  part  of  the  employer  for  the  wrong  of 
the  contractor,  applies  to  contrai;ts  in  respect  to  real  entate  as  well  aa 
movable  property,  except,  tlint  owners  of  real  estate  cannot  relieve 
themselves  f<»rliabiliiy,  through  the  intervention  of  a  contractor,  tag 
tlie  erection  of  a  nuisance ;  nor  for  an  injory  to  tliird  persons,  neces- 
sarily or  naturally  resulting  from  doing  the  work  in  the  manner  II 
wss  (•onimoted  to  be  done. 

Judgment  affirmed. 

189.  Adiilph  Bruner  v.  Joseph  Briggs.  Brror  to  the  District  Oonii  af 
Scioto  County. 

Jctpivaoif ,  C.  J.    Held  : 

1.  In  an  action  by  one  ss  surviving  hnsband,  against  the  heir  of  a  da- 
censed  wife,  to  recover  an  estate  by  the  curtesy  where  the.  mttrrisge 
Is  put  in  issue,  a  marriage,  In  fiu^,  may  be  established  by  showing 
tliatthey  lived  together  wnd  cohabited  as  husbmd  and  wife  form 
series  of  years,  t'*.at  they  si  ways  reoogniX3d  and  treatod  each  other  aa 
au<*h,  and  that  they  were  so  trcited  and  reputed  in  the  community 
anil  f:ircle  in  which  they  moved,  altliough  no  record  evidence  was 
offered,  nor  the  evidence  of  sny  witness  wlioaaw  them  married,  was 
gven.  Snoh  evidence  in  competent,  and  its  suAcienoy  to  establish 
the  fhct  of  marriage  Is  for  the  court  or  Jury  trying  the  Issue  to  deter- 
mine. 

t.  That  the  proviso  of  section  seventeen  of  an  "  Act  regulating  descents 
and  distributions,"  a^  amended  (06  Ohio  L.  21),  is  a  limitation  on  Iha 
right  of  a  surviving  husband  to  curtesy  in  his  «leoea^ed  wife's  real 
estate,  made  in  favor  of  her  issue  or  legal  representative  of  sueh  issue 
by  a/<^riner  marringe.  The  right  to  curtesy  secured  by  the  genersi 
claitse  of  said  section,  ran  not  be  aff^^cted  or  defeated,  by  showing 
that  the  de :*ea«4ed  wife  left  iUegilimate  iss^t^  who,  umler  s-Kstton  fifteen 
of  said  act  as  amended  (61  Ohio  L.  105),  inherited  her  estate. 

.1.  By  the  terms  of  siid  Meet  ion  aeven  teen  as  amended,  the  provision  of 
se<'tion  fifteen  as  amended,  which  pi-ovides  that,  *'  bastards  shall  ba 
capaitle  of  inheriting  or  transmittin-^  inheritance  from  and  t/i  the 
mother  •  •  •  In  like  manner  as  if  bom  in  lawful  wedlock,"  earn 
«ot  be  so  cnn<«trued  as  to  alfact  the  surviving  husband^s  curtesy  In 
the  real  estate  of  his  deceased  wife  in  all  cases  provided  for  in  i 
tion  seventeen. 

Judgment  affirmed. 
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MOnON  DOOKXT. 

lte»  287.  Brown  «.  Athena  Qtm  Light  Oo.  Motion  for  leave  to  file  a  peti- 
tion In  error  to  the  Diatrlot  Court  of  Athena  Oonnty.  Motion  over- 
*  mled. 

JH.  Ohio  ex  rel.  Oommlaalonera  of  Moakinsum  Oounty  «.  Board  of  Pub- 
lic Worka.  Motion  to  atrilce  aiiawer  from  the  fllea  in  cauHO  No.  1880, 
General  Docket.  Motion  overruled  on  the  ground  that  there  ia  no 
pretludloe  to  plaintiff. 

tn.  Truateea  ot  Gallipolia  Townahip  v.  Cromley.  Motion  for  leave  to 
file  a  petition  in  error  to. the  Disitrict  Court  of  G.dlia  County.  Leave 
granted  to  diamlaa  the  caae  and  withdraw  papera. 

Ji7.  Eliaa  et  al.  v.  Buma  et  al.  Motion  for  leave  to  file  a  petition  in  error 
to  the  Diatrict  Court  of  Clinton  County.    Motion  granted. 

S88L  Noble  et  al.  «.  Robb.  Motion  for  leave  to  a  petition  in  error  to  the 
Diatrict  Court  of  Clinton  County.    Motion  gi-anted. 

sn.  Ponlaon  v.  Litchfield.  Motion  for  fi^tay  of  execution  to  be  given  by 
plaintiff  in  error.  Motion  granted.  Undertaking  in  the  audi  of 
18,000  to  be  executed,  with  auretiea  to  the  approval  of  the  clerk  of 
thia  court. 

•Ml.  Uhl  V.  Quellen  et  al.  Motion  for  leave  to  file  a  petition  in  error  to 
the  Diatrict  Court  of  Holmea  County.    Motion  overruled. 

tiS.  Daviav.  Oilhouae.  Motion  for  leave  to  flle  a  petition  in  error  to  the 
Diatrict  Court  of  Hardin  County.    Motion  granted. 

MS.  Treat  et  al.  «.  Cole,  ex'r,  etc.  Motiod  to  reiu»tate  cauae  No.  MO, 
•General  Docket.    Motion  overruled. 


8V7BEXB  OOITBT  COKIOSBIOV. 


Bov.  Mmm  M.  GtAMuB^  CU^f  Judge. 
Jmdgt$: 
K.  H Asn.  Ho^.  FftAiTKUii  J.  DiOKHiA. 

Hov.  Obaeui  D.  KABm.  Hov.  Joiui  McGavuy. 

OolumbuBt  OAso,  November  13, 1888. 

GEMBBAL.  DOCKBT. 

Ho.  350  Wilaon  v,  Pelton,  Treaaurer.    Error  to  the  Diatrict  Court  of 

Cuyahoga  County. 
iloCAUKBT,  J. 
L  An  action  againat  a  county  treasurer  under  section  5848  of  the  Revlaed 

Statutea  to  recover  back  taxes  paid.,  which  were  illegaly  asseased, 

cannot  be  maintained  when  the  taxes  were  paid  voluntarily,  and 

without  protest  or  objection^ 
%  Where  such  taxes  were  paid  after  the  twentieth  day  of  December,  and 

the  treasurer,  prior  to  the  payment,  had  made  no  effort  to  c-ollect  them, 

or  to  enforce  payment  by  any  proceas  authorized  for  tliatpurpoae; 

but  received  the  t.Mxe9  when  payment  was  ofliered  in  the  uauai 

course  of  his  ofAciaJ  busineaa. 
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JOM: 

TluU  payment  thus  made  waa  voliinftary. 

Jadgment  affirmed. 

m.  Sparrow's  adm*r«.  Boberi  Homok.  .Error  to  the  Diatriot  Oouxt  of 
Franklin  Ooonty. 

MABTIlly  J. 

ne  owner  of  land  inoambered  by  a  f  udgment  lien  may  reoover  tiym 
the  Judgment  creditor  en  ezoeea  over  the  balance  due  on  the  Jndg- 
menty  received  by  the  latter  on  a  aale  under  a  vendi ;  notwithatand- 
ing  the  Judgment  creditor  waa  the  paroliaaer  and  the  owner  waa  not 
a  pariy  to  the  judgment. 

Judgment  affirmed. 

410.  The  Penn  Mutaal  Life  Insnrance  Oompany  v.  Frank  i.  Oarpenter 

et  al. 

1>IOKMAH,  J. 

A  Matqal  Ufa  Insnrance  Company  loaned  to  B.  the  snm  of  |1S,00(>«  for 
which  B.  made  his  note  payable  in  three  years,  with  interest  at  the 
rate  of  eigiit  per  cent,  per  annnm,  payable  annually  in  advance.  The 
oompany  retained  out  of  the  amount  of  the  loan  the  snm  of  |O08, 
as  the  interest  thereon  for  the  first  yeir  in  advance,  and  at  the  eacae 
time  took  from  B.  his  two  notes  for  |9cM)  each,  payable  reapeotive)? 
in  one  and  two  years  after  date,  for  the  interest  on  said  loan  for  ^t/j 
second  and  third  years*  thereof  respectively.  Said  inlereat  notes 
were  paid  at  maturity,  at  the  beginning  of  said  aecond  and  thJUrl 
years  respectively. 

ITcid.-  That  under  the  act  of  BCay  4,  1809  (06  Ohio  L.  01),  the  abo/o 
transaction  was  usurious. 

ludgnient  affirmed. 

ij09.  L>ebonih  Bmmble,  executrix  v.  John  O.  Ward.  Error  to  the  Diatrld 
Gourt  of  Hamilton  County. 

Nabu,  J. 

1.  If,  after  time  has  been  given  to  the  principal  by  the  creditor,  the 
t^urcty,  with  full  knowledge  of  all  the  facta,  promises  to  pay  ^*-iO 
note  if  the  principal  does  not,  he  is  liable  without  any  new  consiclora- 
tion  for  the  promise. 

OL  When  the  answer  of  a  surety  sets  up  that  an  extension  of  time  waa 
given  to  the  principal,  without  the  knowledge  or  consent  of  the 
surety,  be  must  make  this  appear  by  a  preponderance  of  the  evidence.. 

t.  When  the  creditor  admits  that  the  extension  waa  without  tlie  koowt- 
edge  or  consent  of  the  surety,  and  relies  upon  a  aubsequont  promise 
of  the  surety  to  pay,  if  the  principal  does  not,  the  bi^rden  of  proof  U^ 
upon  the  creditor. 

Judgment  affirmed. 

Mr.  The  C'mtlnental  IJfe  Insnraace  Oompany  of  Hartford,  Cmw. «.  ^m* 
seph  If.  Robinson,    Srror  to  the  IMstrtctOouri  of  Ottyahoga  OomoHf^ 


Qmso  hkw  JouBKAl.  481^ 


▲  pdU<7  Insiuriiig  (he  Ufa  of  IL*i«qiSilt«i  mm  to  pay  an  amnud  protfiittm 
of  147^  1^  gfying  bis  note  lor  f  10.14  and  928.71  in  owh  on  or  befdio 
ttio  ■eronlb.dpj  of  Maroh  in  oi^  and  erory  year  daring  the  ofmtbra- 
anoe  of  the  policy;  the  ilist  payment  waa  to  be  made,  ICaieh  7, 187L 
Ihe  policy  contained  the  following  atlpalationa:  ''S.  Tliat  •  *  • 
if  the  aaid  aasared  ahall  not  pay  the  •  •  a  intereat  annually  in 
advance  on  any  ontatandlng  pkemiam  notea  which  may  be  given  fttr 
any  portion  thereof,  *  •  •  then,  and  in  every  8achcaae,thia  policy 
ahall  00040  and  <l0ferfliina,  and  aaid  company  ahall  not  be  liable  for  tho.. 
payment  of  the  anm  inanred  or  any  part  (hereof  ••••>*  and  alao, 
^4.  That  if,  alter  the  receipt  by  thia  company  of  two  or  more  annual 
preminma  apon  thia  policy,  defhnlt  ahall  be  made  in  the  payment  of 
any  aobaequMit  premium  when  doe,  then*  notyithatanding  anch  df- 
fanlt,  thia  company  will  convert  thia  policy  into  a  '*  paid  up  "  policy 
for  aa  many  twentieth  parte  of  the  anm  originally  inanred  aa  there 
ahall  have  been  complete  annual  premiuma  paid,  when  auclvdefhult 
ahall  be  made;  a  •  •  "and  alao,  '*5.  That,  iii  every  caae  where 
thia  policy  ahall  ceaae,  or  be  or  become  null  and  void,  all  paymenta 
thereon,  and  all  dividend  credita  accruing  therefrom,  ahall  be  for- 
feited to  aaid  company,    a    a    a    *» 

<hi  March  7, 1875,  one  year'a  intereat  upon  four  of  aaid  premium  notea 
waa  due,  but  no  part  of  it  waa  paid  or  tendered.  Shortly  after  thia 
default,  R.  applied  for  a  *•  paid  up  "  policy. 

MM:  Under  atipulationa  tliird  and  fifth  the  policy  became  null  and 
void,  on  March  7,  1875,  *'  all  paymenta  thereon  ^'  and  "  all  credita 
accruing  thereflrom,"' were  forfeited  to  the  company.  Stipulation 
fourth  did  not  apply  to  a  default  In  payment  of  intereat. 

Judgment  of  diatrict  court  reveraed  and  that  of  the  common  pleaa 
affirmed. 

diik  J.  M.  McCullough  et  al. «.  Joaiah  G6peland  et  al.  Error  to  the  Dla^ 
triet  G6urt  of  Jefltoraou  Oounty. 

Bv  VHB  Gotwr. 

M 1851,  the  fMher  of  L.  &,  a  married  woman,  oonveyed  to  her  a  tract  oi 
land,  in  conaideretion  of  love  and  affection,  aa  and  for  her  general 
aetata.  After  1861  alie  tnnaaoted  bnaineaa  In  her  own^name,  and 
incurred  debta  for  which  aha  made  her  promlaaory  notea.  In  Febru- 
aiy,  1874,  ahe  duly  executed  a  will  and  died.  -  The  will  waa  duly 
admitted  to  probate.  Said  notea  were  preeented  to  the  adminiatrator 
«nd  allowed  by  him  aa  valid  debta  of  the  teatatriz.  The  firat  clanaa 
^  the  will  directed  that  all  her  Juat  debta  and  funeral  expenaea 
ahould  fint  be  fully  paid  out  of  her  eatate,  and  a  aubaequent  danafi 
deviae^  eaid  land  to  her  huaband.  He  took  poaaeaaioDi  under  tha 
will,  and  aubaequently  mortgaged  the  land  to  M.  to  aecure  hia  own 
debt.  L.  R.  had  no  other  property  and  no  debta  other  than  thoae  above 
teferred  to,  and  down  to  the  time  of  bar  deceaae  ahe  treated  and  ac- 
knowledged them  aa  ''herdabta." 

JPM:  Ttie  deviae  to  the  huaband  waa  aubjeotto  the  payment  of  aaii 
*  ^Ublau    In  an  aeUon  wheiain  the  admisiitrator  of  I«.  R.,  the  hwh 
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band,  the  mortgagee,  and  said  oreditora  of  L.  B^  were  parliea,  and  ik 
whioh  a  aaie  of  the  land  waa  deereed,  the  admlnlalimtor  waa  entitled 
to  receive  a  aum  aalBdent  to  pay  aald  detta  of  L.  &  and  her  ftmeial 
ezpenaea  before  aiij  pajmenta  to  the  mortgagee  of  tlie  boaband 
Tbe  faet  that  the  ooart  ordered  pajment  bjr  the  aheriff  to  her  aaid 
erediUirt  waa  not  error  to  the  prejadloe  of  aaid  mortgagee. 
Judgment  affirmed. 

rni.  William  J.  Bell  «.  F.  E.  Dndait,  aaaignee,  et  aL  Srror  to  the  IHa- 
trict  Court  of  Soioto  Coonty. 

Bt  tbb  Court. 

The  anignee  of  an  ineolyent  debtor,  W.  J.  Bell,  brooght  an  aotiAn  in  tha 
oonrt  of  common  pleas,  againat  Crawford  and  othera,  holding  liens 
on  certain  real  eaiate  of  Bell,  lo  mMialial  llf^na  and  for  an  order  ta 
sell  tlio  roMl  estate ^and  diatrlbate  the  proceeda  among  the  lien  hold* 
erg.  It  resnlted  in  a  detToe  for  the  aale  of  the  tund,  to  aatiafy  th« 
mortgfige  and  other  llena,  and  the  anignee  waa  ordered  to  ezecot#. 
the  decrf*e.  The  real  eataie  waa  three  liinea  appraiaed  and  iwloe  ad-^ 
▼ertiiied  and  offered  for  aale  on  each  appraiaomeut,  and  remained 
unsold  for  want  of  biddsra.  Th^reuDon  the  court,  on  motion  of  the 
assignee,  or  lered  the  aale  to  lie  made  at  not  IcHe  than  f  15,000.  thia 
amount  being  less  than  two-thirds  of  the  appraised  Yaloe  thereof! 
Under  this  order  the  property  waa  advertised  and  sold  for  f  15,000  to 
Crawford.  It  Is  claimed  that  the  court  erred  in  overruling  the  mo- 
tion of  Bell,  the  aasignor,  to  set  aside  the  eale  and  in  confirming  tha 
same. 

Vhe  court  did  not  err.  When  an  assignee  has  commi»noed  an  action  to 
8fll  tlie  realty  of  the  as^igpior,  aa  provided  in  eection  8351,  Beviaed 
Btatutea,  the  prcvisiona  of  ffection  5416  Beviaed  Statutes,  apply  to 
anbtieqnent  proceedings  to  sell  under  the  decree  therein  made.  We 
have  refi^rred  to  sections  of  the  Bevis(*d  Statutea  because  thrir  pro- 
visions upon  this  subject  do  not  dlflTer  from  the  statutea  in  fon» 
when  the  action  complained  of  was  taken. 

ttl.  Thomas  Lough  v.  Thomas  Machlin.  Error  to  the  Diatrict  Coart  of 
FYanklin  County. 

Bt  thk  CoT*Rr. 

In  April,  1853,  a  plat  of  aaubdlvisloA  of  four  inlotain  the  city  of  Colnmbiua 
was  duly  executed,  acknowled-jed  and  PKSorded.  It  showed,  in  feet,tlia 
length  apd  width  of  each  aub-lot,and  an  alley  ten  feet  wide  between 
sub  lots  fivA  and  thlrtet^n.  By sepirate  deeda  deai^rlbiiig  the  premiaea 
granted  by  the  number  of  the  anb-lot  and  reference  to  said  plat,  li. 
became  the  owner  of  one  and  M.  of  the  other  of  said  anb-lota.  No 
ordinancfl  accepting  said  alley  waa  e%  er  piiased  by  the  council,  but,  la 
March.  1863,  it  paeaed  an  ordinance  vacating  part  of  the  alley  I  etweea 
said  lots,  on  petition  of  L.,  tbe  then  owner  of  M.'a  lot  (consent  ng.  L. 
claiming  title  to  the  part  of  the  alley  ao  vacated,  under  a  quit-claim 
doed  from  the  heirs  of  the  original  owner  of  the  grtiund  ao  laid  out. 
built  upon  it  in  May,  1863.  In  1875,  M.  aued  L.  to  recover  poeseasion 
as  owner  in  fee  simple  of  so  inucli  of  tlie  va<*ated  alley  as  lice  betweeai 
the  middle  of  what  waa  the  alley  and  the  line  of  M.'s  lot. 
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ofwolloii  ea,  MA  of  May  8,  1858  (60  Ohio  K  2SB),  the  aU«T 

n«iT6r  WM  a  pablie  way. 
1»  ikittM4«dtcalor'sdeed  didhot^inefRMSi^deforibe  M*kloiaa"boiuidad 

hj  an  alley/'  bat  by  the  eaat  Una  of  the  alley,  the  rale  of  oonatrao* 

tlon  of  deeda  making  *'a  atream  "  or  **  a  road  "  or  '*  a  way/'  a  boand-. 

ary/doea  not  apply* 
t,'AM  the  dedloator'a  plat  and  deed,  under  the  atatnftea  then  in  foroe,  left 
vlha  obaraoter  of  the  alley  to  be  determined  by  the  oonndl,  he  waa  not 

reaponalble  for  tlie  non-aotion  of  that  body  and  the  dootrlne  of  eatop- 

pel  doea  not  apply. 
•A,  IC  doea  not  own  in  fee  any  of  the  Tacated  part  of  aaid  alley. 
Jvdffmenta  of  diatrlet  oonrt  and  common  pleaa  reTeraed. 
Kaah,  J.,  did  not  alt  in  thia  oaae. 
8Mw  Bdward  Townaend  A  06.  «.  Hobart  B.  Ooming,  eheriif,  etc    Bmr 

to  the  Diatrlet  Ooort  of  lioraln  Oounty. 

BV  TKB  OOUBT. 

Hiding  an  ezeontion  Ibr  1007,  a  aherilT  levied  on  peraonalty  worth 
about  84f000.  On  tlia  next  day  be  promlaed  a  oonatable  who  held 
two  exeentlona  fkom  a  Jnatlee'a  oonrt  agaioat  the  aame  debtor,  that 
**  he  would  hold  the  balance  of  eald  gooda  over  and  above  the  amount 
neoeasary  to  aatlafy"  eald  aherilT's  ezdoation  **  for  the  pnrpoae  of 
aatiafying  the  aald  executlona  in  the Jianda  of  the  oonatable."  The 
oonatable  copied  the  inventory  taken  l>y  the  aherilf  and  made  It  a 
part  of  Ilia  return,  and  said  return  stated  a  levy  under  eaid  promlae. 
A  day  or  two  afterward  the  eame  aberilT  received  another  execution 
and  duly  levied  it  upon  the  same  gooda  which  wereatill  in  hia  handa. 

Mdd:  The  conatable'a  ao-oalled  levy  waa  void.  Tho  promlae  of  the 
aheriir  gave  it  no  eflbct.  Both  of  the  aherilf 'a  oxeoutioaa  ahould  be 
firet  paid  out  of  the  proeeeda  of  the  gooda. 

Jndgment  affirmed. 

W*  Samuel  Jarvia  et  a1.  «l  Jamea  M.  Hannan  et  aL  Brror  to  the  DIatrlot 
Oonrt  of  Gallia  Ooun^. 

Bt  tbm  Oouagr. 

Ip  1875,  J.  waa  In  powBilon  of  land  under  a  title  bond,  and  waa  entitled 
to  receive  a  deed  therefor  firom  O.,  upon  payment  of  a  balance  of  the 
pnrohaae  money.  J.  made  to  K.  a  mortgage  on  the  land  to  aecnre  a 
debt  owing  to  him,  and  K.  caused  the  mortgage  to  be  duly  recorded. 
Alterwarda  J.  arranged  with  O.  aa  to  the  unpaid  purchase  mone^,  ao 
that  at  the  same  moment,  O.  delivered  t<>  J.  a  deed  for  the  land ;  J. 
delivered  to  H.  a  mortgage  on  It  aecnring  a  note  for  the  amount  of 
aaid  purchaae  mon^,  and  H.  paid  aaid  money  to  O.  H.  did  not  enter 
hIa  mortgage  for  record  until  more  than  a  year  after  ita  delivery  to 
him. 

jjbid/  The  title  pasaed  to  J.  subject  to  the  mortgage  to  H.,  aa  againat. 
the  mortgage  to  K.,  and  H.  holds  the  paramount  lien. 

Jodgment  affirmed. 

4iSL  Ohio  for  the  use  of  Xenla  School  District «.  BCoClure,  executrix,  elo. 
Brror  to  the  District  Ooort  of  Greene  oounty. 
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If  tiMMilonof  tbeoomiDonplMilor  whicb  the  dliirM  woii  i 
the  JndgmMit  below  wtm  error,  an  impeetien  of  jthe  leoofd  efl 
tiTeljebows  tiiai  It  did  not  prvjadloe  the  per^  eompietning. 

Judgment  of  the  dfstrlet  eonrt  lenrened  end  thet  of  eommon 
efflrmed.    No  ftirther  import. 

407*  Bagleeon  v.  Olhrer.  Brror  to  the  Dietrlet  Oonvt  of  Oneme^y  dmat^^ 
Jadgment  aOrmed.  Nopenelty.    No  report. 

4BL  Smith  v»  Foremen,  ewlgnee,  eto.  Srror  to  the  DIetriet  Obort  of  Her- 
rieoii  Ounnty.    Diemimed  for  want  of  preparation. 

48B.  Bank  of  Warren  Oonnty  «.  BCdIntIre,  adm'r,  eto.  Srror  to  the  Die- 
triot  bonri  of  Knox  Oonnty.    Dlamiaeed  for  want  of  preparation. 

40ft.  Ohio  ex  rel.  Moore  «.  De  Mar.  Srror  to  the  Diatriot  Oonrt  of  Ham- 
ilton  Oonnty.    Diamlaaed  for  want  of  preparation. 

MS.  RIcharda  «.  Chapman  et  aL  Brror  to  the  Dletiiet  Oonrt  of  Ttomhull 
County.    Judgment  affirmed.    No  penalty,  no  report. 

Mft.  Hildebrant  v.  Polk.  Brror  to  the  Diatriot  Oonrt  of  GUnton  Oonn^. 
Diamiaaed  for  want  of  preparation. 

t07.  Sprlnser  et  aL  «.  Puroell  et  at  Srror  to  the  Diatriot  Oonrt  of  Ham- 
ilton County.    DIamlned  for  want  of  preparation. 

fll.  I#9lnlnger,  executor,  eto.,  v.  Stein  baner  et  al.  Brror  to  the  Diatriot 
Court  of  Meroer  Oonnty.  Judgment  affirmed.  No  penalty,  no  w^ 
port.' 


ITedneMloy,  November  221. 

464.  PitUburgh,  Cincinnati  A  St.  Lonia  RaUway  Co.  «.  Joaeph  W. 

Wright    Error  to  the  Diatriot  Court  of  Perry  Qounty. 
.466.  Oliio  ex  rel.  C  N.  Olds  «.  ConuDnlaaionerB  Hadting  Oonnty. 

Error  to  the  Diatriot  Oonrt  of  Hooking  Oonnty. 

ITedneMbiy,  November  28. 

467.  Cbannoey  WincheU  «.  Fnmk  Froat.    Brror  to  the  Diatilet  Oovii 

of  Portage  County. 
464.  XJttle  Miami  R.  IL  06. «.  Jamee  H.  Uambleton  and  the  P.  a  A 

St.  L.  Ry.  Co.    Brror  to  the- Diatriot  Court  of  Haqullton  Oonnty. 

.FtabMaday,  December  6. 

466.  Smith  Bridge  Co.  «.  Samuel  A.  Bowman,  tmetee,  eto.,  and  tlM^ 
S.  J.  dE  P.  R.  R.  Co;    Brror  to  the  Diatriot  Cohrt  of  Churfce  County.. 
476.  Wm,  B.  Brown  «.  Samuel  Knhn  et  al.    Brror  to  the  Diatilet' 
Court  of  Butler  County. 

Wedbuedoff  December  12. 

478.  Cincinnati  Oonaoiidated  Street  Ity.  Co.  «.  Jaeoh  Noltheotaa. 

Brror  to  tlie  Diatrtct  Court  of  Hamilton  Qonnty. 
400.  John  0*Brien  et  al.  v.  Board  of  Bdneation  of  BOram  timnafclf. 
Brror  to  the  DIatrict  Oonrt  of  P6rtB|se  Oonnty. 
nJ  B.— Under  Paragraph  6,  Rule  S,  noeaae  under  No.  600  not  heratotat 
piarirad  for  oral  argument  wiU  be  ao marlEed  naleMtl* 
■haUdeakeii 
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DIGEST  OF  CASES. 

L— The  mireiles  In-mii  attaeli- 
acnt  iindertAkliig,  given  to  retflne  property  from  eelsare,  agreed  to  pny 
Ibe  Tttlae  of  the  property,  in  eerUiin  oontlngenolee,  on  demand.  Htid^ 
that  demand  wee  a  neoeamry  oondition  to  brlngfnic  anit  against  aa-h 
^aorMea;  and  also  thatlhe  redtala  in  the  underiaklag  were  euncliialTe 
li^ween  the  partiea.    OaL»  Jane,  1883.    16  Rep.  615. 


Attoraey  aad  dHant— .E!nqBl(^ymeii<— CbmpauaCtoii— 4»ec<al  Cbatmct.^ 
H.,  an  attorney,  agreed  to  perform  oertain  aervioes  for  B.,  nnder  a  apedal 
eontraet  aa  to  eompenaatlon.  A.  entered  in\o  partnership  with  H.,  and 
th^  aoted  together  in  the  performance  of  these  serrlcMi  until  the  Arm 
dlsaolyed,  whep  A.  omtinued  to  render  farther  services  to  B.  ZfeM,  tliat 
in  an  action  agalnat  B.  by  A.,  he  could  not  recover  what  might  be  con- 
iidersd  a  reawnable  oompeniiatlon  for  services  rendered  after  the  diaso- 
lution,  unless  the  Jury  were  satisfied  that  tliere  was  an  employment  of 
A»,  or  that  B.  knewhewsa  not  acsting  for  him  after  the  dis8<»lntion  on 
aeouunt  of  the  prior  employment  of  the  firm,. and  ezpec'ted  to  be  paid 
what  hia  services  were  worth,  kia^  v.  Bavber.  la,,  Oct.  17, 1883.  17  N. 
W,Bep.88. 

'Oeatraet— ObnsfnMMcm— Qptfon.— A  contract  muat  be  constructed  aa 
leaaonably  a%lta  terms  will  allow,  and  wlien  it  permlta  an  option,  it  ia 
not  to  be  anppoaed  that  the  option  can  be  arbitranly  exercised  to  the  dis- 
advantage of  the  other  party.  BUta  v.  ITMdn  Atoain  Boat  Cb.  Mich.,  Oct* 
M,  1888.    17  N.  W.  Rep.  66. 

Coipeiatiea^Om#rac<  Made  in  Good  fWth—XJUra  Vfrta  ^pewcy.— 
Where  a  psrty  deala  with  a  corporation  In  good  fa^h,  the  transr.cCion  la 
Bot  attra  «ire«,  aad  he  ia  unaware  of  anv  defect  oJT  authority  or  other 
ifiegularity  on  the  p«rt  of  those  acting  for  the  corporation,  and  there  la 
Bothlng  t«>  ezdte  suspicion  of  snob  defe(*t  or  irregularity,  the  corpora- 
tion ia  bound  by  the  contract,  slthougli  such  defect  or  Irregularity  in  Ihot 
eadsts.  If  the  contract  be  valid  under  any  drcumstancea,  an  innocent 
party  in  aueh  aoaae  has  no  right  to  presnuie  their  ^Istence,  and  tlieooi^ 
.poration  ia  eatopped  to  deny  it.  Ocmo  y.CdN.  W.  By.  Co.  Wia.,  Octw 
13, 1883.    17N.W.Rep.  16. 

Maiaal  Law— iaeanf^f— JRtpfitA  Bafo.— If  a  man  la  in  a  condition  of 
mind  to  know  that  the  act  which  he  is  commuting  is  wrong,  and  oonae- 
^aently  punishable,  he  muat  be  held  responsible  for  the  commission  of 
that  aot.  10  GL  dE  Fin.  900;  1  a  A  K.  180.  The  queatlon  of  knowledge  of 
light  and  wrongin  the  abatraot  la  not  now  put  generally  and  indeflnitlely, 
aa  waa  formerly  the  oaae  after  Bex  v.  BeiUnifkam,  CoU.  838,  but  it  ia  poi 
iB  raferanoe  to  theporMcalor  oee  and  the  porlMalor  Hme  of  eommitiinit 
H.    Ascv.  OiadUome*    London  Law  Timea. 
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Vnvifm  OwfiiAa— JeM(ieiM0.^A  oerdfleate  of  the  dark  of  the  prolMttt 
«oart  of  another  etate  that  a  oertatn  penon  waa  appointed  earator  of  ft 
mtnoTy  aa  appeara  from  the  reoorda  of  hia  oflloe,  ia  not  oom  potent  erldenoa 
of  aoeh  appointment..  A  oertifled  eopj  of  the  reoord  of  the  prooeeding% 
it  ■eema,  ia  eompetent  evidence.  MeOUsry  ▼.  MnUf.  HL,  Oot.  1,  UB. 
Legal  AdTiaer,  Oct.  80, 1888. 


and  "WVtb^N^eeisftim^JaM  PmreMoM  of  LiahOiig.^A  Joint 
iNirohaae  of  neoeaiariee  1^  hneband  and  wife  ia  regarded  in  law  aa  tlio 
•eontraot  of  the  hneband  alcme,  and  while  boolc  entriea,  charging  the  gooda 
to  them  Jointly,  are  preaatnptiYe  evidence  of  a  aaie  on  hia  credit,  tlMj 
Mre  not  oondoaive  of  that  fiRCt.  It  may,  nevertheleM,  be  ahown  that  the j 
were  pnrrJiaaed  by  the  wife  and  on  her  credit.  Hoffy.  Ko«rper.  Pa., 
Lag.  Int.,  Sept.  21, 1888. 

Haahaad  and  Wilb— i^Mfcttiiv  Ttu;U^Propmiif  Bought  6y  Hauteatf  wttJt 
1F2/e'e  ifojMy.^When  real  eatate  ia  pnrchaaed  by  a  hnaband  with  hia 
wife*a  money,  he  taking  a  conyeyanoe  to  hiinaelf,and  the  property  ia  bid 
off  by  a  Judgment  creditor  of  the  huaband  under  an  agreement  that  he  ia 
to  hold  the  aame  aa  a  aecnrity  for  the  payment  of  the  Judgment,  the  wifli 
will  haYeauoh  an.equitai>le  ownerahip  aa  to  maintain  a  bill  againat  the 
pnrohaaer  for  a  conveyance  of  the  property  to  her  on  ahowing  that  the 
Judgment  haa  l>een  f ally  paid  with  iutereat,  and  for  an  account  of  the  rente 
and  proflta  received  by  the  Judgment  creditor  above  the  amount  neoea- 
aaxy  to  redeem  from  hia  lien;  and  in  auoh  caae  the  Judgment  creditor 
being  fully  paid  the  amount  of  hia  claim  on  the  property,  will  not.  be 
allowed  to  queation  the  wife'a  equitable  ownerahip.  iStteeraiasi  v.  Lo^t* 
muni.    HL,  Oct.  1, 1833.    Legal  Adv^eier,  Oct.  80, 1888. 


Haahand  and  Wilb— /Separate  JSrt'rfo— i\creAaa0  of  PropeH^.^A,  mar- 
lied  woman  who  buya  property  on  credit  muat  not  only  abow  tliat  ahe 
haa  a  aeparate  eatate,  bat  that  the  purohaae  waa  made  on  the  credit  ol 
her  aeparate  eatate,  in  order  to  hold  the  property  againat  her  hua- 
Iwnd'a  eredltora.  Loehman  v.  Bt'obaL  Pa.  Chicago  L.  N.,  Aug.  18, 
1888. 


tad  Wilb— Axfufer  by  Fi/e— IVocfies.— In  a  declaration 
egainat  a  huaband  and  wife  for  alauileroua  worda  apoken  by  the  Utter, 
«n  omiaaion  to  aver  that  they  were  apoken  in  the  abaence  of  the  hua- 
band, whetlier  Jt  be  ground  of  demurrer  or  not,  ia  cured  by  verdict, 
Quidt  V.  MiOer!  Pa.,  AprU  16, 1888.    40  Leg.  Int.  880. 


lallai— DomieO— Qlai^0«.— The  domicil  and  residence  of  a  peraon  at 
the  time  of  hia  deoeaae  la  the  domicil  of  bla  widow  and  minor  children ; 
and  while  the  mother  of  a  minor  child  may,  aa  a  general  rule,  change 
ihe  domicil  of  her  infant  after  tlie  death  of  ita  father,  yet  It  aeema  doubt- 
fel  whffther  tliia  can  be  done  when  the  child  haa  a  regularly  appointed 
^piardian  of  ita  paraon  and  property  in  the  form  of  ita  domidi 
here.  UeOUitry  v.  Menke.  111.,  Oct.  1,  1883.  Legal  Adviaer,  Oot.  80^ 
1888. 
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Xafwi— 2Vftr- X;tfaMiay  qf  jRtiroit— Wbece  a  boy  ia  shot  iotonttOBally 
•r  mnlmtAj  by  anotber  boy  witb  a  ahotgnn  loaded  witb  powder,  and 
fired  off  In  tbe  atreeta  of  a  populooa  olty,  the  parent  of  auch  boy  ia  liablo 
for  the  injury  oocaaioned  thereby,  ifarrionneaux  v.  Brugier.  La.,  Jan.,. 
1888.    16  Rep.  206. 

Ivxf^PaperB  Taken  ty—Dteeretion.— What  papera,  booka,  eta,  may 
be  taken  by  the  |ary  into  tbeir  room  and  remain  there  during  their 
deliberation  upon  a  Yerdlot,  ia,  in  the  abeenoe  of  atatato/y  proviaiona, 
within  the  discretion  of  the  court.  Lcngworth  v.  Oonneliy,  Keb«,  Biay. 
Deny.  L.  J.,  Oct.  0, 1888. 

Landlord  and  Tenant— ii'brd&te  ShUry  and  J}etention^Appeal,~^An 
appeal  doea  not  lie  from  a  Judgment  in  an  action  of  forcible  detainer 
from  tbe  triiai  court  to  thia  court,  there  being  no  freehold  luTolved.  The 
aame  question  here  InYolved  arose  in  KepUy  ▼.  Zjuke^  106  III.  886,  and  we 
there  held  that  the  appeal  would  not  lie.  That  decision  ia  condnalYO  of 
the  question.  Tokem  ▼.  LovelL  III.,  June  14,  1888.  Legal  Adyiser,  Oot, 
80, 1888. 

Kanied  Women— ilcai  BsttUe—Hu^bantTs  De6to.— A  built  a  honae  on 
hia  wife'a  land  ;  the  house  and  lot  were  ezchanged  for  a  farm,  which 
waa  solil  and  the  proceeds  used  in  part  payment  for  another  farm,  the 
title  to  all  three  pieces  of  land  being  in  wife.  A  debtor  seized  upon  hay 
ent  upon  the  fiirm  for  a  debt  due  for  matetials  sold  and  delivered  to  A 
on  hta  own  credit  to  be  used  in  building  tlie  house.  Held^  that  the  hay 
waa  npt  attachable  on  the  husband'a  debt.  AekLey  ▼.  F\trh.  Vt.,  Jan. 
1888.    16  Rep.  220. 

Xnaieipal  OorpoxatioB— Altreel  ^MeMmeiit—^breetoJmre— i\irfto9.^  A 
decree  can  not  be  entered  in  an  action  to  foreclose  the  lien  of  a  atreet  aa- 
aeaament  unless  all  the  owners  of  the  lot  are  before  the  court.  DrUooU 
▼.  Howard.    Gal.,  May  80, 1888.    12  P.  C.  L.  J.  189. 


PrSotioe — Change  of  Venue— Order  of  Cbw't, — The  court  made  an  order, 
on  the  application  of  the  defendant,  that  the  action  be  transferred  to 
another  county  for  further  proceedings  upon  payment  by  de/entlani 
of  oil  eoats.  Subsequently  the  court  annulled  aaid  order  because  the 
defendant  did  not,  after  reasonable  time,  pay  said  costs.  Hdtd^ 
not  error.  Armstrong  ▼.  Superior  CourL  Cal.,  May  17,  1888.  12  P.  0» 
L.  J.  194. 


PrSotioe— jyon-O&fftpliance  wUh  Order— Contempt-^ Waiver.  —  A  de- 
fendant, having  filed  apeclal  pleas^  was  ordered  to  plead  the  gen^ 
era!  isaoe;  instead  of  doing  so,  he  filed  a  demurrer.  Hddt  that 
the  acceptance  ofthe  demurrer  by  the  conrt  was  a  waiver  of  the* 
contempt ;  and  also  that  the  court  baa  no  disoretion  to  reject  a  pie* 
not  amounting  to  a  general  issue,  unless  it  be  otherwise  frivo- 
lous and  acandalona.  AUen  y.  N.  JET.  d  N.  By.  Cb.  Ct.,  1888.  16  Re^ 
617. 
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BftUrMAi— ''  Free  Bide"-'Negliffenee''LiabiiUif.^A  carrier  of  ] 
gtis  does  not,  by  conaeiiUnic  to  oarry  a  pereoa  gratnitooaly,  relioYe  itoalf 
of  responsibility  for  negligence.  Waterbitry  y.  N.  Y.<Xdt  B.  R,  B^.  Ob. 
U.  8.  a  O.  N.  D.  N.  T.,  BCay  1, 1883.    16  Rep.  614. 


X»Uro«ds— Pa6£ie  Qro99inQ9^DiUie%  at  to.— It  ia  made  by  sUtute  tbe 
duty  of  a  railway  oompiny,  In  oonstruoting  its  track  across  a  pabllo 
highway,  to  restore  tho  highway  thus  intersected  to  its  former  state. 
This  dnty  is  not  changed  by  the  fict  that  the  highway  in  question  may 
have  beea  laid  out af tar  the  construction  of  the  railroad  traclL.  The  atat- 
ute  applies  as  well  to  .high  ways  laid  oat  after  tbe  construction  of  a  rail- 
road, as  to  tbo4e  in  existence  at  the  tima  of  batlding  the  railroad.  L.  N. 
A.3ta  By.  Ob.  ▼.  SmUh.  Ind.,  Oct.  20, 18S3.    Legal  Adriaer,  Oct.  20,  ] 


Seal  Sstate  Bzeker—Cbmiviisxioit— Procetce.— To  entitle  a  real  estate 
broker  to  recover  commissions,  he  mast  establish  bis  employment  by 
previous  authority  or  by  acceptance  of  his  agency  and  adoption  of  his 
act.  Tmef/th  Si.  Market  (Jb.  v.  JaeJUon.  Pa.,  AprU  16, 1883.  40  JLeg.  Ins. 
820. 


Besl  EitMXe^Cbnvej/anee— Deed-- Parol  Eoidenee  to  R^ui  PreaumpHon 
of  Delioerj/  of. — Whileit  is  not  competent  to  contest  a  deed  by  parol  evi- 
dence when  it  has  once  taken  etfect  by  delivery,  it  is  always  competent 
by  such  evidence  to  show  that  the  dood,  thou<;h  in  the  hands  of  the 
grantee,  has  never  been  delivered.  For  this  purpose  the  original  verbal 
agreement  may  be  shown,  as  that  a  written  guaranty  for  the  payment  of 
rent  was  to  be  procured  and  indorsed  on  the  lea*)e  before  it  should  take 
effect,  and  that  it  was  placed  in  the  lessee*s  hands  to  enable  liim  to  get 
such  Indorsement.  Jordan  v.  Davie.  Ill#,  Oct.  1,  1883.  LiOgal  Adviser, 
Oct.  80, 1883. 

Beceiver^£:c^sa<  of  His  Authority— Bight  of  Foreign  One  to  Memove 
Property  out  of  the  State.— Tbe  powers  of  a  receiver  are  co-extensive  only 
with  the  {urisdictlnn  of  the  court  appointing  him;  and  a  foreign  re- 
ceiver will  not  l>e  permitted  .as  against  the  claims  of  creditors  resident  in 
this  state,  to  remove  from  this  state  the  assets  of  the  debtor,  it  being  tiie 
policy  of  every  government^ to  retain  in  its  own  hands  the  property  of 
the  debtor  until  all  domestic  claims  against  it  have  been  aatisfled.  OL  M. 
dtat.  P.  Ry.  Cb.  ▼.  jET.  N.  L.  P.  Ob.  111.,  Oct*  1,  1883.  Legal  Adviser, 
Oct.  80.  1883. 


Sale  ef  Bviwen— Restraining  Ofvenanis^Rrea€h^Dama0es.^Whmn 
appellee,  for  a  consideration,  sold  out  his  interest  in  a  furniture  bnsinesa 
to  appellant,  his  partner,  and  by  tbe  same  contract  agreed  that  he  *'  would 
not  commence  again  or  work  for.  any  other  person  in  the  same  bosl- 
nesa,  in  said  village,**  Heldf  that  in  an  action  for  daniagee  for  a  breach  of 
this  contract,  appellant  could  not  recoyer  for  prospective  damages,  and 
that  sncceeaive  actions  would  lie  for  damagee  as  they  enbaeqnently  ao- 
eraed  from  time  to  time.  Jusi  ▼.  Qreve.  111.  App.  Ot.  CSilesga  L.  K., 
Oet9D,i888. 
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tKE  tUMClAL  AXBVDMBVT. 

There  has  been  a  good  deal  of  discussion  in  the  newspapers 
and  law  journals  as  to  the  effect  of  the  amendment  of  the  con- 
stitution upon  the  supreme  court  and  its  judges.  This  has 
led  Hon.  R.  A.  Harrison  to  appear  in  a  carefully  prepared 
opinion  in  the  Law  Bulletin^  in  which  he  says : 

*'The  amendment  does  not  create  a  new  supreme  court  It 
does  not  reorganize  the  court.  It  in  no  wise  affects  the  organi- 
sation, or  the  jurisdiction  and  powers  of  the  court  as  the  same 
existed  upon  the  taking  effect  of  the  amendment.  The  only 
legal  effects  of  its  adoption,  so  far  as  it  relates  to  the  supreme^ 
court,  are  (1)  to  empower  the  general  assembly,  whenever 
that  body  may  exercise  the  power  of  increasing,  the  number 
of  the  judges  of  the  .court,  to  authorize  the  coiirt  to  organise 
divisions,  composed  of  an  equal  number  bf  the  judges,  for 
the  hearing  and  determination  of  causes  which  do  not  involve 
the  constitutionality  of  an  act  of  the  legislature,  or  an  act 
of  congress;'  (2)  'to  empower  the  general  assembly  to  increase 
the  term  of  office  of  the  judges  .of  the  court ;  and  (3)  to  em- 
power the  general  assembly  to  change  the  time  at  whith  Such 
judges  are  now  elected.  The  amendment  does  not  alter  the 
language  of  ;the  original  section  relating  to  the  supreme  cotirt, 
6xQepting  in  so  far  as  such  alteration  was  necessary  in  order 
to  vest  in  the  legislature  the  three  additional  powers  above 
ennnierated.  It  does  not  change  the  number  of  the  judges  of 
the  court.  It  does  not  alter  the  jurisdiction  of  the  oouYt.  The; 
statutes  in  force  regulating  the  election,  and  the  appointment 
in  case  of  vacancy,  and  the  qualification  of  the  supreme  judges, 
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and  defining  the  appellate  jurisdiction  and  regulating  the 
practice  of  the  court,  remain  in  full  force.  Its  adoption  does 
not  render  any  further  legislation  as  to  the  court  necessary, 
unless  the  legislature  shall  deem  it  wise  to  exercise  either  of 
the  three  additional  powers  above  enumerated. 

*'  The  above  statement  of  the  legal  effect  of  the  substantive 
alterations  in  the  amended  section,  show  what  was  the  object 
of  the  last  sentence  in  the  amendment,  which  reads  thus : 
*  The  judges  of  the  supreme  court  in  office  when  this  amend- 
ment takes  effect,  shall  continue  to  hold  their  offices  until 
their  successors  are  elected  and  qualified.' 

''  Section  16,  article  4,  authorizes  the  general  assembly  to 
increase  or  diminish  the  number  of  the  judges  of  the  su- 
preme court/  etc.  The  last  clause  ordains,  that  '  no  suck 
change,  additioui'or  diminution,  shall  vacate  the  office  of  any 
judge.'  While  this  clause  operates  only  as  a  limitation  upon 
ihepowerof  the  legislature,  still  it  is  entitled  to  weight  as 
evidence  of  the  constitutional  policy  of  the  state,  that  a  change 
even  in  the  number  of  judges  shall  not  vacate  the  office  of 
any  judge,  but  that  a  judge  in  office  shall  continue  in  offioe 
until  his  term  expires.  In  view  of  this  fixed  policy  of  the 
state,  it  can  hardly  be  believed  that  when  an  amendment  is 
made,  which  in  no  wise  changes  the  organization  or  the  num- 
ber of  the  judges  of  the  c^urt,  there  was  an  intention  to  vacate 
the  office  of  any  of  the  judges  before  the  expiration  of  the 
terms  for  which  they  were  elected. 

'^  And  it  seems  to  me  that  nothing  could  have  been  farther 
from  the  intention  of  the  clause  in  question  than  to  continue 
any  judge  in  office  afte^  the  term  for  which  he  was  elected  or 
appointed  expired,  and  his  successor  had  been  duly  elected 
and  qualified.  To  hold  that  such  was  the  intention,  is  to 
hold  that  the  clause  in  question  creates  a  new  and  original 
tenure  of  office  in  the  judges  in  office  when  the  amendment 
took  efiect,  although  the  amendment  does  not  aflfect  the  or- 
ganization of  the  cQurt.  So  far  from  that  being  the  intention^ 
it  is  submitted  that  the  actual  intention  was  to  provide  that 
the  tenure  under  which  such  judges  held  office  should 
not  be  affected  by  the  amendment.  The  clause  was,  it  seems 
to  me,  inserted  out  of  '  abundant  caution,'  and  in  order  that 
none  of  the  electors  should  vote  against  the  amendment  from 
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the  notion  that  its  adoption  wonld  affect  the  tenure  of  office 
of  such  judges. 

*y  In  view  of  the  nature  and  extent,  and  the  object  and  effect 
of  the  substantive  alterations  in  the  original  section  relative 
to  the  supreme  court,  it  seems  to  me  that  the  effect  of  the 
clause  in  question  is  that  above  suggested ;  that  the  tenure  of 
office  of  the  present  judges,  and  which  vested  in  them  upon 
their  election  or  appointment,  is  not  affected  by  the  amend- 
ment, and,  therefore,  they  will  hold  their,  offices  until  the 
expiration  of  their  terms  of  office  respectively,  and  for  which 
they  were  either  elected  or  appointed.  That  is  to  siiy,  they 
will  hold  their  offices  until  their  successors,  duly  elected,  are 
qualified.  Two  of  such  successors  were  elected  at  the  same 
election  at  which  the  amendment  was  adopted.  It  seems 
plain  that  nothing  could  have  been  farther  from  the  inten- 
tion than  to  give  the  clause  in  question  the  effect  of  nullify- 
ing the  election  of  such  successors, .  and  to  confer  upon  the 
judges  in  office  anew  tenure  of  office.  To  give  it  that  effect 
would  require  the  legislature  to  provide  for  an  election  of  all 
the  judges  by  the  passage  of  a  law  for  that  purpose;  and  this^ 
too,  when  the  very  object  of  the  amendment,  as  shown  by  thc^ 
substantive  alterations,  was  not  to  change  or  affect  the  organi- 
zation of  the  court,  but-  to  preserve  it  intact.  Inasmuch  as 
the  amendment  had  to.  be  submitted. to  the  electors  of  tb^ 
state,  it  was  proper  for  the  legislature  to  insert  the  clause  in 
question  in  order  that  none  of  the  electors  might  vote  against 
it  u^n  the  idea  that  if  it  should  be  adopted,  the  legislatut^ 
might  at  once  provide  for  the  election  of  every  judge  of  the 
supreme  court. 

'^  I  venture  to  say  that  if,  at  any  time  after  the  amendment 
was  submitted,  and  was  under  consideration  by  ibh  electors, 
the  question  had  been  put  to  any  of  them  who  are  not  law- 
yers, as  to  their  understanding  of  the  clause  in  question,  they 
would  have  answered  that  they  understood  it  to  mean  that  the 
judges  of  the  court  should  'serve  out  their  terms.'  In  con- 
struing such  an  amendment,  the  fact  that  if  adopted  at  all,  it 
must  be  adopted  by  the  electors  of  the  state  at  large,  voting 
by  ballot,  must  be  taken  into  consideration.  Its  language 
must  not  be  construed  technically,  but  according  to  its  popu- 
lar signification.    The  electors  knew  that  each  of  the  judges 
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i  a  office  had  been  elected  annually,  for  the  term  of  five  years, 
..nd  until  their  succesflors  should  be  annually  elected  and 
qualified.  They,  therefore,  naturally  believed  that  theae 
judges  would  'serve  out  their  time;'  and  that  that  was  just 
what  the  declaration  in  the  clause,  as  to  them,  meant.  Noth- 
ing  is  better  settled  than  that  such  an  amendment,  and  all  its 
provisions,  must  be  liberally  interpreted,  with  a  view  to  pro- 
mote, not  defeat,  its  object. 

^*  Inasmuch  as  the  amendment  does  not  change  the  organi- 
zation of  the  supreme  court,  and  does  not  contain  any  provi- 
sion which  requires  the  legislature  to  change  such  organisa- 
tion, and  as  the  legislature  may  never  exercise  either  of  the 
additional  powers  conferred  upon  it  by  the  amendment,  I 
cannot  perceive  any  substantial  .reason  whatever  upon  which 
to  base  the  claim  that  the  incidental  clause  in  question  was 
intended  to  create  a  new  and  different  tenure  in  the  judges  of 
the  court  who  were  in  office  when  the  amendment  took  effect. 
Surely,  under  the  circumstances,  a  constitiction  should  not  be 
given  to  it  which  would  have  that  effect,  unless  the  clause 
does  not  admit  of  a  different  construction,  and  one  which  will 
be  consonant  with  the  object  of  the  entire  amendment. 

"  But,  even  if  the  clause  does  not  mean  t&at  the  judges 
shall  continue  in  office  until  their  respective  terms  expire, 
still,  it  seems  to  me,  that  the  successors  of  Judges  Upson  and 
Doyle  are  'elected/  and  when  they  are  'qualified,'  will  be 
judges  of  the  supreme  court.  If  we  stick  to  the  words  strictly, 
such  successors  ^ are  elected'  within  the  meaning  of.  the 
clause.  The  language  is  not  until  their  successors  shall  be 
hereafter  elected;  but  'until  their  successors  are  elected.' 
The  amendment  was  adopted  on  the  day  the  election  was 
held,  and  when  it  received  a  majority  of  the  votes  cast.  The 
successors  of  Judges  Upson  and  Doyle  '  are  elected,'  within 
the  meaning  of  the  amendment,  reading  it  as  in  force  when 
it  received  a  majority  of  the  votes  cast.  The  electors  intended 
to  elect  their  successors,  and  they  did  so;  and  Messrs.  Owen 
and  FoUett  were  elected  their  successors,  precisely  the  same 
as  they  would  have  been  had  the  amendment  not  been 
adopted.  As  to  the  successors  of  the  other  judges,  they  will 
be  elected  under  existing  laws,  unless  the  legislature  shall 
otherwise  provide,  as  it  may  do,  if  I  am  in  error  in  the  opinion 
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that  they  are  entitled,  as  of  right,  to  hold  their  offices  until 
the  terms  for  which  they  were  elected  expire." 

Judge  Joseph  R.  Swan  has  supplemented  this  by  the  fol- 
lowing opinion  in  the  Ohio  State  Journal : 

'*  I  have  read  Mr.  Harrison's  communication,  and  think  it 
%  very  conclusive  argument  and  opinion  upon  the  construc- 
tion of  the  judicial  amendment.  The  language  of  the  amend- 
ment is  very  simple :  *  Thcjudges  of  the  supreme  court  ia 
office  when  this  amendment  takes  effect  shall  continue  in 
office  until  their  successors  are  elected  and  qualified.'  This 
means,  as  I  construe  it,  that  the  term  of  office  of  the  present 
judges  shall  not  extend  beyond  the  term  for  w}iich  they  were 
elected  or  appointed,  and  doen  not  change  the  express  com- 
mand of  article  four,  section  thirteen,  which  provides  that  when 
a  judge  isappoin^ed  by  the  governor  the  successor  of  such  judge 
'  shall  be  elected  at  the  first  annual  election  that  occurs  more 
than  thirty  days  after  the  vacancy  shall  have  happened.^  Of 
course,  an  amendment  of  the  constitution  can  override  every 
other  provision  of  the  constitution,  but  to  do  that,  the  amend- 
ment must  clearly  so  provide,  for  the  old  and  the  new  are  of. 
equal  force.  The  construction  which  Mr.  Harrison  objects  to, 
if  put  into  words,  would  read  as  follows :  *  The  election,  when 
this  amendment  to  the  constitution  takes  effect,  of  the  suc- 
cessors of  the  judges  of  the  supreme  court,  now  in  office,  shall 
be  null  and  void,  and  the  president  of  the  senate  shall  not 
declare  said  judges  duly  elected  as  he  is  required  to  do  bylaw; 
and  the  said  judges  now  in  office  by  appointment  of  the  gov- 
ernor or  otherwise,  whose  successors  may  be  elected  in  1883, 
shall  continue  in  office  beyond  their  respective  terms  until 
their  successors  are  elected  and  qualified  in  1884.'  Such  is 
the  construction,  and  as  claimed,  the  intention  and  effect  of  the 
simple  words :  *  The  judges  of  the  supreme  court  in  office 
when  this  amendment  takes  effect  shall  continue  in  office 
until  their  successors  are  elected  and  qualified,'  thus  mak- 
ing the  election  of  the  judges  in  October  a  mere  child's 
play,  and  by  construction  upsetting  constitutional  provi- 
sions and  laws ;  when,  in  fact,  as  it  seems  to  me,  the  object 
of  the  provision  was  to  leave  intact  the  terms  and  the 
election  of  successors  of  the  present  judges.  For  this  last 
mentioned  purpose  it  was  proper  to  insert  it,  inasmuch  «a 
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the  amendment  vested  in  the  general  assembly  the  power 
of  extending  the  term  of  the  judges  to  any  period  beyond 
five  years,  at  their  discretion.  It  was  well,  therefore,  to  pro- 
vide against  the  term  of  the  present  judges  to  be  so  ex- 
tended. Indeed,  in  the  absence  of  this  provision,  some  astute 
politicians  could  have  plausibly  in-sisted  that  the  general 
assembly  might  tamper  with  the  terms  of  office  of  the 
judges  now  on  the  bench  by  election.  For  manifestly  the 
amendment  relates  to,  and  directly  controls  the  supreme 
court  and  the  judges  thereof  in  office  when  the  amendment 
took  effect,  in  respect  to  what  number  of  them  shall  con- 
stitute a  quorum,  the  holding  of  a  term  at  Columbus,  etc. 
That  being  so,  and  in  the  next  sentence  authorizing  the 
general  assembly  to  prescribe  any  term  of  office  beyond  five 
years,  and  annulling  the  constitution  on  that  subject,  why 
could  not  the  general  assembly  legislate  on  the  term  of  of- 
fice of  the  judges  now  on  the  btfich  by  election,  if  not 
restrained  by  the  above  provision?  But  if  what  I  have 
said,  deserves  no  consideration,  Mr.  Harrison's  positions  re- 
main and  are,  in  my  opinion,  conclusive  of  the  ques* 
tion." 

These  expressions  of  opinion  really  leave  nothing  of  the 
question  for  further  discussion. 


"THEY  ALL  DO  IT." 

They  all  do  it,  or  if  they  don't  they  must  come  to  it  sooner 
or  later;  all  legal  journals  that  would  keep  themselves  up  to 
the  times,  and  their  readers  |)osted  in  the  law.  and  theras'/lves 
in  favor  with  the  bar.  must  publish  articles  treating  on  npecial 
fiabjects,  to  obtain  which  information  is  gleaned  from  fifty  or 
an  hundred  law  books.  The  average  lawyer  has  not  the  time 
to  collate  a/Z  the  authorities  on  any  subject,  and  not  one  ia 
five  hundred  has  the  means  if  he  had  the  time.  The  province 
of  the  journal  is  to  help  the  profession  in  this  respect.  The 
live  journal  must  also  give  a  digest  of  current  important 
cases ;  no  journal  can  publish  them  all.  These  things,  where 
properly  done,  are  not  second  in  importance  even  to  the  de- 
cisions of  the  supreme  court  of  the  state. 

Our  worthy  contemporary  from  the  golden  coast,  the  Pac^ 
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C6ast  Law  Jburnaly  on  entering  upon  its  twelfth  volume,  has 
commenced  the  publication  pf  leading  articles  on  *'live" 
questions,  and  gives  a  digest  of  recent  decisions. 


IfOTES  OF  CASES. 


THBSATS  AS  STIDEHCS  OF  MAUCS. 

In  the  cslsg  of  Abemethyv;  CammoniDeaUhy  the  Supreme  Court 
of  Pennsylvania  held  that  while  general  threats  to  kill  some- 
body are  evidence  of  malice,  threats  against  a  particular  per- 
son with  whom  the  accused  had  a  quarrel,  ought  not  to  have 
any  weight  with  a  jury  as  to  the  malice  or  intention  to  kill 
another  person  with  whom,  at  the- time,  he  had  no  quarrel, 
and  whom  he  afterward  killed  in  a  scuffle. 

In  the.  case  on  trial,  the  fatal  shot  was  fired  about  half 
pa'st  five  or  six  o'clock  of  the  evening  of  December  6, 
1881,  in  the  bar-room  of  a  saloon  in  Diamond  street, 
Philadelphia.  The  accused  had  been  in  and  out  several  times 
during  the  day.  It  would  seem  that,  about  two  o'clock  of  thcT 
same  day,  he  had  met  there  a  man  named  Kain,  who  had  a 
person  with  him  whose  name  was  unknown.  A  quarrel  arose, 
and  this  person  struck  Abernethy  a  blow.  He  became  much 
excited  in  consequence;  and.being,  to  some  extent,  under  the 
influence  of  liquor,  if  not  actually  drunk,  he  made -several 
threats  that  he  would  fix  or  kill  Kain;  sometimes  padding, 
Kain  or  somebody ;  and,  according  to  the  testimony  of  one 
witness,  that  he  would  kill  somebody.  All  this,  however, 
was  before  any  quarrel  had  taken  place  between  Abernethy* 
and  the  deceased. 

Such  general  threats  to kill  somebody,  the  court  hold,  would 
be  evidence  of  malice,  and  as  such  should  be  weighed  by  the 
jury.  If  the  jury  should  believe,  say  the  couipt,  that  they 
were  not  intended  as  against  Kaifi  or  his  companion,  it  might 
properly  have  been  submitted  to  the  jury  as  evidence  of  aa 
intention  to  pick  a  quaVrel  and  kill  somebody.  Such  was  tjhe 
case  of  Hopkins  v  The  CommonweaUk^  14  Wright  &:  but  it  is  not 
easy  to  see  how  threats  against  ^  particular  person  with  whom 
^e  accused  had  a  quarrel  ought  to  have  any  weight  with  a 


104  Ohio  Law  Journal. 

jury  as  to  the  malice  or  intention  to  kill  another  person  witk 
whom,  at  the  time,  he  had  no  quarrel,  and  whom  afterwards, 
in  a  scuffle,  he  killed;  SUtit  v.  SmaUey,  60  Derm.  736,  760; 
Ogdtree  v  StaU,  25  Ala.  693,  700. 

The  court  say  that  in  this  and  similar  cases  the  defendant 
may  be  permitted  to  show  that  the  deceased  was  a  man  of 
quarrelsome  disposition.  They  say  that,  as  a  general  rule, 
undoubtedly  such  evidence  is  inadmissible.  But  where  it  ap- 
pears that  the  defendant  and  the  deceased  were  on  terms  of 
intimacy,  and  the  killing  took  place  in  a  sudden  scuffle,  Ia 
which  there  was  evidence  that  the  deceased  made  an  assault 
on  the  defendant,  if  he  did  not  actually  strike  him,  we  think 
it  is  admissible  as  evidence  that  the  defendant  may  have  con- 
sidered himself  as  in  some  danger,  and  had  to  resort  to  th«^ 
weapon,  not  to  kill,  but  to  disable  his  assailant ;  Rippey  v.  Stote, 
2  Head.  217;  FrarMin  v.  StaU^  29  Ala.  14;  People  v.  Lomb,  54 
Barb.  342,  s.  c.  2  Keyes,  369;  Raynnids  v.  The  People,  17  Abb. 
41t;  54  Barb.  350. 


ORIGINAL  ARTICLES. 

DOMICILB.-VO.  I. 

D^niiion, — A  domicile  has  been  defined  to  be  a  residence  at 
a  particular  place  with  an  intention  of  remaining  an  unlimi- 
ted or  indefinite  length  of  time.  It  is  either  of  origin  or 
adaptation,  and  has  no  dependence  on  allegiance  or  political 
rights;  WhiU  y.  Browm,  1  Wall.  Jr.  217.  Vattell  says,"th* 
domicile  is  the  habitation  fixed  in  any  place  with  an  inten- 
tion of  always  staying  there;"  Law  of  Nations, — ;  Johneon 
T.  21  Bales  of  MercfiandUe,  2  Paine  625. 

This  definition  is  said,  by  the  Supreme  Court  of  Pennsylva- 
nia, in  HardmarCB  App,,  5  W.  N.  Cas.  347,  to  be  too  limited  to 
apply  to  the  migratory  habits  of  the  people  of  this  country ; 
that  so  narrow  a  construction  would  deprive  a  large  portion 
of  our  people  of  a  domicile ;  that  the  definition  best  adapted 
to  our  habits  is,  that  it  is  the  place  in  which  a  person  has 
fixed  his  habitation  without  any  present  intention  of  remov- 
ing therefrom.    Where. a  person  sells  all  his  land,  gives  up 
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all  his  business  in  the  state  in  which  he  has  lived,  takes  his 
SQOvable  property  with  him,  and  establishes  his  home  in  an- 
other state,  such  SLCiB  prima  facie  prove  a  change  of  domicile, 
and  vague  and  uncertain  evidence  cannot  remove,  the  legal 
presumption  thus  created.  Domicile  does  not  depend  upon 
proving  particular  facts,  but  turns  on  the  question  ''whether 
all  the  facts  and  circumstances  taken  together,  tending  to 
show  that  a  man  has  his  home  or  domicile  in  one  place,  over- 
balance all  the  like  proofs  tending  to  establish  it  in  another;'- 
AbingUm  v.  Nnrih  Bridgewater,  23  Pick.  170.  See,  also,  WHbror 
ham  V.  IamUoWj  99  Mass.  687 ;  Harriay,  Firth^ 4 Cranch.  C.  C.  Rep. 
710;  North  Yarmouth  v.  West  Gardiner,  58  Me.  207 ;  s.  c.  4  Am. 
Rep.  279. 

A  domicile  may  be  said  to  be  a  residence  at  a  particular 
place,  with  positive  or  presumptive  evidence  of  an  intention 
to  remain  an  indefinite  or  unlimited  length  of  time ;  Mitchell 
V.  U.  &,  21  Wall.  360. 

By  the  term  domicile,  in  its  ordinary  use  and  acceptation, 
is  simply  meant  the  place^  where  a  man  has  his  home.  But 
to  constitute  such  home  a  domicile  and  not  a  mere  residence, 
there  mustbe){rsta  residence  in  the  new  locality,  and,  second 
an  intention  to  remain  there;  Johnson  v.  21  Bale»y  etc., 2 
Paine  626 ;  MilchM  v.  U.  S.s  21  Wall.  350.  A  domicile,  it  has- 
been  said,  is  established  by  a  residence  taken  up  animus 
manendi;  Johnson  v.  21  BcUeSf  supra]  and  once  established  con- 
tinues, as  a  usual  thing,  until  another  is  acquired ;  Mitchell  v. 
U.  8.,  21  Wall.  352;  Desmare  v.  U,  &,  3  Otto  610.  But  if  it 
would  impose  upon  the  individual  the  character  of  an  enemy 
to  the  government,  such  presumption  does  not  prevail; 
atoughton  v.  JStfl,  3  Wood  404;  see  Johnson  y.  21  Bales,  etc.,  2 
Paine  625. 

Domicile,  not  residence,  determines  the  national  character ; 
The  Ship  Ann  Green,  1  Gall.  274 ;  and  a  domicile  in  one  state 
gives  general  citizenship  in  another;  But/cr  v.  Famsv>orth,A 
Wash.  101.  And  it  is  well  settled,  also,  that  a  man  cannot  be 
a  resident  of  two  states  at  the  same  time ;  Brent  v.  Armfidd^  4 
Cranch.  C.  C.  Rep.  579;  as  well  as  that  he  cannot  be  without 
a  legal  domicile  somewhere ;  Desmare  v.  K  8.,  3  Otto  610. 

Where  a  man  lived  in  a  state  for  a  long  time  andprosecuted 
a  particular  business  or  calling,  in  absence  to  the  contrary,  be 
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was  presumed  to  be  a  citi^n  of  such  state,  and  this  presump- 
tion was  held,  strengthened  by  his  improving  property  as  his 
own ;  ShelUm  v.  Tiffin,  6  How.  185.  The  time  which  is  required 
for  a  domicile  in  a  foreign  country  or  state  to  fix  iiational 
character,  depends  upon  the  purpose  of  such  domicile ;  Johnson 
V.  21  Baiea,  2  Paine  625. 


REPORTED    CASES, 
sVBTrrnro  hvsbavd-xtibskcs  of  makbiaoe-fobiiiil  mab- 

BIAOE-ILIEOITIKATE  CHILDBSIT. 

{.Ohio  Supreme  Court.    November  18,  1883.) 
Bruner  V.  Briggs. 

1.  In  an  action  by  one  as  surviving  hnsband,  against  the  heir  of  a  de- 

ceased wife,  to  recover  an  estate  by  the  curtesy  where  the  marriage 
is  pat  in  issue,  a  marriage,  in  fact,  may  be  established  by  showing 
that  they  lived  togetiier  and  cohabited  as  husband  apd  wife  form 
series  of  years,  that  they  always  recognized  and  treated  each  other  as 
such,  and  that  they  were  so  treated  and  reputed  in  the  community 
and  circle  in  which  they  moved,  altliough  no  record  evidence  was 
offered,  nor  the  evidence  of  any  witness  whasaw  them  married,  was 
given.  Such  evidence  is  competent,  and  its  sutficiency  to  establish 
the  fact  of  marriage  is  for  the  court  or  Jury  trying  the  issue  to  deter- 
min<». 

2.  That  the  proviso  of  section  seventeen  of  an  **  Act  regnlating  desoente 

and  distributions^"  as  amended  (66  Ohio  L.  21),  is  a  limitation  on  the 
right  of  a  surviving  husband  to  curtesy  in  his  deceased  wife's  real 
estate,  made  in  favor  of  her  issue  or  legal  representative  of  such  issue 
by  9^  former  marriage.  The  right  to  curtesy  secured  by  the  general 
danse  of  said  section,  ran  not  be  affected  or  defeated,  by  showing 
that  the  deceased  wife  left  iUegitimate  issue,  who,  under  section  fifteen 
of  said  act  as  amended  (64  Ohio  L.  105),  inherited  her  estate. 
S.  By  the  terms  of  said  section  seventeen  as  amended,  the  provision  of 
section  fifteen  as  amended,  which  provides  that,  "  bastards  shall  be 
capable  of  inheriting  or  transmitting  inheritance  from  and  to  the 
mother  *  *  *  in  like  manner  as  if  bom  in  lawful  wedlock,"  can 
not  be  so  construed  as  to  affect  the  surviving  husband's  urtesy  in 
the  real  estate  of  his  deceacied  wife  in  all  oases  provided  for  in  sec- 
tion seventeen. 

Error  to  the  District  Court  of  Scioto  Cbunty. 

The  record  discloses  the  fact  that  Joseph  Briggs  brought 
his  action  to  recover  of  defendant,  possession  of  certain  real 
estate  on  the  ground  that  he  is  the  surviving  husband  of  one 
Martha  Briggs,  who  died  in  1871,  seized  of  said  real  estate. 
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4ind  that  as  such  he  is  entitled  to  an  estate. by  the  curtesy. 
His  right  is  put  in  issue.  It  appears  that  Martha  Briggs, 
formerly  Martha  Ross,  was  the  owner  of  this  land,  and  by 
will  devised  it  to  her  daughter,  Mary  Jane  Barnes,  and  that 
«he,  with  her  husband,  conveyed  the  same  by  deed  in  fee,  with 
covenants  of  general  warranty  to  Bruner,and  put  him  in  pos- 
session. Bruner  had  no  knowledge  of  this  claim  to  an  estate 
by  the  curtesy,  until  shortly  before  action  commenced,  and 
in  good  faith  made  permanent  and  valuable  improvements. 

On  the  trial  there  was  no  record  evidence  of  Briggs'  mar- 
riage, nor  was  there  any  witness  who  saw  them  married,  but 
evidence  was  offered,  running  through  a  series  of  years  of 
cohabitation  as  husband  and  wife,  of  mutual  treatment  and 
recognition  of  each  other  as  such,  and  of  such  reputation  in 
the  community  and  in  the  circle  in  which  they  moved.  It 
appeared  there  was  no  issue  of  this  marriage,  and  the  plaint- 
iff, in  order  to  show  that  his  wife  did  not  leave  issue  by  a 
former  marriage,  offered  evidence  tending  to  show  that  said 
Martha  Briggs  had  never  previously  been  married,  and  that 
her  daughter,  Mary  Jane,  was  illegitimate. 

The  court  found  that  Briggs  was  the  surviving.husband  of 
Martha  Ross  or  Briggs,  and  that  her  daughter,  Mary  Jane,  was 
not  the  issue  of  a  former  marriage,  but  was  illegitimate,  and 
therefore  rendered  a  judgment  that  the  plaintiff  was  entitled 
to  an  estate  by  the  curtesy.  This  was  affirmed  by  the  district 
oourt. 

Moore  &  Neurman,  for  plaintiff  in  error. 

A,  C.  Thompson^  for  defendant  in  error. 

Johnson,  C.  J.  Two  questions  of  fact  in  this  case  are  pre- 
sented by  the  record  for  determination  : 

1.  Was  Joseph  Briggs  the  hua  and  of  Martha  Briggs  at  the 
time  of  her  death  ? 

2.  Did  Martha  Briggs  have  issue  by  a  former  marriage  ? 
The  court   below  found  both  these  qaestions  in  favor  of 

Briggs,  that  is,  it  found  he  was  the  surviving  husband  of 
Martha  Briggs,  and  that  she  did  not  have  issue  by  a  formtr 
marriage^  and  as  matter  of  law,  it  was  therefore  adjudged  that 
he  was  entitled  to  curtesy  in  his  wife's  estate  notwithstand- 
ing she  left  issue,  Mary  Jane,  the  grantor  of  the  plaintiff 
in  error. 


508  Ohio  Law  Journal. 

Two  errors  are  assigned  for  the  reversal  of  this  judgment. 

1.  It  is  claimed  that  in  view  of  the  fact  that  the  marriage 
is  asserted  by  the  alleged  husband,  and  that,  that  relation  in 
fact  is  essential  to  his  claim,  it  is  insisted  that  the  evidence 
offered  was  insufficient  to  warrant  the  court  in  finding  suck, 
marriage. 

2.  That  as  matter  of  law,  the  deceased  wife  having  left- 
issue,  though  not  by 41  former  marriage,  capable  of  iuheriting 
her  estate,  that  issue  though  illegitimate,  brought  the  estate 
within  the  scope  and  meaning  of  the  seventeenth  section  of 
*'an  act  regulating  the  descent  and  distribution  of  personal 
estate,"  as  amended  Maich  1, 1869  (66  Ohio  L.  21). 

L  As  to  the  kind  of  proof  and  its  sufficiency  to  establisK 
the  marriage,  in  an  action  to  recover  possession  of  as  estate 
by  the  curtesy. 

It  is  conceded  that  evidence  of  cohabitation,  of  mutual 
leoognitionby  the  parties,  and  in  the  circle  in  which  they  livedo 
is  competent  as  tending  to  prove  the  marriage,  but  it  is 
claimed  that  in  a  case  like  this,  more  positive  and  direct  evi- 
dence, such  as  is  required  in  prosecutions  for  bigamy,  and  in  ac- 
tions for  criminal  conversation,  should  be  required.  It  is  said 
marriage  dejure  is  the  essential  basis  of  the  right  infringed  in 
the  one  case,  and  is  the  manimdut  of  title  in  the  other. 

It  is  now  too  well  settled  to  admit  of  dispute,  that  in  alL 
civil  actions,  where  the  right  to  succession  of  an  estate  de- 
pends on  the  existence  of  a  marriage,  it  may  be  proved  bj 
reputation,  declarations  and  conduct  of  the  parties;  2  Green- 
leaf,  461,  462.  Hubbard's  Evidence  of  Succession,  219,  248;. 
Gmmanwealth  v.  Hurley^  14  Gray  411 ;  OainM  v.  Ralf^  12  How. 
(U.  S.)  472 ;  Scribner  on  Dower,  Chapter  9. 

II.  Assuming  that  there  was  no  error  in  finding  as  a  tsici, 
that  Briggs  was  the  surviving  husband,  and  that  the  daughter 
of  the  deceased  wife  was  illegitimate,  the  .question  of  laW 
which  azQ3e,  is:  was  the  daughter  within  the  terms  ef  the 
proviso,  of  the  act  of  1869,  by  which  the  right  of  the  surviv- 
ing husband  to  curtesy  is  defeated,  where  there  is  issue  by  & 
former  marriage  ? 

The  fifteenth  section  of  the  act  of  1831  (33  Ohio  L.  43)  regu;- 
lating  descents  and  distribution  of  personal  estate  provided  r 
"That  nothing  in  this  act,  shall  be  so  construed  as  to  afiGdct 
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the  right  which  any  person  may  have  to  any  estate  by  curtesy^ 
or  in  dower  in  any  estate  of  inheritance,  of  any  deceased  per- 
son." By  the  thirteenth  section  of  the  same  statute,  "  baa- 
iards  shall  be  capable  of  inheriting,  or  of  transmitting  inher- 
itance on  the  part  of- the  mother,  in  like  manner  as  if  born 
in  lawful  wedlock." 

The  curtesy  under  that  statute  not  to  be  affected,  was  that 
known  at  common  law,  which  could  not  become  consummate, 
without  birth  of  issue.  By  section  seventeen  of  the  act  of 
1853,  it  was  provided  that,  '*  surviving  husbands,  whether 
there  has  been  issue  born  during  coverture  or  not,  shall  be 
entitled  to  the  estates  of  their  deceased  wives  by  the  curtesy." 

As  the  law  then  stood,  neither  the  want  of  issue  of  the 
marriage,  nor  the  existence  of  children,  or  legal  representa- 
tives by  a  former  marriage,  nor  of  illegitimate  heirs  of  the 
deceased  wife,  defeated  the  estate  by  the  curtesy. 

For  reasons  of  public  policy,  the  legislature  enlarged  the 
sorviving  husband's  right  to  curtesy  in  the  estate  of  the 
deceased  wife,  and  extended  it  to  all  cases  of  surviving  hus- 
»band8,  whether  th^re  was  issue  or  not.  Neither  the  act  of 
1831,  nor  the  act  of  1853,  nor  the  amendment  of  1869,  here- 
after to  be  noticed,  affected  the  marital  rights  of  the  husband, 
during  coverture,  whether  it  be  curtesy  expectant,  growing 
oat  of  the  marriage  merely,  or  curtesy  initiate  arising  from 
birth  of  issue. 

It  is  the  curtesy  of  a  '* surviving  husband"  in  the  estate  of 
ji  deceased  wife,  to  which  these  statutes  relate. 

By  the  act  of  1846  (1  S  &  C.  693a),  this  interest  of  the  hus- 
band in  the  estate  of  the  wife,  during  coverture,  was  exempted 
ih>m  process  for  the  payment  of  his  debts,  during  the  life  of 
the  wife,  or  the  life  or  lives  of  the  heir  or  heirs  of  her  body, 
and  all  conveyances  of  such  interest  during  coverture  were 
declared  to  be  void,  unless  duly  executed  by  both  husband 
and  wife,  as  required  by  the  statute  regulating  the  execution 
and  acknowledgment  of  deeds. 

By  the  acts  of  1861  (1  Sayler's  Stat.  62),  and  of  1865  (2  Bay- 
lor's Stat.  947),  the  real  estate,  legal  or  equitable,  belonging  |o 
a  woman  at  her  marriage,  or  coming  to  her  during  coverture 
hj  conveyance,  or  by  purchase  with  her  separate  money  or 
■leans,  is  made  her  separate  property  and  under  her  sole  con- 


510  Ohio  Law  Journal. 


trol,  but  it  is  declared  that  this  shall  not  affect  the  curtesy  of 
the  husband  '*  in  the  real  property  of  his  wife  after  ?ier  decetue,^^ 
It  thus  appears  to  be  the  fixed  policy  of  the  state  to  preserve 
the  right  to  curtesy  consummate. 

Next  in  chronological  order,  came  the  act  of  1869  (66  Ohio 
L.  21)  which  is  the  re-enactment  of  the  act  of  1853,  relating 
to  curtesy,  with  this  proviso  :  **  provided,  however,  that  if  any 
deceased  wife  shall  leave  issue  or  the  legal  representative  of 
such  issue  by  a  former  marriage^  het  surviving  husband  shall 
not  be  entitled  to  an  estate  by  {he  curtesy  in  the  interest  of 
such  issue  or  the  legal  representative  of  such  issue  in  her 
estate,  unless  it  came  to  her  by  deed  of  gift  from  him,  or  hj 
devise  or  deed  of  gift  from  his  ancestors. 

These  acts  show  how  careful  the  legislature  has  been,  not 
only  to  preserve  the  surviving  husband's  curtesy  as  it  existed 
at  common  law,  but  to  enlarge  it  even  when  his  marital  right 
during  coverture  is  taken  away. 

Now-  the  claim  is,  that  the  fifteenth  section  as  amemded 
(64  Ohio  L.  106),  giving  bastards  capacity  to  inherit  and 
transmit  inheritance  on  the  mother's  side,  the  same  as  if  born 
in  lawful  wedlock,  and  the  seventeenth  section  as-  amended 
(66  Ohio  L.  21),  are  statutes  in  pari  maUria^  mid  must  be  con- 
strued together,  and  th^t  if  this  is  done,  the  proviso  to  the 
apiended  section  seventeen  would  read  as  if  the  words  '4ssue 
by  a  former  marriage,"  read  '4ssue  capable  of  inheriting  from 
the  deceased  wife."  It  may  well  be  doubted  if  strictly  speak- 
'ing,  these  two  sections  are  in  pari  materia.  In  a  general  sense,, 
as  relating  to  the  subject  of  descents  and  distributions  this  may 
be  so,  but  in  a  more  accurate  sense,  as  relating  to  the  rights 
of  bastards  to  inherit,  and  of  surviving  husbands  to  curtesy,, 
it  is  not. 

Section  fifteen  being  section  thirteen  of  the  act  of  1831,  which 
is  prior  in  point  of  time,  was  intended  to  give  to  bastards  the 
right  to  inherit  or  transmit  inheritance  on  the  part  of  the 
mother,  at  that  time  and  until  1853  the  husbands  curtesy 
consummate  was  the  sanje  as  at  common  law,  and  section 
fifteen  of  the  act  of  1831,  expressly  provided  that  nothing  in 
the  act  (which  included  this  provision  in  favor  of  bastards),, 
should  be  so  construed  as  to  affect  this  estate  by  curtesy. 

This  latter  clause  is  found  also  in  the  act  of  1853,  in  the^ 


Ohio  Law  Journal.  611 

amendement  of  1869,  and  in  the  revision  of  the  statutes, 
section  4176. 

It  expressly  takes  away  from  the  court  the  power  to  give 
such  a  construction  to  the  bastardy  provision,  as  will  affect 
the  surviving  husband's  estate  by  the  curtesy.  If,  therefore, 
we  should  give  to  section  fifteen  of  the  act  cf  1853,  as  amended 
in  1867,  the  construction  contended  for,  it  would  defeat  the 
surviving  husband's  estate  to  curtesy,  as  expressly  given  by 
section  seventeen. 

The  amended  section  seventeen  (66  Ohio  L.  21),  gives,  in 
unambiguous  terms,  curtesy  to  the  surviving  husband  in  all 
cases,  except  where  the  deceased  wife  left  issue  or  a  legal  rep- 
resentative of  such  issue  by  e^  former  marriage. 

It  also  expressly  declares  that  neither  section  fifteen  as 
amended,  nor  any  other  provision  of  the  statute  relating  to 
descents  and  distribution,  shall  be  so  construed  as  to  affect 
this  right. 

The  attention  of  the  legislature,  as  appears,  was  directed 
to  this  question,  and  it  has  said  in  language  too  plain  to  be 
misconstrued,  that  although  bastards  may  inherit  from  the 
mother,  yet  this  is  not  to  affect  the  estate  by  the  curtesy. 

Again,  down  to  1869,  the  husband  was  entitled  to  curtesy, 
though  the  wife  did  leave  issue  by  a  former  marriage,  and 
though  she  might  have  left  issue,  not  born  in  lawful  wedlock, 
capable  of  inheriting,  even  where  the  estate  came  from  her 
former  husband  or  his  ancestors,  though  there  was  no  issue  of 
last  marriage.  This  was  thought  to  be  inequitable,  where 
there  was  children  of  a  former  onah'iage  and  where  the  estate 
was  not  the  gift  of  the  surviving  husband,  or  the  devise  or 
gift  of  his  ancestors,  and  so  the  proviso  took  away  from  him 
the  right  to  curtesy  in  such  cases. 

The  proviso  is  a  limitation  of  his  rights,  as  it  had  existed 
since  1853,  indeed  as  it  had  always  existed,  but  it  is  only 
taken  away  when  there  is  issue  by  a  former  marriage.  It 
must  have  been  in  the  legislative  mind  that  bastards  could 
jnherit  and  transmit  inheritance  on  the  part  of  the  mother. 
Having  this  in  mind  they  used  a  term  clearly  excluding  them 
from  the  class  of  heirs  that  would  defeat  the  curtesy. 

To  give  the  words,  "  provided,  however,  if  any  deceased  wife 
shall  leave   issue  or  legal  representative  of  such   issue  by  a 
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former  marriage,"  the  construction  contended  for  would  be  to 
eliminate  from  the  statute  the  significant  words, ''  by  a  former 
marriage,"  or  it  would  add  to  them  the  additional  limitation, 
"  or  leaving  illegitimate  issue." 

This  proviso  is  a  limitation  or  exception  to  a  right  conferred 
by  the  general  provision  of  the  section.  Its  efiTect  is  to  be 
limited  to  cases  clearly  falling  within  its  terms. 

In  Woodbury  <fc  Co,  v.  Berri/^  18  Ohio  St.  462,  when  the  court 
was  convinced  that  certain  words  were  by  mistake  omitted  in 
copying  the  bill  before  its  passage,  said :  *'  But  notwithstand- 
ing all  this  ita  lex  scripta  est.  The  language  as  it  stands  is 
dear,  explicit  and  unequivocal.  It  leaves  no  room  for  inter- 
pretation, for  nothing  in  the  language  is  doubtful.  It  is  oar 
legitimate  function  to  interpret  legislation,  not  to  supply 
omissions." 

Courts  must  not,  even  in  order  to  give  effect  to  what  they 
may  guppoae  to  be  the  intention  of  the  legislature,  put  upon 
the  provisions  of  a  statute  a  construction  not  supported  by 
words,  even  though  the  consequences  should  be  to  defeat  the 
object  of  the  act;  Smith  Stat.  Const.  714;  Maxwell  on  Interp. 
of  Stats.,  p.  2,  §2. 

In  the  case  before  us  we  cannot  suppose  it  was  intended  to 
put  illegitimate  issue  of  the  deceased  wife  on  an  equality  with 
legitimate  by  a  former  marriage,  in  their  power  to  defeat  the 
right  of  a  surviving  husband  to  his  curtesy  in  an  estate  which, 
most  likely,  come  from  the  former  husband.  While  bastard 
issue  may  jointly  inherit  from  their  mother  as  if  born  in 
lawful  wedlock,  there  is  no«p]^arent  reason  why  they  should 
defeat  the  curtesy  of  a  surviving  husband.  The  intention  of 
the  proviso  is  manifestly  limited  to  cases  of  issue  b^  a  former 
marriage,  when  the  estate  did  not  come  to  the  wife  from  the 
husband  or  his  ancestors. 

JudgmerU  cffirmed. 

DoYLB.  J.,  dissenting.  These  statutes  are  tn  pari  materia^ 
and  should  be  so  read  and  construed.  Section  fifteen  of  the 
act  of  March  14,  1853,  provides  that  **  bastards  shall  be  capa- 
ble of  inheriting,  or  transmitting  inheritance  on  the  part  of 
their  mother  in  like  manner  as  if  they  had  been  born  in  lawful 
wedlock;"  S.  i&  C.  Stat.  504. 

Certainly  this  daughter  did  not  inherit  the  estate  of  her 
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mother,  in  like  manner  as  if  born  in  lawful  wedlock,  if  there  is 
carved  out  of  her  inheritance  an  estate  by  the  curtesy,  which 
couldnotbe  carved  out  of  such  inheritance  if  she  was  legitimate. 
Section  eleven  of  the  act  of  February  11, 1824,  contained  sub- 
stantially the  same  provision  as  section  seventeen  of  the  act 
of  March  14,  1853,  the  language  being  '^  bastards  shall  also  be 
capable  of  inheriting  or  of  transmitting  inheritance  on  the 
part  of  their  mother,  in  like  manner  as  if  they  had  been  law- 
fully begotten  of  such  mother;"  2  Chase's  Stat.  1313. 

This  act  contained  the  provision  (§  15)  that  nothing  in  it 
"  shall  be  construed  to  afiTect  the  right  any  person  may  haye 
as  tenant  by  the  curtesy  in  any  estate  of  inheritance,  nor  shall 
the  right  of  dower  claimed  by  any  widow  in  any  estate  of  in- 
heritance be  impaired  in  anywise  whatever."  This  statute, 
however,  created  no  new  right  of  curtesy  or  dower,  and  the 
provision  last  mentioned  was  explanatory,  to  prevent  such  a 
construction  of  the  statute  as  would  impair  the  common  law 
right  of  the  husband  or  wife  in  those  respects. 

The  right  to  curtesy  at  common  law  depended  upon  the 
birth,  alive,  of  issue  of  the  marriage  out  of  which  the  estate 
grew,  and  was  not  affected  by  the  birth  of  children  of  the 
mother  before  such  marriage,  whether  legitimate  or  illegiti- 
mate. Hence  the  unimportance  of  that  explanatory  provi- 
sion in  the  statute. 

In  the  act  of  1853,  however,  the  right  of  the  husband  was 
enlarged  by  dispensing  with  the  necessity  of  issue  born  during 
coverture,  as  a  prerequisite  to  the  estate  by  curtesy ;  while  in 
the  act  of  March  1, 1869  (66  Ohio  L.  21)  that  right  was  limited 
by  the  provision  *'  that  if  any  deceased  wife  shall  leave  issue, 
or  the  legal  representatives  of  such  issue,  by  a  former  marriage, 
her  surviving  husband  shall  not  be  entitled  to  an  estate  by 
the  curtesy  in  the  interest  of  such  issue,  or  the  legal  representa- 
tives of  such  issue,  in  her  estate,  unless  the  estate  came  to  the 
deceased  wife  from  the  surviving  husband,  or  by  derise  or 
deed  of  gift  from  his  ancestors." 

Tne  words  "by  a  former  marriage"  in  section  seventeen  of 
this  statute,  and  ''  in  lawful  wedlock  "  in  section  iBfteen  of  the 
act  of  1853,  which  remains  unchanged,  are  equivalent.  If 
this  daughter  was  born  in  lawful  wedlock,  it  would  necessarily 
be  of  a  former  wedlock  or  former  marriage. 
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It  was  clearly  the  intentioa  of  the  legislature  to  bestow 
upon  the  illegitimate  child  of  the  mother,  in  all  respects 
relating  to  inheritance,  the  attributes  of  legitimacy ;  and  to 
take  away  from  the  husband,  the  right  to  curtesy  in  the 
interest  of  any  child  of  the  mother  which,  in  law  or  in  fact, 
would  be  the  legitimate  heir  of  such  mother,  born  previous  to 
ihe  coverture  of  the  husband  claiming  such  estate^ 

McIlvaine,  J.,  concurs  in  the  dissenting  opinion. 

[To  appear  in  39  Ohio  St.] 


im  nrSVBAVOB-POLIOT-SinCIDB^STIDSVCX-BVBBSV  OF  PB007. 
(OAio  Supreme  Oourt  Chmmiasion.    October  28, 1888.) 

Shultz  v.  Insurance  Co. 

In  this  action  which  was  upon  a  policy  of  life  insurance  containing  a 
proviso  that  it  should  be  null  and  void  in  case  the  insured  '*  sbaU, 
ander  any  ciroumstanoes,  die  by  his  own  hand,"  issue  was  Joined  as 
to  whether  his  death  was  within  the  proviso. 

Sdd: 

1.  Whilst  it  is  oogapetent  for  the  parties  by  plain  stipulation  to  qualify 
or  restrict  the  popular  meaning  of  words  in  a  poU(sjc«  yet  a  proper 
oonstruction  of  the  proviso  requires  that  the  words,  **  under  any  dr- 
ommstances,*'  be  disregarded  as  too  general  and  indefinite. 

S.  Where,  as  in  this  case,  there  is  no  qualifies tion  to  the  expreasioBi, 
'*shaU  die  by  his  own  hand,"  the  popular  and  legal  definition  wiU 
obtain ;  and  the  death  of  the  insured  by  his  own  act,-  is  not  within 
the  proviso,  if,  at  the  time,  he  was  under  the  oontroling  influenoe  ol 
insanity,  although  he  intended  to  take  his  life  and  understood  the 
physical  nature  and  efifect  of  his  act. 

8.  On  the  trial,  the  onus  is  upou  the  company  to  show  that  the  death  was 
within  the  proviso. 

4  Testimony  liaving  been  given  by  the  company  tending  to  show  that 
the  insured  committed  self-destrui'tion,  it  was  competent  for  the 
plaintiff  in  rebuttal  to  give  testimony  tending  to  ahow  the  insanity 
of  the  insured  at  the  time  of  committing  the  act. 

Error  to  the  District  Court  of  Hamilton  County. 

A,  6.  OoUins  and  C  H,  Blackburn,  for  plaintiff  in  error. 

McOuffey,  Merrill  &  Strunk,  for  defendant  in  error. 

Martin,  J.  The  action  below  was  upon  a  policy  of  life  in- 
surance issued  by  the  defendant  to  the  plaintiff  on  the  life  of 
her  husband.  The  policy  contained  a  proviso  that  it  should 
be  null  and  void  if  the  insured  *'  shall  under  any  circura- 
stances  die  by  his  own  hand."    The  petition  was  in  the  usual 
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form.  The  answer  denied  the  death  of  the  insured  and 
averred  that  if  he  was  dead,  he  died  of  his  own  hand.  Reply 
was  a  general  denial.  Trial  to  a  jury,  resulting  in  verdict 
and  judgment  for  defendant.  District  court,  on  error,  gave 
judgment  of  affirmance.  On  the  trial,  among  other  things, 
the  death  was  proved,  and  pluintiff  rested.  Defendant  in- 
troduced testimony  tending  to  show  that  the  insured  bad 
family  troubles,  was  tired  of  life,  and  contemplated,  prepared 
for,  and  committed  suicide,  by  taking  poison.  In  rebuttal 
the  pluiniiff  interro<?ated  a  witness  as  to  the  mental  condition 
of  the  insured  shortly  before  his  death,  with  a  view  to  show 
his  insanity  at  the  time  of  committing  the  act  of  suicide. 
Objectitm  was  made,  but  not  to  the  form  of  the  question.  The 
court  refused  to  allow  the  question  to  be  answered,  ruling  the 
proposed  testimony  inadmis^ble.  Exception  was  taken,  and 
the  ruling  was  also  assigned  as  a  ground  for  new  trial,  which 
was  refused.  It  is  also  one  of  the  assignments  of  error  here, 
and  the  only  one  we  consider  it  important  to  notice.  Was 
testimony  tending  to  show  the  insanity  of  the  insured  at  the 
time  of  his  death  material  to  the  issne?  A  majority  of  the 
court  think  it  was  material,  and  that  the  court  erred  in  ex- 
cluding it.  We  have  arrived  at  this  conclusion  from  a  con- 
struction of  the  proviso,  and  hold  that  insanity  Of  the  suicide 
might  affect  its  operation.  The  policy  is  a  contract  between 
the  parties  to  this  suit.  Its  object  was  to  provide  imdemnity 
against  the  premature  death  of  the  insured.  The  plaintiff, 
before  she  brought  her  action,  had  duly  performed  all  the 
conditions  of  the  contract  to  be  kept  by  her.  Her  claim  upon 
the  company  could  to  no  extent  be  impaired  by  any  act  or 
crime  of  the  insured  committed  after  the  execution  of  the 
contract,  unless  it  was  so  stipulated  therein.  Such  stipula- 
tions are  against  tlie  general  intendment  of  the  contract,  and 
can  operate  c»nly  by  way  of  forfeiture.  And,  therefore,  whilst 
it  is  entirely  competent  for  the  j»aiti(  s  to  provide  such  condi- 
tions of  forfeiture,  yet,  to  be  valid,  they  must  be  reasonably 
precise  and  paiticular,  and  not  apainst  public  policy.  The 
c<mdition  of  forfeiture  in  this  policy  is  that  if  the  insured 
**  shall,  under  any  circumstances,  die  of  his  own  hand." 

Th^  learned  counsel  for  the  company  in  their  argument 
advance  two  positions. 
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The  first  is  that  the  expression  ''  die  by  his  own  hand," 
without  any  qualifying  terms,  means  intentional  self-destruc- 
tion, whether  the  party  is  sane  or  insane. 

The  second  is  that  if  the  expression  is  restricted  to  mean 
criminal  suicide,  then  the  effect  of  adding  the  qualifying 
phrase,  *'  under  any  circumstances,"  is  to  enlarge  the  meaning 
so  as  to  include  every  case  of  intentional  suicide,  whether 
Criminal  or  not,  or  committed  by  a  person  sane  or  insane. 

If  his  first  proposition  be  tenable,  no  effect  whatever  can  be 
given  to  the  qualifying  phrase,  unless  it  be  to  extend  the 
|>roviso  to  every  case  of  unintentional  self-destruction.  Strictly 
taken,  the  proviso  is  susceptible  of  a  reading  that  makes  the 
qualifying  words  meaningless.  But  such  a  construction  is 
presumably  not  within  the  contemplation  of  the  parties,  and 
is  never  admissible  unless  required  by  the  context,  or  nature 
of  the  subject.  Nor  is  the  other  reading  admissible  which 
would  work  a  forfeiture  in  cases  of  accidental  death,  occa- 
sioned by  the  direct  act  of  the  party — ^a  condition,  which,  if 
plainly  stated  in  the  policy,  would,  to  say  the  least,  be  of  very 
questionable  validity.  The  phrase  occurs  in  the  printed  part 
of  the  policy,  and  was  inserted  by  the  company,  no  doubt, 
for  a  lawful  and  commendable  purpose. 

The  perplexing  state  of  uncertainty  and  conflict  in  the 
judicial  holdings  in  this  country,  as  to  the  meaning  of  the 
condition  in  the  common  form,  and  the  difficulty  of  making 
proof  to  the  satisfaction  of  juries  in  cases  of  shameless  frauds 
by  suicides,  present  strong  inducements  to  companies  to  seek 
protection  in  definite  stipulations. 

The  object  of  this  company  in  inserting  the  phrase  under 
consideration  was  doubtless  to  secure  such  protection;  audit 
was  probably  supposed  that  its  effect  would  be  merely  to 
extend  the  proviso  to  casRS  of  intentional  self-destruction, 
whether  the  party  was  sane  or  insane. 

But  whatever  the  purpose  may  have  been,  to  have  effect,  it 
must  be  expressed  in  suitable  language  and  be  lawful.  The 
question  is,  did  both  parties  so  understand  the  phrase,  or 
rather  is  the  language  such  that  they  must  be  held  to  have  so 
understood  it.  And  in  determining  this  question  we  are 
entitled  to  the  aid  of,  and  are  probably  bound  on  principle  to 
apply  the  rule  of  strict  construction  as  against  the  company. 
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la  National  Bank  t.  Insurance  Co.,  95  U.  S.  673,  this  rule  ii^ 
indicated  in  the  third  proposition  of  the  Byllabus  as  follows: 
"The  policy  having  been  prepared  by  the  company  should  be 
construed  most  strongly  against  them."  Here  the  stipulation 
was  not  only  prepared  by  the  company,  but  is  one  of  forfeiture. 

However,  it  is  sufficient  to  say,  that  there  is  nothing  in  the 
phrase  .that  carries  an  idea  of  any  precipe  qualification,  such 
as  is  now  claimed  by  the  defendant  or  such  as  would  be  iiccept- 
able  to  either  party  or  the  court.  Language  more  nearly 
expressive  of  the  object  could  have  been  employed.  Well 
considered  analogous  cases  lend  supp<jrt  to  the  view  we  have 
expressed. 

In  Bigdow  v.  Ins.  Co,.  93  U.  S.  284,  the  question  was  as  to  the 
construction  and  validity  of  a  proviso  to  the  effect  thatit 
■hould  be  void  if  the  insured  died  by  suicide,  sane  or  insane. 

Justice  Davis,  in  pronouncing  the  opinion,  sa3's:  '^Nothingr 
can  be  clearer  than  that  the  wonis  sane  or  insane  were  intro^ 
duced  for  the  purpose  of  excepting  from  the  operation  of  the 
policy  any  intended  self-destruction  whether  the  insured  was 
of  sound  mind  or  in  a  state  of  insanity.  These  words  have  a 
precise,  definite  and  well-understood  meaning.  JNoone  could 
be  misled  by  them;  nor  could  an  expansion  of  this  language 
more  clearly  express  the  int«'ntion  of  the  parties." 

In  Pierce  v.  Inmranre  Co,,  34  Wis.  889,  the  same  question 
arose  on  a  similar  proviso.  The  words  were,  "  die  by  puicidci 
felonious  or  otherwise,  saneor  insane."  The  qualification  was 
upheld,  and  in  the  very  able  opinion  of  the  court  great  stress 
is  laid  on  the  fact  that  the  qualification  was  restricted  and 
particular,  and  that  it  wa<«  s»  precise  and  guanled  as  to  clearly 
and  expressly  exclude  aliinitition  to  s<*lf-murder. 

In  Jaeobe  v.  Life  InR,  CV>..  5  Hisr  Life,  etc..  Kcp.  42,  the  condi- 
tion was  that  the  policy  nhttuld  be  void  if  the  insured  shall. die 
by  his  own  hand  or  act,  voliintiry  ''or  othrrwihe."  It  was 
held  that  the  words  "  or  otherwise*'  were  of  uncertain  mean- 
infl:  and  void.  In  the  opinion  of  the  eouit  it  in  said :  *^ir  the 
act  is  by  his  own  hnndf  it  \<  only  nec(  s^nry  thnt  it  should  be 
viJuntary  or  otherwise  in  order  to  avoid  the  insunmce.  There 
is  nothing  in  the  ordinary  or  popular  aceeptntion  of  the  terna 
whieh  would  limit  its  sens»  only  to  niCiin  insanity.  It  is 
admitted  that  such  was  not  th'i  understanding  uf  the  company 
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a^id  that  this  conatruction  would  defeat  the  intentioD  of  both 
parties;  and  probably  no  court  in  America  would  undertake 
to  enforce  a  provision  so  dangerous  and  uncertain." 

A  majority  of  the  court  are  of  opinion  that  the  phrase 
'^  under  any  circumstances  "  must  be  disregarded  as  too  general 
and  uncertain  to  serve  any  purpose  in  the  construction  of  the 
proviso  under  consideration. 

We  must  consider  the  condition  of  forfeiture  as  if  it  were 
simply  ''  if  he  die  by  his  own  hand." 

Do  these  words,  as  assumed,  mean  criminal  self-destruction? 

The  terms  '^  die  by  his  own  hand,"  ''  suicide,"  '*  self-murder," 
and  the  like,  are  synonymous.  In  England  they  involve  the 
element  of  criminality  and  the  principle  that  an  insane  man 
is>not  responsible  for  the  act,  is  applied  in  all  cases,  except 
only  in  the  construction  given  to  such  act  when  committed 
by  the  insured  under  a  policy  containing  a  condition  of  for- 
feiture therefor.  The  exception  is  as  well  established  as  the 
i^ole,  and  goes  to  the  extent  of  holding  that  the  act  is  within 
the  proviso  if  the  insured  had  mind  enough  to  intend  the  act 
and  knew  it  would  kill  him,  .although  he  was  unable  to  appre- 
ciate that  it  was  wrong,  or  had  not  the  power  to  resist  an 
impulse  to  commit  it.  In  other  words,  it  ^excludes  any  con- 
sideration of  insanity. 

In  this  country  the  conflict  between  the  authorities  is  utterly 
irreconcilable.  The  decided  preponderance,  however,  favors 
the  general  rule  and  rejects  the  English  doctrine. 

It  is  unnecessary  to  refer  to  the  authorities  in  detail.  The 
state  of  the  discussion  is  well  known  to  the  bar,  and  the  argu- 
ment was  long  since  exhausted.  A  majority  of  the  court 
reject  the  English  doctrine  and  adopt  the  view  generally 
prevailing  in  this  country,  which  is  consistent  with  legal 
analogies.  We  ^dopt  as  the  law  of  this  case  the  rules  laid 
down  by  the  Supreme  Court  of  the  United  States  in  lAft  Ins. 
06.  V.  Terry f  15  Wall.  584,  as  follows  : 

"If  the  assured 'being  in  possession  of  his  ordinary  reason- 
ing flusulties,  from  anger,  pride,  jealousy,  or  a  desire  to  escape 
from  the  ills  of  life,  intentionally  takes  his  own  life  the  pro- 
viso attaches  and  there  can  be  no  recovery. 

"If  the  death  is  caused  by  the  voluntary  act  of  the  assured, 
be  knowing  and  intending  that  his  death  shall  be  the  result 
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of  his  act,  but  when  his  reasoning  faculties  are  so  far  impaired 
that  he  is  not  able  to  understand  the  moral  character,  the 
general  nature,  consequences  and  effects  of  the  act  he  is  about 
to  commit,  or  when  he  is  impelled  thereto  by  an  insane  im- 
pulse, which  he  has  not  the  power  to  resist,  such  death  is  not 
within  the  contemplation  of  the  parties  to  the  contract,  and 
the  insurer  is  liable." 

The  condition  of  forfeiture  in  that  case  was  **  if  the  asstired 
shall  die  by  his  own  hand,"  the  same  as  we  have  found  the 
•condition  in  this  case  to  be. 

The  onus  of  showing  the  requisite  capacity  of  the  insured, 
as  well  as  the  act  of  self-destruction,  to  brin^  the  case  within 
the  proviso,  rests  upon  the  company — the  party  who  sets  it  up 
as  a  defense ;  Knickerbocker  Ins,  Co,  v.  Peters^  42  Md.  414 ;  Inmr- 
ance  Company  v.  Gridley,  100  U.  8.  614 ;  Phillips  v.  Ins.  Co.,  26 
La.  Am.  Rep. 

In  maintaining  this  issue  the  defendant  will  have  the 
benefit  of  the  presumption  of  sanity,  which  obtains  in  a  case 
of  suicide  as  in  that  of  any  other  enormous  crime,  until  it  is 
overcome  by  competent  testimony. 

It  follows  from  what  has  been  said  that  the  testimony  pro- 
posed in  rebuttal  was  competent,  and  its  exclusion  by  the  trial 
'COurt  is  error. 

Judgrnents  reversed^  and  cause  remanded. 

Granobb,  C.  J.,  and  Dickman,  J.,  dissenting. 

Originally  the  expressions  "  die  by  his  own  hand,"  and  "  self- 
murder,"  were  not  always  used  as  synonymous  terms.  The 
latter  alwayi  included  the  element  of  crime,  and  therefore 
indicated  that  the  decedent  was  sane  when  he  did  the  act. 
The  former  sometimes  included  the  crime ;  at  other  times  it 
did  not.  The  courts  have,  in  many  cases,  construed  them  as 
technical  terms,  having  precisely  the  same  meaning.  If  their 
use  must  therefore  be  limited  by  the. decisions  of  courts^  our 
language  is  destitute  of  a  word  that  describes  the  act  of  a  man 
who  kills  himself,  knowing  that  his  act  would  cause  his  death, 
but  does  not  indicate  that  the  deed  was  criminal.  Strictly, 
the  phrase  "  died  by  his  own  hand,"  aptly  described  just  such 
a  death. 

In  our  judgment,  notwithstanding  the  decisions  referred 
to,  parties  may,  of  right,  use  the  phrase  in  this  sense;  and, 
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whenever  their  contracts  indicate  that  they  so  intended,  effect 
should  be  given  to  that  intent.  It  seems  to  us  that  the  words 
"shall,  under  any  circumstances,  die  by  his  own  hand,"  do 
indicate  that  the  phiase  was  not  used  in  the  technical  sense. 
They  evince  a  purpose  to  widen  that  which  judicial  construc- 
tion had  made  narrow.  As  that  narrowing  consisted  in  always 
■o  construing  the  phrase  as  to  include  the  idea  that  the  decedent 
was  criminal,  and  therefore  sane,  it  is  evident  that  the  widen- 
ing intended  consists  in  excluding  that  idea.  Hence,  by  a 
reasonable  construction,  effect  can  be  given  to  the  new  word» 
"under  any  circumstances."  If  we  are  right  in  thus  thinking^ 
it  is  the  duty  of  the  court  to  so  construe  in  this  case. 

We  think  the  record  shows  that  at  the  moment  when  ooun- 
■ol  for  the  plaintiff  offered  (o  prave  "insanity,"  the  evidence 
had  presented  a  case  in  which  mere  "  insanity  "  was  immate- 
rial. It  was  evident  that  counsel  did  not  expect  to  show  that 
Bchultz  did  not  know  that  he  was  taking  arsenic,  and  that  it 
would  cause  his  death.  Hence,  we  think  the  court  did  not 
€rr  in  refusing  to  admit  the  evidence  offered,  and  that  the 
refusal  to  charge  the  jury  as  the  plaintiff  desired  was  right. 

[To  appear  in  40  Ohio  St.] 


WIDOW— HOMSSTBAB  ZXBMPTIOV— STATUTX  OOVSTBUBB. 
{Ohio  Suprtme  OqmtI.    October  80, 1888.) 

Allen  v.  Russell. 

Under  the  act  of  1878  (75  Ohio  L.  092,  {  62,  Rev.  State.  {5485),  a  widov 
may  hold  exempt  from  ezeontion  a  homestead  not  ezceAding  one 
thousand  dollars  in  value,  although  she  is  not  **  living  with  an  un» 
married  daughter  or  an  married  minor  son." 

Error  to  the  Diptrict  Court  of  Summit  County. 

May  6,  1878,  William  E.  Rus.<ell  obtained  a  judgment  in  the 
Court  of  Common  Pleas  of  Summit  County,  against  Jane  Allen, 
for  $424.17  debt,  and  $15.63  costs.  Levy  was  made  upon  the 
defendant's  hou^eand  lot  in  Akron,  in  that  county,  on  which* 
she  resided,  beins;  her  homestead  owned  by  her  in  her  own- 
right,  and  the  only  real  estate  which  she  possessed.  She  de- 
manded tliat  the  property  he  set  off  to  her  as  a  homestead.  Its 
value  did  not  exceed  $1,000.  She  was  nt  the  time  and  ever 
since  has  been  a  widow,  but  was  not  at  any  time  living  with 
an  unmarried  daughter  or  unmarried  minor  son.    The  sheriff 
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refused  to  cause  the  homestead  to  be  set  off,  and.  in  1879,  sold 
the  property,  on  vendi,  ex.,  for  $667.00;  but  the  court  of  com- 
mon pleas,  ui  1880,  set  the  sale  aside,  and  ordered  the  demand 
for  the  homestead  to  be  allowed.  The  district  court  reversed 
the  order,  and  this  petition  in  error  is  prosecuted  to  reverse 
the  judgment  of  reversal. 

0,  K.  Pardee  And  J,  8,  Carpenter,  for  plaintiff  in  error. 

/.  J.  floff,  for  defendant  in  error. 

Okey,  J.  The  act  of  1871  (68  Ohio  L.  106),  amendatory 
of  the  homestead  act  of  1850,  in  force  wlien  the  judgment 
recited  in  the  vendi,  ez.  was  rendered,  provided  as  follows: 
^'  Every  widower  having  an  unmarried  minor  child  or  children 
residing  with  him  as  part  of  his  family,  and  every  widow, 
shall  have  the  benefit  of  this  act.''  This  act  was  repealed  by 
the  act  of  1878  (76  Ohio  L.  597,  692),  which  was  in  force  when 
the  vendi,  ex,  was  issued,  and  the  demand  for  the  homestead 
^was  made.  The  latter  provision  has  been  incorporated  into 
the  Revised  Statutes,  section  5435,  and,  properly  punctuated, 
is  as  follows:  *' Husband  and  wife  living  together,  a  widow, 
•or  a  widower  living  with  an  unmarried  daughter  or  unmarried 
minor  son,  may  hold  exempt  from  sale,  on  judgment  or  decree, 
a  family  homestead  not  exceeding  one  thousand  dollars  in 
value."  That  courts  will  repunctuate,  if  necessary,  to  render 
the  meaning  clear,  see  IfcmiUon  v.  Steamboat  Hamilton^  16  Ohio 
St  428;  1  Ohio  385;  23  Ohio  St.  140. 

Where  one  or  more  sections  of  a  statute  are  repealed  and 
re^nacted  in  a  different  form,  the  f&ir  inference  is,  in  general, 
that  a  change  in  meaning  was  intended ;  though  even  in  such 
a  case  the  intention  may  have  been  to  correct  a  mistake,  or 
remove  an  obscurity  in  the  original  act,  without  changing  its 
meaning.  But  where  all  the  general  statutes  of  a  state,  or  all 
on  a  particular  subject,  are  revised  and  consolidated,  there  is 
a  strong  presumption  that  the  same  construction  which  the 
statutes  received  or,  if  their  interpretation  had  been  called 
for,  would  certainly  have  received,  before  revision  and  consoli- 
dation, should  be  applied  to  the  enactment  in  its  revised  and 
consolidated  form,  although  the  language  may  have  been 
changed.  Oardner  v.  Woodyear,  1  Ohio  170,  176;  Swaeey  v. 
BUukman,  8  Ohio  5,  20;  Ash  v.  Ash,  9  Ohio  St.  38S,  387;  Tyler 
V.  WintimD,  15  Ohio  St.  364,  368;   WiUiam  v.  Th^  StaU.  35  Ohier 
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St.  175 ;  Jackson  v.  The  Slate,  36  Ohio  St.  281,  286 ;  The  State  v. 
Com,,  36  Ohio  St  326;  The  StaU  v.  VanderbUl,  37  Ohio  St.  690, 
640;  Bishop's  Written  Laws,  §  98.  Of  course,  if  it  is  clear 
from  the  words  that  a  change  in  substance  wa& intended,  the 
statute  must  be  enforced  in  accordance  with  its  changed 
form.    lb. 

The  commissioners  appointed  under  the  act  of  1876  (72  Ohio 
L.  87),  were  required  to  revise  and  consolidate  the  statutes  of 
a  general  nature,  and  make  report  to  the  general  assenxbly. 
They  determined  that  the  best  way  to  perform  that  duty  was 
to  arrange  all  the  general  laws  under  proper  heads,  and  report 
the  same  to  the  general  assembly  in  the  form  of  a  bill. 
Their  power  to  change  was  very  limited.  It  was  confined  to- 
"  Making  alterations  to  reconcile  contradictions,  supply  omi»> 
sions,  and  amend  imperfections  in  the  original  acts,  so  as  to 
reduce  the  general  statute?  into  as  concise  and  comprehensive 
a  form  as  is  consistent  with  clear  expression  of  the  will  of 
the  general  assembly."  Their  power  to  change  did  not  extend 
to  matters  of  substance,  like  the  right  to  a  homestead.  The 
commissioners- were  vested  with  no  legislative  power.  They 
could  recommend,  and  that  was  all ;  and  the  bill  which  they 
prepared  obtained  its  vitality  solely  from  its  adoption  by  the 
general  assembly.  Changes  were  undoubtedly  made  in  the 
bill  by  the  general  assembly,  but  they  were  not  numerous.. 
That  the  rule  which  I  have  stated  as  applicable  to  revisiouB 
should  be  applied  to  the  revised  statutes  can  admit  of  na 
doubt;  and,  applying  the  rule,  it  is  clear  a  widow  is  entitled 
to  a  homestead,  although  she  may  not  be  so  fortunate  as  to  live 
with,  or  even  have,  '*  an  unmarried  daughter  or  unmarried 
minor  son."  Taylor  v.  Thorn,  29  Ohio  St.  669,  is  consistent 
with  this  view,  for  in  that  case  the  widow  was  not,  as  here,  the 
owner  of  the  real  estate. 

There  is  another  question  presented  on  the  record,  but  as  it 
has  not  been  argued,  I  will  do  no  more  than  state  it.  No  one 
doubts  that  under  the  act  of  1871,  the  widow  would  have 
been  entitled  to  the  homestead.  When  the  judgment  was 
rendered  and  the  lien  attached  (May  6,  1878),  that  act  was 
in  force,  and  it  remained  in  force  until  it  was  repealed  by  the 
act  of  1878,  above  mentioned.  (76  Ohio  L.  697,  692, 800,  821.) 
jkjsuming  that  a  statute  securing  a  homestead,  in  force  whei^ 
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a  judgment  is  rendered,  niuy,  witliout  infringement  of  the 
constitutional  provision  us  to  retroactive  Inws  (Const.  Art.  2, 
§  28;  Rev.  StuU  99,  note;  Bull  v.  Qynroe,  13  Wis.  333;  Cooley^s 
Const.  L.  474 ;  cf.  Finley  Dictrick^  12  Iowa  616),  be  repealed,  so 
as  to  deprive  the  debtor  of  such  exemption,  still,  even  in 
cases  where  such  constitutional  inhibition  does  not  apply,  if 
it  be  doubtful  whether  it  was  intended  that  the  new  act  should 
operate  retrospectively*  the  doubt  should  be  resolved  against 
such  operation.  Bishop^s  Written  Luwh,  §82.  Or,  asezpressed 
by  White,  J.,  in  Bcmier  w: Becker,  S7  Ohio  8L  72,  74:  **  A  stat- 
ute should  have  a  prospective  operation  only,  unless  its  terms 
show  clearly  a  legisla^tive  intention  that  it  should  operate 
retrospectively."  Besides,  by  force  of  the  saving  clause  in  the 
act  of  1878  (75  Oliio  L.  821),  the  act  of  1871  m»y  control. 
Indeed  the  execution  may  have  been  in  the  hand  of  the  officer 
when  the  act  of  1878  took  eff  *ct.  The  repealing  and  saving 
clause,  so  far  as  it  is  applicaible,  is  as  follows :  *'  This  act  shall 
take  effjct  and  be  in  force  from  and  after  the  first  day  of  Sep- 
tember, 1878 ;  but  process  then  issued  shall  be  executed,  jurora 
then  selected  may  be  draWnand  impaneled,  actions,  suits  and 
proceedings  then  pending  ^hall  be  conducted  to  final  judg- 
ment, and  liens  of  judgments  and  decrees  then  existing  shall 
continue  and  be  prt-si^rved,  in  all  respects,  as  if  this  act  had 
not  been  passed."  But  it  is  unnecessary  to  express  any  opin- 
ion on  the  qU('Stion  whether  the  case  is  controlled  by  the  act 
of  1871,  for  the  reason  that  the  case  is  disposed  of  on  the  other 
ground. 

Upson,  J.,  having  been  of  counsel  in  the  case,  did  not  par- 
ticipate in  the  decision. 

[To  app  jar  in  3i)  Ohio  St.]  Judgment  reversed. 


COMPXTEIIT  WITnE88~TBAR8ACTI0nS  OF  OSCSABSB  AGBHT^-AGEVT'S' 

ATJTHOBITT. 

{Ohio  Suprrvie  Court.    October  23, 1SS3.) 

Cochran  v.  Ai.mack. 
Held:    A  defendant  is  a  <rnipet(nt  witness  to  transnctirns  with  a  de- 
ceased agent  of   plnintitf,  though  not  occurring  in  his  presence,  if 
within  the  scope  of  snch  accent's  uutliority. 

Error  to  the  Di-trict  Court  of  Coshocton  County. 
Cochran  j<ued  Almack  and  another,  as  makers  of  a  promis- 
so  y  note,  to  recover  a  balance  due  thereon  of  $234.32. 
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Almack  answcffed,  admitting  his  liability,  but  set  up  a 
claim  to  an  additional  credit  of  $200,  which,  he  avers,  was 
paid  to  one  Wheeler  Cochran,  the  plaintiff's  agent. 

The  plaintiff  denied  this  payment.  On  the  trial  of  the 
is^ue  thus  made,  Almack,  upon  whom  the  burden  of  proof 
rested,  was  offered  as  a  witness  in  his  own  behalf,  and  was  ad- 
mitted, over  plaintifi^B  objection,  as  a  competent  witness  to 
prove  sucli.  payment,  although  it  was  admitted  that  such 
alleged  payment  was  made  to  said  Wheeler  Cochran  in  the 
absence  of  plaintiff,  and  that  the.  agent  was  dead. 

In  his  testimony,  Almack  narrated  the  transaction  and 
conversation  with  the  agent,  showing  that  he  had  made  tho 
payment  as  alleged. 

The  district  court  affirmed  the  judgment  of  the  court  below 
founded  upon  ^this  evidence,  and  the  error  assigned  is,  that 
Almack  was  not  a  competent  witness  to  prove  what  took 
place  with  an  agent  of  the  plaintiff,  since  deceased,  and  in  tho 
absence  of  the  principal. 

Spangler  A  Pomermie  and  O.  H.  Barger^  for  plaintiff  im 
error. 

R,  M.  Voarhea  and  W,  8.  CrowM^  for  defendant  in  error. 

Johnson,  C.  J.  The  competency  of  Almack  to  testify  to 
transactions  and  conversations  with  plaintiff's  deceased  agent, 
depends  on  a  construction  of  sections  5240,  5241  and  5242  of 
the  Revised  Statutes,  and  especially  of  the  last  clause  of  sectioa 
5242,  which  reads :  '*and  when  a  case  is  plainly  within  th« 
reason  and  spirit  of  the  last  three  sections,  though  not  withia 
the  strict  letter,  their  principles  shall  be  applied." 

Section  5240  abrogates  the  common  law  rule,  and  makes  all 
personsof  sufficient  capacity  competent.  This  makes  Almack, 
though  a  party,  a  competent  witness  for  all  purposes,  the 
same  as  if  he  were  not  a  party. 

Section  5241  relates  to  the  competency  of  testimony,  and 
excludes  privileged  communications  as  therein  defined,  and 
also  prevents  a  person  from  becoming  competent  by  assign- 
ment, sale  or  transfer,  when  if  a  party  he  would  be  incompe- 
tent. 

Section  5242  is  a  limitation  on  the  competency  of  a  party 
which  is  conferrfd  by  the  general  provision  of  section  5240, 
and  makes  such  party  incompetent  when  the  advene  party  i« 
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the  guardian  or  trustee  of  a  deaf  and  dunib  or  inBane  perxim, 
or  of  a  child  of  a  deceased  person,  or  is  an  executor  or  adminis- 
irato^r,  or  claims,  or  defends  as  heir,  grantee,  assignee,  devisee 
or  legatee  of  a  deceased  person.  To  this  general  exclusion, 
where  the  adverse  party  is  acting  in  a  fiduciary  or  representa- 
tive character,  there  are  eight  specified  exceptions.  They 
each  are  exceptions  to  the  general  provisions  of  the  section, 
and  have  no  application  to  cases  where  the  parties  are  »ui  juris 
but  where  the  adverse  party  is  acting  in  such  fiduciary  or 
representative  character. 

It  is  conceded  by  counsel  for  plaintiff,  that  Almack  cannot 
be  excluded  frotn  testifying  under  the  express  provisions  of 
either  of  the  three  sections,  but  it  is  insisted  that  though  not 
excluded  by '*  the  strict  letter''  of  the  statute,  he  is,  by  the 
reason  and  spirit  of  the  three  sections  named,  and  that  by  ap- 
plying the  principles  of  those  sections  he  was  incom|)eteiit  to 
testify  to  acts  and  transactions  of  a  deceased  agent  of  the 
plaintiff. 

At  common  law,  the  acts  of  a  deeeaf^ed  agent,  and  admis- 
sions made  within  the  scope  of  his  agency,  could  be  proved 
against  the  principal  by  aiiy  competent  witness.  Station 
6240  expressly  makes  Almack  competent  for  that  pur* 
pose. 

Section  5242  applies  only  when  the  odc^sejxirfy  is  acting 
only  in  a  fiduciary  capacity,  or  claims  or  defends  as  a  .repre* 
tentative  of  heir,  grantee,  etc.,  etc. 

What  is  the  scope  of  the  clause  under  consideration  it  would 
be  difficult  to  say,  in  advance  of  cus^^s  as  tli^y  may  urine. 

It  calls  for  the  application  of  the  principles  of  the  three 
preceding  sections,  only  V)htn  the  ca^  is  not  prodded  for  by  eiUitr 
of  these  sedumH  If  the  case  is  not  within  the  letter,  but  is 
plainly  within  the  reason  and  spirit  of  thesj  sections,  their 
principles  shall  be  applied. 

It  follows  that  if  a  case  is  provided  for  by  the  terms  of 
either  of  the  sections,  no  occjision  can  arise  for  invoking  the 
spirit  and  reason  of  the  statutes  to  supply  the  omission  of  let- 
ter or  terms. 

A  majority  of  the  court  are  therefore  of  the  opinion,  tha( 
this  clause  does  not  warrant  a  construction  which  would  ex- 
clude a  witness,  when  he  is  declared  to  ha  competent  by  the 


526  Ohio  Law  Journal. 

express  terms  of  the  statute,  and  that  it  can  only  be  resorted 
to  in  cases  not  theiein  expressly  provided  for. 

Apply  these  principles  to  the  case  at  bar.  By  the  express 
terms  of  section  5240,  Almack  was  a  competent  witness  to 
prove  transactions  with  the  deceased  agent  of  the  plaintiff. 
By  section  5242  he  is  rendered  incompetent  only  when  the 
adverse  party  is  acting  in  a  fiduciary  or  representative  charac- 
ter, and  by  the  exceptions  he  is  made  competent  to  a  limited 
extent  in  certain  specified  cases.  These  exceptions  all  look 
to  his  admission  as  a  witness.  None  of  them  to  his  exclusion. 
Although  he  is  excluded  in  the  cases  named  in  the  general 
exclusion  provided  for  by  the  section,  yet  if  the  facts  occurred 
subsequent  to  the  appointment  of  the  guardian  or  trustee,  or 
in  other  cases,  after  the  death  of  the  grantor,  heir,  etc.,  or 
when  an  agent  of  a  deceased  party  testifies,  or  in  case  of  acts 
and  admission  of  a  living  party,  relied  on  by  the  adverse 
party,  in  these  and  some  other  cases,  he  is  not  excluded.  So, 
'also,  when  a  party  testify,  or  give  his  deposition,  and  dies, 
the  opposite  party  may  testify  as  to  the  same  matter. 

All  these  exceptions  are  intended  to  place  the  living  party 
on  an  equality  with  the  opposite  party.  The  reason  and  spirit 
of  these  exceptions  to  the  rule  of  exclusion,  is  in  favor  of 
admitting  not  exduding  the  living  party.  Where  the  opposite 
party  is  claiming  or  defending  in  the  right  of  a  deceased 
person,  and  some  act  or  admission  of  the  living  party  is  relied 
on  against  him,  or  in  analogous  cases,  an  exception  is  made 
in  favor  of  the  living  party  as  to  such  transaction  or  admis- 
sion, so  as  to  place  him  on  an  equality. 

As  was  said  in  Hamberger  v.  Turner,  13  Ohio  St.  263 :  '*It 
would  be  going  too  far  for  us,  on  its  assumed  propriety,  to  add 
a  disqualification  not  already  specified."  This  remark,  as  well 
as  the  reasons  given  for  it,  are  of  equal  force,  when  it  is  sought 
to  disqualify  one  not  already  excluded  by  the  terms  of  the 
statute.  That  there  may  be  cases  where  the  rule  here  invoked 
might  apply  is  easy  to  suppose,  as  for  instance  where  a  minor, 
having  an  indirect  interest,  testifies  in  an  action  by  his  guar- 
dian to  acts  of  defendant,  not  conversation  or  admissions,  the 
defendant  might  thereby  become  a  competent  witness  as  te 
those  acts,  though  the  adverse  party  was  a  guardian. 

Judgment  qffirmeuL 
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Okby,  J.,  dissenting.  Robe'-t  H.  Cochran  brought  suit  on  a 
note  against  Thomas  Almack,  who  testified  that  he  paid  $200 
on  it  to  Wheeler  Cochran,  son  and  agent  of  the  plaintiff,  and 
that  Wheeler  Cochran  died  before  the  cause  was  called  for 
trial.  The  plaintiff's  objection  to  the  testimony  was  overruled, 
and  that  is  the  error  relied  on  for  the  reversal  of  the  judg- 
ment. 

Aside  from  the  statute,  the  reason  for  excluding  this  testi- 
mony was  no  less  strong  than  it  would  have  been  if  Wheeler 
Cochran  had,  at  the  time  of  the  alleged  payment,  and  until 
his  death,  been  the  owner  of  the  note.  All  the  3vils  of  per- 
mitting one  to  prove,  by  his  own  oath,  his  claim  against  a 
deceased  person's  estate,  applies  to  the  case.  True,  Almack 
was  a  competent  witness.  All  persons  who  have  sufficient 
mental  capacity  to  testify  are  competent  witnesses.  Nobody 
is  excluded  as  a  witness  under  either  section  5241  or  section 
5242  of  the  Revised  Statutes ;  but  under  those  sections  various 
limitations  and  restrictions  are  placed  on  testimony.  These 
limitations  and  restrictions  do  not  apply  in  terms  to  one  situ- 
ated as  Almack  was  in  this  case,  although  his  testimony  as  to 
such  payment  was  within  the  reason  and  spirit  of  such  limi- 
tations and  restrictions,  and  hence  his  testimony  in  that 
regard  should  have  been  excluded  under  the  following  clause 
at  the  end  of  section  5242:  "When  a  case  is  within  the  rea- 
son and  spirit  of  the  last  three  sections,  though  not  within 
their  strict  letter,  their  principles  shall  be  applied."  What 
witnesses  may  be  excluded  by  force  of  this  clause,  as  not  being 
within  the  strict  letter  of  section  5240,  but  within  its  spirit, 
it  is  unnecessary  now  to  inquire. 

The  principal  limitations  and  restriations  on  the  testimony 
of  witnesses  were  originally  placed  in  sections  313  and  314 
of  the  code  of  1853,  incorporated  into  the  Revised  Statutes, 
sections  5240,  5242.  These  sections  had  been  repealed  and 
re-enacted  with  changes  very  often  before  the  revision  was 
made.  After  a  number  of  changes  had  been  made,  Peck,  J., 
in  speaking  of  313,  said :  ''  The  section  has  been  revised, 
altered  and  modified  several  times  by  the  legislature,  and  it 
would  be  going  too  far  for  us,  on  its  assumed  propriety,  to  add 
a  disqualification  to  those  already  specified."  Hombcrger  v. 
Turner^  18  Ohio  St.  263.     And  that  rule  was  rigidlv  enforced 
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previouR  to  the  adoption  of  the  Revised  Statutes.  Though  a 
strict  constructioQ  of  a  remedial  statu  ti^,  such  construction 
wa?,  under  the  circumstances,  perfectly  proper.  Another 
illustration  of  its  application  is  found  in  Myers  v.  Walker^  9 
Ohio  St.  558,  in  which  it  was  held  that  under  the  code  as 
originally  adopted,  the  assignor  of  a  chose  in  action  was  a 
competent  witness  for  the  assignee,  in  an  action  by  him 
against  the  administrator  of  the  debtor,  to  prove  any  fact  in 
the  case,  whether  occurring  before  or  after  the  death  of  th» 
debtor.  The  legislature,  it  will  be  seen,  has  changed  the 
statute,  so  as  to  prevent  such  injdstioe. 

Experience  at  length  satis6ed  the  legislature  that,  however 
full  and  explicit^  however  carefully  prepared,  such  limitations 
and  restrictions  might  be,  injustice  would  sometimes  be  done 
by  adhering  literally  to  the  terms  of  the  statute.  The  wit  of 
man  could  not  provide  in  that  way  for  all  cases  coneerning 
which  provision  should  be  made.  Sdmetimes  injustice  would 
arise  by  excluding  evidence  which  should,  in  justice,  be  ad- 
mitted, but  more  frequently  by  admitting  evidence  which 
should  be  excluded.  The  result  was  the  incorporation  of  the 
above  quoted  clause  in  the  statute,  which,  construed  as  it 
should  be,  not  strictly  but  literally,  fairly  excluded  the  evi- 
dence of  Almack  as  to  the  payment  alleged  to  have  been  made 
to  one  who  could  neither  meet*  him  face  to  face,  nor  answer 
him  by  deposition.  I  disagree  entirely  with  the  narrow 
construction,  placed  on  this  remedial  statute.  Indeed,  if  Al- 
mack was  competent,  under  such  circumstances,  to  prove  the 
payment  by  bis  own  oath,  I  am  at  a  loss  to  imagine  a  case  in 
which  the  provision  shpuld  be  applied. 

In  my  opinion  the  clause  quoted  will  occasion  no  serious 
inconvenience  in  practice.  It  is  not  likely  to  be  applied  by 
the  judges,  either  in  admitting  or  excluding  evidence,  in  such 
manner  as  to  do  injustice ;  and  'where  testimony  is  received  or 
excluded  by  force  of  it, .  I  apprehend  the  ruling  should 
not  be  reversed  unless  it  clearly  appears  that  injustice  has 
been  done.  However  that  may  be,  the  clause  is  the  de- 
clared will  of  the  legislature,  and  we  are  not  at  liberty  to 
disfregard  it. 

In  my  opinion,  the  judgments  below  should  be  reversed. 

[To  appear  in  38  Ohio  St.] 
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iBIAL  mAn-SALS-XOSTeAGB  FOB  PITBCHASB  PBIOB-PBIOBXTT 

OF  UBB. 
{Ohio  Sujn^eme  C&urL    October  80, 1888.) 

Ward  &  Oustis  v.  Carey  et  al. 

1.  Where  a  deed  of  land  is  executed  and,  aiuiultaneouely  therewith,  the' 

purehaaer  gives- to  the  vendor  a  mortgage  on  the  property  purchased, 
to  secure  a  part  of  the  purchase  price,  the  lien  of  such  mortgage  la 
prior  to  that  of  any  Judgment  against  the  purchaser. 

2.  The  same  rule  applies  where  a  third  person,  who  holds  a  mortgage  or 

the  property  purchased,  receives  from  the  purchaser,  as  a  part  of  the 
same  transaction,  and  as  part  of  the  purchase  price,  a  mortgage  opr 
such  property,  in  place  of  the  previous  mortgage. 

Motion  for  leave  to  file  a  petition  in  error  to  the  Distriei 
•Court  of  Warren  County. 

Mary  A.  McCurdy  was  the  owner  of  certain  real  estate, 
4:ituate  in  Warren  county,  which  she  agreed  to  sell  to  JesM 
<justin,  on  the  twenty-sixth  day  of  February,  1876.  She  bad 
previously  given  a  mortgage  of  the  property  to.  the  Warrem 
County  Building  and  Loan  Association  to  secure  the  pay- 
ment of  certain  promissory  notes,  made  by  her  to  the  m- 
sociation,  and  which  had  now  become  due.  In  payment  of  :a 
part  of  the  purchase  price  to  be  paid  by  him,  Oustin  agreed 
to  assume  and  pay  the  amount  due  upon  these  notes  and 
mortgage,  and  for  the  remainder  to  give  his  notes  and  mort-' 
gage  on  the  property  to  Mrs.  McCurdy.  In  pursuance  of  this 
agreement,  Mrs.  Mddurdy  and  her  husband  executed  a  deed 
of  the  property  to  Oustin,  and  he  at  the  same  time  paid  to 
the  building  and  loan  association  a  part  of  the  amount  due 
to  it  from  Mrs.  McCurdy,  and  fof  the  balance  executed  and 
delivered  to  the  association  his  promissory  note  ai^d  mort- 
gage, to  secure  its  payment,  on  the  property  purchased,  t&e 
association  agreeing  to  receive  this  mortgage  in  place  of  the 
one  made  by  Mrs.  McCurdy,  on  the  exprttssed  condition  that 
it  should  be  the  first  lien  upon  the  pmperty.  The  deed  and' 
mortgage  were  then  botL  placed  in  the*  hands  of  the  agent 'of 
the  building  and  loan  asbociation,  and  by  him  handed  to 
the  recorder  of  Warren  county  for  record,  the  deed  not  being 
previously  delivered  to  Gustin,  and  the  association  thereupon^ 
released  the  mortgage  made  to  it  by  Mrs.  McCurdy.  For  the 
remainder  of  the  purchase  money,  Gustin  gave  to  Mrs.  Mc* 
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Curdy,  at  the  time  of  the  execution  of  her  deed  to  him,  his 
promissory  notes  and  a  mortgage  on  the  property  purchased  to 
secure  such  notes,  which  potes  and  mortgage  were  afterwards 
transferred  by  Mrs.  McCurdy  to  Joshua  Carey. 
.  At  the  January  term>  1876,  of  the  Court  of  Common  Pleas  of 
Warren  County,  Elom  B.  Ward  and  John  Custis,  partners, 
under  the  name  of  Ward  &  Custis,  recovered  a  judgment 
against  Gustin,  in  an  action  which  had  been  commenced  be- 
fore that  term,  but  the  judgment  was  not  actually  rendered 
until  the  fourteenth  day  of  March,  1876.  Upon  this  judgment 
executions  have  been  issued,  but  no  levy  made  upon  the 
property  in  controversy. 

In  October,  1882,  Joshua  Carey  brought  suit,  in  the  Court  of 
Common  Pleas  of  Warren  County,  to  foreclose  t^e  mortgage 
trauHferred  to  him  by  Mrs.  McCurdy,  and  made  Ward  & 
Custis  and  the  Building  and  Loan  Association  defendants, 
who  filed  answers  setting  up  their  respective  liens,  each 
claiming  priority.  In  this  action  the  only  controversy  was 
in  regard  ta  the  priorities  of  the  judgment  and  mortgage  liens 
respectively. 

The  case  was,  on  appeal,  tried  in  the  district  court,  which, 
upon  finding  the  facts  above  stated,  decided  that  the  mort- 
gage liens  were  prior  to  the  lien  of  the  judgment  obtained  by 
Ward  &  Curtis,  and  rendered  judgment  accordingly. 

Savage  &  Smithy  for  the  motion. 

T.  R  Thompson^  contra. 

Upson,  J.  The  question  to  be  decided  in  this  case  is, 
whether  the  lien  of  the  judgment  recovered  by  Ward  A 
Custis,  against  Gustin,  is  prior  to  both,  or  either,  of  the  mort- 
gages made  by  him  to  secure  the  payment  of  the  purchase 
price  of  the  real  estate  embraced  in  the  mortgages.  The  stat- 
ute provides  that  the  lands  of  the  judgment  debtor,  ^'within 
the  coUnty  where  the  judgment  is  entered  shall  be  bound  for 
the  satisfaction  thereof  from  the  first  day  of  the  term  at  which 
judgment  is  rendered.^  The  lien  of  a  judgment,  by  force  of 
this  provision  of  the  stati>te,  therefore,  attaches  to  all  lands, 
within  the  county,  owned  by  the  judgment  debtor  on  the  first 
day  of  the  term,  and,  as  by  a  fiction  of  the  common  law,  the 
whole  of  a  term  of  court  is  considered  as  one  day,  such  lien 
will  attach,  without  4evy,  to  4tny  lands  acquired  by  the  judg* 
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ment  debtor  at  any  time  during  the  term  at  which  the  judg- 
ment is  recovered.  It  is  upon  this  ground  contended  that,  as 
soon  as  it  was  entered,  the  Ward  <&  ("ustis  judgment  bound 
the  land  previously  purchased,  during  the  same  term  of  court, 
by  Gustin;  and,  under  ordinary  circumstances,  this  claim 
could  be  sustained.  The  facts  found  by  the  district  court, 
however,  bring  this  case  within  the  operation  of  a  principle 
which  constitutes  an  exception  to  the  general  rules  governing 
judgment  liens.  This  principle  is,  that  a  mortgage  given  to 
secure  the  payment  of  purchase  money,  executed  simulta- 
neously with  the  deed  to  the  purchaser,  is  superior  to  the  lien 
of  a  judgment  against  the  mortgagor  or  any  claim  against 
him.  This  principle  applies  to  the  exclusion  of  intervening 
liens  only  when  the  deed  and  mortgage  are  executed  at  the 
same  time,  so  as  to  be  regarded  as  parts  of  the  same  contract. 
In  such  case  there  is  no  interval  of  time  between  the  taking 
of  the  estate  by  the  purchaser  and  his  conveyance  of  it  to  the 
mortgagee.  The  seizin  of  the  purchaser  is  instantaneous 
only,  and  does  not  vest  in  him  a  title  to  w.hich  the  judgment 
lien  can  attach  in  preference  to  the  mortgage.  It  is  well  set- 
tled that  no  judgment  lien  can  be  a  charge  upon  any  greater 
interest  than  the  defendant  owns,  and  the  only  interest  ac- 
quired by  Gustin  was  the  title  to  the  land  subject  to  the 
mortgages,  and  upon  that  interest  alone  the  judgment  became 
a  lien.  In  'accordance  with  these  principles  it  has  been  held 
in  several  cases,  decided  by  this  court,  that  when  the  deed 
And  purchase  money  mortgUge  are  executed  'Simultaneously, 
the  purchaser  acquires  no  seizin  that  will  entitle  his  wife  to 
dower,  notwithstanding  the  provision  of  the  statute  that,  ''a 
widow  shall  be  endowed  of  one-third  part  of  all  the  landSi 
tenements,  and  real  estate,  of  which  her  husband  was  seized 
as  an  estate  of  inheritance  at  any  time  during  the  coverture.'* 
The  same  principles  have,  in  other  states,  been  applied  to  the 
exclusion  of  liens  tor  labor  and  materials,  and  claims  for 
homestead  exemptions.  The  rule  thus  established,  and  ap- 
plied to  purchase  money  mortgages  alone,  is  manifestly  just 
and  equitable..  The  mortgage  to  Mary  A.  McCurdy  was  exe- 
cuted and  delivered  by  Gustin,  at  the  date  of  her  deed  to  him, 
and  as  part  of  the  same  transaction.  That  mortgage  is,  there- 
fore, clearly  within  the  rule  stated.    In  regard  to  the  mort* 
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gage  made  by  Oustin  to  the  building  and  loan  aeaociation^ 
it  was  found,  by  the  district  court,  that  the  parties  agreed 
that  this  should  be  the  first  Hen  upon  the  property;  that  it 
iras  executed  at  the  same  time  with  the  deed  to  Gustin,  and* 
that  both  deed  and  mortgage  were  then  placed. in  the  hands 
(tf.  the  agent  of  the  association  to  be  by  him  handed  to  the 
recordjer  for  record,  but  it  is  claimed  by  counsel  for  plaintilT 
in  error  that  this  mortgage  was  not  given  for  purchase  money  ; 
that  the  transaction  was  in  law  a  payment  of  the  debt  duep 
from  Mary  A.  McCurdy  to  the  association,  and  a  loan  by  the 
latter  to  Gustin.  Conc^eding  that  this  arrangement  is  to  bt 
regarded  as  the  making  of  a  loan  to  Oustin,  the  case  still 
oomes  within  the  same  principles,  for  the  substance  of  tha 
transaction  was  the  same,  and  it  will  so  be  treated  in  equity, 
as  if  the  note  and  mortgage  had  been  made  to  Mrs.  McCuidy, 
in  part  payment  for  the  property,  and  had  been  by  her  trans- 
ferred to  the  association.  The  e^t  of  the  arrangement  was 
to  continue  the  lien  of  the  association  without  interruption. 
The  mortgage  must  be  considered  a  purchase  money  mort^ 
gage,  and  the  association  in  respect  thereto  is  entitled  to  wlk 
the  rights  of  a  vendor. 
[To  iappear  in  89  Ohio  St.]  Motion  ovemML 
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DICnOV  Of  PIOBATI COUST. 

{OkSo  Supreme  ObitrC.    November  S,  168S.) 

Armstkong  V.  Obandin. 

1.  8ul]||eot  to  administration  on  the  perwnal  estate  of  an  intest^,  Ike 
rlgbt  of  the  distributee  vesto  at  the  death  of  the  intestate. 

a.  Upon  the  death  of  each  distributee  before  distribution,  the  righ# 
passes  to  his  or  her  personal  representatiye. 

i.  An  order  by  a  probate  court  that  oertain  funds  remaining  in  the  hands* 
of  an  administratrix  '*  be  distributed  and  paid  over  to  the  next  o^ 
kin  and  representatives  of  teid  intestate  aooording  to  the  provisiona 
of  the  statute  in  that  behalf  in  forc^  at  the  time  of  his  dacesae,** 
where  the  statute  referred  to  gives  the  whole  fond  to  the  widow  oC 
'  the  intestate,  can  not  be  construed  or  held  to  bar  the  widow  of  her 
right  under  the  statute,  although  in  tlie  same  order  the  heirs  and 
legal  representatives  of  ihe. deceased  are  described  as  "  theneoct  of 
kin  and  distributees, 

«•  Where  an  order  of  a  court  la  snsceotlhle  of  two  constmotions,  one  «f 
which  wbnl4  make  it  legal  and  operative,  and  the  other  would  ren- 
der it  Illegal  and  void«  the  foniMr  mast  be  adopted.. 
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X  Under  th.e  act  of  March  14,  18$3,  defining  the  Jurisdiction  of  probate 
oonrts,  and,  among  other  things,  authorizing  them  "  to  order  the  dia- 
tribution  of  estates, "  there  is  no  authority  to  designate  by  name  or 
otherwise,  the  persons  entitled  to  receive  the  funds  to  be  distributed, 
and  snch  designation  if  made  is  void  and  of  no  effect. 

Error  to  the  District  Court  of  Hamilton  County. 

John  H.  Piatt  died  intestate,  in  the  year  1822,  without  sur- 
▼iving  issue,  but  left  surviving  him  the  plaintifiTs  intestate, 
Martha  Ann  (who  afterwards  intermarried  with  David 
Owynne),  his  widow,  and  defendants,  his  brothers  and  sisters 
and  descendents  of  brothers  and  sisters. 

Martha  Ann  Gwynne  died  in  the  year  1843, and  the  plaint- 
iff Longworth  Armstrong,  was  appointed  administrator  of 
her  estate  in  the  year  1875. 

After  the  death  of  John  H.  Piatt,  administration  on  his 
•state  was  granted  to  Nicholas  Longworth  and  Benjamin  M. 
Piatt,  who,  after  having  administered  on  all  the  personal 
estate  of  the  deceased,  except  a  certain  claim  held  by  the 
deceased  against  the  United  States,  and  a  large  quantity  of 
real  estate  sold  to  pay  debts,  made  a  financial  settlement  of 
all  matters  embraced  in  their  administration,  and  were  dis- 
charged in  the  year  184i5.  Subsequently,  Hannah  C.  Orandin, 
a  sister  of  John  H.  Piatt,  was  appointed  administratrix  da 
^ofiMfion  of  his  estate,  who,  in  the  year  1875,  recovered  and 
received  from  the  United  States,  on  the  claim  above  men- 
tioned, the  sum  (as  is  alleged)  of  $131,508.90. 

Afterwards,  on  the  twentieth  of  May,  1875,  the  Probate 
Court  of  Hamilton  County  (wherein  the  letters  of  ad* 
ministration  de  bonis  non  had  been  issued  to  Hannah  C. 
Orandin)  made  and  recorded  the  following  order  of  distribu- 
tion: 

•*  No.  I5771i.  In  the  matter  of  the  estate  of  John  H.  Piatt, 
deceased. 

"This  day  came  the  administratrix  of  said  estate,  Mrs. 
Hannah  C.  Grandin,  and  the  next  of  kin  and  distributees,  by 
their  counsel,  and  on  motion  of  the  latter,  it  is  ordered  that 
the  fund  recently  recovered  by  said  administratrix,  \Lpon  the 
olaim  of  said  intestate  against  the  United  States  of  America, 
after  deducting  the  fees  of  the  attorneys  employed  therein,  as 
agreed  on  part  of  said  distributees,  and  her  commissions  and 
expenses  of  administration  be.  distributed  and  paid  over  to 
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the  next  of  kin  and  representatives  of  said  intestate,  accord- 
ing to  the  provisions  of  the  statute  in  that  behalf  in  force  at 
the  time  his  decease." 

Sabseqnently,  on  the  thirteenth  of  September,  1875,  the 
original  action  was  commenced  In  ths  Probate  Court  of  Hamil- 
ton County,  by  the  plaintifiT  in  error,  against  Hannah  C. 
Grandin,  administratrix  de  bants  non  of  John  H.  Piatt,  under 
favor  (as  is  claimed)  of  the  act  of  April  11,  1857  (S  &  C.  619), 
the  first  section  of  which  reads  as  follows : 

*'  Sec.  1.  That  after  thirty  days  from  the  time  of  settle- 
ment of  the  accounts  of  executors,  administrators  or  guardians 
shall  have  been  made,  or  shall  hereafter  be  made,  by  the 
probate  court,  and  an  order  of  distribution  made  thereon,  if 
such  executor,  administrator  or  guardian  shall  neglect  or 
refuse  to  pay  to  anypenon  interesUd  in  said  order  of  distribu- 
tion, aa  creditor,  legatee,  widow,  heir,  or  other  distributee,  or 
otherwise,  when  demanded,  his  or  her  share  of  the  estate  or 
property  ordered  to  be  distributed  by  such  probate  court,  it 
shall  be  lawful  for  any  person  interested,  as  aforesaid,  to  file 
a  petition  in  the  probate  court  of  the  county  in  which  the 
settlement  and  order  of  distribution  is  made,  againti  the 
executor,  administrator  or  guardian  making  such  settlement  of 
^his  or  her  account,  as  aforesaid,  briefly  setting  forth  in  the 
petition  the  amount  and  nature  of  the  daim  of  the  party  filing 
such  petition." 

The  cause  was  reserved,  under  the  statute,  for  final  trial  and 
judgment  in  the  court  of  common  pleas;  and  by  order  of  the 
court  all  the  heirs  of  John  H.  Piatt  were  made  parties  de- 
fendant. 

From  the  judgment  of  the  common  pleas,  in  favor  of  de- 
fendants, an  appeal  was  taken  to  the  district  court. 

Final  judgment  was  rendered  in  the  district  court  as  follows : 

"  And,  thereupon,  on  motion  of  the  defendants  for  judgment 
ppon  the  pleadings,  this  cause  came  on  to  be  heard  upon  the 
pleadings,  and  no  evidence  was  ofiered  by  either  of  the  par- 
ties, on  consideration  whe.reof  the  court  finds  that  the  plaint- 
ifiT is  not  a  person  interested  in  the  order  of  distribution  set 
forth  in  the  petition,  and  that  the  said  motion  should  be 
granted. 

"  It  is  therefore  considered  by  the  court,  that  the  defendants 
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go  hence  without  day,  and  recover  from  the  plaintiff  their 
coets  herein  expended,  taxed  to  $ " 

The  foregoing  statement  contains  all  the  undisputed  faotn 
alleged  in  the  pleadings.  Upon  them,  were  defendants  en- 
titled to  judgment  ? 

George  Hoadly  and  Wm,  Disney^  for  plaintiff  in  error. 

John  FoUeUy  and  King^  Thompeon  it  MaxweU,  for  defendant  in 
error. 

McIlvainb,  J.  The  statute  in  force  at  the  time  of  Piatt's 
death,  controlling  the  distributing  of  his  personal  estate,  was 
section  thirty  of  the  Administration  Act  of  January  25,  1815 
(2  Chase  938),  to  wit : 

''  That  it  shall  be  the  duty  of  the  administrator  or  adminis- 
trators, after  all  just  debts,  funeral  and  other  incidental  ex- 
penses allowed  by  the  court  shall  have  been  fully  paid,  to  set 
off  and  assign  to  the  widow  of  the  deceased,  if  any  there  be, 
•ne-third  part  of  all  the  remaining  balance  of  the  personal 
•state,  by  her  to  be  held  as  her  proper  estate :  Provided,  The 
deceased  shall  have  left  any  legitimate  child  or  children 
•f  his  body,  but,  in  case  the  deceased  shall  not  have  any  legiti* 
mate  child  or  children  as  aforesaid,  then  in  that  case .  the  . 
widow  shall  be  entitled  to  all  the  balance  of  such  personal 
estate  as  aforesaid,"  etc. 

Under  this  statute,  unon  the  death  of  Piatt,  the  right 
to  the  whole  of  his  personal  estate,  subject  to  distribu- 
tion by  his  administratrix,  became  vested  in  his  widows 
plaintiff's  intestate,  and  at  her  death,  although  before  distrbu- 
tion  made,  vested  in  the  distributees  of  her  estate  according  to 
the,8tatute  in  such  case  made  and  provided ;  Conger  v.  Barker^ 
11  Ohio  St.  1.  Upon  this  state  of  the  law,  and  the  facts  essential 
to  its  application,  it  is  quite  clear  that  the  plaintiff  is  inter- 
ested in  an  order  of  distribution  relating  to  the  personal  estate- 
of  John  H.  Piatt,  deceased. 

It  is  claimed,  however,  that  the  heirs  of  Piatt,  the  defend- 
ants, are  entitled  to  be  subrogated  to  the  rights  of  creditors 
whose  claims  against  the  estate  were  paid  from  the  proceeds 
of  real  estate  sold  by  the  administrators,  or  to  be  reimbursed 
for  the  loss  of  the  real  estate  so  sold  from  the  personal  estate 
now  ordered  to  be  distributed  by  the  probate  court.  Let  it  h% 
granted  for  the  purpose  of  this  case.    The  plaintiff  is  not 
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thereby  deprived  of  an  interest  in  the  order  of  distribution. 
Surely  he  is  entitled  to  an  account  with  the  heirs,  and  to  any 
balance  that  may  remain  for  distribution. 

But  the  principal  contention,  on  part  of  defendants,  it 
that  the  plaintiff  is  excluded  from  any  interest  in  the  order 
of  distribution  by  the  very  terms  of  the  order  which  stand  a« 
an  adjudication  against  the  plaintiff  and  in  full  force. 

The  point  made  is,  that,  by  the  terms  of  the  order, distribu- 
tion is  to  be  made  **  to  the  next  of  kin  and  representatives 
of  «aid  intestate,"  which  det^cription  of  distributees  inchids 
defendants  and  exclude  the  plaintiff. 

True,  a  doubt  might  naturally  arise  as  to  the  meaning  of 
the  order,  especially  from  the  fact  that  defendants  (as  is  ad- 
mitted) are  previously  described  therein  as  ''  the  next  of  kin 
and  distributees,"  were  it  not  for  the  controlling  qualification 
and  explanation  of  its*  meaning,  to  wit :  ^'  According  to  the 
provisions  of  the  statute  in  that  behalf  in  force  at  the  time  of 
bis  decease."  The  statute  referred  to,  as  we  have  shown,  gave 
the  whole  amount,  subject  to  distribution,  to  the  widow, 
plaintiff's  intestate. 

Again,  the  only  power  to  make  the  order  in  question,  was 
conferred  upon  the  probate  court  by  the  act  defining  its  juris- 
diction, passed  March  14,  1853,  in  these  words,  "  to  direct  and 
control  the  conduct,  and  to  settle  the  accounts  of  executors 
And  administrators,  and  to  order  the  distribution  of  estates.'' 

It  has  been  settled  in  Siogaringen  v.  Morris^  14  Ohio  St.  432, 
and  Cox  v.  Mina,  82  Ohio  St.  532,  that  the  only  order  of  dis- 
tribution here  authorized  to  be  made,  is  a  general  order  to  the 
executor  or  administratt^r,  to  distribute  the  funds  remaining 
in  his  hands  according  to  law.  It  thus  appears  that  an  order 
designating  or  naming  the  distributees  is  not  authorized  by 
law,  and  therefore  would  not  debar  any  one  interested  in  the 
distribution  from  asserting  his  or  her  interest  therein. 

In  construing  this  order,  it  is  our  duty  to  put  upon  it 
such  construction  as  will  make  it  legal  and  effective,  rather 
iban  one  which  will  render  it  illegal  and  void. 

Applying  these  principles  of  construction,  we  are  of  opinion 
that  the  order  of  distribution  under  consideration  is  a  general 
order,  and  that  the  phrase,  '^  next  of  kin  and  representatives 
4)f  said  intestate  aocording  to  the  provisions  6f  the  statute  im 
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thftt  behalf  in  force  at  the  time  of  his  decease,"  should  be  con- 
strued to  mean  such  person  or  persons  as  may  be  entitled  t# 
receive  the  funds  to  be  distributed. 

The  district  court,  therefore,  erred  in  holding  that  tht- 
plaintiff  had  no  interest  in  the  order  of  distribution. 

If,  however,  the  construction  we  have  placed  upon  this  or- 
der could  not  be  maintained,  we  are  quite  clear  that  under  th» 
power  conferred  on  the  probate  courts  to  order  the  distributiom 
of  estates,  above  stated,  there  is  no  authority  to  designate,  by 
name,  or  otherwise,  the  persons  entitled  to  take  under  th« 
•rder;  and  if  such  designation  appear  in  the  •rder,  it  mustb« 
treated  as  unauthorized  and  void. 

Judgmaii  reverded  and  eaute  rema/nded. 

[To  appear  in  89  Ohio  St.] 
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OKNBBAL  DOOKBT. 

Ko.  866.  Elliott  v.  Federal  Creek  VaUey  Ballroad  Co.  Srror  to  the  District 
Coart  of  Athens  Comity.  Jadgpuent  of  the  difitrlot  ooart  reversed^ 
so  far  as  it  affirms  the  Judgment  of  the  court  of  common  pleas  iai 
sustaining  a  demurrer  to  the  set-off  under  the  contract  of  March  16, 
1H76,  and  affirmed  in  all  other  respects,  following  the  decision  of  the 
supreme  court  commission  in  Ifeedham  v.  JPraitf  4  Ohio  Law  Jour. 
209 ;  10  Cin.  Law  BuUetin  197. 

809.  Wilson  v.  Leader  Printing  Co.  Error  to  the  District  Court  of  Cuya- 
hoga County.    Judgment  reversed.    No  further  report. 

811.  Bonham  v.  Mills.  Error  to  the  District  Court  of  Fayette  Comity 
Judgment  reversed.    To  be  reported. 

tl7.  Ketchnm,  Bond  A  Co.  v.  Plummer.  Error  to  tke  District  Court 
of  Williams  County.    Judgment  affirmed.    No  report. 
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12M.  Straight  v.  The  State.  Error  to  the  District  Court  of  Logan  County. 
Judgment  reversed.    To  be  reported. 

1880.  Ohio  ex  rel.  CommisstoneiB  MusKintpum  County  v.  Board  of  Pub- 
lic Works.    Mandamus.    Ordered  to  be  taken  out  of  its  order. 

MOnON  DOOKSr. 

817.  Ertel  v.  Liebold.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Clermont  County.  Motion  overruled  on  authority 
of  HinUmY,  Diekinaon,  19  Ohio  St.  383 ;  Musser  ▼.  Steuart,  21  Ohio  St. 
858 ;  Miller  v.  Oehler,  30  Ohio  St.  624. 

S4ft.  0*Brlen  v.  McDonald,  administrator,  etc.  Motion  to  dismiss  cause 
No.  1059,  on  the  Of^neral  Docket  on  the  ground  that  the  petition  in 
error  was  fiot  filed  within  the  time  limited,  etc.  Motion  granted, 
and  cause  dismissed. 

M8.  Reid  v.  Thompson  et  al.  Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Perry  County.  Motion  granted,  judgment 
reversed,  demurrer  overruled  and  cause  remanded  for  an  account 
between  the  parties. 

847.  Clark  v.  Qraham.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Franklin  County.    Motion  granted. 

848.  Marks  v.  Harris.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Hamilton  County.    Passed  for  plaintiff's  brief. 

840.  Home  Building  A  Loan  Asst*n  v.  Baker.  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Franklin  County.  Motion 
overruled. 

850.  Ohio  ex  rel.  Mississippi  Valley  Manufacturers'  Mut.  Ins.  Co.  v. 
Moore,  Superintendent  of  Insurance.  Motion  to  take  cause  No.  1848, 
on  the  Oeneral  Docket,  out  of  its  order.    Motion  granted. 

Oases  from  No.  ^550  to  No.  600  have  been  transferred  to  the  supreme  court 
commission,  for  disposition  in  their  regular  order.  If  not  prepared 
when  reached  in  their  order,  these  cases  are  liable  to  be  dismissed  for 
want  of  preparation,  under  the  rules. 

ASSIGNMBNTB  FCf^  ORAL  ABGUiniNT. 

Friday f  December  7. 

841.  Pittsburgh,  Cincinnati  A  St.  Louis  Railway  Co.  v,  Wm.  P.  Hays, 
Administrator,  etc.  Error  to  the  District  Court  of  Jefferson 
County. 

309.  Levi  C.  Good  ale  v.  James  G.  Hunt  et  al.  Error  to  the  District 
Court  of  Hamilton  County. 

^Hdan,  Deeember  14. 

857.  Gtoorge  W.  Gardner  et  al..  Assignee,  etc.,  v.  The  National  City 
Bank  et  al.    Error  to  the  District  Court  of  Cuyahoga  County. 

4)67.  Jabes  Jones  v.  Wm.  G.  Jones.  Error  to  the  District  Court  of 
Williams  County. 
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NKW  CASKS  FILRD. 

No.  1S48.  B.  AO.  Ry.  Co.  v.  Price.  Error  to  the  District  Ooart  of  Ltoking 
County.  C.  H.  Kibler  for  plaintiff  in  error ;  J.  B.  Jones  for  defend- 
ant in  error. 

1S49.  The  Meridian  Silver  Plate  Co.  v,  Flory  A  Havens.  Error  to  the 
District  Coart  of  Licking  County.  Chas.  Follett  A  Son  for  plaintiff 
in  error ;  J.  A.  Flory  for  defendants  in  error. 

1860.  Cross,  admr.  v.  Armstrong.  EiTor  to  the  District  Court  of  Tusca- 
rawas County.  A.  L.  Neely  and  H.  T.  StQckwell  for  plaintiff  in  error ; 
J.  T.O'Donnell  for  defendant  in  error. 

1861.  vThe  Board  of  County  Commissioners  of  Perry  County  v.  The  New- 
ark, Somerset  and  Straitsvillo  Ry.  Co.  Error  to  the  Disirict  Court 
of  Perry  County.  John  Ferguson  and  Jas.  T.  Copley  for  plaintiff'in 
error  ;  C.  H.  E^bler  for  defendant  in  error. 

1862.  The  State  of  Ohio  ex  rel.  L.  Kramer  v.  W.  S.  Cappellar,  auditor. 
Mandamus.  Reserved  in  the  District  Court  of  Hamilton  County. 
Stallo  A  Kittridge  for  plaintifis. 

1862.  The  State  of  Ohio  ex  rel.  U  Kramer  v.  W.  S.  Cappeller,  auditor. 
Mandamus  Reserved  in  the  District  Court  of  Hamilton  County. 
Stallo  A  KittredKe  for  plaintiff. 

1868.  Elisabeth  A.  (Jano  v.  C«  J.  Fisk  et  al.,  adm'rs,  etc.  Error  to  the 
District  Court  of  Morrow  County.  J.  C.  Kingman  and  Thos.  fiS. 
Dungun  for  plaintiff  in  error;  Andrews  A  Allison,  and  James  Olds 
for  defendants  in  error. 

1864.  James  It,  Olney  v.  Mary  L.  Watts.  Error  reserved  in  the  District 
Court  of  Putnam  County.  C.  J.  Swan,  Sleets  A  Og^n  for  plaintiff  in 
error ;  T.  E.  Cunningham,  and  J.  T.  Luntzy  for  defendant  in  error. 

1866.  T.  J.  Riflsler  v,  C.  Aultman  A  Co.  Error  to  the  District  Court  of 
Perry  County.  Butler  A  Huffhiim  for  plaintiff  in  error;  G.  D.  Mnn- 
ron,  and  L.  J.  Jackson  for  defendant  in  error. 

1866.  David  Morgan  v.  The  Alliance  Rolling  Mill  Company  et  al.  Error 
reserved  in  the  District  Court  of  Stark  County.  Burke  A  Sanders  for 
for  plaintiff  in  error. 

1867.  Lewis  Kirk  v.  The  State  of  Ohio.  Error  to  the  District  Court  of 
Muskingum  County.  Chas.  Beard  and  A.  J.  Andrews  for  plaintiff  in 
error;  D.  A.  HoUingsworth  for  defendant  in  error. 

1868.  N.  P.  Payne  et  al.  v.  Elisabeth  J.  Thompson  et  al.  Error  re- 
served in  'the  District  Court  of  Cuyahoga  County.  Mix,  Noble  A 
White  for  plaintiflb  in  error;  Mitchell  A  Rogers  for  defendants  in 
error. 

1869.  Bfassiilon  Pigeon  Ron  Coal  Company  v.  Elisabeth  J.  Thompson  et  al. 
Error  reserved  in  the  District  Tl^ourt  of  Cuyalioga  County.  Mix, 
Noble  A  White  for  plaintiff  in  error;  Mitchell  A  Rogsn  tor  de- 
ilnidMitt  in  error. 
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IMO.  XL  B.  Alyerod  v.  EUsabetb  J.  Tfiompson  et  aL  Error  reaarred  Ul 
the  Distriot  Coart  of  Guyahoga  Ck>onty.  Mix,  Noble  A  White  Hr 
plaintiff  In  error;  Mitchell  A  Rogers  for  defendants  in  error. 


•VPBIMS  COVBT  COMMimOV. 


Hon.  Motis  M .  OAAiTGsm,  Okt^  J<mdgt. 


Hm.  Osoub  K.  Mash.  Host.  FajjniLtii  J.  Diolmaii. 

Hon.  CBAEtn  D.  M Aim.  Hov.  Jom  McCauut. 

CMumbuB,  Okio,  November  20, 188S. 

OENSRAI.  DOCXXT. 

No.  515.  Hltesman  v.  DonnelU  Error  to  the  District  Ck>urt  of  Warre& 
Ck>nnty. 

MoCAnz.ST,  J. 

An  insolvent  debtor  duly  executed  and  delivered  a  mortgage  of  landa  tm 
a  trustee,  to  secure  a  bona  fide  indebtedness  to  his  wife.  The  name 
of  the  trustee  was  omitted  in  the  granting  clause,  and  aluo  in  tbe- 

oovenants  of  tlie  mortgage;    but  the  grant  was  to  and  hia 

assigns  forever  in  trust  for  the  use  and  benefit  of  his  wife,  her  heirs 
and  assigns. 

In  the  clause  of  defeasance  was  a  copy  of  a  promissory  note  signed  by 
the  debtor  and  payable  to  the  assignee  for  the  use  and  benefit  of  his- 
wife. 

The  mortgage  was  duly  recorded,  and  afterwards  other  parties  obtidned 
Judgment  liens  on  the  lands. 

Hdd: 

1.  That  the  mortgage,  talcing  all  its  parts  together,  furnishes  the  means 

to  supply  the  omission  of  tlie  name  of  the  grantee,  and  it  was  not 
error  to  so  reform  it  as  to  supply  tliis  omission. 

2.  That  the  mortgage  created  a  valid  lien  on  the  lands  from  the  date  whom 

it  was  filed  for  reoord.- 

8.  A  mortgage  thus  made,  to  secure  a  bona  fide  indebtedness  of  the 
mortgagor  to  his  wife,  does  not^nure  to  the  benefit  of  all  the  credi- 
tors of  the  mortgagor. 

Judgment  affirmed. 

510.  Wesley  Doherty  v.  Michael  Stimmel  et  al.  Error  to  the  District 
Court  of  Franklin  County. 

DiOKMAN,  J. 

The  owner  of  a  lot  of  land  sold  and  conveyed  the  same— his  vendee  as  a 
part  consideration  for  the  conveyance,  agreeing  at  the  time,  to  aa- 
sume  an  unrecorded  mortgage  of  indemnity  on  the  premises,  exe- 
cuted by  the  owner  seven  months  before.  The  vendee,  on  the  day  he 
received  his  deed,  left  it  for  record,  and  on  the  day  following,  the 
mortgagee  filed  for  record  his  mortgage  of  indemnity.  The  vendee, 
several  months  thereafter,  sold  and  conveyed  the  premises  to  B.,  and 
took  from  him  his  notfs  for  the  balance  of  the  purchase  mon«y  se- 


Ohio  Law  Journal.  Ml 

«ai«d  by  mortgage  on' the  premises,  and  for  avalnable  consideration, 
assigned  the  notes  and  mortgage  to  8.  befoVe  dne.  B.  and  S.  had  n# 
aotnal  notice  or  knowledge  of  the  mortgage  of  indemnity,  when  they 
acqnirod  an  interest  in  the  property. 

MM: 

1,  The  mortgage  of  indemnity  did  not  become  a  Hen  npon  the  premises. 

S.  8.  took  the  mortgage  assigned  to  him,  sabject  only  to  such  equities, 
if  any,  as  existed  between  the  vendee  and  B. 

8.  The  conveyance  to  B.  was  not  affected  by  any  equities  existing  be- 
tween the  vendee,  his  grantors,  and  the  owner  of  the  mortgage  of 
indemnity. 

Judgment  pf  the  district  court  affirmed. 

488.  Harris  v.  Wilson.    Error  to  the  District  Ck>urt  of  Lickii^g  County. 

Kash,  J. 

In  an  action  upon  a  promissory  note,  signed  by  a  married  women  to- 
gether with  her  husband,  brought  for  the  purpose  of  charging  her 
separate  estate,  the  petition  averred  among  other  things  that  she 
"then  and  thereby  intended  and  agreed  that  her  said  separate 
property  should  be  liable  for  the  money  named  in  said  promissory 
note." 

As  her  first  defense  in  her  answer,  she  denied  '*  that  by  the  execution  of 
the  note  she  intended  or  agreed  that  her  separate  property  should  be 
liable  for  the  money  named  in  the  note,  if  the  same  was  not  or 
should  not  be  paid  by  her  husband,'*  and  dented  "  that  she  promised 
there  and  then,  or  at  all,  that  her  separate  property  was,  or  should 
be  held  liable  for  the  payment  of  the  note." 

JSeid :    That  a  demurer  to  this  defense  was  properly  overruled. 

MoGauley,  J.,  dissented. 

449.  J.  M.  Loren  et  al.  v,  Joseph  M.  Hillhouse.  Error  to  the  District 
Court  of  Franklin  County. 

Nash,  J. 

March  1,  1877,  H.  indorsed  and  transferred  to  L.  <ft  Co.,  the  promls« 
sory  note  of  S.  A  S.  for  the  sum  of  |700,  dated  March  1, 1877,  and  due 
in  six  months.  In  consideration  therefor,  L,  A  Co.,  delivered  to  H.  a 
piano  valued  at  |460,  and  ^in  money.  They  also  agreed  to  pay  H.  |0O 
in  six  days,  and  $160  when  the  note  should  be  collected.  One  month, 
before  the  note  became  due,  L.  A  Co.,  for  a  valuable  consideration,, 
sold  an^  indorsed  it  to  M.  without  recourse.  On  the  nineteenth  of 
8eptember,  1879,  H.  commenced  an  action  against  L.  A  Co.,  to  re- 
cover the  |150,0a  with  interest  from  August  2, 1877.  He  did  not  aver 
that  the  note  had  been  collected. 

SM:    H.  oould  maintain  the  action. 

Judgment  affirmed. 

Obamobr,  C.  J.,  and  MoCax7i*sy,  J.,  dissented. 

4194.  8imon  Maple  v.  The  C.  H.  A  D.  R.  R.  Co.  Error  to  the  District  Court 
of  Putnam  County. 

OmAifoXR,  0.  J. 

1.  A  Judgment  against  an  agent  for  a  tnmd  oommitted  while  aotlng^ 
within  the  scope  of  his  sgenoy,  on  which  no  colleotion  or  paymeni 
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hu  been  made,  is  no  bar  to  an  action  agalnat  the  principal  for  the 
tame  fraud. 

.%  In  aooh  a  case  the  fact  that  the  principal  wtA  wholly  ignorant  of  the 
fhind,  is  immaterial. 

3.  If  the  petition  properly  states  the  cause  of  action,  and  avers  that  the 
fraud  was  not  discovered  nntil  within  four  years  before  the  suit  waa 
beffun,  an  answer  charging  that  the  cause  of  action  did  not  accrue 
within  four  years  before  suit  because  tl^e  fraud  was  not  com- 
mitted within  said  time,  is  insufficient. 

Judgments  of  district  court  and  common  pleas  reversed. 

402.  The  M.  B.  Church  of  East  Liverpool  v,  Davidson.  Error  to  the  Dis- 
trict Court  pf  Columbiana  County. 

Obavobb,  C.  J. 

The  bill  of  exceptions  shows  tliat  in  June,  1874,  the  Church  owed  bills 
amounting  to  9567.51 ;  which  D.  claims  that  he  had  paid  prior  to  June 
8, 1874 ;  to  pay  this  indebtedness,  the  Church  borrowed  $500  of  a  third 
I'aVty,  and  claims  that  this  money  was  placed  in  D.'s  hands;  the 
Church,  on  Jane  8, 1874,  gave  him  its  due-bill  for  f67.51.  In  October, 
1874,  D.  gave  to  the  Church  his  negotiable  note  for  $126,  payable 
eighteen  months  after  date.  From  June,  1874,  until  called  upon  by 
the  Church*s  attorney  to  pay  the  October  note  after  its  maturity,  D. 
made  no  claim  to  the  Church  for  any  of  the  $500.  In  April,  1876,  D., 
at  a  settlement  of  another  account  between  him  and  the  Church, 
said,  *'  this  settles  all  except  the  note ;"  The  note  of  October  1, 1874, 
was  then  held  by  the  Church  and  unpaid.  The  evidence  as  to  other 
matters  was  very  conflicting,  but  clearly  failed  to  weaken  the  pre- 
sumption that  the  due-bill  for  $67.51  represented  the  true  balance 
owing  to  D.  at  tlie  time* it  was  given. 

Judgments  below  reversed,  verdict  set  aside  and  a  new  trial  granted. 

SIabh,  J.,  and  Martin,.  J.,  dissent,  on  the  ground  thattlie  verdict  was  not 
manifestly  against  the  weight  of  the  evidence.  No  further  report 
will  be  made. 

110.  N.  Schneider  et  al.  v.  The  State.  Error  to  the  District  Court  of  Cuya- 
hoga County. 

PmCUBIAM. 

At  the  May  term  of  the  Common  Pleas  for  Cuyahoga  County, 
1879,  the  plain tiffii  in  error,  Schneider,  Smith  aiifi  Sumner,  (the  latter 
of  whom  was  janitor  of  the  Cleveland  Homoepathic  Hospital  Col- 
lege«  and  the  two  others  were  members  of  the  faculty),  were  con- 
victed and  sentenced  for  concealing  and  secreting  the  body  of  Edwin 
French,  at  said  college,  knowing  the  same  to  have  been  removed 
without  lawful  authority.  The  court  overruled  a  motion  for  new 
trial  founded  on  exceptions  taken  on  the  trial,  and  also  on  the 
(pround  that  the  verdict  was  against  the  testimony ;  and  a  bill  of  ex- 
ceptions containing  all  the  testimony  was  allowed.  In  the  distrlot 
court  the  Judgment  was  affirmed;  to  reverse  which  this  cause  ia 
here. 

^e  find  that  only  one  of  the  assignments  is  well  made,  and  that  aflbota 
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Schneider  alone.  We  think  the  verdiot  against  him  is  not  supported 
by  the  testimony. 

The  statute,  i  7084  Rev.  Stats.,  under  which  the  indictment  is  framed,  de- 
fines several  distinct  offenses.  It  is  di^cted  against  any  person  who 
without  lawful  authority  opens  a  grave,  or  removes  the  corpse  from 
itsplaceof  sepulture,  or  delivers  it  to  another  for  surgical  study,  or 
who  receives,  conceals  or  secretes  the  same  so  removed,  or  assists  in 
any  surgical  demonstration,  knowing  it  to  have  been  so  removed  or 
delivered. 

The  record  shows  that  arrangements,  participated  in  by  Schneider  with 
outside  parties,  had  beeb  made  for  the  delivery  of  bodies  at  the  col- 
lege. As  to  whether  he  contemplated  an  unlawful  delivery,  the  testi- 
mony is  conflicting;  and  there  is  nothing  to  show  that  he  intended 
that  the  body  in  question  should  be  delivered.  The  testimony 
does  not  tend  to  show  that  he  had  knowledge  of  its  concealment  or 
of  its  presence  at  the  college  prior  to  its  reclamation  by  the  friends  of 
the  deceased.    Indeed,  the  contrary  is  distinctly  proved. 

As  to  Smith  and  Sumner  we  are  unable  to  say  that  their  conviction  was 
not  warranted  by  the  testimony. 

Judgment  of  tlie  district  court  reversed.  And  proceeding  to  render  the 
judgment  that  court  should  bavS  rendered,  the  conviction  of 
Sdineider  is  reversed  and  new  trial  granted  him,  and  the  conviction 
of  Smith  and  Sumner  is  atfirmed. 

625.  The  State  of  Ohio  v.  William  Peacock.  Bill  of  exceptions  taken  in 
tbe  Court  of  Common  Pleas  of  Wood  County. 

By  thb  Coubt. 

1.  In  Marts  v.  The  State,  26  Ohio  St.  162,  the  circumstances  under  which 

homicide  may  lawfully  be  committed  in  self-defense  are  well  stated. 

2.  Wbtjre  one  is  assaulted  in  his  home,  or  the  home  itself  is  attacked,  he 

may  use  such  means  as  are  necessary  to  repel  the  assailant  l^m  the 
house,  or  to  prevent  his  forcible  entry  or  material  injury  to  his 
home,  even  to  the  taking  of  life.  But  a  homicide  in  such  a  case 
would  not  be  justifiable  unless  the  slayer,  in  tbe  careful  and  proper 
use  of  his  faculties,  bona  fide  Mieve«,  and  has  reasonable  ground  to 
believe  that  the  killing  is  necessary  to  repel  the  assailant  or  prevent 
his  forcible  entry. 

8.  So  far  as  the  charge  to  the  jury  here  complained  of  was  inconsistent 
with  these  principles  it  was  erroneous. 

Exceptions  sustained. 

445.  Gardner  v.  Murphy.  Error  to  the  District  Court  of  Brown  County* 
Judgment  affirmed.    No  further  report. 

459.  Orr  et  al.  v.  Parr.  Error  to  tbe  District  Court  of  Marion  County* 
Judgment  affirmed.    No  further  report. 

606.  McCafferty  et  al.  v.  Larrey.  Error  to  the  District  Court  of  Piokawaj 
County.    Judgment  affirmed.    No  further  report. 

618.  K«ftchum  et  al.  v.  City  of  Toledo  et  al.  Error  to  the  District  Oouri 
of  Luoas  County.    Jodgmeut  affirmed.    No  further  report. 
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MSr.  La  Tourette  v.  C.  C.  C.  ±  I.  Ry.  Co.    Biror  to  the  DiBtriot  Oonii  W 

Marion  County.    Judgment  afBrmed.    No  further  report. 
182.  Clevenger,  admin iatrator,  etc  v.  Branstater  et  al.    S^iror  to  the  Dte- 

trict  Court  of   Clinton  Cocmty.    Judgment  affirmed.    No  Auiher 

report. 
SS7.  Iiohr  V.  Bauer.    Error  to  the  District  Court  of  Hamilton  County.  Ne 

ftirther  report. 

MOnOir  DOCKST. 

11.  Beckett  et  al.  v.  Riley  et  al.  Motion  to  dismiss  cause  No.  447,  Qeneral 
Docket.    Motion  granted. 

27.  Harris  v.  Wilson.  Motion  to  reinstate  cause  No.  428,  Oeneral  Dooket. 
Motion  granted. 

28.  Swing  and  Mellen;  executors,  etc.,  v.  ChatAeld  and  Works,  ezecuton, 
etc.  Motion  for  diminution  of  record  in  cause  No.  542,  QenenT 
Docket.    Motion  granted. 

NOnOE  TO  THK  BAR. 

All  esses  from  No.  550,  to,  and  including  No.  000  (except  560,  561,  572, 
575, 585,  and  598),  have  been  assigned  to  the  commission. 

Attention  is  again  called  to  paragraph  6.  of  Rule  2.  Under  it,  ossss 
in  which  no  printed  brief  for  the  plaintiff  in  error  is  on  file,  when  tke 
cause  is  reached  for  decision,  are  subject  to  dismissal. 

Many  cases  are  necessarily  "  passed "  either  for  cause  shown,  or 
because,  although  the  brief  for  the  plaintiff  in  error  is  on  file,  the  de- 
fendant is  entitled  to  time  to  answer  it.  Hence,  the  number  of  a  case 
on  the  docket  fUmishes  no  certain  indication  that  it  will  not  be  "  reached 
for  decision'*  at  an  eoWy  day.  AU  counsel  for  plaintiflb  in  error  whe 
have  not  filed  their  briefs,  should  do  so  without  delay. 

No  session  of  the  Commission  will  be  held  next  week. 

A88IONMKICT  FOB  ORAI«  AROUMBNT 

ITedaeMfay,  Noiiember  28. 

457.  Chauncey  Wincliell  v.  Frank  Frost    Error  to  the  District  Oo«rt 

of  Portage  Coiintj'. 
404.  Little  Miami  R.  R.  Co.  v.  James  H.  Hambleton  and  the  P.  O.  A 

St.  L.  Ry.  Co.    Error  to  the  District  Court  of  Hamilton  County. 

ITedneMfoy,  Deeetnber  5. 

466.  Smith  Bridge  Co.  v.  Samuel  A.  Bowman,  trustee,  etc.,  and  tke 

S.  J.  A  P.  R.  R.  Co.    Error  to  the  District  Court  of  Clarke  County. 
476.  Wm.  E.  Brown  v.  Samuel  Kuhn  et  al.    Error  to  the  Distrlet 

Court  of  Butler  County. 

Wednesday  December  12. 

478.  Cincinnati  Consolidated'  Street  Ry.  Co.  v.  Jacob   Noltheniw. 

Error  to  the  District  (k>ort  of  Hamilton  County. 
490.  John  0*Brien  et  al.  v.  Board  of  Education  of  Hiram  townakip. 
E:  ror  to  the  District  Court  of  Portage  County. 
N.  B.— Under  Paragraph  5,  Rule  2,  no  case  under  No.  000  not  Iwreloltei 
marked  for  oral  argument  will  be  so  marked  unless  the  ( 
•ball  desire  it. 
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DIGEST  OF  CASES. 

Aooonnt — AcCion/or  Bart  BUr  to  Further  Recovery,— Th^  indebtedness 
«f  his  customer  to  a  retail  dealer  upon  a  running  account,  furnishes  but 
«iie  cause  of  action,  and  if  such  cause  of  action  is  split,  and  a  recovery 
had  upon  part  of  it,  the  judgmetit  is  a  bar  to  any  further  reooyery. 
MemurerY,  Oanrey,    Sup.  Ct.,  Minn.  June,  1883.    16  Rep.  597. 


Attorney— -P<6«—-i^"a«pec<ive  Benefits  in  Determining  Value  of  Service,— 
It  is  not  admissible  in  a  suit  for  attorneys'  fees,  to  go  into  inquiry  con- 
•  oerniag  prospective  benefits  which  might  arise  In  the  future  to  tho  client 
from  a  settlement  effected  by  his  attorneys  in  determining  the  value  of 
their  services.  The  *'  result "  of  a  litigation  may  be,shown,  but  the  word 
*'  result "  thus  used  means  whether  successful  or  otherwise,  and  not  the 
ultimate  benefits  to  the  client ;  the  inquiry  is,  not  what  benefits,  imme- 
diate or  remote,  have  accrued,  but  what  is  the  general  worth  of  the 
service  rendered.    Haiah  v.  Payson,    Sup.  Ct.,  111.    Ch.  Leg*  N.,  May  26, 


"Bta—Formei*  AdffudicoUion—  When  ^oe.— When  the  surety  of  a  guar- 
dian had  a  citation  issued  to  compel  him  to  make  a  settlement  of  his  ac- 
counts, and  the  surety  appealed  itom  the  final  order  of  the  county  court 
to  the  circuit  court,  where,  by  agreement  of  the  surety  and  a  person 
claiming  to  have  been  appointed  the  curator  of  the  ward  in  Missouri,  but 
whose  appointment  was  not  legally  shown,  the  judgmefit  of  the  county 
court  was  affirmed  an<JLall  errors  released,  it  was  held  that  the  judgment 
of  the  circuit  court  was  no  bar  to  a  suit  upon  the  bond  of  the  guardian 
brought  by  the  administrator  of  one  of  the  deceased  wards.  McClary  v. 
Menke.    III.,  Ont.  1, 1883.    Legal  Adviser,  Oct.  30,  1883. 


Cooiiiotof  Laws— Af0pAM  tn  Foreign  Real  iVopeWy.— The  courts  of  Eng- 
land will  not  pass  upon  a  contest  as  to  rights  in  real  estate  situated  in  a 
foreign  country,  though  the  parties  are  resident  in  England.  Matter  of 
Hawthorne,    48  L.  T.  Rep.  (N.  S.)  701. 


Coatraot— ^ToveUtoA— «90rvurM  Rendered  Third  Pcwon*.— The  plaintiff,  a 
physician,  was,  at  the  instance  and  request  of  certain  parties  wounded 
by  a  railroad  accident,  attending  them  when  the  president  of  the  rail- 
road company  (though  not  in  the  presence  of  the  physician)  told  the 
wounded  persons  to  employ  whatever  physician  they  chose,  and  the  com- 
pany would  pay  the  bills.  This  was  conveyed  to  the  plaintiff;  t>ut  he  tM- 
tified  that  he  attended  the  wounded  until  their  recovery  in  pursuani^ 
of  the  original  calling.  Ha/cf,  in  an  action  asrainsc  the  company  upon 
contract  for  services  performed,  that  there  wax  no  mutuality  between 
them,  and  no  liability  atta^'bed  to  the  railroad  company  fpr  the  senrloet 
performed  by  the  plaintiff  to  t he  persons  who  ehiployed  him.  Cknmey  ▼. 
thmh.  Par.,  H,  R.  Oo,    CtkK  8.  C,  June  16, 188H.    17  Cent.  L.  J,  871. 
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Bammges^Brecu^  of  Bond  for  Support.— BreMsh  of  the  condition  of  m 
bond  given  by  a  son  to  support  bis  parents  daring  tbeir  natural  liTsa, 
entitles  tbe  parents  to  foreclose  the  mortgage  securing  tlie  bond,  but  does 
not  necefisarily  entitle  them  to  the  full  penalty  of  the  bond  as  danmgea, 
especially  if  tbe  condition  has  been  satisfitctorily  carried  out  for  some 
years,  and  no  evidence  Is  given  of  tbe  actual  injury  resulting  from  th* 
breach.     Wright  v.  Wright.    49  Mich.  024. 


Jh^— Acknowledgment— J^wer  q/  Ojffieer  to  Amend  Ort»flccUA. — ^An 
officer,  in  Missouri,  who  has  taken  tbe  acknowledgment  of  a  married 
woman  to  her  fee  simple  lands,  situated  in  tbis  state,  and  delivered  the 
deed  to  the  grantees  with  a  defective  certificate  thereon,  can  not,  after  kU 
cffiefnl  term  hfia  expireil,  amend  his  certificate  to  conform  to  the  facts,  even 
if  they  did,  at  the  time  he  toi>k  the acknowledgme  it,  warrant  the  indorse- 
ment of  a  perfect  certificate.  OUbraith  dt  QuUivan.  Mo.  8.  C,  Nov.  9, 
1883.    17  Cent.  L.  J.  367. 


J>9TiM9— Wills— Obntesting.—WUeTe  tlie  proponent  of  a  will  denies 
that  the  contestant  is  of  kin  to  the  testator,  that  question  must  be  de- 
cided before  the  validity  of  tiie  will  is  considered.  Tliytor  v.  Sparhawk, 
Pa.    40  L^.  Int.  859. 

Bivoroe  and  Alimeay— Cba<lofia^t<m.~l.  Condonation  is  forgiveness 
with  a  condition,  that  \»  to  say,  the  offense  is  forgiven  if  the  delinquent 
will  abstain  from  the  commission  of  a  like  offense  afterwards,  and  trcMt 
the  forgiving  party  with  conjugal  kindneis.  2.  Where  a  separation 
takes  place  on  account  of  the  cruel  treatment  of  the  husband,  and  the 
wife  reiuma  upon  tbe  pmmise  of  better  treatment  on  bis  part.  jSeEd, 
that  his  subsequent  cruelty  operates  as  a  revivor  of  the  original  oflbnae. 
Gordon  v.  Gordon^    1883.    88  North  C^r.  45. 


Eleetioiui— Afancfamitf  to  Oompel  Board  of  Oaawasserg  to  OmaU  Betmrnt 
— ^Where  it  appeared  that  a  board  of  canvassers  of  election  returns  had 
completed  the  canvass  and  made  out  an  abstract  of  the  votes  before  the 
expiration  of  the  time  limited  by  law  for  the  performance  of  tbeeedntiea^ 
but  the  abstract  was  still  in  the  custody  of  a  member  of  the  board  when 
notice  was  given  them  of  an  alternative  writ  of  mandamus  sued  out 
within  that  time,  requiring  them  to  count  certain  votes  which  they  had 
illegally  rejoci  ed.  Beld,  that  the  writ  was  properly  issued  and  should  be 
made  peremptory,  and  this  though  it  might  have  been  true  that  the  board 
hnd  tinaJly  adjourned  when  tbe  notice  was  served.  JMaie  ex  reL  v.  firoad- 
head,    im*    76  Mo.  136. 


Equity— Aefie/  from  Judgment- Ti^uetion. — 1.  Where  a  psrty  is  not 
ir  fault  by  failing  to  use  rea^mable  diligence,  and  is  prevented  from 
defend in:r  an  action  by  fraud  or  accident,  or  tlie  acts  of  tlie  opposite 
piirty,  equity  will  lend  its  aid  and  give  relief.  2.  Where  a  court  of  equity 
ban  p<iwer  to  order  the  delivery  of  and  caiioellatioii  of  Judgments  at  laWf 
ft  has  power  to  perpntually  enjoin  their  ezeoution,.  The  Wagmr  Cawfc 
Md.  Ct.  of  App.,  April  term,  1888.    10  Bep.  594. 
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IriteBOt— AmoproAy  OHHaaedL—The  taking  of  tratimon  j  by  stono- 
^grmby  withoat  afterwards  reading  it  over  tc»  the  witness,  is  oritidsed  m 
«Qlmperf(BCt  method.    BeopU  y.  McEhmty.    188S.    49Mioh.  884. 


ItUsms— Qp<nlo»  of  WUneu-^Breach  </  Promia&-'Datnaiie8^—l,  Tba 
•ezocgptlon  to  the  general  mle,  that  the  opinions  of  witnesses  are  not  oom- 
petent  evidehoe,  is  not  oonflned  to  the  ease  of  expert  testimony.  X 
While  it  is  neoessaiy  that  the  witness  should  first  state  the  fkots  npon 
which  he  bases  his  opinion,  when  ^^^  tBdM  are  snoh  as  are  capable  of 
/being  reprodooed  in  Uinguage,it  is  not  necessary  to  do  so  when  the  factsftra 
eapable  of  reprodnotion  in  such  a  way  as  to  bring  before  the  minds  of 
the  Jnry  theoondition  of  things  npon  which  the  witness  bases  his  opin* 
Ion.  Snch  evidence  is  competent  from  the  necessity  of  the  case.  8.  lA 
an  action  fbr  breach  of  promise  of  marriage,  witnesses  for  the  plaintiff 
lier  neighbors,  and  the  intimate  fkiends  of  her  ftunily,  were  permitted  to 
testify  as  to  what,  in  their  opinion,  was  the  amount  of  damage  she  had 
••ostained  l^  reason  of  the  breach.  J2e2tf,  that  such  evidence  was  admls- 
idble.    J<me9  v.  JPVIIsr.    N.  C.  &  O.,  1888.    16  Rep.  802. 

Iraadslent  OeaveTaaoe—TMxNvA  Trustee  to  Wi/e^No  Evidemee  qf 
^^nrndL-^A  conveyance  to  a  third  party,  who  gave  no  conaideratioA 
therefor,  but  took  the  title  in  trust  for  the  wife  of  the  grantor,  and  w 
•conveyance  from  such  third  party  to  the  wife  of  such  vendor,  la  n» 
evidence  of  fraud.  Meteker  v.  BfrnOnroke.  March  8,  1888.  2  &  a 
2top.  861. 

Eabeas  Oerpvs— JtcriMNstfon  of  Federal  Obtcrte.— 1.  The  Circuit  Couit 
of  the  United  States  may  issue  the  wilt  of  habeaa  corpus  upon  t|ie  ap* 
plication  of  any  penon  who  is 'imprisoned  in  violation  of  the  constitu- 
tion, or  of  any  law  or  trsaty  of  the  United  States ;  and  if  a  person  be  Im* 
prisoned  under  a  state  statute  which  is  in  conflict  with  either,  that  couit 
lias  power  to  dischaige  him.  2.  The  federal  courts  have  nojnrisdictioa 
to  dischaige  a  prisoner  held  under  a  state  statute  upon  the  ground  thail 
aach  atatute  is  in  violation  of  the  constitution  of  the  state,  or  is  in  ezosM 
of  the  powers  which  the  people  of  the  state  hav4  conferred  on  their 
legislature.  If  it  does  not  violate  the  federal  constitution,  the  question  !• 
tot  the  state  courts.  In  re  Broemahan.  W.  D.  Mo.  O.  C,  June,  1888.  it 
Fed.  Rep.  62. 

Xateziflatlag  Liqaer^Jlaer  Prememed  to  fre.~Beer  is  presumed  to  be  In* 
^Qxicatlng,  and  proof  of  a  sale  of  beer  Is  suflloiont  proof  of  a  sale  of  In- 
^zloating  liquor  in  a  prosecution  for  Illegal  sale.  Br^  v.  Aole.  Wla. 
8.C.,  BCay81,1888.    28  Alb.  !«.  J.  882. 


Jury— Jn«erMeMon»— IXfersfJofi  of  Cburt— The  Jury  may  be  controlled 
In  their  determination  of  a  question  by- a  peremptory  instruction,  if  tba 
testimony  la  of  such  a  conclusive  character  as  would  compel  the  court  la 
the  exercise  of  a  sound  l^pd  discretion,  to  setsside  a  verdict  If  qne  wste 
returned  in  opposition  to  such  testimony.  Jfonfeloir  v.  Dama,  Maich  1^ 
1888.    2  Sup.  Ot.  Rep.  408. 
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Cfurwi  by  Lap9e  of  2!tifi«.— The  lApsa  of  twenty  yean  after  the  attach- 
meot  of  certain  territory  to  a  town,  the  pnbUo  having  acquiesced  in  the 
action  of  the  county  board  for  that  time,  cares  defects  that  might  have  ren- 
dered the  attachment  void  had  the  Jurisdiction  of  the  town  over  sucli 
attached  territory  been  questioned  shortly  after  such  action  had  been 
taken.    Sherry  ▼.  QUftupre.    Wis.  S.  C,  Oct.  29,  1888.    17  K.  W.  Rep.  268. 


Aurtaenihip— JS^M  of  Partner  to  Sue  .FVrm.— One  cannot  sue  hinueU; 
and  neither  a  partner  nor  his  assignee  can  maintain  an  action  against  the 
firm,  even  after  its  dissolution,  for  the  amount  of  a  note  made  by  the  firm 
to  the  partner,  and  aftarwards  acddentiilly  destroyed  without  having  bechi 
indorsed.  The  remedy  in  such  case  must  lie  in  equity,  if  anywhere^  after 
the  dissolution  of  the  partnership  without  an  accounting  or  settlement. 
Davis  ▼.  MmriiL    Minn.  8.  C,  Oct.  17, 1888.    16  N.  W.  Rep.  864. 


FzomisMry  MoU^Prateai—MoUUnff  NaUoe.— The  delivery  of  a  letter  to 
an  official  letter  csrrier  is  a  full  equivalent  for  depositing  it  in  a  receiving 
box  or  at  the  postolBoe.  Pearee  v.  Lan^jfiU.  Pa.  8.  O.  Leg.  Int.,  BCaj 
4,1888. 

lervMe— IFcKver  nf  D^eetive,  fiy PetititmSmff  far Bemowdtif  OoncM.-^The 
appearance  of  a  defendant  In  a  case  pending  in  a  state  court,  Ibr  the  pur- 
poee  of  filing  a  petition  for  removal  to  a  federal  court,  does  not  consti- 
tute such  a  general  appearance  as  operates  a  waiver  of  defective  or  illegit 
service  of  process,  so  as  to  prevent  his  raising  any  objection  to  snch  ser- 
vice after  the  removal.  SmaJBL  v.  Btimitgomery.  Cir.  C.  H.  J>  Mo.  8ept. 
27,1888.    17  Fed.  Rep.  866. 

■tatats  ef  TiaiidA— Oral  OmfrocC  BOaiting  to  Zxincf.— An  intestate  induced 
a  woman  to  serve  him  as  his  housekeeper  without  wages  for  many  yean» 
Imd  to  ^VB  up  other  prospects  of  establishment  in  life,  by  a  verbal  prom- 
ise to  make  a  will,  leaving  her  a  life  estate  1  n  land,  and  afterward  dgned 
k  wiU,  not  duly  attested,  by  whibh  he  left  her  the  life  esUte.  HOd,  that' 
ihere  was  no  contract,  and  that  even  if  there  had  been,  and  although  the 
woman  had  wholly  performed  her  part  by  serving  till  the  intestate's 
death,  without  wages,  yet  her  service  was  hot  unequivocally  and  in  ita 
own  nature  referable  to  any  contract,  and  was  not  such  a  part  perform- 
ance as  to  take  the  case  out  of  the  operation  of  the  ststute  of  frauds, 
section  four,  and  that  she  could  not  maintain  an  action  against  the  heir 
for  a  declaration  that  she  was  entitled  to  a  life  estate  In  the  land.  Loffas 
V.  Maw.    li.  R.  8  App.  Cas.  466.    House  of  Lords,  June  4, 1888. 

•tatato  ef  Tiauds— Fer&ol  Agrtemeni  to  Ckmvty  Lanids.^A  verbal  agree- 
ment by  a  person  to  convey  lands  to  another,  in  consideration  that  the 
latter  would  remain  with  her  family  on  the  place  of  the  former,  and 
inake  a  home  there  for  the  owner  so  long  as  he  should  live,  is  witliin  th» 
statute  ef  frauds,  and  equity  will  not  enforce  >*he  same  when  there  haa 
been  no  performance  that  wiU  take  the  contract  ont  of  the  statate* 
iWifcm  V.  Ckuner.    104  m.  262,  1888. 
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CURRENT  TOPICS. 


IB0BBT8  0?  8U00B88. 

The  following  editorial  from  the  Denver  Law  Joumcd  ooii- 
tains  some  valuable  suggestions.  We  may  premise  that  this 
journal  and  others  of  our  exchanges,  have  copied  Mr.  Dono- 
van's articles  from  the  Ohio  Law  Journal. 

^'The  present  number  of  The  Journal  contains  another 
article  on  '  Winning  Cases,'  from  the  pen  of  J.  W.  Donovan. 
It  contains  a  great  deal  of  good  advice  to  young  lawyers,  dos- 
ing with  a  maxim  which  dhould  be  impressed  upon  the  mind 
of  every  young  lawyer :  '  Win  your  cases  honorably,*  and  treat 
your  opposing  counsel  fairly.  It  makes  -business.'  We  cor- 
dially agree  with  the  writer,  but  would  add  to  his  advice  some 
'Counsel,  which  we  have  learned  by  many  years'  experience  to 
enable  us  to  win  cases.  This  counsel  is :  never  to  knowingly 
misstate  the  law  bearing  on  the  points  at  issue  in  the  case  on 
trial.  If  once  the  courts  in  which  you  practice  become  satis- 
fied that  your  statement  of  the  law  is  relii^ble,  you  will  not 
need  to  carry  a  cart  load  of  law  books  into  court  to  support 
your  position,  and  your  statement  of  the  law  will  carry  with 
it  the  confidence  of  the  court  and  jurors.  We  once  knew  a 
pettifogging  attorney  to  read  three  pages  of  law,  manufactured 
by  himself  for  the  occasion,  when  professing  to  read  out  of 
Kent's  Commentaries.  Whe^  asked  by  the  opposing  counsel 
to  state  the  page  on  which  the  law  he  professed  to  read  was 
written,  the  imposition  was  detected,  and  ever  after  that  he 
was  not  able  in  that  court,  or  in  any  other,  to  gain  the.  confi- 
dence of  the  court  or  opposing  counsel  in  any  case,  and  his. 
statements,  both  of  law  and  fact,  were  always  after  disbelieved 
4>r  looked  upon  with  suspicion  and  distrust  to  such  an  ex« 
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tent  that  he  afterwards  abandoned  the  professsion  and  be- 
came a  Methodist  preacher  in  Southwest  Missouri. 

"  Trickery,  wilful  misstatements  of  the  law  or  the  facts,  and 
an  overbearing  disposition,  invariably  damage  both  the  at- 
torney and  the  cause  of  the  client  whn  employs  him,  while  a 
strict  regard  for  truth,  and  gentlemanly  conduct  towards 
opposing  counsel,  do  a  great  deal  toward  success,  even  where  the 
case  is  closely  fought  and  turns  on  small  points." 


THS  RATI  BAB  AS80CIATI0B. 

The  meeting  of  the  State  Bar  Association,  to  be  held  at  Co- 
lumbus, on  Wednesday  and  Thursday,  twenty-sixth  and 
twenty-seventh  of  December,  commencing  at  two  o'clock  p.  m.^ 
of  the  twenty-sixth,  will  be,  without  doubt,  the  most  import- 
ant in  the  history  of  the  association.  For  more  than  three 
years  it  has  had  under  serious  consideration  the  subject  of  tiie 
re-organization  of  the  judicial  system  of  the  state,  and  the 
people  have  indorsed,  at  the  polls,  the  constitutional  amend- 
ment agreed  u  j)on  at  the  last  meeting  of  the  association.  The 
first  great  obstacle  has  been  successfully  overcome,  but  the 
work  is  by  no  means  completed.  The  no  less  important  labor 
of  carrying  into  effect  the  constitutional  provisions  recently 
adopted,  by  proper  legislation,  yet  remains  to  be  done.  The- 
general  assembly  will,  no  doubt,  look  to  the  association  for  an 
expression  of  the  opinion  of  the  bar  as  to  the  scope  of  suchi 
legislation. 

Whether  the  legislature  should  go  to  the  full  length  of  ita 
power  under  the  amendment,  in  the  first  instance,  by  the- 
adoption  of  an  act  so  sweeping  and  extensive  as  to  embrace 
within  its  scope  the' addition  of  judges  to  the  supreme  court, 
as  well  as  to  create  and  define  the  jurisdiction  of  the  circuit 
court,  or  whether  the  new  system  should  be  intnKJuced  gradu- 
ally by  first  creating  the  circuit  court,.inasmuch  as  the  latter 
power  is  in  its  nature  mandatory  and  the  former  permissive, 
in  order  that  its  effect  upon  the  business  brought  into  the  su- 
preme court  may  be  ascertained,  should,  and  no  doubt  will, 
receive  grave  consideration.  It  is  conceded  by  all  that  a  court 
of  last  resort,  consisting  of  five  judges,  is,  in  every  respect, 
preferable  to  one  of  a  larger  number,  if  capable  of  disposing  of. 
the  business  brought  before  it.    Its  decisions  are  likely  to  ba 
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more  uniform,  and  its  work  more  harmonious.  It  is  more 
than  probable  that  the  establishment  of  an  independent  cir- 
cuit court  will  largely  reduce  the  number  of  cases  which  come 
into  the  supreme  court.  During  the  past  year,  with  the  aid 
of  the  supreme  court  commission,  a  great  inroad  has  been 
made  upon  the  docket  of  that  court.  The  legislation  of  last 
winter,  in  restoring  the  motion  docket,  while  it,  to  some  ex- 
tent, retarded  progress  in  the  supreme  court,  upon  the  general 
docket,  has,  upon  the  whole,  been  salutory.  And  it  is  not  at 
all  unlikely,  that  by  the  time  the  commission  has  finished  its 
labors,  the  docket  will  have  been  so  reduced  that  a  court  con- 
sisting of  five  judges  may  be  able  to  keep  abreast  of  its  busi- 
ness. At  least  there  are  many  who  believe  the  experiment 
worthy  of  a  trial. 

The  duty  of  the  legislature,  however,  with  respect  to  the 
circuit  court,  is,  as  we  have  said,  to  some  extent  peremptory. 
While  the  district  court  will  still  continue  to  exercise  its  func- 
tions until  superseded  by  the  circuit  court,  yet  in  contempla- 
tion of  its  abolishment,  the  district  court  will  become  more 
unpopular  than  ever  with  the  people.  And  hence  there  should 
be  no  unnecessary  delay  in  carrying  into  operation  the  provi- 
sions relating  to  the  new  fntermediate  court. 

The  fact  is  undeniable  that  for  many  years  the  districtcourt 
had  failed  to  command  that  respect  which  its  position  in  our 
judicial  system  seemed  to  demand.  A  comparison  of  affirma- 
tions and  reversals,  as  shown  in  the  reports  of  the  supreme 
court,  might  not  be  greatly  to  the  disadvantage  of  the  common 
pleas.  The  decisions  were  usually  the  result  of  hurried  and 
imperfect  consideration,  and  were,  frequently,  unsatisfactory ; 
not  more  so  to  the  bar  and  clients,  who  crowded  the  way 
thence  to  the  supreme  court,  than  to  the  judges  by  whom 
they  were  delivered.  But  the  evil  most  loudly  complained  of, 
and  which  was,  in  many  parts  of  the  state,  often  unavoidable, 
was  its  lack  of  independence.  Not  unfrequently  the  same 
judge  would  be  compelled  to  sit  in  review  of  his  rulings  b«- 
low.  This  was  not  the  fault  of  the  judges,  but  of  the  system. 
And  it  was  this,  probably  more  than  any  other  cause,  that 
operated  upon  the  people  in  bringing  about  the  adoption  of 
the  amendment. 

We  have  observed  that  many  persons  have  fallen  into  an 
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error  with  respect  to  the  supposed  increase  in  the  expense  at- 
tendent  upon  the  creation  of  the  circuit  court.  It  will  simply 
take  the  place  of  the  district  court ;  it  need  not,  and  should 
noty  permanently  increase  the  number  of  the  judges  in  the 
state.  While  it  is  true  that  judges  in  office  must  hold  out 
their  terms,  by  virtue  of  the  constitutional  provision,  which 
prevents  the  vacation  of  any  such  office ;  yet  as  many  com- 
mon pleas  judgships  may  be  abolished  as  circuit  judgshipe 
are  created,  to  take  effect  upon  the  expiration  of  the  terms  of 
incumbents.  And  no  doubt  a  sufficient  number  will  expire 
within  a  year.  By  the  time  the  new  court  is  fairly  "in  the 
saddle,''  there  will  be  no  difficulty  in  making  the  proper  re- 
duction 

The  number  of  circuits — the  number  of  judges  in  a  circuit 
— the  time  of  their  election— term  of  office— jurisdiction — 
salary — who  to  preside  in  case  more  than  one  judge  is  pro- 
vided for  a  district — how  a  judge  shall  be  selected  to  go  out  of 
his  district — these,  and  many  other  questions  incidental  to 
the  subject,  will  come  before  the  association,  and  receive  that 
attention  which  their  importance  demands. 


NOTES  OF  CASES. 


DAXAeSS  FOB  TMrUVOB. 

In  the  recent  case  of  Huizenga  v.  Outier  ic  Scmdge  Lwwber  Oo.j 
the  Supreme  Court  of  Michigan  hold  that  where  one  in  the 
employ  of  another  is  injured  through  his  employers  negli- 
gence, that. if  he  is  entitled  to  recover  anything,  he  is  entitled 
to  recover  that  of  which  he  has  been  deprived  as  the  direct 
and  natural  consequence  of  the  injury  complained  of,  and  his 
inability  to  labor  is  one  of  the  first  of  these  consequences; 
Kinney  v.  Crocker,  18  Wis.  74;  Grant  v.  Brooklyn,  41  Barb.  881 ; 
New  Jersey  E^iip.  Co.  v.  Nichols,  32  N.  J.  L.  166;  LincobL  v.  Sara- 
toga  &  8.  Ry.  Co.,  23  Wend.  425 ;  A.  fi.  Co.  v.  Books,^  67  Pa,  St. 
839;  Morris  v.  C.  B.  &  Q.  By.  Co.,  45  Iowa  29;  2  Thomp.  Neg. 
1256;  3  Suth.  Dam.  261. 

That  the  physician's  services  in  caring  for  him  during  his 
sickness,  and  the  charges  for  nursing  and  medicines,  are  ele- 
ments of  damage.    These  also  wore  a  natural,  if  not  necessary, 
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odnsequence  of  what  the  jury  foqnd  to  be  the  negligence- of 
the  defendants;  and  if  the  plaintiff  is  entitled  to  recover, 
these  are  proper  items  in  that  recovery ;  2  Thomp.  Neg.  1267,. 
and  cases  cited 

In  this  case  young  Huisenga,  while  in  tue  employ  of  the 
lumber  company,  was  seriously  injured  by  accidentally  coming 
in  contact  with  some  of  the  machinery  in  their  saw-mill, 
when  he  was  at  work  under  the  direction  of  the  head  sawyer 
in  the  mill.  At  the  time  the  injury  occurred  he  was  under 
the  direction  of  the  sawyer,  removing  a  strap  from  some  gear- 
ing that  extended  up  through  the  floor  two  or  three  feet,  and 
a  portion  of  his  pants  caught  in  some  cogs  that  were  uncov- 
ered, and  his  leg  was  drawn  thereby  between  the  wheels  and 
severely  lacerated.  From  this  injury  he  underwent  great 
suffering  und  was  laid  up  many  months,  but  finally,  after 
much  care  bestowed  by  physicians  and  nurses,  which  cost  him 
five  or  six  hundred  dollors,  he  recovered,  and  the  injury  proved 
not  to  be  permanent. 

When  the  injury  occurred,  the  plaintiff  was  sixteen  years 
old,  aAd  had  been  in  the  employ  of  the  defendant  about  twelve 
days,  at aoompensation  of  twelve  shillings  per  day.  It  appears 
that  he  had  once  beforebeen  in  the  employ  of  the  company  in  the 
same  mill,  but  at  different  work,  and  that  the  mill,  after  he  left 
ii,  had  undergone  many  changes  and  repairs,  somewhat  chang- 
ing the  machinery  therein.  It  was  claimed  upon  the  trial 
that  the  plaintiff  was  not  familiar  with  that  portion  of  the 
machinery  which  injured  him ;  that  it  was  the  duty  of  defend- 
ants to  cover  it,  and  that  the  same  had  negligently  been 
allowed  by  defendants  to  remain  uncovered,  exposed,  and  in 
a  dangerous  condition;  that  he  had  never  noticed  or  been 
warned  of  such  danger  by  defendants,  and  had  no  knowledge 
of  the  same ;  and  that  said  machinery  might  have  been  cov'- 
ered  or  boxed,  without  any  detriment  or  impairment  of  its 
usefiilness.  The  defendants  did  not  deny  that  the  injury 
complained  of  was  received  in  the  mill,  and  while  plaintiff 
was  in  their  employ  and  under  the  direction  of  the  head 
sawyer;  but  claimed  that  he  was  fully  acquainted  with  the 
condition  and  situation  of  the  machinery  by  which  he  was 
injured ;  that  the  cors  were  in  plain  sight,  and  the  injury 
waa  the  result  of  plaintiff's  own  carelessness  and  neglect,  and 
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that  the  machinery  was  sufficiently  guarded,  and  to  the  extent 
that  is  usual  in  mills  of  that  kind  in  that  part  of  the  country, 
and  that  they  exercised  all  the  care  and  diligence  in  that 
regard  of  prudent  men. 

The  company  were  held  liable.  Judge  Cooley  said:  ^This 
case  in  its  facts  so  closely  resembles  Swoboda  v.  Ward^  40  Mich. 
420,  as  to  be  ruled  by  it,  and  I  concur  in  the  affirmance ;  and 
see  Parkhura  v.  Jdhnaon^  50  Mich  70." 


ORIGINAL  ARTICLES. 


Doxiciu  vo.  n. 

Kinds  of  Domicile. — ^Domicile  is  of  two  general  kinds  or 
classes,  to  wit,  national  or  domestic ;  the  latter  may  be  subdi- 
vided into  (a)  domicile  of  origin  or  the  natural  domicile,  and 
(6)  the  domicile  of  choice  or  the  acquired  domicile.  The  domi- 
cile of  origin  is  that  which  is  ours  by  birth — the  domicile  of 
our  father;  While  v.  Brown^  1  Wall.  Jr.  217.  An  acquired 
domicile  is  that  where  we  settle  by  our  own  choice;  Jdhnmm 
V.  21  Bales,  2  Paine  625. 

The  domicile  of  origin  is  presumed  in  law  until  a  change  is 
shown,  and  the  onus  of  proving  such  change  is  upon  the  party 
making  the  allegation ;  jE^n&s  v.  Smithy  14  How.  400;  Inglis  ]^ 
Snug  Harbor^  3  Pet.  123.  And  where  an  acquired  domicile  is 
abandoned,  the  native  or  original  domicile  reverts  eo  tvutanfi, 
I%e  Venus,  8  Cranch,  253;  In  re  Walker,  1  Low  237. 

Domiciles  are  also  said  to  be  neutral  and  hostile,  owing  to 
the  residence  of  a  person  in  respect  to  two  countries  at  war 
with  each  other,  or  with  reference  to  contending  sections  of 
the  same  country.  It  may  be  said  to  be  a  general  rule  that 
where  a  person  resides,  bonafide^  in  a  neutral.'  country,  such 
person's  residence  is  neutral,  and  he  will  be  entitled  to  carry 
on  trade  with  the  native  merchants  of  the  country  in  which 
he  lives,  Johnson  v.  21  Bales,  2  Paine  625,  and  that  without 
regard  to  his  political  allegiance ;  White  v.  Brown,  1  Wall.  Jr. 
217.  A  merchant  of  neutral  domicile  is  protected  in  time  of 
war,  but  the  papers  ha  carries  must  show  unmistakably  such 
residence  and  the  character  of  his  goods  or  property;  The  Dos 
Hermanos,  2  Wheat.  76.    Where  a  bill  of  lading  consigned  to 
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a  merchant  of  a  neutral  domicile,  is  unaccompanied  by  an 
invoice  or  letter  of  advice,  it  is  not  entitled  to  such  protection  : 
2%e  Priendschaft,  3  Wheat.  14.  But  where  a  person  has  a  neu- 
tral domicile,  but  his  property  is  grown  or  purchased  in  an 
enemy's  country,  or  his  traflSc  is  carried  on  there,  his  property 
has  an  hostile  character,  and  is  not  entitled  to  protection ; 
The  SoetOy,  etc.  v.  Wheeler,  2  Oall.  130;  The  SanJoae  Indiana,  lb. 
286 ;  The  Sh^  Ann  Green,  1  Oall.  284. 

A  hostile  domicile  is  a  residence  in  an  enemy's  country, 
and  gives  one  the  character  of  an  enemy.  Where  one  resides 
in  an  enemy's  country  on  breaking  out  of  hostilities^  he  will 
be  allowed  a  reasonable  time  to  elect  the  cause  of  which  side 
he  will  espouse,  and  to  disengage  himself;  Johnson  v.  21  Balee, 
2  Paine  625.  When  a  neutral  is  domiciled  in  an  enemy's 
eountry,  his  property  has  a  hostile  character ;  Ttie  Ship  Ann 
Orem,  1  Oall.  284;  and  he  can  acquire  no  rights ;  La  Pare  A 
Terrie  Caee,  8  Court  of  Claims  165.  By  domicile,  a  beligereni 
may  ^oome  a  neutral,  and  a  neutral  a  belligerent ;  Mmmm  ▼. 
21  Bake,  2  Paine  625. 


REPORTED    CASES. 


UAL  IRATB-JirDOXm  LXBI-tALB  VVDIB-WHO  nTXTUD  TO. 

(Biipreme  Oowrt  Obmtnitsicm.    Not.  IS,  18S8.) 

Sparbow,  Adm'r  V,  HOSACX. 

The  nwner  of  Und  inoombered  by  a  lodgment  U«n  mfty  reoover  firom 
the  Judgment  creditor  »n  exoeoe  over  the  belanoe  due  on  the  judg- 
ment, reoeived  by  the  Imtter  on  a  sale  under  a  vend! ;  notwithstand- 
ing the  judgment  creditor  wu  the  parohaeer  and  the  owner  waa  not 
a  party  to  the  judgment. 

Error  to  the  District  Court  of  Franklin  County. 

On  May  1, 1868,  certain  land  in  Delaware  county,  belonginig 
to  one  Polly  Adams,  was  levied  on  to  satisfy  execution  issued 
on  a  judgment  for  $1,557  and  costs,  rendered  in  the  preceding 
month  in  the  Franklin  Common  Pleas  against  her  and  others 
and  in  favoi^  of  one  Jaeger.  Soon  after  the  levy,  the  sum  of 
$816.61  and  costs  was  made  and  paid  on  the  judgtnent,  and 
the  fiict  stated  on  the  court  journal. 

Sparrow  became  owner  of  the  judgment  with  full  knowledge 
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of  tiie  payment  made  and  the  balance  due.  Hoeack,  by  deed 
of  general  warranty,  became  owner  of  tbe  land,  holding  under 
Polly  through  intermediate  oonyeyances,  with  usual  covenants 
of  warranty. 

A  vendi  was  issued  for  the  sale  of  the  land  to  satisfy  the 
judgment  to  its  full  original  amount,  no  credit  for  or  mention 
of  the  payment  having  been  entered  thereon. 

The  land  was  struck  off  to  Sparrow  for  $1,468,  who  paid  the 
sheriff  the  costs  only  (amounting  to  $31.07) ;  and  the  sale 
was  confirmed  in  January  in  1870,  and  deed  delivered.  The 
amount  actually  due  from  Sparrow  on  account  of  the  purchase 
was  $616.45,  after  deducting  from  his  bid  the  balance  due  on 
the  judgment  with  accrued  costs.  In  his  petition  counting 
on  the  above  facts,  Hosack,  who  was  plaintiff  below,  claimed 
that  the  above  sum  was  had  audi  received  by  Sparrow  for  the 
use  of  the  plaintiff. 

The  administrators  of  Sparrow  demurred  to  the  petition. 
The  common  pleas  sustained  the  demurrer  and  gave  judgment 
for  the  defendants.  The  district  court  re  vefhsed  the*  judgment. 
To  reverse  this  judgment  of  reversal  is  the  object  of  the  pres- 
ent proceedings. 

K  L  Jt  H.C.  Taylor  and  John  D.  Butnettj  for  plaintiff  in 
error. 

Ohairim  E.  BufTf  for  defendant  in  error. 

Mabtin,  J.  It  must  be  conceded  that  Sparrow  incurred  an 
obligation  to  pay  some  one  the  excess  of  his  bid  over  the 
amount  due  on  his  judgment.  Qood  faith  required  that  he 
pay  it  according  to  his  contract  to  the  sheriff  before  receiving 
his  deed.  Clearly,  he  paid  the  amount  due  on  his  judgment 
by  the  satisfaction  thereof  wrought  in  taking  the  title  as 
stated.  This  was  done  rightly,  and  according  to  the  common 
oourse  in  such  cases.  He  cannot  be  permitted  to  take  advan- 
tage of  his  own  wrong  in  appropriating  the  excess  to  his  own 
tise,  and  say  that  thereby  he  received  from  the  sheriff  no 
equivalent  for  mooey.  He  would,  doubtless^  have  been  re- 
quired to  pay  the  sum  in  dispute,  if  he  had  truly  disclosed 
tho  amount  of  his  judgment.  Instead  of  this,  he  collected 
more  than  was  due  him.  Hosack  had  the  right,  before  the 
sale,  to  pay  off  the  judgment,  and  thus  lawfully  and  properly 
tetain  the  amount  involved  in  this  suit.    And  then,  he  would 
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have  had  his  action  for  reimburaement  on  the  oonvenant  in 
his  deed.  Sparrow  occupied  a  double  relation.  As  purchaser 
he  was  bound  to  pay  the  full  amount  of  his  bid,  and  if  he. had 
been  such  merely  he  could  not  haye  practiced  this  fraud.  As 
judgment  creditor  he  was  bound  to  pay  only  the  costs,  if  his 
judgment  equaled  or  exceeded  his  bid ;  and  only  because  he 
was  such  creditor  he  was  enabled  to,  and  did  deceive,  the 
sheriff. 

The  vendi  was  a  means  to  an  end.  Its  sole  object  was  to 
provide  payment  of  the  judgment.  It  commanded  the  sheriff 
to  make  the  original  amount  in  full.  And  the  actual  transac- 
tion operated  a  collection  to  the  full  value  of  the  land,  and 
the  payment  of  the  same,  less  costs,  over  to  the  creditor. 

It  was  as  effectually  and  precisely  done  as  if  Sparrow,  the 
purchaser^  had  counted  down  the  amount  of  his  bid  on  the  day 
of  sale,  and  the  sheriff  on  confirmation  had  counted  back  the 
same,  less  costs,  to  Sparrow,  the  eredUor. 

In  legal  effect  this  was  done;  and  in  the  transaction  the 
sheriff  followed  his  writ,  and,  for  aught  shown  in  this  record, 
IS  protected  in  so  doing.  It  follows  that  Sparrow  is  liable  to 
the  extent  of  the  excess  as  for  money  had  and  received  for  the 
use  of  the  party  entitled  to  it. 

Is  Hosack  that  party  ?  If  his  claim  were  to  collect  unpaid 
purchase  money,  it  could  not  be  sustained.  The  sheriff  and 
the  purchaser  are  the  only  parties  to  the- sale ;  and,  as  a  gen- 
eral rule,  such  action  must  be  prosecuted  in  the  name  of  the 
sheriff,  or  in  his  right  But,  as  we  have  aeen,  this  action  is 
not  for  purchase  money,  but  to  recover  money  made  on  exe- 
cution to  the  extent  that  it  had  been  previously  paid. 

It  is  contended,  however,  that  Hosack  may  not  have  paid  a 
valuable  consideration  for  the  land,  and  further,  that  there  is 
no  privity  between  him  and  Sparrow. 

It  is  admitted  that  Hosack  was  owner  in  fee,  subject  to  a 
lien  for  the  balance  due  on  the  judgment.  He  could  not  have 
complained  against  Sparrow  of  a  sale  to  satisfy  the  lien.  In 
the  event  of  such  sale  he  would  have  had  his  action  on  the 
covenant  in  the  deeds.  And  his  land  being  merely  a  security, 
he  would,  in  equity,  have  been  entitled  to  exoneration  froioa 
the  judgment  debtors — the  principals. 

It  is  difficult  to  see  on  what  theory  Polly  Adams  is  inter- 
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eeted  in  the  fund  in  controversy.  She  did  not  pay  it^  or  any 
part  of  it,  directly  or  indirectly;  nor  is  she  injured  or  sub- 
jected to  liability  in  consequence  of  its  payment. 

It  was  made  exclusively  out  of  the  property  of  Hosack,  and 
in  equity  belonged  to  him. 

True,  there  is  no  privity  of  contract  between  him  and  Spar- 
row. Nor  is  it  essential  there  should  be  in  order  to  maintain 
assumpsit 

Counsel  ar^ue,  and  perhaps  rightly,  as  a  general  rule,  that 
under  the  code  system  the  old  count  for  money  had  and  re- 
ceived can  be  employed  only  where  money  has  been  actually 
received  by  defendant  for  plaintiff's  use. 

This  may  be  granted,  and  the  allegation  of  the  petition  that 
the  sum  was  had  and  received  by  Sparrow  for  the  use  of 
plaintiff,  be  rejected  as  a  statement  of  a  mere  legal  conclusion. 
Nevertheless,  a  perfect  statement  of  a  cause  of  action  remains. 
Not  the  common  count  for  money  had  and  received,  but  a 
recital  of  facts,  which  conclusively  show  that  Sparrow  received 
the  equivalent  of  money,  for  which,  in  justice  and  honesty,  he 
should  have  accounted  to  Hosack. 

It  results  that  the  demurrer  was  not*  well  taken,  and  that 
the  district  court  was  right  in  so  holding. 

[To  appear  in  40  Ohio  St.]  Judgment  offirmedL 


VMOnABU   XVBTBirillR— mmST   PATABU  aSMX-AnrVALLT- 

VIUBT. 

{Ohio  Stipreme  (hurt  CommiaaUm.    November  6,  ISSS.) 

Cook  v.  Coubtbiqht. 

1.  Under  the  m(  of   BCay  4,  1869  (66  Ohio  L.  91),  »  promtaory  note 

stipulating  for  the  pajrment  of  the  prinoipal  »t  m  future  time  **  with 
interest  thereon  »t  eight  per  oentnm  per  ennum,  payable  semi-an- 
nuaUy  until  paid,"  la  not  uaurioua. 

2.  The  semi-annual  interest  bears  interest  at  six  per  cent,  per  annum 

flrom  the  day  it  beoame  due  until  paid,  but  forms  no  part  of  the  in- 
t^^rest  stipulated  for  *'  upon  the  amount  of  such  note." 

Error  to  the  District  Court  of  Richland  County. 
Jetmer  &  Tracy^  for  plaintiff  in  error. 
Carpenter  &  Davis^  for  defendant  in  error. 
GRANGBRy  C.  J.    Clarissa  M.  Courtwrigbt  sued  in  Richland 
Oommon  Pleas,  upon  a  note,  reading  as  follows : 
"$8,000.00. 
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'*  One  year  after  date,  we,  or  either  of  us,  promise  to  pay 
Clarissa  M.  Courtwright,  or  order,  eight  thousand  dollars,  with 
interest  from  March  1, 1871,  at  eight  per  cent,  per  annum, 
payable  semi-annually  on  the  first  day  of  September  and 
Mat'ch  each,  until  paid ;    for  value  received.    March  20,  1871. 

"  Henry  Cook, 
"Cyrus  W.  Cook." 

And  also  upon  a  mortgage  securing  the  same.  The  Cooks, 
by  answer,  averred  that  the  note  was  by  its  terms  usurious, 
and  was  written  by  the  plaintiff  to  evade  the  usury  laws  of 
the  state ;  that  they  had  paid  on  said  note  the  entire  principal, 
and  intetest  thereon  at  six  per  cent.,  payable  annually,  and 
therefore  owed  the  plaintiff  nothing.  She  demurred  to  this 
defense.  The  common  pleas  overruled  her  demurrer,  and  the 
case  proceeded  to  a  final  judgment,  dismissing  the  action  at 
her  costs.  On  her  petition  in  error  the  district  court  held  hei" 
deniurrer  good,  reversed  the  judgment  and  remanded  the 
cause.  The  Cooks  here  ask  a  reversal  of  the  judgment  ren- 
-dered  by  the  district  court. 

Was  the  note  usurious?  The  act  of  May  4, 1869  (66  Ohio 
L.  91),  was  in  force  when  it  was  delivered.  The  first  section 
reads  thus:  '' That  the* parties  to  any  ♦  ♦  ♦  promissory 
note  *  *  for  the  forbearance  or  payment  of  money  at  any 
future  time,  may  stipulate  therein  for  the  payment  of  interest 
Aipon  the  amount  of  €uch  4c  4e  ♦  fiote  *  *  at  any  rate  not. 
•exceeding  eight  per  centum  per  annum,  payable  annually." 

If  the*  Vords  '*  payable  annually ''  were  absent,  the  mean- 
ing would  be  plain.  Being  present,  what  is  their  effect  ?  Did 
-the  legislature  intend  >hat  no  contract  for  a  rate  greater  than 
nix  per  cent,  should  be  legal  unless  it  contained  a  stipulation 
•that  the  interest  should  be  payable  annually  ?  Strictly  speak- 
ing, no  such  stipulation  could  apply  to  any  obligations  other 
than  those  payable  in  two  or  more  years.  The  mass  of  the 
notes  in  use  were  then,  as  they  now  are. payable  after  so  many 
•days  or  months.  To  place  the  words  '*  payable  annually^"  in 
notes  payable  in  thirty,  sixty  or  ninety  days,  or  in  three,  six 
or  nine  months,  would  postpone  the  right  to  collect  the  intereai 
beyond  the  day  fixed  for  payment  of  the  principal.  A  like 
result  would  follow  as  to  all  notes  running  longer  than  one 
year,  if  made  payable  within  the  last  year  of  their  term.    Such 
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a  oonstraction  seems  so  unreasonable  that  we  decline  to 
adopt  it. 

But  to  hold  the  words  applicable  only  to  notes  baying  more 
than  one  year  to  run,  would  i  n vol ve  another  difSculty.  While 
it  would  erase  them  from  the  statute,  so  far  as  concerns  the 
most  numerous  classes  of  interest  bearing  contracts,  it  would 
furnish  a  guide  for  all  lenders  to  escape  their  efiect.  After  a 
decision  that  these  words  do  not  apply  to  contracts  for  less 
than  one  year,  all  notes  to  bear  interest  at  a  greater  rate  than 
six  per  cent,  would  be  so  written  as  to  mature  in  less  tin^e 
than  one  year.  Sizmonths'  notes  at  eight  percent,  perannum, 
would  be  used.  Although  collectable  after  six  months,  the 
parties  on  payment  of  the  interest,  could  extend  them,  either 
by  express  contracts  for  successive  half-years  or  by  sufferance. 
In  holding  that  the  first  section  of  the  act  of  1869  does  not 
require  in  all  contracts  under  it,  a  stipulation  that  the  interest 
must  be  ''  payable  annually,"  we  follow  Marietta  Iran  WorlcB  v, 
LaUimeTj  25  Ohio  St.  621. 

Do  the  words  "  payable  annually "  form  part  of  a  phrase 
intended  to  guide  the  contracting  parties  in  computing  the 
legal  rate  on  contracts  made  under  the  first  section  of  this  actT 
If  so,  such  rates  as  7.8887,  7.8888,  7.8889,  7.8899  would  become 
common.  Only  skilled  mathematioians  could  determine  with 
precision  the  proper  figures  for  the  decimal  part  of  the  rate. 
Instead  of  a  single  rate  per  annum  applicable  to  all  contracts, 
there  would  be  different  rates  per  annum  for  notes  at  thirty, 
sixty  and  ninety  days,  or  for  three,  six  and  nine  months. 

It  is  improbable  that  the  legislature  contemplated  any  such 
rates ;  any  differences  in  the  rate  based  upon  the  running  time 
of  the  principal. 

Moreover,  the  section  provides  that  the  interest  that  may 
be  <'  stipulated  "  for  may  be  *'  at  a  rate  not  exceeding  eight 
per  centum  per  annum  upon  the  amount  oj  ewh  note^  The 
wordQ  '*  amount  of  such  note  "  refer  to  the  sum  loaned,  the 
original  principal.  Under  a  contract  to  pay  eight  per  centum 
per  annum,  payable  9emi<mnuaUyy  upon  a.  given  principal,  the 
interest  to  be  paid,  upon  thai  principal^  is  precisely  the  same  as 
under  a  contract  to  pay  *'eight  per  centum  per  annum,  pay- 
able annually,"  upon  the  same  principal.  If  the  installment 
of  interest  falling  due  at  the  end  of  six  months  should  not  be 
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paid,  and  the  law  would  permit  interest  to  run  upon  it  at  six 
pier  cent,  until  paid,  no  part  of  that  six  per  cent,  interest 
-would  be  interest  upon  the  principal  named  in  the  note. 

And  such  interest  upon  interest,  if  collectible,  would  not 
form  any  part  of  the  interest'*  stipulated  for."  If  collectible 
at  all,  it  would  be  because  of  the  other  sections  of  the  same 
statute. 

The  third  section  applies  to  '*  all  cases  other  than  those  pro- 
vided for  in  the  first  and  second  sections  of  this  act."  The 
first  section  we  have  quoted  in  full. 

The  second  applies  to  judgments,  decrees  and  orderr  ren- 
dered upon  any  contract  made  under  the  first  section.  As 
the  first  section  relates  only  to  contracts  for  interest  upon  the 
principal^  a  suit  for  interest  upon  overdue  interest  may  be  con- 
sidered a  case  ''  other  than  "  those  provided  for  by  said  section, 
and  is,  therefore,  collectible  under  said  third  section.  And,  if 
separately  sued  for,  the  judgment  obtained  would  draw  interest 
under  the  fourth  section. 

But  whether  collectible  or  not,  such  interest  on  interest 
dearly  found  no  part  of  the  interest  *'  stipulated  for ;"  and  no 
part  of  the  interest ''  upon  the  amount  of  such  note." 

It  is  difficult  to  determine  with  a  satisfied  mind  what  the 
writer  of  this  act  intended  by  the  words  '*  payable  annually." 
Perhaps  his  idea  was  that  no  interest  should  be  paid  until  it 
was  earned  by  actual  use  of  the  principal  on  which  it  was  to 
be  computed,  and  he  used  the  words  '*  payable  annually  "  in 
the  sense  of  ''  payable  during  the  year."*  Perhaps  he  t)iought 
to  forbid  agreements  for  the  actual  payment  of  interest  only 
at  the  end  of  the  year  swelled  to  a  sum  in  excess  of  eight  per 
<)entum  per  annum  by  stipulations  in  the  note  making  the 
interest  upon  the  principal  payable  quarterly,  semi-annually, 
and  the  like,  accompanied  by  express  stipulations  for  interest 
upon  each  installment  of  interest  from  the  day  of  its  maturity ; 
and  relied  upon  a  belief  that  the  phraseology  of  the  third 
-  section  would  not  give  statutory  authority  for  collecting  such 
interest  upon  interest. 

If  we  should  deem  either  of  these  conjectures  'sufficiently 
plausible  to  justify  a  construction  of  the  statute  in  accord- 
ance with  it,  the  note  befc^e  us  is  not  usurious,  because  ft 
<loes  not  "stipulate"  for  interest  upon  overdue  interest  daring 
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any  part  of  the  year,  and  the  interest  was  made  payable  as 
earned.  The  Revised  Statutes  having  substantially  adopted 
its  provisions,  we  may  say  that  this  law  has  been  in  foroe 
almost  fifteen  years.  As  soon  as  its  passage  was  known,  the 
people  understood  it  as  a  substantial  re-enactment  of  the  law 
of  1850,  with  the  rate  at  eight  instead  of  ten  per  cent.  They 
have  given  it  a  practical  construction,  and  based  their  trans- 
actiona  upon  it. 

If  it  werie  clear  that  their  construction  is  wrong,  in  any 
point  affecting  the  note  before  us,  it  would  be  our  duty  to  aa 
pronounce,  and  to  decide  the  true,  meaning.  A  careful  con- 
sideration has  satisfied  us  that  no  other  construction  thai  haa 
been  suggested  by  counsel,  or  that  has  occurred  to  us,  appli- 
cable to  this  note,  is  less  doubtful  than  the  practical  one 
adopted  by  the  business  community.  Instances  of  the  pres- 
ence in  a  statute  of  words  to  which  effect  cannot  be  given 
have  occurred  heretofore.  Some  of  us  are  inclined  to  look 
upon  this  as  an  instance  of  the  kind.  However  that  may  be, 
we  hold  that  the  note  before  us  is  n^^isurious. 

[To  appear  in  40  Ohio  St.]  JudgmmU  affirmed. 


•onmaoT— TXHX  ob  vai|roB-€o^Bueoia-nAirB-THiBB 

lOBI  WXTK  XBQfWLIDek: 

(OMo  AcprwM  Omrt  C&numuion.    October  30, 1S8S.) 

HULBTT  BT  AL  V.  FaIBBANKS  BT  AL. 

1.  Oompetent  parties  may  make  '*  time  *'  of  the  *'  eMenoe  of  the  oontiaol,*' 

and  eoforoe  a  forfeitnre,  as  stipulated,  in  ease  of  a  defaolt ;  bat  when 
a  fkllnre  to  perform  is  opoasloned  by  erroneous  infbrmation  on  a  ma- 
terial inatter  given  by  the  agent  of  the  party  not  in  defSoit,  rellif 
against  the  f  orfeitare  should  be  granted. 

2.  Joint  purohasexs  of  land  intended  to  be  disposed  of  for  their  Joint 

profit  are  partners  in  the  venture.' 

8,  If  by  such  contract  of  purchase  a  fkUure  to  pay  their  Joint  and  several 
note  for  a  part  of  the  purchase  money  by  a  day  certain  wiU  work  a 
forfeiture  of  their  rights,  each  is  bound  in  good  faith  to  punctnaUy 
pay  hii  sliare  to  the  extent  of  his  ability. 

4*  If  two  of  such  co-obligors  having  the  means  to  promptly  pay  their 
share  of  sdch  a  note  (without 'notice  to  their  co-partners  of  an  inteBl 
to  not  pay  said  share),  in  order  to  foroe  the  forfeiture,  place  said  sum*, 
(and  more),  in  the  hands  of  a  third  party  to  enable  him  to  take  advant- 
age of  the  forfeiture  and  purohase  the  rightaso  forfeited,  th^  coos- 
mit  a  firaud  upon  their  co-obUgoia. 
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5.  If  A  third  party,  with  knowledge  of  the  oontraot  of  purchaoe,  of  the 
relations  of  eaid  oo-ohligors  and  of  the  facta  as  to  said  money, 
reoeiyea  the  aame  and  uses  it  to  oarry  the  plan  into  effect,  he  la  so  flu" 
a  party  to  the  fraud  that  he  oannot  hold  the  rights  so  purohaaed 
against  theoo-ohligors  so  defhtuded. 

Ebbob  to  the  District  Court  of  Lake  County. 

On  the  ninth  of  June,  A.  D.,  1874,  by  writing  of  that  date, 
ThaddeuB,  Horace  and  Franklin  Fairbanks,  of  St.  Johnsbury, 
Vermont,  agreed  to  sell  and  convey  to  William  E.  Hulett, 
Gteorge  H.  Hulett  and  John  Cunningham,  all  of  Lake  county, 
Ohio,  and  Albert  Cunningham,  of  Milwaukee,  Wisconsin, 
several  thousand  acres  of  pine  lands,  situate  in  the  county  of 
Manistee,  in  the  state  of  Michigan,  for  $65,698.  The  pur- 
chasers agreed  to  pay  said  sum  in  installments  as  follows,  viz., 
cash,  on  day  of  contract,  $10,000;  on  October  1, 1874,  $11,899; 
on  Oclober  1, 1876,  $14,699.61 ;  on  October  1, 1876,  $14,699.61 ; 
and  on  October  1, 1877,  $14,699.61.  For  the  deferred  payments 
they  gave  their  joint  and  several  notes,  payable  to  order  of  B. 
A  T.  Fairbanks  &  Co.  (a  firm  composed  of  the  vendors),  in 
current  funds,  at  the  Importers'  and  Traders'  Bank,  New 
York,  *'  with  interest  annually  at  seven  per  cent."  The  first 
note  read,  "  with  interest  at  seven  per  cent,  per  annum."  The 
purchasers  were  to  pay  all  taxes  on  the  lands  falling  due 
after  date  of  contract,  but  were  not  to  cut,  or  permit  to  be  cut 
and  carried  away,  any  timber  from  the  land,  without  having, 
beforehand,  obtained  the  written  consent  of  the  vendors.  To 
do  so  without  such  consent  would  work  a  forfeiture  of 
the  rights  of  the  purchasers.  The  dee<1  was  to  be  ipade 
when  the  payment  of  the  purchase  money  was  completed. 
The  contract  contained  a  stipulation  reading  thus: 

*'  Third — That  the  parties  of  the  second  part  shall  pay  each 
and  every  of  the  said  promissory  notes  at  the  time  they 
severally  become  due  and  payable,  accordiDg  to  the  tenor  and 
effect  thereof.  And  it  is  expressly  stipulated  and  agreed  that 
the  time  of  the  payment  of  said  notes  is  of  the  essence  of  this 
agreement,  and  that  if  default  in  the  payment  of  either  of 
said  notes  at  maturity  shall  be  made,  the  said  parties  of  the 
first  part  may,  at  their  option,  at  any  time  after  the  happen- 
ing of  such  default,  and  before  receiving  another  payment, 
declare  a  forfeiture  of  the  rights  of  the  parties  of  the  second 
part  under  this  agreement,  either  by  notice  to  be  given  to  the 
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parties  of  the  second  part,  or  to  any  person  who  may  be  found 
in  the  possession  or  occupancy  of  said  premises,  or  any  part 
theresf,  or  by  written  notice  to  be  deposited  in  the  postoffice 
at  St.  Johi^^bury.  Vermont^  directed  to  the  said  parties  of  the 
second  part,  each  individual  separately,  at  lTnienYille,.in  the 
Qoantj  of  Lake,  and  state  of  Ohio,  and  to  Chas.  F.  Rnggles,  at 
the  city  of  Manistee,  in  the  county  of  Manistee,  and  state  of 
Michigan ;  and  thirty  days  after  the  time  of  giving  or  making 
such  notice,  all  the  rights  of  the  parties  of  the  second  part, 
under  this  agreement,  either  at  law  or  in  equity,  shall  wholly 
and  forever  cease  and  determine  (unless  they  shall  in  the 
meantime  have  paid  all  arrears,  that  may  then  be  due) ;  and 
thereupon  snch  of  said  notes  as  remain  unpaid,  shall  (except- 
ing aa  is  hereinafter  provided)  be  void,  and  shall  be  delivered 
up  to  the  parties  of  the  second  part  on  demand  made  by  them 
therefor,  at  the  office  of  the  parties  of  the  first  part  in  St. 
Johnsbury,  Vermont,  where  the  same  are  made  payable :  but 
the  party  of  the  first  part  shall  not  be  bound  to  refund  any 
moneys  which  may  have  been  paid  upon  this  agreement,  or 
upon  said  notes." 

This  purchase  was  made  for  the  purpose  of  jointly  selling 
again  art  a  profit,  and  dividing  the  proceeds.  To  further  this 
object,  on  June  12, 1874,  by  another  writing,  said  purchasers 
associated  with  themselves  one  Chas.  F.  Ruggles,  who  resided 
in  said  county  of  Manistee,  and  had  experience  in  such  land 
speculations.  Under  certain  circumstances  he  was  to  gain  a 
right  to  one-half  of  the  profits.  This  contract  g^ve  to  Ruggles 
a  right,  in  case  the  others  should  fail,  or  neglect,  to  pay  any 
of  said  notes  at  the  exact  time  when  it  should  fall  due,  to  pay 
such  note  and  receive  an  extended  interest  in  said  lands  pro- 
portionate to  such  payment.    Ruggles  also  agreed  as  follows : 

*'  1.  That  he  will  bear  one-half  of  the  expenses  arising  from 
the  care  of  above-mentioned  lands,  or  the  sale  of  the  timber 
therefrom,  or  the  collecting  therefor,  or  the  book-keeping 
arising  from  a  sale  of  a  part  or  the  whole  of  said  timber,  and 
that  he  will,  at  his  own  a^d  sole  expense,  do  <all  the  book- 
keeping connected  with  the  lands,  aside  from  the  sale  of  the 
timber  as  above. 

''  2.  That  he  will  endeavor  to.  make  a  sale  of  the  above-men- 
tioned  lands  and  the  timber  thereon,  at  the  largest  advance- 
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ment  possible  upon  the  price  paid  therefor,  and  should  he 
receive  an  offer  therefor,  he  will  communicate  the  same  to  the 
parties  of  the  first  part ;  and  should  a  sale  be  made  of  the 
whole  or  any  part  thereof,  he  will  draw  the  contract  or  con- 
tracts therefor,  and  that  he  will,  if  desired,  superintend  the 
collecting  therefor,  and  any  book-keeping  necessary  in  the 
above  transaction.  Further,  that  he  will,  if  desired,  have  the 
books  kept  in  his  office  in  Manistee,  Michigan,  by  one  of  his 
book-keepers,  and  that  for  the  same  the  actual  cost  shall  be 
by  him  received. 

"  3.  Th^t  should  there  be  a  loss  upon  the  above  investment, 
he  will  stand  one-half  of  the  said  loss.^' 

The  Huletts  and  Cunninghams  punctually  made  all  the 
payments  that  fell  due  prior  to  October  1, 1876,  including  in- 
terest to  October  1,  1875,  on  the  remaining  notes,  the  Huletts 
paying  the  half  of  all  that  was  so  paid. 

In  July,  1876,  Oeorge  H.  Hulett  visited  the  lands,  and 
learned  facts  that  caused  him  to  believe  that  Ruggles  was  not 
fulfilling  his  duties  under  their  contract ;  that  he  and  Albert 
Cunningham  had  united  in  speculations  in  other  lands,  and 
were  pushing  those  separate  interests  to  the  prejudice  of  the 
common  venture.  Said  John  Cunningham  was  Albert's 
father.  RugKles  had  put  no  money  into  the  venture.  George 
Hulett,  on  his  return  to  Ohio,  reported  his  discoveries  to  John 
Cunningham,  .who  told  him  that  Albert  could  not  break  with 
Ruggles.  Hulett  then  urged  that  Ruggles  ought  to  put  in 
money  so  as  to  secure  his  faithful  attention  to  the  common 
interest;  declared  that  they  (the  Huletts)  would  not  pay  any 
more  money  to  the  Fairbanks  until  the  firm  property  was  in 
the  hands  of  a  receiver,  and  that  they  would  begin  suit  for 
that  purpose.  John  Cunningham  urged  that  such  a  course 
would  cause  loss  to  them  all,  and  remonstrated  against  it,  but 
finally  said  that  if  the  Huletts  would  not  apply  for  a  receiver 
he  (John)  would  pay  one-half  of  the  sum  to  fall  due  October 
1,  1876,  and  Ruggles  and  Albert  would  provide  for  the  other 
half.  The  Huletts  did  not  sue.  John  Cunningham  dejKNsited 
$8,326.0S  at  the  Importers'  and  TrdXlers'  National  Bank,  New 
York,  in  readiness  to  pay  one-half  of  the  sum  then  due,  but 
as  the  HuUetts  furnished  no  money  the  note  was  protested. 
On  November  2, 1876,  D.  P.  Hall,  agent  for  the  Fairbanks, 
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presented  the  note  to  the  several  makers  at  their  homes  in 
Ohio,  and,  payment  being  refused,  he  served  all  of  them  and 
Buggies  with  the  contract  notice,  and  unless  payment  should 
be  made  on  or  before  December  2, 1876,  the  forfeiture  under 
stipulation  "third"  would  take  effect.  On  the  morning  of 
November  2, 1876,  George  Hulett,  in  Ruggles!  presence,  told 
Hall  that  they  (the  Huletts)  did  not  intend  to  pay  any  part 
of  the  principal  and  interest  then  due,  but  afterwards,  on  the 
same  day,  fully  informed  Hall  of  their  wish  to  induce  Ruggles 
and  the  Cunninghams  to  pay  that  note  for  the  reasons  herein- 
before stated,  and  that  they  (the  Huletts)  did  not  intend  to 
let  the  default  become  complete;  that  they  had  the  means  to 
pay  and  would  pay,  if  necessary  to  prevent  the  forfeiture.  He 
also,  in  the  same  conversation,  asked  Hall  to  inform  him  of 
any  new  move,  or  change,  that  should  occur  in  the  matter, 
which  Hall  promised  him  he  would  do.  Hall  then  entered 
the  east  bound  train  at  Unionville,  in  Lake  countjr.  Ruggles 
got  on  the  same  train  at  Qeneva,  and  at  BufBdo  they  executed 
a  contract,  jreading  thus  : 

Buffalo,  N.  Y.,  ^November  2, 187& 
**  This  agreement,  made  this  day  between  Charles  F.  Rug- 
gles on  the  part  and  for  Harvey  J.  Nettleton,  of  Ashtabula, 
Ohio,  of  the  one  part,  and  D.  P.  Hall  on  the  part  and  for 
B.  A  T.  Fairbanks  A  Co.,  of  St.  Johnsbury,  Vermont,  of  the 
other  part,  witnesseth  :  That,  whereas,  on  the  ninth  day  of 
June,  1874,  the  said  Fairbanks  A  Co.  executed  a  land  con- 
tract for  the  sale  of  certain  pine  lands  in  the  county  of 
Manistee,  and  state  of  Michigan,  to  William  B.  Hulett  and 
George  Hulett  and  John  Cunningham,  all  of  Unionville, 
Ohio^  and  Albert  Cunningham,  of  Milwaukee,  Wisconsin. 
Reference  is  hereby  had  to  said  land  contract  for  full  and 
particular  description  of  the  same.  And,  whereas,  said  Hu- 
letts and  Cunninghams  have  let  one  of  their  notes  be  pro- 
tested, contrary  to  the  terms  and  tenor  of  said  contract,  and 
the  same  now  remains  unpaid  and  overdue  more  than  one 
month ;  and,  whereas,  it  is  distinctly  stated  and  understood 
that  if  the  parties  do  not  make  their  payments  promptly 
when  due,  that  they  forfeit  all  former  payments  made  upon 
said  contract,  in  thirty  days  from  the  time  the  said  Fairbanks 
A  Co.  shall  give  them  a  written  notice  to  that  effect;  and. 
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whereas,  by  the  terms  of  said  contract,  thirty  days  is  granted 
to  said  parties  to  make  said  payments,  with  the  interest,  costs 
and  expenses  attending  the  same ;  and,  whereas,  if  said  pay- 
ments are  not  made,  said  bond  will  be  canceled  and  the  said 
property  revert  to  the  said  E.  &  T.  Fairbanks  A  Co.  ;•  now,  it 
is  hereby  agreed  by  the  parties  to  this  contract,  that  if  the 
said  Harvey  J.  Nettleton  shall  deposit  to  the  credit  of  Fair- 
banks &  Co.,  of  New  York  City,  in  the  Importers'  and  Traders' 
National  Bank,  in  the  city  of  New  York,  on  or  before  the 
tenth  day  of  November,  1876,  the  sum  of  sixteen  thousand 
eight  hundred  and  forty-eight  and  sixty-four  one-hundredtha 
dollars,  and  shall  also,  on  or  before  the  tenth  day  of  December, 
1876,  give  to  the  said  B.  A  T.  Fairbanks  &  Co.,  his  promissory 
note  payable  October  1, 1877,  for  the  sum  of  fourteen  thousand 
five  hundred  ninety-nine  and  sixty  one-hundredths  dollars, 
and  interest  at  seven  per  cent.,  from  October  1, 1876.  Then, 
in  the  event  said  Huletts'  and  Cunninghams'  notes  are  not 
paid  within  thirty  days,  as  before  stated,  the  said  B.  &  T. 
Fairbanks  A  Co.  agree  to  deed,  with  good  and  valid  title,  said 
lands  described  in  said  contract,  to  said  Nettleton,  or  his  or- 
der, on  condition  that  he  secures  to  thepi,  the  said  B.  A  T. 
Fairbanks  A  Co.,  the  note  herein  described  by  mortgage  on 
said  lands,  reserving  the  right  to  cut  and  remove  not  more 
than  one-third  of  the  pine  timber  from  said  land  until  said 
note  and  interest  is  paid.  Sheuld  said  Huletts  and  Cunning- 
hams pay  the  overdue  note  and  interest  within  thirty  days 
now  given  them  by  written  notice,  then,  and  in  that  case,  the 
said  Fairbanks  A  Co.  are  to  refund  and  deposit  in  said  Im- 
porters' and  Traders'  National  Bank,  to  the  credit  of  the  said 
Nettleton,  or  his  order,  all  of  said  deposit  made  by  him  (ex- 
•cept  seventy-five  and  thirty  one-hundredth  dollars,  which  is 
ior  the  titbe  and  expenses  of  said  Hall  in  this  business),  to- 
gether with  the  interest  on  the  same  at  seven  per  cent.,  and 
upon  such  deposit  being  made,  this  agreement  is  to  be  returned 
free  of  expense  to  said  Hall,  and  be  null  and  void. 

"D.  P.  Hall, 

'<  For  E.  A  T,  Fairbanks  A  Co 
^'Charles  F.  RugOlbs, 

"ForH.  J.  Nettleton, 
'<  Dated  at  Buffido,  November  2,  1876." 
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NettletoQ  was  the  father-in-law  of  Albert  Cunningham. 
Ruggles  and  Albert  were  visiting  at  his  house,  and  while  Net- 
tleton  and  Ruggles  were  at  the  barn  harnessing  a  team  for 
Albert  and  Ruggles  to  use,  Nettleton  "  told  Mr.  Ruggles  that 
if  the  land  went  back  to  the  Fairbanks,  he  might  buy  them 
for  (him)  me  if  he  could  buy  them  for  $40,000  or  less."  This 
occurred  before  Ruggles  and  Hall  had  met  George  Hulett.  On 
November  third,  Ruggles  handed  the  Buffalo  contract  to  Net- 
tleton, at  the  home  of  the  latter,  and  went  away.  Nettleton 
showed  the  contract  to  Albert,  who  asked  how  much  money 
he  needed.  Nettleton  said  he  had  $4,000,  and  Albert  '^  said 
he  would  go  up  to  his  father's  and  see  what  they  could  do- 
about  raising  it,"  and  returning  ''  said  they  had  concluded  to 
let  me  (Nettleton)  have  what  money  they  had,  find,  could  get 
the  rest  at  the  Geneva  bank."  On  November  4,  1876,  Nettle- 
ton remitted  to  the  Importers'  and  Traders'  Nationid  Bank,. 
New  York,  $16,848.64,  to  credit  of  "  Fairbanks  &  Co."  Of  this 
sum  the  Cunninghams  furnished  $12,600.  Part  of  it  was  by  a 
transfer  of  the  $8,326.03,  which  Nettleton  knew  was  on  de- 
posit to  meet  thsir  half  of  the  October  payment  to  Fairbanks 
&  Co.  John  Cunningham  had  borrowed  the  $12,600  from  the 
bank  at  Geneva,  Ohio,  getting  the  $8,326.03  at  the  beginning 
of  October,  and  the  remainder  on  November  fourth.  Nettleton 
gave  his  note  to  John  and  Albert  for  the  $12,600,  dated  No- 
vember 4, 1876,  payable  at  any  time  within  five  years,  with 
interest  at  ten  per  cent.  On  November  thirteenth,  Hall  (the 
agent  of  the  Fairbanks)  wrote  to  the  Huletts,  as  follows: 

«  LiNDKN,  Vt.,  Nov.  13,  1876: 
V^G.  H.  Hulett  A  Bite.,  Union ville,  Ohio  : 

Gents:  I  have  been  informed  from  the  Importers'  A 
Traders'  Bank,  through  Fairbanks  A  Co.,  that  Mr.  Cunning- 
ham has  withdrawn  his  money  from  the  bank.  I  write  you 
that  you  can  see  him  and  make  arrangements  to  meet  the 
notes  on  or  before  the  second  day  of  December,  in  order  to 
save  your  land.  I  thought  it  would  be  well  for  you  to  know 
it,  and  not  be  disappointed' when  the  day  comes. 

'*  Yours,  Truly,        D.  P.  H. 

''  You  will  please  let  this  be  confidential  between  ua" 

The  Huletts  complied  with  Hall's  request  to  keep  said  in- 
f6rmation   *'  confidential,"   but    asked   John    Cunningham 
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(about  November  eighteenth)  what  they  (the  CunninghamB 
and  Rnggles)  were  going  to  do  as  to  the  payment  required  by 
December  lecond,  and  were  told  that  they  (the  C's  A  'R.)  had 
paid  it. 

On  December  2, 1876,  during  banking  hours,  George  Hulett, 
having  enough  currency  and- drafts  to  pay  eithpr  the  whole 
(as  he  testified)  or  the  half  (as  the  defendants  claim)  of  the 
required  payment  at  said  New  York  bank,  said  to  the  cashier 
"  that  it  was  the  last  day  on  which  payment  could  be  made," 
and  asked  ''  whether  a  remittance  had  been  sent  from  Ohio  to 
pay  the  note."  The  cashier  informed  him  "  that  a  remittance 
of  $16,848.64  had  been  received  by  us  (the  bank)  from  Harvey 
J.  Nettleton  for  the  credit  of  Fafrbanks  &  Co.,  of  New  York," 
and  the  cashier  Suggested  that  he  call  on  that  firm.  (It  con- 
sisted of  the  vendors  of  the  land  and  a  Mr.  Hatch).  Hulett 
called  there,  and  Hatch  told  him  that  '^Messrs.  E.  &  T.  Fair- 
banks, or  the  First  National  Bank  of  St.  Johnsbury,  had  re- 
ceived the  money  from  another  source  for  the  amount  of  the 
note  and  interest,  and  that  his  (Hatch's)  impressioh  was  that 
the  money  was  received  from  the  Gunningham&" 

There  was  yet  time  (after  the  talk  with  Hatch)  to  make 
payment  at  the  bank,  but  as  the  information  satisfied  Hulett 
that  the  Ciinninghamshad  paid  the  note,  he  made  no  payment. 
Later  on,  the  Huletts  learned  the  facts  about  the  Nettleton 
contract,  and  brought  an  action  in  Lake  County  Common 
Pleas  against  the  Fairbanks,  the  Cunninghams  and  Nettleton ; 
having,  beforehand*  tendered  to  Nettleton  the  full  sum  paid 
by  him  to  the  Fairbanks,  with  the  interest  thereon  to  the  day 
of  tender,  and  to  the  Fairbanks  the  balance  due  them  under 
the  original  contract,  and  asked  a  decree  for  a  conveyance, 
according  to  the  contract  of  June  9, 1874,.and  other  relief,  all 
in  due  form.  Their  petition  charged  Nettleton  and  the  Cun- 
ninghams with  conspiring  to  effect  and  effecting  a  pretended 
forfeiture,  by  fraudulent  statements  and  acts,  so  as  to  acquire 
for  their  benefit  the  Huletts'  share  of  the  land,  and  added 
other  averments  that  we  need  not  notice.  Nettleton's  answer 
denied  all  fraud,  and  claimed  a  fair  purchase  by  him  for  his 
own  use.  John  Cunningham  by  answer  denied  thtf  aver- 
ments a£bcting  him,  and  averred  due  forfeiture  of  the  cov^- 
traot  and  a  valid  purchase  by  Nettleton.    Albert  Cunningjiarii 
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did  not  answer.  The  Huletts'  reply  denied  all  new  matter  in 
Nettleton's  answer.  The  answer  of  the  Fairbanks  claimed  a 
valid  forfeiture,  but  brought  into  court  two  deeds — one  to 
Nettleton — the  other  to  the  original  purchasers — ^and  offered  to 
deliver  either,  as  the  court  should  order,  upon  payment  of  the 
balance  due  to  them. 

A  trial  in  the  common  pleas  resulted  in  a  decree  for  the 
plaintifBi.  The  defendant,  Nettleton,  appealed,  and  the  dis- 
trict court  made  a  decree  in  his  favor.  The  Huletts  ask  a 
reversal  of  said  decree,  assigning  for  cause  error  in  excluding 
evidence,  and  that  the  findings  and  judgment  were  not  sup- 
ported by  the  evidence,  and  against  the  law. 

W.  W.  BaynUm,  A.  L.  Tinker^  and  Alvord  A  Alvord^  for  plaint- 
ifb  in  error. 

Estqf,  Dickey  A  Squire  and  Theo.  HaXL^  for  defendants  in  error. 

Obanobr,  C.  J.  Many  questions  have  been  ably  argued  by 
counsel,  but  we  think  the  application  of  well  settled  principles 
of  equity  to  facts  a>>out  which  there  is  no  material  conflict  in 
the  evidence,  furnishes  a  plain  solution  of  the  case. 

The  Huletts  and  Cunninghams  were  partners  in  the  venture 
in  the  Manistee  land.  They  bought  jointly  for  the  purpose 
of  jointly  selling  and  dividing  the  profits.  While  there  was 
no  complete  copartnership,  the  nature  of  their  venture  was 
such  that  they  owed  to  each  other  and  the  bueinese  the  same  obliga- 
tions as  partners  in  an  ordinary  firm.  For  convenience,  I 
may  occasionally  use  the  words  ''  firm  "  and  *'  partnership  "  in 
referring  to  them. 

Notwithstanding  some  suspicions  and  differences,  and  the 
refusal  of  the  Huletts  ^to  pay  their  half  of  the  money  due  to 
the  Fairbanks  on  October  1,  1876,  the  Cunninghams  in  no 
manner  notified  the  Huletts  of  any  purpose  by  them  to  ter^ 
minate  their  said  relations  under  the  contract,  or  that  they 
(the  Cunninghams)  would  not  on  or  before  December  2,  1876, 
pay  their  half  of  the  sum  required  to  prevent  a  forfeiture.  If 
the  Huletts  were  in  fault  in  their  complaints  against  Albert 
Cunningham  and  Ruggles,  and  in  their  refusal  to  pay  their 
share  of  the  October  dues,  the  Cunninghams  had  a  right  to 
give  notice  that  they  refused  to  longer  hold  their  contract 
relations  toward  them,  and  would  make  no  further  payment 
on  the  contract,  and  to  act  accordingly.    But  they  did  not  so 
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refuse.  They  gave  no  notice  to  the  Huletts  of  any  purpose 
to  omit  the  payment  of  their  share  of  the  sum  required  to 
prevent  the  forfeiture.  The  relation  of  partners  in  the  ven- 
ture continued,  and  with  it  their  obligation  to  make  said 
payment  if  they  had  the  means.  Their  money  was  actually 
on  deposit  at  the  place  of  payment;  hence,  their  ability  was 
undoubted.  Substantially,  the  facts  show,  two  partners  who 
secretly  resolved  to  omit  a  payment  that  their  contract  (as 
between  them  and  their  copartners)  bound  them  to  make, 
4ind  actually  aided  a  third  party  to  purchase  the  partnership 
property  at  a  great  loss  to  the  partnership.  In  substance, 
their  arrangement  with  Nettletofi  was  an  agreement  by  them 
to  BO  act  as  to  force  a  forfeiture  of  the  joint  interest  in  the 
Manistee  lands,  and  to  place  in  his  hands  the  money  that  it 
was  their  duty  to  pay  upon  the  joint  debt,  so  that  with  it  he 
could  buy  the  lands  comprising  their  joint  venture,  without 
any  consideration  paid  to  or  for  the  partnership.  Plainly, 
auoh  action  by  the  Cunninghams  was  a  fraud  upon  the  Hu- 
letts. If  the  declarations  of  John  Cunningham  were  in  evi- 
dence, it  would  seem  that  he  represented  to  the  Huletts,  first, 
that  the  money  would  be  paid,  and,  afterwards,  that  it  bad 
been  paid.  But  we  ar^ve  at  our  conclusions  without  treating 
these  declarations  as  evidence  against  Nettleton,  and  leaving 
their  admissibility  undetermined. 

Nettleton  knew  the  terms  of  the  contract  of  June  9, 1874| 
the  partnership  relation  of  the  parties  and  that  the  money 
loaned  to  him  by  the  Cunninghams  was  in  the  New  York 
bank  for  the  purpose  of  paying  the  Cunninghams'  share  of 
the  sum  due.  He,  of  course,  knew  that  by  lending  it  to  him 
the  Cunninghams  joined  him  in  an  effi^rt  to  force  the  forfeiture. 
We  think  there  can  be  no  doubt  that  he  was,  in  effhely  conspir* 
ing  with  the  two  Cunninghams  to  defraud  their  associates  in 
the  venture.  Whether  he  was  to  enjoy  all  the  fruits  of  the 
fraud  or  to  share  it  with  them,  is  immaterial.  Equity  will 
not  permit  him  to  hold  the  fruit  against  the  defrauded  partiee. 
As  against  him,  the  Huletts  are  entitled  to  a  decree  restorlBg 
their  lands,  upon  payment  of  the  unpaid  purchase  money  and 
interest 

It  remains  to  consider  th^  ease  as  agaihst  the  Messrs.  Fair- 
Imnks.    Under  the  contract  they  had  a  right  to  enforce  a  for- 
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feiture  in  case  of  a  defftult.  On  November  2,  1876,  by 
their  agent,  Hall,  they  served  a  notice,  under  which,  unless 
the  sum  due  should  be  paid  on  or  before  December  2,  1876, 
the  purchasers'  right  in  the  land  would  end.  Several  matters  are 
urged  against  the  validity  of  the  forfeiture,  but  we  will  notice 
only  one.  Hfdl,  the  agent,  on  November  second,  was  told  by 
Hulett  that  he  intended  to  pay  in  time  to  prevent  a  forfeiture ; 
that  he  wished  to  induce  the  Cunninghams  and  Ruggles  to 
make  Ihe  payment^  but  that  if  they  did  not  he  and  his  brother 
would.  Having  fully  informed  Hall  as  to  his  plans,  he  asKed 
him,  in  case  of  any  new  move  or  change,  to  inform  him  of  it. 
This  Hall  promised  to  do. 

Knowing  that  the  Hutetts  hoped  to  cause  the  Cunninghams 
and  Ruggles  to  pay  $16,848.64  at  the  Importers'  and  Traders' 
Bank,  in  New  York  City,  to  the  credit  of  the  Fairbanks  on 
the  October  note,  etc.,  Hall  secretly  so  arranget^  that  precMy 
that  9um  was  paid  at  said  batik  to  the  credit  of  said  fhirbankSy  early 
in  November.  Instead  of  reporting  this  to  Hulett,  he  wrote 
the  letter  of  November  thirteenth,  stating  only  that  the 
money  was  withdrawn,  and  requesting  Hulett  to  treat  the 
intelligence  as  (K)nfidential.  When  Hulett  called  at  the  bank,, 
the  cashier  told  him  that  $16,848.64  had  been  remitted  by 
Nettleton  and  credited  to  the  Fairbanks,  on  November  10, 
1876,  imd  referred  him  to  the  New  York  firm  of  "  Fairbanks 
A  Co."  for  full  informatiop.  Hulett  followed  up  the  reference,, 
and  was  told  by  Hatch  that ''  the  Messrs.  E.  &  T.  Fairbanks 
A  Co.,  or  the  First  National  Bank  of  St.  Johnsbury,  had  re- 
ceived the  money  from  another  source  for  the  amount  of  the- 
note  and  interest."  Hatch  added  that  it  was  his  impression 
that  the  money  was  received  firom  the -Cunninghams. 

Being  wholly  ignorant  of  the  Nettleton  contract,  Hulett 
naturally  believed  that  the  note  had  been  paid  through  the 
Cunninghams,  as  he  desired,  and  he,  therefore,  did  not  pay  it. 

The  cashier  represented  the  Fairbanks.  As  he  referred 
Hulett  to  the  firm  of  which  Hatch  was  a  member,  the  infor- 
miation  given  by  Hatch  was,  in  effect,  given  by  tiie  cashier. 
As  Hall  knew  Hulett's  plans,  and  had  full  reason  to  expect 
such  inquiry  by  Hulett  at  the  bank,  these  occurrences  ma^ 
have  been  anticipated  by  him.  They  were  the  work  of  Hall 
and  the  cashier,  each  of  whom  represented  the  Messrs.  Fair^ 
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banks.  Through  thein  erroneous  information,  on  a  material 
matter  was  given  to  Hulett.  Because  of  it  he  made  no  pay- 
ment Recognizing  their  contract  right  to  enforce  a  forfeiture 
in  a  proper  case,  a  court  haying  equity  powers,  should  not 
hesitate  to  relieve  against  it  when  they  so  contributed  to 
occasion  the  default. 

Judgment  of  the  district  court  reversed^ 
arhd  decree  for  plaintiffs. 
[To  appear  in  40  Ohio  St.] 
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{OMo  Supreme  Oourt  OommUsion,    October  2t,  1888.) 

O'CoNNBR  V.  Smith. 

O'C.  parohased  and  paid  for  certain  lands  and  had  the  same  conveyed  to 
8.  to  hold  aa  his  trustee.  WhUe  8.  held  the  legal  title,  he  made 
advances  and  performed  seryioes  for  O'C.  and,  by  agreement,  8.  waa 
to  hold  the  legal  title  to  the  lands  until  the  advances  and  servioea 
were  paid  for. 

Afterwards  the  pcurtiee  agreed  upon  the  amount  0*C.  owed  8.  for  ad- 
vances and  services,  and  at  the  requescjof  O'C,  8.  conveyed  the  lauda- 
to him  and  received  the  check  of  a  third  person  on  a  bank  for  the- 
amount  agreed  upon. 

This  check  was  not  paid,  but  was  immediately  returned  and  surrendered 
to  the  drawer.  The  amount  due  8.  for  services  and  advances  was. 
not  paid,  and  8.  had  no  written  agreement  for  its  payment  or  ac- 
knowledgment of  the  indebtedness. 

Htld:  1.  That  no  vendor's  lien  arose  in  flavor  of  8.  on  the  conveyance- 
of  the  lands  to  O'C. 

2.  Tiiat  an  action  to  enforce  the  claim  i>f  8.  for  services  and  advances, 
was  limited  to  six  years. 

Erbor  to  the  District  Court  of  Hamilton  County. 
The  defendant  in  error  filed  his  petition  in  the  Superior 

Court  of  Cincinnati,  on  the  eleventh  day  of  October,  1879^ 

against  the  plaintiff  in  error,  in  which  he  alleged  the  follow* 

ing  facts : 
That  in  the  year  1858,  the  plaintiff  and  defendant  had 

mutual  dealings,  and  the  defendant  had  paid  the  purchase- 

priee  of  certain  lands  described  in  the  petition. 
That  the  defendant  caused  the  persons  having  the  legal 

title  to  said  lands  to  convey  the  same  to  the  plaintiff;  and 

that  the  plaintiff  accepted  said  conveyance,  and  *held  said 
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lands  in  trust  for  the  defendant  until  the  fifth  day  of  Septem- 
ber, 1871. 

That  during  the  time  the  plaintiff  held  said  lands  in  trust 
for  the  defendant,  he  made  advances  and  performed  services 
for  the  defendant. 

That  it  was  agreed  between  the  plaintiff  and  defendant 
that  the  plaintiff  should  hold  said  lands  until  the  defendant 
should  pay  him  for  said  advances  and  services  as  trustee,  and 
that  he  should  have  a  lien  on  the  lands  for  the  same. 

That  on  the  fifth  day  of  September,  1871,  the  plaintiff  and 
defendant  agreed  that  the  amount  due  to  the  defendant  for 
said  advances  and  services  was  the  sum  of  fifteen  hundred 
dollars,  and  the  defendant  then  agreed  to  pay  that  sum  to  the 
plaintiff. 

That  the  plaintiff  then,  at  the  request  of  the.  defendant, 
•conveyed  said  lands  to  him. 

That  thd  business  of  settlement  and  payment  was  conducted 
by  and  between  the  plaintiff  and  one  A.  Shonter,  as  the  agent 
of  the  defendant. 

That  said  Bhonter,  on  receiving  the  deed  of  the  plaintiff 
<x>nveying  the  lands  to  the  defendant,  gave  to  plaintiff  his 
check  on  a  bank  for  the  fifteen  hundred  dollars  agreed  upon 
as  the  amount  due  the  plaintiff  from  the  defendant. 

That  plaintiff  accepted  the  check,  and  on  the*next  day  after 
its  date  presented  it  for  payment.  The  check  was  not  paid, 
whereupon  the  plaintiff  returned  it  to  said  Shonter. 

And  upon  the  facts  above  alleged,  the  plaintiff  asked  for 
judgment  against  the  defei^dant  for  fifteen  hundred  dollars, 
and  asks  also  that  the  lands  described  in  the  petition  be  sold, 
and  the  amount  due  the  plaintiff  be  paid  out  of  the  money 
raised  by  such  sale. 

The  defendant  demurred  to  the  petition,  and  the  superior 
<x)urt  sustained  the  demurrer.  The  plaintiff  not  wishing  to 
amend  his  position,  the  court  gave  judgment  for  the  defend- 
ant. 

This  judgment  was  reversed  by  the  district  court,  and  to 
reverse  the  judgment  of  the  District  Court  a  petition  in  error 
is  filed  here. 

(yOoMier^  Glidden^  amd  Burgoyne^  for  plaintiff  in  error. 

&  T.  Ordirfordy  for  defendant  in  error. 
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MoCaulby,  J.  CounBel  for  Smith,  the  plaintiff  below,  clainiy. 
upon  the  facts  stated  in  the  petition,  that  he  was  entitled  to  a 
vendor's  lien,  and  that  such  a  lien  between  tBe  parties  is  a 
continuing  and  subsisting  trust,  and  not  within  the  operation 
of  the  statute  of  limitations. 

Smith  held  the  title  of  the  lands  as  trustee  for  O'Conner,  and 
when  he  made  his  deed  to  O'Conner  he  merely  executed  the 
trust. 

A  vendor's  lien  arises  only  upon  a  sale  of  lands,  and  results- 
from  the  equity,  that  while  the  vendee  holds  the  lands  with 
the  purchase  money  unpaid,  he  holds  subject  to  a  lien  for  it9 
security  and  payment.  No  sal^  is  alleged  here,  and  no  state 
of  fact  out'Of  which  a  vendor's  lien  could  arise. 

Smith  held  the  legal  title  as.  security  for  his  advances  and 
services,  and  when  he  conveyed  to  O'Conner,  without  receiving 
the  money  due  him,  O'Conner  held  the  land  discharged  of  any 
lien  whatever.  No  lien  could' arise  upon  the  agreement  for  a 
lien,  stated  in  the  petition.  Upon  the  failure  of  O'Conner  to 
pay  Smith  the  amount  agreed  upon  to  be  paid  at  the  time  of 
the  conveyance  of  the  land.  Smith  could  have  made  this  debt 
a  charge  or  lien  upon  the  lands,  by  a  proper  action  against 
O'Conner  for  that  purpose,  and  this  was  the  only  way  in 
which  the  lands  could  have  been  charged  with  the  debt  due  to 
Smith. 

Smith,  not  having  a  vendor's  lien,  the  question  whether  a 
vendor's  lien  is  a  continuing  and  subsisting  trust,  and  so  not 
within  the  operation  of  the  statute  of  limitations,  becomes  of 
no  consequence. 

Smith  had  only  an  equity  in  the  lands  arising  from  thch 
manner  of  their  dealing  in  reference  to*  them,  to  subject  them 
by  action  to  the  payment  of  the  money  due  him. 

There  is  no  averment  in  the  petition  that  he  had  any  agree- 
ment, contract  or  promise  in  writing  for  the  amount  due  him 
from  O'Conner.  It  was,  then,  money  due  upon  a  contract  not 
in  writing.  And  as  a  claim  for  money  was  limited  to  six 
years,  as  a  claim  for  relief  against  the  constructive  fraud  of 
O'Conner  in  failing  to  pay  the  amount  due,  Smith,  at  the  time 
of  the  conveyance,  was  probably  limited  to  four  years. 

The  action  below  was  not  commenced  until  more  than 
eight  years  after  the  conveyance  to  O'Conner  and  his  failure- 
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to  pay  the  amount  owing  to  Smith ;  and  whether  the  claim 
was  sought  to  be  enforced  as  a  claim  for  money,  or  for  equitable 
relief,  the  remedy  was  not  sought  within  the  time  limited  to 
either  of  such  actions. 

Jadgmenl  of  diMrid  coiwrt  revenedj  and 
thai  of  8uperiar  court  afirmad. 
[To  appear  in  40  Ohio  St.] 
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USUAL  FASB— BJSOTMXn— WKXBl  AVD.  WHXV. 

{Ohio  Sitpreme  CkmrL    Noyember  18, 1888.) 
Railroad  Co. 'v.  Siqllman. 

1.  Under  the  act  of   SCaroh  80,   1876    (72  Ohio  L.   148),   which   pro- 

Tides  that  **  any  corporation  operating  a  railroad,  in  whole  or  in  part 
in  this  state,  may  demand  and  receive  for  the  transportation  of  pas- 
sengers on  said  road,  not  exceeding  three  cents  per  mile  for  a  dis- 
tance of  more  than  eight  miles  :  provided  the  fare  shall  always  be 
made  that  multiple  of  five  nearest  reached  by  multiplying  the  rate 
by  the  distance,"  a  chaige  of  twenty-five  cents  for  carrying  a  pas- 
senger a  distance  less  than  eight  miles  and  more  than  six  miles,  will 
not,  as  a  matter  of  law,  be  declared  unreasonable. 

2.  A  railroad  .company  may  charge  a  higher  price  for  earrjring  passengers 

when  the  fare  is  paid  on  the  train,  than  it  does  at  its  ticket  offices, 
provided  the  price  thus  charged  is  reasonable,  and  the  fare  charged 
on  the  train  does  not  exceed  the  maximum  allowed  by  law. 

8.  A  person  entering  the  cars,  without  having  purchased  a  ticket,  and 
persistently  refusing  to  pay  the  usual  and  reasonable  fkre,  upon  de- 
mand by  the  conductor,  and  after  reasonable  time  in  which  to  deter- 
mine Whether  he  will,  or  will  not  pay  the  same,  may  lawfully  be 
removed  trom  the  train. 

4.  The  expulsion  of  such  person  may  be  at  a  place  other  than  a  railroad 
depot,  or  usual  stopping  place,  provided  care  is  taken  not  to  expose 
him  to  serious  Injury  or  danger. 

§•  Such  person  acquires  no  right  to  remain  on  the  train,  by  offering  to 
pay  the  usual  fare  after  the  train  has  been  stopped  for  the  purpose 
of  ejecting  him. 

Error  to  the  District  Court  of  Logan  County. 

Martin  W.  Skijlman  brought  suit  in  the  Court  of  Common 
Pleas  of  Logan  Countj  against  the  Cincinnati,  Sandusky  A 
Cleveland  Railroad  Company,  to  recover  damages  which  he 
claims  that  he  had  sustained  by  being  wrongfully  removed 
from  the  cars  of  the  defendant. 

On  the  trial  of  the  case,  evidence  was  given  to  the  jury 
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tending  to  prove  that  oi>  the  eighth  day  of  June,  1876,  the 
plaintiff  entered  a  passenger  car  of  the  defendant  at  Hunts- 
ville,  in  Logan  county,  to  be  conveyed  as  a  passenger  to  Belle- 
fontaine,  in  the  same  county,  on  that  day;  that  after  going 
upon  the  train  he  presented  to  the  conductor,  in  the  pmoking 
car,  a  paper  purporting  to  be  a  blank  drover's  pass,  issued  by 
the  Cincinnati,  Hamilton  &  Dayton  Railroad  Company,  and 
demanded  to  be  carried  thereon  to  Springfield  free  of  charge, 
which  paper  the  conductor  refused  to  accept^  that  afterwards, 
in  the  passenger  car  the  conductor  demanded  of  the  plaintiff 
a  ticket  or  his  fare,  when  the  plaintiff  again  presented  the 
same  paper  and  demanded  that  the  conductor  indorse  and  fill 
it  up  and  carry  him  over  defendant's  road  theron  free  of 
charge,  which  the  conductor  refused  to  do,  stating  to  the 
plaintiff  that  he  could  not  accept  the  paper,  but  that  plaintiff 
could  pay  his  fare  to  Bellefontaine  and  there  procure  a  ticket 
for  the  residue  of  his  journey ;  that  plaintiff  asked  the  con- 
ductor what  the  fare  to  Bellefontaine  was,  who  replied  that  it 
was  twenty-five  cents;  that  plaintiff  responded  that  he  was 
not  entitled  to  twenty-five  cents,  but  only  twenty  cents, 
which  he  was  willing  and  ready  to  pay,  and  would  go  to 
Bellefontaine  and  see  if  he  could  not  find  some  agent  there 
gentlemanly  enough  to  accept,  indorse  and  fill  up  said  paper, 
authorizing  him  to  ride  over  defendant's  road  free  of  charge; 
that  the  conductor  replied  that  the  ticket  rate  of  fare  from 
Huntsville  to  BelFefontaine  was  twenty  cents  when  the  ticket 
was  pre-purchased,  but  that  twenty-five  cents  was  the  fare 
when  a  ticket  was  not  pre-purchased ;  that  the  plaintiff  then 
said  to  the  conductor  that  he  would  not  pay  twenty-five  cents, 
but  only  twenty  cents,  to  which  the  conductor  replied  thait  he 
would  have  to  pay  twenty-five  cents  or  leave  the  cars;  that 
the  plaintiff  responded  to  the  conductor,  '*  you  will  have  to 
put  me  off,  then ;"  that  the  conductor  said,  ^'  if  I  stop  the 
train  I  will  not  accept  your  fare,"  and  the  plaintiff  still  refus- 
ing to  pay  the  twenty-five  cents,  the  conductor  caused  the 
train  to  be  stopped,  after  which  the  plaintiff  offered  to  pay 
the  conductor  the  twenty-five  cents,  which  he  refused  to  ac- 
cept, and  caused  the  plaintiff  to  leave  the  train.  Evidence 
was  also  given  tending  to  prove  that  the  plaintiff  tendered 
the  twenty-five  cents  before  the  train  was  stopped,  or  ma- 
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terially  checked.  Evidence  Was  gtVen  tending  to  prove  that 
from  January,  1875,  to  January,  1877,  the  defendant  charged^ 
at  its  railroad  office  at  Huntsville,  twenty  cents  for 
tickets  from  that  place  to  Bellefontaine,  and  that  the 
fare  on  the  cars  was  twenty-five  cents,  and  that  printed 
notices  were  posted  in  the  railroad  office,  giving  notice 
that  the  ticket  rate  was  twenty  cents,  and  the  car  fare^ 
twenty-five  cents,  and  that  the  plaintiff  knew  that  the 
tickets  were  sold  at  twenty  cents.  The  evidence  tended 
to  prove  that  the  plaintiff  was  required  to  leave  the  train  at  a 
point  about  three  miles  from  Huntsville,  where  there  was  no 
depot  or  usual  stopping  place,  and  that  there  was  no  such 
depot  or  usual  stopping  place  between  Huntsville  and  Belle- 
fontaine. 

It  was  admitted  on  the  trial  that  the  conductor  demanded 
of  the  plaintiff  twenty-five  cents  for  his  fare  from  Huntsville 
to  Bellefontaine,  and  that  the  distance  between  those  places 
is  less  than  eight  miles  and  more  than  six  miles. 

The  verdict  of  the  jury  was  in  favor  ot  the  defendant,  and 
the  court  overruled  a  .motion  for  a  n6w  trial  and  rendered  a 
judgment  upon  the  verdict.  A  bill  of  exceptions  was  taken, 
containing  the  charge  of  the  court,  as  well  as  the  instmctions 
requested  by  the  plaintiff  and  refused  by  the  court. 

The  district  oouit  on  error  reversed  the  judgment  of  the 
court  of  common  pleas,  and  this  proceeding;  is  prosecuted  to 
reverse  the  judgment  of  reversal. 

TF«Bf,  Walker  &  Weti,  for  plaintiff  in  error. 

Wm.  LoLvorefhoe^  for  defendant  in  error. 

Upson,  J.  The  first  question  to  be  decided  in  this  case  it, 
whether,  under  the  statute  then  in  foroe,  the  defendant  was 
justified  in  demanding  from  the  plaintiff  the  sum  of  twenty- 
five  cents, 'as  the  fare  from  Huntsville  to  Bellefontaine,  the 
distance  being  conceded  to  be  more  than  six,  and  lees  than 
eight  miles.  Upon  this  point  the  court  of  common  pleas 
charged  the  jury  that  the  '*  defendant  had  the  right  to  charge 
any  rate  not  exceeding  twenty-five  cents  for  a  distance  leer 
than  eight  miles,  and  more  than  six  miles,'*  to  which  charge 
the  plaintiff  excepted.  The  words  of  the  statute,  in  foroe  on 
the  eighth  of  January,  1875,  are, ''  any  corporation  operating 
a  railroad  in  whole,  or  in  part,  in  this  state,  may  demand  and! 
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receive  for  the  transportation  of  passengers  on  said  road,  not 
exceeding  three  cents  per  mile  for  a  distance  of  more  than 
eight  miles;  provided  the  fare  shall  always  be  made  that 
multiple  of  five  nearest  reached  by  multiplying  the  rate  by 
the  distance;"  72  Ohio  L.  143;  Rev.  Stats.  §  337^.  It 
will  be  observed  that  while  the*  statute  limits  the  fare 
which  may  be  demanded  when  the  distance  is  more  than 
eight  mile9,  it  imposes  no  limit  when  the  distance  is  not  more- 
than  that.  In  that  case  the  railroad  company  is  allowed  to 
exercise  its  own  discretion  in  fixing  the  rate,  subject  only  to 
the  implied  condition  that  it  must  not  prescribe  a  rate  which 
the  law.  would  pronounce  unreasonable.  In  giving  a  con- 
struction to  that  part  of  the  same  statute,  which  provides,  that 
for  the  transportation  of  property,  the  corporation  may  demand 
and  receive,  "  in  case  the  same  is  transported  a  less  distance 
than  thirty  miles,  such  reasonable  rate  as  may  be,  from  time 
to  time,  fixed  by  such  corporation,  or  prescribed  by  law,"  this 
court  held  that  it  was  unreasonable,  as  a  matter  of  law,  that 
the  company  should  fix  a  greater  sum  for  a  less  distance  than 
thirty  miles,  than  the  maximum  allowed  for  full  thirty  miles; 
OampbeUelal.  v.  C.  &  M.  Railroad  Co.,  23  Ohio  St.  168.  And 
similar  language  in  section  twelve  of  the  act  of  February  11, 
1867  (S.  &  C.  271),  relating  to  rates  for  carrying  passengers,  re- 
ceived the  same  construction  in  the  case  of  Smiths,  ThePUU- 
htrghy  fhrt  Wayne  &  Chicago  Railroad  Company,  23  Ohio  St.  10. 

The  amount  demanded  in  this  case  did  not  exceed  the  maxi- 
mum allowed  by  the  rule  approved  in  those  cases. 

In  the  arguments  of  counsel  there  is  much  (iiscussion  as  to  the 
meaning  of  the  proviso  that "  the  fare  shall  always  be  that  mul- 
tiple of  five  nearest  reached  by  multiplying  the  rate  by  the  dis- 
tance," thecourt  instructing  the  jury  that  this  proviso  ''requires 
that  the  multiple  which  is  equal  or  next  above  the  product  thua 
reached,  shall  govern,  and  not  the  multiple  short  of,  or  below, 
such  product,"  which  the  defendant  claims  to  be  the  proper 
construction.  The  plaintiff  contends  that  the  multiple  nearest 
Reached  is  the  nearest  multiple  of  five  whether  above,  or  below 
such  product.  It  is  not  material  in  this  case,  however,  whether 
the  construction  given  to  the  proviso  by  the  court  of  common 
plea8,i8  the  correct  oneor  not,  for  it  is  clear  that  for  any  distance 
greater  than  eight  miles  the  railroad  company  might  charge 
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at  least  twenty-five  cents,  and  we  are  of  opinion  that  for  a 
distance  not  more  than  eight  miles  any  reasonable  sum  not 
exceeding  that  might  be  charged.  The^  was  in  that  respeot 
no  error  in  the  charge  of  the  court  of  common  pleas. 

2.  It  is  next  contended  that  the  court  of  common  pleas 
erred  in  charging  the  jury  that  the  "railroad  company  had 
the  right  to  prescribe  rates  for  pre-purchased  tickets,  and  car 
rates  when  tickets  weie  not  pre-purchased,  for  distances  lees 
than  eight  miles  and  more  than  six  miles,  provided  that 
nei  ther  of  such  rates  exceeded  twenty-five  cents."  It  is  insisted 
that  '^  when  a  railroad  company  fixes  a  ticket  rate,  there  is 
no  authority  to  charge  a  higher  car  rate,  and  the  court  will,  as 
a  question  of  law,  hold  that  the  ticket  rate  is  a  reasonable 
rate,"  and  that  a  higher  car  rate  is  unreasonable.  We  cannot 
assent  to  that  proposition.  The  company  cannot  impose,  as 
a  penalty  for  not  purchasing  a  ticket,  such  a  sum  that  the 
fare  demanded  on  the  cars,  including  such  additional  amount, 
shall  exceed,  the  maximum  allowed  by  law,-  but  within  that 
limit  a  just  discrimination  is  clearly,  proper.  The  firsjt  duty 
of  the  conductor  is  to  provide  for  the  safety  of  the  passengers 
on  the  train  of  which  he  has  charge,  and  next  to  promote, 
their  comfort  and  convenience.  He  also  has  the  general 
supervision  and  control,  of  those  who  are  employed  on  the 
train.  It  is  plain  that  the  practice  of  paying  fare  on  the  train, 
instead  of  purchasing  tickets,  might  be  carried  so  fiEur  as  to 
prevent  the  faithful  performance  of  the  condui^tor's  duties, 
and  when  that  is  found  to  be  the  case,  railroad  companies  not 
only  have  the  right  to  make,  but  often  do  make  and  enforce, 
rules  to  prevent  any  persons  from  going  upon  their  trains 
without  having  previously  purchased  tickets.  The  small 
additional  sum  required  in  this  case,  when  the  fare  was  paid 
oil  the  cars,  was  certainly  reasonable,  and  it  was  not  error  to 
sb  charge  the.  jury. 

8.  The  plaintiff  also  excepted  to  the  charge  of  the  court  of 
common  pleas,  that  when  payment  of  tbe  fare  demanded  was 
refused,  the  defendant  had  the  right  to  eject  him  from  its  train, 
and  also  to  the  refusid  of  the  court  to  charge,  as  requested  by 
the  plaintiff  that,  "  the  defendant  railroad  company  had  no 
right  to  expel  the  plaintiff  from  its  cars,  except  at  a  railroad 
depot,  or  stopping  place.."    Of  the  defendant's  right  to  eject 
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the  plaintiff  from  its  car  for  a  persistent  refusal  to  pay  bis 
fiare  from  the  station  at  which  he  entered  the  car  to  the  next, 
station,  there  can  be  no  serious  question,  provided  he  was  not 
removed  with  unreasonable  violence,  or  at  a  place  where  he 
would  be  exposed  to  serious  injury  or  danger.  When  he 
refused  to  pay  the  usual  fare,  he  had  no  right  to  remain  on 
the  train,  or  claim  the  rights  of  a  passenger,  but  might  right- 
fully be  treated  as  a  trespasser,  and  be  at  once  expelled.  To 
hold  that  this  could  only  be  done  at  a  railroad  depot,  or  stop- 
ping place,  would  deprive  a  railroad  company  of  its  chief 
safeguard  against  that  kind  of  fraud  or  imfposition,  and  we 
know  of  no  principle  of  law,  or  public  policy,  which  requires 
that  every  one  who  prefers  not  to  pay  his  fare,  shall  be  carried 
without  charge  from  the  station  at  which  he  gets  on  the  train 
to  the  next  station. 

4.  We  see  no  error  in  the  charge  of  the  cpurt  of  common 
pleas  that,  '^  when,  for  such  refusal  to  pay,  the  train  was  stopped 
for  the  purpose  of  ejecting  the  plaintiff,  his  right  to  transport 
tation  was  not  restored  by  afterward  offdrisg  to  pay  the  fare 
so  demanded,"  especially  when  taken  in  connection  with  the* 
instruction  also  given  to  the  jury  that  the  plaintiff  was  enti- 
tled to  a  reasonable  time,  after  the  demand  was  made,  to- 
consider  whether  he  would  pay  the  sum  demanded.  To  con- 
cede that  privilege  to  a  person  who  has  wilfully  violated  the 
obligations  of  the  implied  contract  under  which  he  was  allowed' 
to  enter  the  cars,  would  enable  him  to  attempt  the  perpetra- 
tion of  a  fraud  at  the  least  possible  risk  o^  loss  or  inconven- 
ience to  himself,  and  the  greatest  annoyanee  and  inconven- 
ience to  the  railroad  company^  and  the  passengers  on  its  train. 
By  denying  such  privilege  no  right  is  violated,,  for  the  rights 
and  privileges  of  a  passenger  have  been  abandoned  under  cir- 
cumstances which  justify  the  company  in  refusing  to  permit 
such  person  to  come  again  upon  the  train. 

Considering  the  entire  charge  given  to  the  jury,  and  in- 
structions refu^,  we  are  of  opinion  that  there  was  no  error 
in  the  rulings  of  the  court  of  common  pleas,  and  that  the 
district  court  erred  in  reversing  the.  judgment  of  that  court. 
Judgments  of  the  disCriel  court  revened^  aiMT 
oftheetnirtofeommm-fleMoffi^ 

[To  appear  in  89  Ohio  St.] 
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BZBCHnOV— BZSXTTIOV— BIPLXmr— HOMBffriAD. 

{Ohio  S^tpreme  0>wri  OmimiatUm.    Oct.  SO,  1888.) 

Ryan  v.  Millsb. 

In  an  aotion  of  replevin  by  M.  against  R.,  a  oonatabie,  for  goods  levied 
upon  under  an  execution,  which  were  claimed  as  exempt  from  levy 
and  sale,  where  it  appeared  that  the  wife  of  M.  owned  a  house  and 
lot  which  had  been  occupied  as  a  family  homestead,  but  from 
which  M.  and  his  fetmily  had  removed  before  the  levy. 

BeUL: 

That  M.,  when  his  family  was  not  in  actual  occupation  of  the  house  and 
lot  of  his  wife,  as  a  homestead,  was  entitled  to  the  exemption  provi- 
ded for  in  section  three,  of  the  act  of  April  9, 1889 ;  66  Ohio  L.  50. 

Error  to  the  District  Court  of  Lucas  County. 

0,  B.  France  and  £  B.  Rhoades,  for  plaintiff  in  error. 

Eckert  &  Eckert,  for  defendant  in  error. 

McCauley,  J.  The  plaintiff  in  error,  as  constable,  levied 
upon  a  small  stock  of  merchandise  owned  by  defendant  in 
error.  Defendant  in  error  brought  suit  in  replevin  for  the 
goods,  claiming  them  as  exempt  from  levy  and  sale  under  sec* 
tion  three  of  the  act  of  April  9,  1875 ;  72  Ohio  L.  50. 

On  the  trial  below  it  appeared  that  the  defendant  in  error 
was  not  the  owner  of  a  homestead ;  but  that  his  wife  owned 
a  house  and  lot  which  had  been  occupied  by  him  and  his  &mily 
as  a  homestead ;  but  that  he  had  removed  from  it  some  time 
before  the  goods  were  levied  upon,  and  had  taken  up  his 
family  residence  in  another  place. 

The  claim  of  the  plaintiff  in  error  in  the  court  below,  was 
that  if  the  property  of  the  wife  of  defendant  in  error  could 
have  been  used  and  occupied  by  him  and  his  family  as  a 
homestead,  and  he  had  removed  from  this  property  to  enable 
him  to  claim  his  goods  as  exempt,  incase  they  should  be 
levied  upon,  he  should  be  considered  as  having  a  homeptead, 
And  not  entitled  to  the  exemption  he  claimed. 

The  court  instructed  the  jury,  *'  that  if  he,  defendant  in 
error,  6r  his  wife,  Jias  a  homestead,  or  if  she  has  property  in 
which' they  might  claim  a  homestead,  then  he  cannot  claim 
an  exemption  in  this  case."  And,  further,  "  if  they  had  aban- 
doned it,  the  homestead,  plaintiff  had  a  right  to  these  goods  ; 
if  they  had  not  abandoned  it,  then  he  had  no  right  to  the 
goods.'' 
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In  Dwiriell  v.  Edwards,  23  Ohio  St.  603,  it  was  held  that 
when  real  estate  occupied  as  a  homestead,  is  owned  either  by 
the  husband  or  the  wife,  neither  can  hold  exempt  from  execu- 
tion the  personal  property  allowed  by  the  act  in  lieu  of  a 
homestead. 

In  this  case  the  real  estate  of  the  wife  was  not  occupied  as 
a  family  homestead.  And  the  fact  that  it  had  been  abandoned, 
whether  for  temporary  or  fraudulent  purposes,  was  of  no  con- 
sequence in  determining  the  right  of  the  husband  in  the 
exemption  claimed. 

While  it  remained  the  property  of  the  wife,  the  husband 
could  not  control  it.  If  he  had  owned  it,  and  could  have  con- 
trolled the  occupancy  of  it,  his  abandonment  might  have  been 
a  question  affecting  his  right  to  the  exemption  claimed. 

The  instructions  to  the  jury  attached  the  same  conse- 
quences to  the  abandonment  of  the  property  of  the  wife  as 
to  the  abandonment  of  the  same  property  if  the  husband 
had  owned  it.  In  effect,  that  the  removal  from  property  over 
which  the  husband  had  no  control,  was  the  same  as  the 
removal  from  property  whichj  while  he  had  abandoned  it  as  a 
homestead,  was  yet  under  his  control,  and  might  be  occupied 
by  him  as  a  homestead  at  his  will. 

In  this  respect  the  instructions  to  the  jury  were  wrong. 

[To  appear  in  40  Ohio  St.]  Ju,d(irMfnl  affirmed. 
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state  reports  covering  the  years  1866-1868.  The  notes  are 
full,  as  usual.    The  following  may  be  mentioned : 

Twmey  v.  Stale.  8  S.  &  M.  104.  Leading  questions,  pp.  81-86. 

Hale  V.  Lawrence^  1  Zabriskie,  714.  Statutes  authorizing 
destruction  in  case  of  fire,  pp.  207-211. 
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Fneman  v.  Psopl^  4  Denio  9.  Insanity  as  a  defense,  pp» 
237-239.  Some  valuable  additions  to  the  authorities  already 
cited  on  this  question  in  a  note  to  8uUe  t.  Marler^  86  Am.  Dee. 
402-410. 

Partridge  v.  Menck,  2  Barb.  Ch.  101.  Trade  marks,  pp.  284^ 
299.    This  note  itself  is  a  valuable  monograph. 

Jones  V.  Lewis,  8  Ired.  L.  70.  Power  of  Attorney,  pp.  343-348. 

McCay  v.  Burr,  6  Pa.  St.  147.  Abandonment  of  invention 
to  public,  pp.  443-452. 

MoJtchvfi  V.  Matchin,  6  Pa.  St.  332.  Adultery  of  insane  wife 
as  ground  for  divorce,  pp.  469-470. 

Morse  v.  Oamer,  1  Strobhart's  L.  614.  Distinction  between 
real  and  personal  covenants  generally,  pp.  569^78. 

ChevaUier  v.  iStroAam,  2  Tex.  116.  Common  carriers,  defini- 
tion and  liability,  pp.  648-664. 


OHIO  DECISIONS. 


SITFSBMS  COITBT. 


Hon.  W.  W.  Jommnr,  Cftiff  JuaMcr 


Obobob  W.  MoIltamb.  Hon.  Jom  W.  Osar. 

Rob.  Wiuuam  H.  Uvbon.  Hob.  Jokb  H.  Dotui. 


OolumXms^  OMo,  November  27, 1888. 

OBNSRAL  DOOKST. 

No.  1831.  Ohio  ex  rel.  Mutual  Reserve  Fund  life  Aasociation  o.  diaries  H» 
Moore,  Superintendent  of  Insnranoe.    Mandamus^ 

DOTLS,  J. 

Under  the  provisions  of  section  86306  of  the  Revised  Statutes,  as  amended 
April  18, 1883(80  Ohio  L.  180),  the  insurance  commissioner  cannot  be 
compelled  to  issue  bis  certificate  of  authority  to  do  business  in  this 
state,  to  a  corporation  organised  under  the  laws  of  another  state  to 
insure  lives  upon  the  assessment  plan,  where,  by  the  laws  of  snoh 
other  state,  Ohio  companies  organised  to  do  the  business  contem- 
plated jn  section  8630,  Revised  Statutes,  are  not  entitled,  m  of 
right,  to  a  certificate  of  authoritr  to  do  business  tiiierpin. 

Writ  refused. 
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S75.  BCiohael  Mulvey  and  Jamee  Reynolds  v,  Ira  S.  King.  Error  to  the 
DlBtriot  Court  of  Portage  County. 

Upson,  J. 

Where  a  person  by  means  of  false  representations  of  facts  materially 
affecting  the  identity  and  value  of  certain  real  estate,  induces  an- 
other to  enter  into  a  contract  for  the  pnrctiase  thereof,  upon  the 
fkith  of  such  representations,  and  upon  which  he  was  justified  In  re- 
lying, the  purchaser  may,  in  an  action  brought  by  the  vendor  for  the 
purchase  price,  recoup  the  damages  which  he  has  sustained  by  "reason 
of  such  false  representations,  although  the  vendor  believed  them  to 
be  true  when  made,  and  had  good  reason  for  so  believing. 

Judgments  of  the  district  court  and  court  of  common  pleas  reversed, 
and  cause  remanded. 

J12M.  Edward  F.  Staight  v.  The  Stote  of  Ohio.  Error  to  the  Court 
of  Common  Pleas  of  Logan  County. 

OXXT,  J. 

Where  an  application  for  a  marriage  license  is  made  to  a  deputy  clerk 
of  the  probate  court  who  is  holding,  without  a  new  appointment, 
during  a  second  tefm  of  the  Judg^  appointing  him,  and  such  deputy 
administers  an  oath  to  the  applicant  and  examines  him  as  to  the 
right  of  the  parties  to  such  license,  a  prosecution  for  perjury  cantaot 
be  maintained  against  such  applicant,  based  on  such  testimony,  for 
the  reason  that  the  path  is  not  administered  by  lawful  authority. 

Judgment  reversed  and  cause  remanded. 

207.  Benjamin  R.  Miles  v.  Frederick^Remiger,  Jr.  Error  to  DistrictCourt 
of  Scioto  County. 

MolLVAiKB,  J.    Held: 

1.  Whether  an  equitable  interest  in  an  instrument  for  the  payment  of 

money  passes  by  delivery— whether  such  instrument  be  negotiable 
or  not,  or  be  indorsed  or  not— depends  solely  on  t^  intention  of  the 
parUes.  But  a  secret  intention  inconsistent  with  ura  positive  acts  of 
the  party,  is  of  no  avail. 

2.  R.,  the  owner  of  k  county  order,  on  presenting  it  to  the  treasury  fbr 

payment,  was  requested  by  M.,  the  treasurer,  to  take  it  to  his  bank, 
which  he  did,  and  delivered  it  to  the  bank  without  indorsement,  and 
took  credit  for  the  amount  thereof  as  a  deposit  in  his  account,  sub- 
ject to  his  dheck  in  two  or  three  days  thereafter.  On  the  next  day 
the  bank  presented  the  ofder  to  the  treasurer*  for  redemption,  and 
the  same  was  satisfied  by  giving  credit  to  the  bank  upon  its  checks 
then  held  by  the  treasurer.  On  the  second  day  thereafter,  and  before 
R.  had  checked  on  any  portion  of  the  order  deposit,  the  bankfailed. 

HM  :  Without  showing  bid  faith  on  the  part  of  BC »  an  Action .  against 
him  by  R.  for  the  wrongful  conversion  of  the  eider,  cannot  be  main- 
tci^ned. 

Fut,    Jents  belojHr  reveraod. 
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880.  P«itrick  Grant  v.  H.  H.  Jones,  treasurer.  Error  to  the  District  Court 
of  Butler  County, 

JOHMSONy  C.  J. 

6.,  A  native  of  Ireland,  migrated  to  Canada  some  twenty-flye  yean  ago, 
and  after  living  thero  about  five  yean  became  a  peddler,  and  as  such 
traveled  through  several  of  the  United  States,  carrying  his  pack  of 
goods  and  selling  w|ierever  he  went.  As  apeddler,  he  thus  frequently 
visited  Lemon  township,  Butler  county,  and  there  loaned  money^ 
taking  real  estate  security,  and  thereafter,  his  occasional  visits  to  that 
township  were  continued  as  often  as  once  a  year,  in  his  business  as 
a  peddler  and  to  look  after  his  investments,  remaining  so  long  as  waa 
necessary  to  transact  his  business,  and  then  resuming  his  travels, 
carrying  his  notes  and  mortgages  with  him  wherever  he  went.  These 
visits  to  Liomon  township  were  for  the  temporary  purpose  stated,  and 
never  with  the  intention  of  making  that  place  his  permanent  abode. 
He  was  unmarried,  and  had  nahome  anywhere,  never  located  for 
business  in  any  place,  never  sought  to  change  his  domicile  of  origin^ 
nor  his  allegiance  as  a  British  subject,  nor  to  exerdse  any  of  the- 
rights  of  a  resident  citlsen  of  Ohio. 

Heldt  1.  That  for  the  purpoees  of  taxation  of  these  notes  and  mortgagee,. 
O.  was  not  a  resident  of  Ohio. 

2.  Credits  owned  by  a  non-resident  of  this  state  ara  not  taxable  hera,. 
unless  they  are  held  within  this  state  by  a  guavdian,  trustee,  or 
agent  of  the  owner  by  whom  they  must  be  returned  for  taxation* 
The  fact  that  such  credits  are  secured  by  mortgage  on  real  estate,, 
within  thif  state,  does  not  change  the  rule  that  credits  are  to  be 
taxed  at  the  residence  of  the  creditor,  and  not  of  the  debtor. 

Judgment  roversed. 

811.  Joseph  Bonham  v.  Mary  Ann  Mills..   Brxor  to  the  District  Court  of 

Fayette  County. 
Bt  thx  Coubt. 
In  an  action  of  fordbie  detainer,  the  defendant  may  demand  a  Jury  on 

the  appearance  day,  although  it  Is  subsequent  to  the  return  day  of 

the  summons. 
Judgment  of  the  district  court,  court  of  common  pless  and  Justice  of  the- 

peace  reversed,  and  cause  remanded  for  further  proceedings. 

S99.  P.  C.  A  St.  L».  Ry.  Co.  v.  Krabbs.  Error  to  the  District  Court  of  Mi- 
ami County.    Judgment  affirmed.    No  further  report. 

801.  Marvin  v.  Hickemell  et  al.  Error  to  the  District  Court  of  Hancock 
County.    Judgment  affirmed.    No  further  report. 

818.  Sweeney  et  al.  v.  Walsh  et  al.  Error  to  the  District  Court  of  Hamil- 
ton County*    Passed  for  proof  of  service  of  the  filing  of  plalntlflh' 

brief,  and  time  for  defendant  to  file  brief. 

819.  Dickey  et  al  v.  Vore  et  al.  Error  to  the  District  Court  of  Morgan 
County.  Judgment  reversed  on  the  ground  that  it  Is  sgainst  the 
weight  of  the  t vidcnec   No  ftirther  report* 
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32ft.  Cftmpbell  et  a1.  ▼.  Pruden.  Biror  to  the  District  Court  of  Hamilton 
County.  'Judgment  reversed  on  the  ground  tBat  the  facts  do  not 
amount  to  a  charge  on  the  separate  estate  of  a  married  woman.  No 
ftirtiier  report. 

1K29.  Commissioners  of  Darke  County  v.  The  Union  City  and  Teagarden 
Turnpike  Co.  Error  to  the  District  Court  of  Darke  County.  Dis- 
missed for  want  of  plaintiflh'  brief,  under  Rule  4. 

881.  Hall  et  al.  v.  Joslin.  Error  to  the  District  Court  of  Lucss  Coun^. 
Judgment  tnodifled  so  as  to  render  a  judgment  for  |8,000,  with  six 
per  cent,  interest  per  annum,  on  authority  of  Bailey  y.  Smithy  14  Ohio 
8t.  896 ;  MeCMan  ▼.  SorUr,  8  Ohio  L.  Jour.  484. 

2281.  Neil  v.  NeiL  Error  to  the  District  Court  of  Franklin  County. 
Judgment  of  the  district  court  .reversed,  and  tliat  of  common  pleas 
afl&rmed,  and  petition  dismissed.    No  ftirther  report. 

M OnOK  DOOKST. 

361.  Seymour  v.  P.  C.  A  St.  L.  Ry.  Co.    Motion  for  leave  to  file  a  petition 

in  error  to  the  District  Court  of  Licking  County.    Motion  granted. 
862.  Ziverink  o.  Moore.  Motion  for  leave  to  file  a  petition  in  error  to  the 

District  Court  of  BUunilton  County.    Motion  overruled. 
868.  Lucas  v.  The  State.    Motion  for  leave  to  file  a  petition  In  eiror  to  the 

Court  of  Common  Pless  of  Greene  County.    Motion  overruled. 
864.  Kirk  o.  The  State.    Motion  to  take  cause  No.  1867,  Oeneral  Docket, 

out  of  its  order  for  hearing.    Motion  granted. 

866.  Insurance  Co.  v.  Brown  et  al.  Motion  for  leave  to  file  a  petition  in 
error  to  the  District  Court  of  Hsmilton  County.    Motion  overruled. 

868.  Ohio  ez  rel.  Douglass  v.  Brewster,  auditor,  eta  Motion  for  an  alter- 
native writ  of  mandamus.    Motion  granted. 

867.  Johnston  v.  Royan.  Motion  for  leave  to  file  a  petition  in  error  to 
the  District  Court  of  Biiami  County.    Motion  overruled. 

.868.  Epmett  et  aL  v.  Doty,  Watson  A  Co.  Motion  for  leave  to  file  a  peti- 
tion in  error  to  the  District  Court  of  Franklin  County.  Motion  over- 
ruled. 

■860.  Ike  V.  Shaw  et  aL  Motion  for  leave  to  file  a  petition  in  ^rror  to  the 
District  Court  of  Shelby  County.    Motion  granted. 

AflSiaNM BUT  FOB  OBAL  ABOUKBHT 

Wedneadaiy,  December  6. 

466.  Smith  Bridge  Co.  ff.  Samuel  A.  Bowman,  trustee,  etc.,  and  the 

S.  J.  A  P.  R.  R.  Co.    Error  to  the  District  Court  of  Clarke  County. 
476.  Wm.  E.  Brown  v.  Samuel  Kuhn  et  al.    Error  to  the  District 

Court  of  Butler  County. 

Wedmeeday  December  12. 

478.  Cincinnati  ConsoUdated  Street  Ry.  Co.  v,  Jacob   Nolthenius. 

Error  to  the  District  Court  of  Hamilton  County. 
-400.  John  O'Brien  et  aL  v.  Board  of  Education  of  Hiram  township. 
JBnor  to  the  District  Court  of  Portage  County. 
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WednMdoif,  January  0. 

862.  Aetna  Insuranoe  Go.  v,  UhrUh  W.  Reed.    Error  to  the  District 

Court  of  Paulding  Ck>imt7. 
481.  Robert  H.  Tyler,  by  n.  f.  v,  Jeeee  Thornton. 
Wednesday,  JanMory  16. 

403.  Henry  N.  Raymond  etal.  v.  Biattle  D.  Roes.    Error  to  the  Die- 

trict  Court  of  Cuyahoga  County. 
4SS,  Manhattan  Life  Insurance  Co.  Vk  Emeline  T.  Abraham.    Error 
to  the  District  Court  of  Hamilton  County. 
Wedneaday,  January  28. 

504.  Samuel  Fosdick  v.  Cornelius  Van  Horn.    Error  to  the  District 

Court  of  Hamilton  County. 
642.  Swing  A  Mellon,  executors,  etc  v.  Chatfield  A  Woods.    Error 
to  the  District  Court  of /Clermont  County. 

Wedneaday^  January  SO. 

622.  John  H.  Ta^hom  et  al.  v.  Marietta  A  andnnati  R.  R.  Co.,  as 

re-organised.    Error  to  the  District  Court  of  Hamilton  County. 
6S4.  Jane  Swanger  v.  Wm.  H.  Lants  etal.    Error  to  the  District 
Court  of  Franklin  County. 

Wednesday^  F^ebrwiry  6. 

646.  John  W.  Rutherford  et  al.  v,  Henry  Brachman  etaL    Error  U> 

the  District  Court  of  Hamilton  County. 
660.  Jacob  ECarline,  executor,  etc  v.  First  National  Bank  of  Xenia» 
Error  to  the  District  Court  of  Greene  County. 

Wedneadayy  I^^)Tuary  20. 

467.  Chauncy  Winchell  v.  Frank  Frost.  Error  to  the  District  Court 
of  Portage  Count^fr. 

667.  Joseph  Rawson  et  al  v.  George  Bogen  et  al.  Error  to  the  Dis- 
trict Court  of  Hamilton  County. 

Wadmeaday,  Ftibruary  27. 

676.  Leopold  Burckhardt  v.  Fourth  National  Bank  of  CInoinnati.. 

Error  to  the  District  Court  of  Hamilton  County. 
684.  Wadsworth  Coal  Co.  v.  Silver  Creek  Mining  and  Railway  Co., 

Error  to  the  District  Court  of  Medina  County. 

Wednesday,  March  6. 

686.    Adin  G.  Hibbe,  administrator,  etc  v.  Union  Central  Life  Insur- 
ance Go.    Error  to  the  District  Court  of  Franklin  County. 
694.  Ohio  Valley  Insurance  Co.  v,  James  S.  Kirk  et  al.    Error  to  the 
District  Court  of  Hamilton  County. 

WednMday,  March  1^. 

606.  Abraham  Zimmerman  t^.  Mary  Zimmerman.    Error  to  the  DIs* 
trict  Court  of  Mahoning  County. 
N.  B.— Hits  being  published  preyious  to  the  making  up  of  the  docket 
for  the  January  term,  1884,  the  numbers  of  the  cases  are  those  of  the 
January  term,  1888. 
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DIGEST  OF  CASES. 


qHufe  of  Oovrt— iBnxpCidn  to  Paragraph, — Exception  taken  to  a  long 
**  paragraph^'  of  the  charge  of  the  court  is  insufficient,  when  the  particu- 
lar position  excepeed  to  is  not  indicated,  and  a  considerable  part,  at 
least,  of  the  whole  paragraph  is  unobjectionable.  Bheiner  v.  VnUm  Depot 
A  B'y  A  r.  Ob.,  Minn.  Sup.  Ot.,  Nov.  3, 1883.    17  N.  W.  Rep.  279. 


Coipoiatiea— «9ic&aeiipeioi^Jlf6CAod  of  Fayment-^Set-off.—X.  Where  the 
defendant,  as  a  subscriber  to  the  stock  of  a  corporation,  has  agreed  to 
lake  a  certain  amount  of  its  stock,  it  is  not  material,  as  between  him  and 
the  creditora  of  the  corporation,  in  what  manner  the  subscription  was 
payable,  whether  in  real  property,  money,  etc.  2.  In  an  action  against 
'snch  a  subscriber  brought  by  a  judgment  creditor  of  the  corporation, 
the  defendant  can  not  set  off,  as  against  the  plaintiff,  the  value  of  his 
aeryices  and  of  the  use  of  his  property;  debts  due  him  from  the  corpora- 
tion.   Singer  y.  Given.    la.  Sup.  Gt.,  June,  1883.    4  Col.  Ij.  Rep^  101. 


Criadaal  Law— ii2<5<.— 1.  The  commission  of  a  criminal  oflbnse  im-> 
plies  the  presence  of  the  defendant  at  the  necessary  time  and  place. 
Proof  of  an  alibi  is,  therefore,  as  much  of  ^  traverse  of  the  crime  charged 
as  any  other  defense,  and  proof  tending  to  establish  it,  though  not  clear, 
may,  nevertheless,  with  the  other  facts  of  the  case,  raise  doubt  enough 
to  produce  an  acqoittsl.  2.  A  reasonable  doubt  of  the  defendant's  pres- 
ence at  the  time  and  place  necessary  for  the  commission  of  the  crime, 
would  seem  necessarily  to  raise  a  reasonable  doubt  of  his  commission 
of  it.  3.  Proof  tending  to  establish  an  alibi^  though  insufficient  of  itself 
to  establish  that  fact,  is  not  to  be  excluded  from  the  case.  Whatever 
doubt,  if  any,  such  testimony  may  raise  in  the  minds  of  the  jurors,  is  fbr 
their  consideration ;  and  if  its  weight  alone  or  added  to  that  of  other 
evidence  in  the  case  be  sufficient  to  reduce  belief  in  their  minds  as  to 
the  defendant's  guilt,  to  a  reasonable  doubt,  they  should  acquit,  for  in 
eveiy  criminal  case,  when  all  the  proof  is  in,  the  final  question  for  the 
Jury  is,  are  all  the  essential  averments  of  the  indictment  proved  beyond 
a  reasonable  doubt.  People  v.  F\ing  Ah  Sing.  Osl.  Sup.  Ct.,  Oct.  26, 1888. 
12  Pac  Ooast  L.  J.  263. 


BqaitaUs  Belief— Jwrisdiefion  in  EquiHy  in  Federal  Cbttre«.— The  statu- 
tory provision  (section  728,  Rev.  Stats.),  that  suits  in  equity  shall  not  be 
sustained  in  either  of  the  courts  of  the  United  States  in  any  case  where 
thero  is  a  plain,  adequate  and  complete  romedy  at  law,  is  declaratory, 
and  does  not  exclude  the  courts  from  any  part  of  the  field  of  equitable 
remedies ;  and  while  it  is  the  duty  of  a  court  of  equity  not  to  attempt  to 
draw  within  its  cognisance,  a  case  where  the  romedy  at  law  is  plain  and 
adequate,  yet  to  apply  such  rule  it  must  appear  that  the  romedy  at  law 
Is  as  complete  and  efficacious  as  in  equity.  Dow  v.  Berry.  U.  S.  C.  C.  B. 
D.  Wis.,  Oct.  16, 1888.    18  Fed  Rep.  122. 
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Mwid$mo9^O(nnp0teney  of  Steroaeopie  Views  of  PremUes.— In  an  action 
againsi  a  city  to  reoover  damages  for  the  negligent  location  and  con- 
■traction  of  a  aewer  and  certain  atreeta,  whereby,  daring  a  flood,  plaint- 
iff's property  was  i^Jored,  steroscopic  views  of  the  premises  taken  after 
the  flood  may  be  admitted  in  evidence  to  show  the  condition  of  the  prop- 
erty. Oerman  Theoloffieta  School  v.  IhOmque.  la.  Sap.  Ct.,  Oct.  18, 1888. 
16  Ch.  li.  N.  80. 


Isssiitor— TbmMofM  Bari  of  Funeral  JEagi>m8es.—A  tombstone  is  & 
proper  ezpenditare  to  be  made  By.  an  ezecator  as  pertaining  to  the 
faneral  expenses,  and  may  be  made  without  any  direction  by  the  wlU^ 
and  although  the  estate  may  be  insolvent.  If  an  execator  ahoold  oh- 
reasonably  refase  to  make  application  to  the  coaH  for  a  proper  and  rea- 
sonable allowance  for  a  tombstone  or  monament,  the  widow  or  hein 
may  ask  for  such  allowance.  The  amoant  proper  to  be  expended  for 
faneral  expenses,  depends  apon  the  drcnmstances  of  the  deceased,  the 
osages  of  the  country  and  other  oonsideratsons,  and  should  be  deter- 
mined by  the  court  in  its  discretion.  CVxqm)  v.  ArmHronff,  la.  Sup.  Ct., 
Oct.  17, 1888.    16  Ch.  L.  N.  68. 

Viaadaleat  Fuebass— Jfiten<  Not  to  Pay.—l.  Where  a  purchaser  of 
goods,  who  is  at  the  time  insolvent  to  his  own  knowledge,  permits  a 
false  statement  of  his  condition  to  remain  upon  the  record  of  a  mercan- 
tile agen<7,  intended  to  give  him  credit,  and  three  days  after  the  pur^ 
chase  makes  an  assignment,  a  Jury  will  be  warranted  in  finding  flraudu- 
lent  intent  not  to  pay  for  goods.  2.  To  constitute  a  fraudulent  intent 
that  will  defeat  a  sale,  it  must  be  shown  that  the  purchaser  did  not  in- 
tend to  pay  for  the  goods.  lAndauer  v.  Hay.  la.  Sup.  Ct,  Oct.  17, 1888. 
17  Cent.  li.  J.  411. 


Oaaidlan— .Fbre^  InfafU^Senriee  ky  PiMieaiion.-^An  infant,  of  what- 
ever age,  residing  with  its  mother,  who  is  a  widow  and  a  resident  of  an- 
other state,  will  not  be  presumed  to  have  a  guardian  residing  in  this  state ; 
and  in  a  suit  against  such  infant,  for  the  purpose  of  foreclosing  a  mort- 
gage on  real  estate  situated  in  this  state,  it  will  be  sufficient  to  state  in 
the  ai&davit,  for  service  of  notice  by  publication,  **  that  said  •  •  e 
are  non-residents  of  the  state  of  Nebraska,  and  that  service  of  |k  sum- 
mons can  not  be  made  upon  them  in  this  state.  *  •  •  '*  Ddvia  v. 
Su$ton,    Neb.  Sup.  Ct.,  Oct.  0, 1888.    1  Denv.  L.  J.  807. 


Habeas  Corpus— iSeview  of  StamMnff  Omrt  on.— The  evidence  u^n 
which  a  prisoner  is  bound  over  and  committed  by  a  Justice  of  the  peaee^ 
may  be  examined  on  habeas  corpus,  for  the  purpose,  first,  of  deter; 
mining  whether  it  fkirly  and  reasonably  tends  to  show  the  commission* 
of  the<  offense  charged;  second,  whether  it  fairly  and  reasonably 
tends  to  make  out  probable  cause  for  charging  the  prisoner  with- 
its  commission.  But  the  Judgment  of  the  committing  magistrate 
ahould  not  be  reviewed  ftirther  than  is  necessary  to  determine  these 
two  propositions.  In  re  /SMI.  Minn.  Sup.  Ot.,  Sept.  19,  i8tt.  1  DenVtu 
li.  J.a06. 
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MomwtMA^What  Besidenee  Neceasary.—A  city  lot,  purohaaed  by  a 
aingle  man  in  contemplation  of  bia  marriage,  and  witb  the  intention  of 
making  it  a  homeatead,  will  be  exempt  aa  auch  from  the  levy  of  exeea- 
tion,  even  before  any  dwelling  la  erected  on  it,  if  the  man  and  hia  wife 
have  incloaed,  improved  and  uaed  it  with  the  oonatant  purpoae  of  making 
it  their  home  aa  aoon  aa  their  meana  will  permit.  Btake  v.  JSeake.  Mich. 
Sap.  Ct.,  Oet.  17, 1883.    17  Cent.  L.  J.  411. 


later^Btate  Oommeree— jR^wer  to  JSegultUe-  Where  VeHed—lUtiiroad  Tar- 
iffh—Mow  Ihr  (Tovemed  bj/  Stale  AcU,—!,  Article  1,  i  8,  of  the  Conatitu- 
tion  of  the  United  Statea,  oonfera  upon  oongreaa  the  power  '*  to  regulate 
commerce  with  foreigrn  nationa,  and  among  the  aeveral  atatea."  Thia 
power  of  oongreaa  la  exduaive.  It  followa  that  the  act  of  the  general 
aaaembly  of  Iowa,  approved  March  28,  1874,  providing  for  a  tariff  of 
maximum  chargea  for  the  tranaportation  of  freight  and  paaaengera  by 
railroada,  in  so  far  aa  it  relatea  to  through  ahipmenta  over  interstate 
linee,  ia  unconatitntional.  II.  The  court,  in  ita  opinion,  laid  down  the 
following  propoaitiona  aa  aettled:  (1.)  The  tr&naportation  of  merchan* 
diae  from  place  to  place  by  railroad,  ia  commerce.  (2.)  The  tranaporta- 
tion of  merchandiae  from  a  place  in  one  atate  to  a  place  in  another,  ia 
*'  commerce  among  the  atatea.*'  (3.)  To  fix  or  limit  the  chargea  for  aiich 
tranaportation,  ia  to  regulate  commerce.  (4.)  A  atatute  limiting  or  fixing 
auch  chargea  for  tranaportation  from  placea  in  one  atate  to  placea  in  other 
atatea,  ia  a  r^pilation  of  commerce  among  the  atatea. .  (5.)  The  power  to 
regulate  auch  commerce  ia  veated  by  the  conatitution  in  oongreaa.  (6.) 
Thia  power  of  congreea  ia  exclualve,  at  leaat  in  all  caaea  where  the  aub* 
jecta  over  which  the  power  ia  exerciaed,  are  in  their  nature  national,  or 
admit  of  one  uniform  aystem  or  plan  of  regulation.  Kaeiser  v.  IlHnoie 
Omt.  B.  a>.    U.  8.  G.  C.  8.  B.  Iowa,  Oct.  24, 1883.    18  Fed.  Rep.  151. 


Jaiy— 2h«tnMC£em.— In  inatructing  the  Jury,  undue  prominence  ahouM 
not  be  given  to  any  fact  or  drcomatancea  proven  in  the  caae.  PkUUps  v^ 
PMUipa.    Ky.Ct.  of  App.,  Oct.11,1883.    5  Ky.  L.  Rep.  270. 

lAbel—Seeret  Society — PrMUged  Oommunieaiion  —  Witnees,^!,  A^  be-- 
ing  on  trial  before  a  Maaonlc  lodge,  and  appellant  having  teatified 
againat  him,  appellee  made  affidavit  that  appellant  could  not  be  believed 
on  oath.  J7e7ci,that  the  affidavit  waa  not  a  privileged  communication.. 
2.  The  rule  that  every  one  who  belie vea  himaelf  poaaeeaed  of  knowledge, 
which,  if  true,  may  affect  the  righta  of  another,  may  in  good  faith  com- 
municate auch  knowledge  to  that  other,  appliea  to  caaea  only  where  the* 
partiea  are  in  peculiar  relation  to  each  other,  aa  principal  and  agent, 
father  and  aon.  And  doea  not  authorize  one  to  publiah  broadcaat  hia. 
belief  that  another'a  reputation  ia  auch  that  ,he  can  not  be  believed  on 
oath,  although  the  publication  be  made  in  good  faith.  3.  In  a  Judicial  pro- 
ceeding where  a  witneaa  ia  compelled  to  teatify,  he  ia  not  reaponaible^ 
though  hia  atatementa  are  untrue  (unlesa  they  amount  to  perjury).  But 
he  ia  not  allowed,  in  bad  fUth  and  knowing  that  hia  anawer  ia  irrelevant^ 
to  mali^  another  party.  Aiz  v.  OaldwelL  Ky.  Ot  of  App.,  Oct.  2,  1888.. 
ff  Ky.  L.  Rep.  275. 
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« 
IliliXafuiaM~Cb-operaf<M--Acieid0.--Wbere  a  oo-operatlTe  looieiy 
issueB  a  benefit  oertifloate,  exprooaod  to  be  **  subject  to  the  laws  of  the 
Older  then  in  foroe  or  thereafter  tp  be  enacted,"  and  subsequently  enaefe^ 
a  by-law  which  provides  that  such  a  certificate  shall  be  forfeited  if  the 
member,  whether  sane  or  insane,  shall  take  his  own  life,  such  certificate 
becomes  forfeited  upon  the  suicide  of  such  member.  KnigkU  of  CAe 
QMim  BtOe  ▼.  AinswortlL    Ala.  Sup.  Ct,  1883.    OenW  L.  J.  418. 


aas— 7b  Jteinstate  ExpM&d  Member  of  Ckmreh.—A  writ  of  man- 
damus will  not  lie  to  compel  a  religious  corporation  to  reinstate  a  mem- 
ber of  the  church  who  has  been  expelled  therefrom.  Sale  v.  I\rH  Beg. 
Bti^HstCh.    la.  Sup.  Ct,  Oct.  18, 1888.    16Ch.L.N.80. 


Vaster  and  Serraat— Afimtc^crf  Ckfrperation—Smplosfe  of  Fire  Depeuir 
msia.— The  relation  of  master  and  servant  does  net  exist  between  an 
employe  of  a  city  fire  department  and  the  municipal  corporation  itself, 
so  that  it  is  liable  for  injuries  resultiug  from  the  negligence  of  such  em- 
ploye.    Wiloox  V.  Chioago,   111.  Sup.  Ct.,  1883.    16  Rep.  662. 

Mortgage— i>eetf  Intended  ae— Parol  Bmdmce-^BSUwre  Advaneee^^l. 
A  deed  absolute  on  its  face  may  be  shown  to  have  been  intended  as  secu- 
rity only,  and  established  as  a  mortgage  by  parol  evidence.  2.  A  mort- 
gage may  be  given  to  secure  future  optional  advances,  and  contingent 
debts  and  liabilities,  as  well  i^s  those  already  existing.  The  only 
material  question  in  such  esses  Is  that  of  the  good  faith  of  the  trans- 
actions.   Madigan  v.  Mead,    Minn.  Sup.  Ct.,  Sep.  5, 1888     1  Den.  L.  J.  81G. 


Vsgligsnee—llaiZtM^t— l\cN»e  OroM<i^.— It  is  the  duty  of  one  about 
to  cross  a  railway  at  a  public  crossing  to  look  and  listen  for  approaching 
trains,  and  a  failure  to  do  this  will  constitute  concurrent  negligence, 
and  preclude  a  recovery  by  him.  Railway  companies  have  no  exclusive 
right  to  public  crossings;  there  the  duties  of  the  company  and  the  pub- 
lic are  reciprocal,  and  the  rights  of  each  are  governed  by  public  neoes- 
sity  and  convenience.  H,  A  T,  C,  B^,  Cb.  v.  WiUon*  Tex.  Sup.  Ct.,  Oct. 
9, 1888.    1  Denv.  L.  J.  306. 

.  Vew  Trial— Discretion  of  Oourt—Disturbing  Ferdiet.— The  granting  of 
new  trials  is  largely  a  matter  of  discretion.  Errors  in  the  admission  of 
testimony,  or  in  the  instructions  of  the  court,  even  though  material,  are 
not  always  sufficient  to  require  a  reversal.  It  is  only  where  the  case  has 
been  submitted  to  the  Jury  upon  a  wrong  theory,  or  where  the  court  is 
not  satisfied  that  justice  has  been  done,  or  is  of  opinion  that  a  new  trial 
will  or  ought  to  produce  a  different  result,  tliat  the  verdict  should  be 
disturbed.  Bowe  v.  MatthewM.  U.  S.  C.  C.  E.  D.  Mich.,  Oct.  15, 1883.  18 
Fed.  Rep.  132. 

Bemoval  of  Oaaie— OtfuetuMjp.^In  order  to  remove  a  cause  into  the 
federal  courts,  the  necessary  citisenshlp  must  have  existed  at  the  time 
suit  w:as  brought.  Brinkerhojg^  v.  Morris  Can.  d  Banking  Ob.  U.  6. 
C.  C.  D.  N.  J.,  Oct.  22, 1883.    18  Fed.  Rep.  97. 
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CURRENT  TOPICS. 


TEB  ontovxT  oomtT. 

Much  speculation  is  being  indulged  in  by  the  bar  through- 
out the  state,  with  respect  to  the^  creation  of  the  new  circuit 
court.  Widely  diversified  views  are  expressed  upon  man; 
vital  points,  such  as  the  number  of  circuits  into  which  the  state 
should  be  divided,  the  number  of  judges  in  a  circuit,  whether 
the  appellate  jurisdiction  of  the  court  should  be  extended 
beyond  that  now  conferred  upon  the  district  court  so  as  to 
permit  the  appeal  of  a  certain  class  of  jury  cases,  other  than 
will  cases,  whether  it  should  have  any  appellate  criminal 
jurisdiction,  and  the  term  and  salary  of  the  judges;  but  it  is 
hoped  that  by  the  time  the  legislature  meets,  sei^timent  will 
have  chrystalized  into  definite  form,  so  that  there  may  be  no 
misunderstanding  as  to  the  position  of  the  bar  upon  ques- 
tions of  such  importance,  both  to  the  lawyers  and  the 
people. 

The  matter  received  much  intelligent  examination  and 
discussion  in  the  constitutional  convention  of  1873.  The 
result  of  the  deliberations  of  that  body,  containing,  as  it  did, 
many  eminent  lawyers,  and  based  upon  carefully  compiled  sta- 
tics, is  worthy  of  attention.  It  was  finally  agreed  that  in 
order  that  a  term  might  be  held  at  least  twice  in  each  year  in 
each  county,  which,  in  many  counties,  is  almost  indispensa- 
ble, the  state  should  be  divided  into  seven  circuits,  in  each  of 
which  three  judges  should  be  elected.  Two  judges  wer«  nec- 
essary to  form  a  quorum  or  pronounce  a  decision.  Their 
term  was  fixed  at  eight  yjears. 
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It  is  dificult  to  see  how,  with  a  less  number  of  circuits  than 
seven,  the  business  of  the  court  can  be  satisfactorily  trans- 
acted. Hamilton  county  will  likely  insist  upon  constituting^ 
and  from  her  position  in  population  and  wealth,  is  probably 
entitled,  to  constitute  one  of  the  circuits.  The  unexampled 
growth  of  Cuyahoga  county  in  the  last  decade,  if  continued,, 
will  soon  place  her  in  the  same  category.  This  would  leave 
practically  seventeen  counties  to  a  circuit  to  constitute  the 
other  five.  If  two  terms  are  to  be  held  in  each  county  each 
year,  and  if  the  great  evil  of  hurried  and  illy  considered  decis* 
ions,  so  loudly  complained  of  in  the  district  court,  is  to  be 
corrected,  the  circuits  should  not  contain  more  than  this 
number  of  counties.  Otherwise  there  is  danger  that  the 
change  will  not  be  for  the  better,  tfnd  that  the  new  court  will 
fail  to  win  the  confidence  of  the  people. 


AOMunon  TO  thi  bas. 

Out  of  a  class  of  twenty-three  applicants  for  admission  to 
the  bar  examined  before  the  committee  of  the  supreme  court, 
on  the  fifth  inst.,  Messrs.  Wilber  Colvin,  £liiott  H.  Pendle* 
ton,  Jr.,  William  A.  Rogers,  Alexander  Elmslie  and  James  A. 
Wilkins,  were  admitted  to  practice.  Eighteen  of  the  appli- 
cants failed  to  pass  a  successful  examination.-  In  its  repiort,. 
the  committee  concur  in  the  recommendation  of  the  Novem- 
ber section  with  respect  to  extending  the  period  of  study  to 
three  years,  except  in  the  case  of  college  graduates,  whom, 
the  committee  say,  as  a  rule,  are  found  much  better  prepared 
than  applicants  who  have,  not  had  an  academic  education. 
The  committee  further  suggest  the  advisability  of  providing 
for  the  registration,  in  the  supreme  court,  of  persons  en- 
tering upon  the  study  of  the  law  with  a  view  to  admission 
to  the  bar. 

Chief  Justice  Johnson  gave  the  new  members  most  excel- 
lent advice  with  respect  to  their  duties  to  themselves  and 
their  profession,  and,  referring  to  the  frequency  of  applica- 
tions for  admission  by  those  who  lack  in  sufficient  general 
education,  suggested  the  great  importance  of  that  qualifica- 
tion as  a  groundwork  upon  which  to  build  a  professional 
career. 
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NOTES  OF  CASES. 


EX  POer  FACTO  XJLWB. 

The  recent  decision  in  the  Supreme  Court  of  the  United 
States  in  Kring  v.  Missouri,  107  U.  S.  221,  called  forth  a  most 
interesting  discussion  of  the  meaning  of  the  ex  post  facto 
clause  of  the  constitution. 

Kring  was  indicted  in  thQ  Criminal  Court  of  St.  Louis,  for 
murder  in  the  first  degree,  for  killing  Dora  C.  Broemser,  on 
January  4, 1876.  She  was  a  married  woman  of  respectahility, 
living  in  St  Louis  with  her  husband.  About  eight  o'clock 
in  the  evening  of  that  day,  Kring  appeared  in  the  alley  in 
the  rear  of  the  residence  of  Mrs.  Broemser,  and  sent  up  word 
to  her  in  the' house  that  he  wanted  to  see  her.  She  sent  back 
word^that  unless  he  went  away  she  would  send  her  husbanc 
down  to  him.  He  replied  that  she  knew  her  husband  wai 
out  of  town,  and  that  if  she  did  not  come  down  he  would  come 
up  stairs.  She  then  went  to  him  in  the  alley,  accompanied 
by  her  sister-in-law.  Kring  then  told  Mrs.  Broemser  that  he 
wanted  her  to  marry  him.  She  replied  that  she  had  a  hus- 
band and  children  and  could  not  do  so.  He  said  he  must 
have  an  immediate  answer,  and  required  her  to  say  whether 
or  not  she  would  go  with  him.  She  said  '^  no,"  and  started 
to  run.  Kring  then  fired  at  her  twice ;  one  shot  struck  her 
in  the  leg ;  the  second  penetrated  the  back  below  the  shoulder 
blade.  The  pistol  showed  that  it  missed  fire  at  the  third 
chamber ;  and  Mrs.  Broemser  stated  in  her  dying  declaration 
that,  as  fe-he  was  lying  on  the  ground,  he  put  the  pistol  to  her 
mouth,  and  drew  the  trigger,  but  the  pistol  missed  fire.  A 
few  days  afterward  Mrs.  Broemser  was  delivered  of  a  child, 
three  months  before  the  term,  which  died  before  its  mother, 
and  on  the  sixteenth  of  January  she  herself  died  from  the 
effects  of  the  wounds. 

Kring  was  tried  four  times  before  a  jury,  and  sentenced 
once  on  a  plea  of  guilty  of  murder  in  the  second  degree.  His 
case  came  three  times  before  the  court  of  appeals  and  three 
times  before  the  Supreme  Court  of  Missouri.    In  the  last 
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instance,  the  supreme  eoort  affirmed  the  judgment  by  which 
he  was  found  guilty  of  murder  in  the  first  degree  and  sen- 
tenced to  be  hung. 

At  the  trial  immediately  preceding  the  last  one  in  the 
court  of  original  jurisdiiction,  the  prisoner  was  permitted  to 
plead  guilty  of  murder  in  the  second  degree,  upon  an  under- 
standing with  the  prosecuting  attorney  that  his  sentence 
should  not  exceed  tei^  years'  imprisonment.  The  court,  how- 
ever, sentenced  him  to  twenty-five  years.  The  Supreme 
Court  of  Missouri  reversed  this  judgment  and  again  remanded 
the  cause.  When  the  case  was  again  called,  he  reftised  to  with- 
draw his  plea  of  guilty  of  murder  in  the  second  degree,  and 
refused  to  renew  the  plea  of  not  guilty  which  had  been  with- 
drawn on  the  former  trial.  The  court  then  made  sn  order 
setting  aside  his  plea  of  guilty,  and  directed  a  general  plea  of 
not  guilty  to  be  entered.  On  this  he  was  tried  and  convicted 
of  murder  in  the  first  degree. 

Kring  then  raised  the  point  that  the  acceptance  of  his  plea 
of  murder  in  the  second  degree,  and  his  conviction  and  sen- 
tence under  it,  were  an  accquiUd  of  the  charge  of  murder  in 
the  first  degree,  and  that,  he  could  not  again  be  tried  for  that 
offense.  The  law  of  Missouri,  at  the  time  the  offense  was 
committed,  was  conceded  to  be  that  when  a  conviction  was 
had  of  murder  in  the  second  degree  on  an  indictment  charg- 
.  ing  murder  in  the  first  degree,  the  defendant,  after  reversal, 
could  not  be  again  tried  for  murder  in  the  first  degree.  But 
the  Supreme  Court  of  Missouri  overruled  the  defense  upon 
the  ground  that-  by  Sec.  28,  Art.  .2,  of  the  new  constitution, 
which  took  effect  November  80, 1875,  the  rule  was  abrogated, 
and  laid  down  the  law  to  be  as  it  exists  in  Ohio,  according  to 
State  V.  BAimer^  20  Ohio  St.  572,  independently  of  legislation 
or  constitutional  provision ;  that  is,  that  when  a  verdict  for 
murder  in  the  second  degree  on  an  indictment  for  murder  in 
the  first  degree  is  set  aside,  or  reversed,  the  prisoner  on  a  new 
trial  may  be  convicted  of  murder  in  the  first  degree. 

Kring  presented  his  writ  bf  error  to  the  Supreme  Court  of 
the  United  States.  That  court,  hy  a  majority  of  one^  held 
as  to  Kring's  case,  the  abrogation  of  the  rule  Was  an  ex  pod 
Jddo  law,  aQd  hence  reversed  the  judgment. 

Justice  Miller  delivered  the  opinion  of  the  majority,  and 
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Justice  Matthews,  with  whom  there  were  Chief  Justice  Waite 
and  Justices  Bradley  and  Gray,  that  of  the  dissenters.  The 
history  of  the  ex  post  fo/cto  clause  of  the  constitution  is  exten- 
sively reviewed.  The  two  opinions  are  models  of  strength 
and  elegance.  The  sledge  hammer  blows  of  Justice  Miller  are 
irresistible  in  effect,  while  the  smooth,  incisive,  convincing 
logic  of  Justice  Matthews  appeals  to  the  reason  with  equal  if 
not  greater  force.  The  latter  is  persuasive  evidence  of  what 
the  law  was,  and  the  former  what  it  now  is  and  ought  to  be. 
For  if  laws  affecting  the  remedy,  in  any  material  respect  to 
the  disadvantage  of  a  prisoner,  may  be  applied  to  offenses 
committed  before  their  passage,  the  protection. against  oppres- 
sive legislation  afforded  by  the  constitutional  provision  in 
question  is  indeed  small. 


ORIGINAL  ARTICLES. 


DOMICIU  vo.  m. 

Hmhani  and  Wife. — The  domicile  of  the  husband  is  also  the 
domicile  of  the  wife ;  AUchiton  v.  Dickson,  23  L.  T.  R.  [n.  s.]  97  ; 
OgUtby  v.  SOlom^  9  Fed.  Rep.  860 ;  and  as  a  rule  she  can  not  ac- 
quire one  different  from  him,  so  long  as  they  remain  husband 
and  wife;  JBenneft  v.Bennett,  Deady  305.  It  is  the  husband's  privi- 
lege to  select  the  mutual  domicile,  where  she  is  bound  to  reside, 
and  whither  she  ip  bound  to  follow  him ;  Brown's  Domestic  Rel. 
16 ;  and  an  ante-nuptial  contract  not  to  take  the  wife  from 
her  parents  is  void ;  Hair  v.  Baity  10  Rich.  Eq.  163.  It  has 
been  held,  however,  that  the  wife  may  excuse  herself  from 
accompanying  her  husband  to  a  domicile  he  may  have 
selected,  on  the  ground  that  she  dislikes,  being  near  his  rela- 
tives; P&weU  V.  FtAodij  29  Vt.  148,  This  case  stands  alone,  and 
its  doctrine  is  doubtful.  Nor  can  she,  by  any  acts  of  her  own, 
against  his  will,  change  his  domicile ;  PorUrfiM  v.  City  of 
Augusta,  63  Me.  656.  But  a  wife  who  is  divorced  amensa  et  thoro 
may  acquire  a  domicile  and  citizenship  different  from  that  of 
her  husband,  so  as  to  be  able  to  sue  him  in  the  United  States 
courts  for  the  alimony  adjudged  to  her  by  the  court  in  the 
divorce  proceedings ;  Barbef  v.  Anier,  21  How.  582.    It  has 
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also  been  held  that  a  wife  may  acquire  a  different  domicile 
from  her  husband  where  it  is  necessary  or  proper  that  she  do 
60 ;    Chee(>er  v.  WUson,  9  Wall.  108. 

The  Supremo  Court  of  Pennsylvania  held  that  the  domi- 
cile settlement  of  a  pauper  woman,  divorced  from  her  hus- 
band, is  the  district  in  which  her  husband  resided  at  the  time 
the  divorce  was  procured ;  Overseen  far  Lake  County  v.  Oovereeen 
for  Canouin,  May  6,  78,  18  Alb.  L.  J.  116. 

It  has  been  held  in  England  that  in  determining  the  ques- 
tion of  a  man*B  domicile  it  is  material  to  consider  where  his 
wife  and  family  have  their  permanent  residence;  and  that  an 
intention  expressed  but  not  executed  can  not  countervail 
existing  facts ;  Flatt  v.  AUomey-OeMrol  of  New  South  WaleSj  88 
L.  T..R.  (N.  S.)  74. 


REPORTED    CASES. 


POBOXBU  DSTAmBr-SieHT  TO  DXKAn  JVXT  OV  A7P1ABAVCX  DAT. 

{Ohio  Supreme  OourL    November  27, 1888.) 

BoN^AM  V.  Mills. 

In  an  action  of  foroLble  detainer,  the  defcmdant  may  demand  a  Jury  on 
the  appearance  day,  although  it  is  subsequent  to  the  return  day  of 
the  snmmona. 

Ebbob  to  the  District  Court  of  Fayette  County. 

3f.  /.  WiUiamSy  for  plaintiff  in  error. 

C  A.  Palmer^  for  defendant  in  error. 

By  THE  CouBT.  In  an  action  of  forcible  detainer  before 
Yeoman,  a  justice  of  the  peace,  in  case  of  Mills  against  Bon- 
ham,  a  summons  was  issued  April  5,  1879,  returnable  April 
eighth,  requiring  Bonham  to  appear  April  ninth.  On  April 
ninth  Bonham  appeared  and  demanded  a  jury,  but  the  justice 
overruled  the  demand  on  the  ground  that  Bonham  had  waived 
the  right  by  failing  to  make  demand  on  April  eighth.  Excep- 
tion. Judgment  for  Mills ;  affirmed  in  the  court  of  common  pleas 
and  district  court. 

Reliance  was  placed  in  the  courts  below  on  a  remark  of 
Judge  Swan,  that  '*  it  would  seem,  from  the  provisions  of  the 
statute^  that  the  demand  for  a  jury  must  be  made  upon  the 
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return  day  of  the  summons."  Swan's  Tr.  (11  ed.)  662.  But 
upon  examination  of  that  which  precedes  and  follows  the  re- 
mark, read  in  the  light  of  former  statutes,  we  are  led  jto  the 
conclusion  that  he  did  not  intend  to  deny  the  right  to  demand 
a  jury  on  the  appearance  day.  The  court  erred  in  holding 
that  Bonham  was  too  late  with  the  demand.  The  opinion  of 
DoYLB,  J.  in  Hill  y.HoUister,  6  Week.  L.  Bull.  767,  is  in  accord- 
ance with  this  view. 

Judgments  revened  and  cause 
riBmanded. 
[To  appear  in  39  Ohio  St.] 


TAZAnOV— DOUOZLK-BVLX  AS  TO  CBXBIT8. 

{Ohio  £h^i^eme  C&urt.    Not.  27, 1888.) 

Grant  v.  Jones. 

G.,  a  native  of  Ireland,  migrated  to  Canada  some  twenty-five  yean  ago, 
and  after  living  there  about  five  years,  became  a  peddler,  and  aa  snob 
traveled  through  several  of  the  United  States,  carrying  bis  paok  of 
goods  and  selling  wherever  he  went.  Aa apeddler,  he  thus  frequently 
visited  liemon  township,  Butler  county,  and  there  loaned  money, 
taking  real  estate  security,  and  thereafter,  his  occasional  visits  to  that 
township  were  repeated  as  oiften  as  once  a  year,  in  his  business  aa 
a  peddler  and  to  look  after  his  investments,  remaining  so  long  as  was 
necessary  to  transact  his  business,  and  then  resuming  his  travels, 
carrying  his  notes  and  mortgages  with  him  wherever  he  went.  These 
visits  to  liCmon  township  were  for  the  temporary  purpose  stated,  and 
never  with  the  intention  of  making  that  place  his  permanent  abode. 
He  was  unmarried,  and  had  no  home  anywhere,  never  located  for 
business  in  any  place,  never  sought  to  changpe  his  domicile  of  origin, 
nor  his  allegiance  as  a  British  subject,  nor  to  exercise  snv  of  the 
rights  of  a  resident  dtisen  of  Ohio. 

Mddf  U  That  for  the  purposes  of  taxation  of  these  notes  and  mortgages, 
G.  was  not  a  resident  of  Ohio. 

2.  Credits  owned  by  a  non-resident  of  this  state  are  not  taxable  here, 
unless  they  are  held  within  this  state  by  a  guardian,  trustee,  or 
agent  of  the  owner  by  whom  they  must  be  returned  for  taxation. 
The  fEust  that  such  credits  are  secured  by  mortgage  on  real  estate, 
within  this  state,  does  not  change  the  rule  that  credits  are  to  be 
taxed  at  the  residence  of  the  creditor,  and  not  of  the  debtor. 

Erbob  to  the  District  Court  of  Butler  County. 

The  defendant  in  error,  as  treasurer  of  Butler  county,  Ohio, 
brought  suit  against  Patrick  Grant,  to  recover  $2,286.37,  being 
for  taxes  assessed  against  him,  in  Lemon  township,  Butler 
county,  Ohio,  for  the  years  1874, 1876, 1876, 1877, 1878.    The 
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same  certified  on  the  tax  duplicate  on  February  1, 1879,  by 
the  auditor,  S.  B.  Berry. 

The  answer  of  the  defendant  contained  a  general  denial  of 
his  liability  to  pay  the  taxes,  or  that  the  same  were  legally 
charged  against  him ;  says  he  is  a  native  of  Ireland ;  is  a 
subject  of  Great  Britain ;  never  was  a  citizen  of  the  state  of 
Ohio,  or  a  resident  therein,  and  that  he  never  resided  in 
Lemon  township. 

That  he  has  no  fainily  and  has  no  residence  anywhere. 
That  for  the  last  fifteen  or  twenty  years  his  business  has  been 
that  of  a  pedler,  and  during  all  said  time  he  has  been  engaged 
peddling  in  Pennsylvania,  Virginia,  Ohio,  Indiana,  Michigan, 
Illinois,  Iowa,  and  in  Canada  West.  That  he  has  no  personal 
property  except  some  notes  and  mortgages,  and  the  goods  he 
peddles,  all  of  which  he  carried  with  him,  wherever  he  went. 

He  denies  that  any  assessor  of  Lemon  township,  during  all 
of  said  years,  served  him  with  notice  to  list  any  personal 
property  of  any  kind,  and  he  denies  that  any  assessor  of 
said  township  made  any  return  to  the  auditor  of  Butler  county, 
Ohio,  of  any  personal  property  against  him. 

The  Court  of  Common  Pleas  of  Butler  County,  Ohio,  gave 
judgment  against  Grant  for  $1,273.70,  and  finding  that  his 
reiiience^  for  the  purpose  of  taauUiony  froni  second  Monday  of 
April,  1874,  until  second  Monday  of  April,  1878,  was  in  Lemon 
township. 

Patrick  Grant  filed  a  petition  in  error  in  the  District  Court 
o£  Butler  County,  Ohio,  to  reverse  said  judgment,  but  said 
court  affirmed  the  judgment  of  the  court  of  common  pleas ; 
see  Record,  pp.  2,  3,  4. 

This  petition  in  error  is  filed  in  this  court  for  the  purpose 
of  reversing  the  judgment  of  said  district  court  and  court  of 
common  pleas. 

The  bill  of  exceptions,  which  was  taken  before  the  law  was 
passed  relieving  this  court  from  a  review  of  the  evidence, 
shows  that  the  tax  was  levied  on  notes  and  mortgages,  owned 
by  Grant.  It  is  conceded*  that  Grant  had  no  real  estate  or 
chattel  property,  within  the  county,  so  that  the  only  question 
is,  was  he  subject  to  be  taxed  on  these  credits?  If  he  was  a 
resident  of  Lemon  township  he  was  properly  taxed,  otherwise 
not. 
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In  behalf  of  plaintiff  below,  S.  B.  Berry  testified,  that  hv 
had  known  Grant  for  six  years  or  longer ;  that  he  had  fre- 
quently been  in  Middletown  (in  Lemon  township)  and  was 
known  as  a  peddler  and  money-lender ;  was  there  once  a  year 
or  sometimes  oftener,  and  that  he  having  refused  to  list  his 
credits,  he  made  up  the  amount  against  him  from  an  examina- 
tion of  the  records. 

William  Cunningham,  the  assessor  for  Lemon  township  in 
1879,  testifies  to  serving  a  tax  notice  on  him  in  1879,  which 
he  refused  to  receive,  and  oaid  that  his  home  was  in  New 
London,  Canada  West,  and  what  tax  he  paid  was  paid  there, 
and  that  he  afterward  examined  and  found  that  hia  name  was 
not  on  the  duplicate  there. 

William  Stout  and  John  Weidenborrer,  Jr.,  testified  to  the 
same  conversaiion. 

William  Weikel,  the  assessor  in  1875,  says  that  he  knew 
Grant.  ^^  I  saw  him  in  Middletown,  which  is  in  Lemon  town- 
ship, in  the  spring  of  1875;  I  at  that  time  presented  him  with 
a  blank  tax  notice;  he  would  not  accept  it ;  said  he  was  not 
a  resident ;  said  he  had  no  property  subject  to  taxation  here ; 
this  was  in  spring  of  1875 ;  I  have  seen  him  there  at  Middle- 
town  two  or  three  times  a  year  since  I  saw  him  carrying  a 
pack ;  he  was  a  peddler ;  I  have  seen  him  in  Middletown  some- 
times a  Trumih  or  more  in  the  spring  of  the  year." 

L.  G.  Doty,  being  sworn  as  a  witness,  testified  as  follows : 
''  I  am  an  attorney  at  law  at  Middletown,  in  Lemon  township, 
Butler  county,  Ohio ;  I  have  known  Patrick  Grant  (defendant) 
intimately  from  1854-5;  to  this  time  his  business  was  that  of 
a  peddler  by  carrying  pack  on  his  back ;  he  never  had,  to  my 
knowledge,  any  residence  in  Lemon  township,  Butler  county, 
Ohio ;  he  never  to  my  knowledge  vo(ed  there ;  had  no  home 
there  that  I  know  of;  had  no  family ;  he  is  unmarried;  had 
no  place  to  do  business  there,  except  that  he  sometimes  did 
some  business  in  our  law  oflice ;  he  owned  no  real  estate  during 
all  that  time  in  Butler  county ;  he  had  no  personal  property 
during  all  that  time  in  this  county,  except  his  pack,  which 
he  carried  on  his  back  and  was  filled  with  linen  goods  and 
promissory  notes  and  mortgages ;  when  he  first  stopped  in 
Middletown  he  stopped  with  Paddy  McCue  (a  brother  Irish- 
man) but  during  the  last  four  or  five  years  he  stopped  at  Pat- 
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lickFlynn's;  his  business  at  Middletown  was  to  look  after 
notes  and  ooUect  the  interest  and  loan  the  same ;  he  usually 
came  once  a  year ;  sometimes  twice  a  year ;  he  always  came 
in  the  spring  of  the  year  to  get  his  interest  and  re-loan  it, 
and  then  he  would  go  away  with  his  pack  and  be  gone  for 
months ;  I  usually  calculated  for  him  the  interest  on  his  notes 
and  mortgages;  he  had  notes  and  mortgages  in  Butler  county 
to  the  amount  of  about  $16,000;  he  never  left  his  notes  or 
mortgages  with  me  or  with  any  one  else,  but  carried  them 
with  him;  he  was  never  long  in  Middletown  at  a  time;  in 
1874  I  first  consulted  him  about  his  business ;  he  had  a  note 
against  Paddy  McCue ;  I  sued  him  on  it  and  got  judgment; 
I  drew  up  notes  and  mortgages  for  him  to  amount  in  all  to 
about  $16,000  during  this  entire  period ;  he  has  a  note  and 
mortgage  on  myself  for  about  $6,000 ;  note  and  mortgage  on 
Thomas  Hagan  for  about  $2,500;  note  and  mortgage  on  Mark 
M.  Doty  for  about  $2,000;  note  and  mortgage  on  William 
Davison  for  about  $1,000;  note  and  mortgage  on  Paddy  Ford, 
$300;  note  and  mortgage  on  Peter  Newcomb,  |200;  note  and 
mortgage  on  George  Lane,  $1,100;  note  and  mortgage  on 
Simpson,  about  $2,000,  and  some  others ;  Patrick  Grant  was 
sometimes  sick  at  Middletown;  I  know  nothing  of  his  coming 
there  with  a  woman ;  he  always  came  to  Middletown  in  the 
spring  of  the  year;  the  interest  was  usually  due  on  his  notes 
and  mortgages  in  the  spring;  he  would  stay  away  and  perhaps 
we  would  not  see  him  till  the  next  spring;  for  the  last  two  or 
three  years  he  has  been  at  Middletown  perhaps  twice  a  year.; 
I  would  write  to  him  during  th^  year  at  different  points, 
Bvansville,  Indiana ;  Parkersburg,  Virginia,  and  other  places ; 
the  mortgages  were  mostly  on  real  estate  outside  the  village 
of  Middletown." 

William  H.  Todhunter,  being  sworn  as  a  witness,  testified 
as  follows :  "I  am  a  law  partner  of  L.  D.  Doty  at  Middletown, 
Lemon  township,  Butler  county,  Ohio;  I  have  known  Patrick 
Grant  eight  or  nine  years  past;  he  had  no  residence  in  Middle- 
town  at  any  time  to  my  knowledge ;  he  had  no  property  of 
any  kind  to  my  knowledge,  except  his  notes  and  mortgages, 
which  he  always  took  with  him ;  he  usually  returned  to  Mid- 
dletown in  March,  or  April  of  each  year  to  collect  his  interest, 
which   was  usually  due  about  that  time ;  he  has  been  here 
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about  twice  a  year  to  attend  to  this  business  and  look  after 
some  suits  he  had  brought  there  for  past  few  years ;  he  had  no 
business  room  at  Middletown  that  I  know  of;  sometimes  he 
did  his  business  in  our  law  office ;  I  collected  money  for  Grant 
and  gave  him  check  for  amount ;  he  never  left  the  notes  with 
us,  but  always  carried  them  with  him." 

Charles  F.  Gunckel,  being  duly  sworn  as  a  witness,  testified 
thus:  ''I  am  an  attorney,  residing  at  Middletown,  Lemon 
township,  Butler  county,  Ohio ;  have  known  Patrick  Grant 
for  ten  or  fifteen  years  past ;  he  had  no  reMence  in  Middletown, 
or  in  this  county,  to  my  knowledge;  he  always  claimed  his 
home  to  be  in  London,  Canada  West;  he  had  no  property, 
except  notes  and  mortgages,  and  a  pack." 

Patrick  Grant,  being  sworn  as  a  witness  in  his  own  behalf, 
testified  as  follows :  '^  I  was  born  in  the  county  of  Downe,  Ire- 
land; was  twenty  years  old  when  I  came  to  this  country ;  I 
am  now  and  have  always  remained  a  British  subject ;  I  am  a 
peddler ;  this  is  my  business ;  I  have  pedled  in  about  fourteen 
states  of  this  Union ;  I  never  had  a  house  or  rented  a  housQ 
in  Lemon  township  in  this  county ;  I  came  to  Lemon  town- 
ship only  to  pedle  or  to  collect  my  interest  and  to  re-loan  it;  I 
have  never  had  any  home  or  residence  in  Middletown  or  in 
Iiemon  township ;  I  had  no  property  of  any  kind  in  Lemon 
township  except  my  pack  (which  I  carried  on  my  back),  and 
my  notes  and  mortgages,  which  I  always  took  with  me ;  I 
bought  goods  at  Cincinnati  and  other  places,  and  had  them 
shipped  to  me  at  difierent  points  where  I  would  meet  them ; 
I  never  came  to  Middletown  except  on  business,  and  staid 
usually  but  a  few  weeks;  sometimes  I  would  be  absent  firom 
Middletown  two  years,  but  I  was  usuUly  there  once  a  year, 
sometimes  twice;  I  peddled  altogether  on  foot,  but  sometimes 
I  would  forward  my  pack  for  a  short  distance  by  railroad." 
Cross-examination :  *'  My  first  home  was  in  county  Downe,  Ire- 
land ;  had  no  home  in  the  United  States — never ;  I  went  from 
Ireland  first  to  Canada;  was  there  five  years  or  more;  I 
never  had  a  wife;  I  have  no  lands  in  Canada;  I  was,  during 
the  war,  arrested  in  West  Virginia  as  a  spy,  and  impris- 
oned at  Camp  Chase,  near  Cincinnati;  after  I  was  dis- 
charged I  went  to  Washington  City,  and  put  my  case  in 
the  hands  of  Lord  Lyons,  the  British  minister,  who  prom- 
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iaed  to  attend  to  it ;  from  Washington  I  went  to  Parkers- 
barg,  Virginia ;  staid  there  six  weeks,  and  ever  since  I  have 
been  peddling  in  the  different  states  of  the  Union ;  I  had  some 
money  loaned  in  Iowa;  in  1874  I  had  not  quite  $9,000;  in 
1876  I  had  aboat  $10,000;  in  1876  about  $11,000;  I  now  have 
about  $16,600  all  in  notes  and  mortgages,  on  land  and  real 
estate  in  Lemon  township ;  I  spent  about  two-thirds  uf  my 
time  in  the  United  States;  I  never  paid  any  taxes  in  Canada, 
or  in  any  other  place ;  when  I  went  to  New  London,  Canada 
West,  I  stopped  at  the  cheapest  boarding  house  I  could  find 
I  own  no  property  of  any  kind  in  New  London,  Canada  West 
I  have  no  home  anywhere,  U  was  every  place^  it  was  where  I  flopped 
after  the  war  was  over  I  intended  to  collect  my  money  in  the 
United  States  and  buy  property  in  New  London,  Canada  West, 
and  make  my  home  there,  but  there  was  so  much  discount  on 
paper  money  that  I  could  not  do  it,  and  now  when  paper 
money  is  about  equal  to  gold  I  cannot  collect  my  money." 

Patrick  Norton,  being  duly  sworn,  testifies  as  follows :  "I 
live  at  Middletown ;  I  have  known  Patrick  Grant  fourteen  or 
fifteen  years ;  he  has  always  been  a  peddler;  I  never  knew  him 
to  have  a  home  at  Middletown  or  Lemon  township;  he  never 
rented  or  occupied  a  room  there;  he  came  and  went  with  a 
pack  on  his  back  ;  when  at  Middletown  he  boarded  usually 
at  McCue's  house." 

Peter  Newcome,  being  sworn  as  a  witness,  testified  as  fol- 
lows: '*  Ihave  known  Patrick  Grant  last  seventeen  oreighteen 
years ;  he  has  always  been  a  peddler ;  I  never  knew  him  to 
have  a  house  or  place  of  business  in  Middletown  or  Lemon 
township." 

Thomas  Johnson,  being  s^orn  as  a  witness,  testified  as  fol- 
lows :  "I  live  at  Middletown ;  have  known  Patrick  Grant  six 
or  seven  years  past ;  he  is  a  peddler ;  I  never  knew  him  to  have 
a  home  in  Middletown  or  Lemon  township." 

The  foregoing  was  all  the  evidence  in  the  case  bearing  on 
the  question  of  residence. 

Thomas  Afooreand  Thomas  MiUilcin,  for  plaintiff  in  error. 

James  E.  Campbdl,  S,  Z.  Oard  and  O,  W.  Isaminger,  for  defend- 
ant in  error. 

Johnson,  G.  J.  By  the  well  settled  principles  of  the  common 
law,  Grant  was  a  non-resident  of  Ohio.    He  was  a  native  of 
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Ireland,  came  to  Canada  at  the  age  of  twenty,  resided  there 
five  years,  never  was  married,  was  a  pedler  by  oocnpation,  had 
no  home  anywhere,  and  no  property,  except  his  peddler's  pack 
of  goods  which  he  carried  with  him  on  his  back,  wherever  he 
went  pursuing  his  calling,  and  the  notes  and  mortgages  in 
controversy,  which  were  also  carried  on  his  person.  During 
twenty  or  more  years  he  traveled  over  fourteen  states,  visiting 
Middletown,  Lemon  township,  about  once  each  year.  During 
the  war  of  the  Rebellion  he  was  arrested  as  a  spy  in  West  Vir- 
ginia, and  imprisoned  in  Camp  Chase,  and  there  claimed  the 
rights  of  a  British  subject.  He  never  claimed  nor  exercised 
any  of  the  rights  of  a  resident  or  citizen  of  Ohio,  nor  had  he 
any  fixed  place  of  abode.  His  visits  to  Middletown  were 
always  of  a  temporary  character,  to  pursue  his  avocation  as  a 
peddler  and  look  after  his  investments.  He  never  evinced  a 
purpose  to  become  a  citizen  of  the  United  States,  nor  to  adopt 
a  home  in  Ohio.  Neither  by  word  or  act  did  he  look  to  a 
change  of  his  domicile  of  origin,  nor  of  his  allegiance  as  a  sub- 
ject of  Great  Britain.  He  was  what  may  be  called  a  wanderer. 

Upon  this  state  of  facts,  authorities  need  not  be  cited  to 
show  that  plaintiff  in  error  was  not  a  resident  of  Ohio,  within 
the  meaning  of  that  term  as  generally  used  incur  statutes,  or 
as  defined  at  common  law.  It  remains  to  be  determined 
whether  his  notes  and  the  mortgages  to  secure  the  same  on 
real  estate  in  .Ohio,  are  subject  to  taxation  in  the  township 
where  the  money  was  loaned,  they  never  having  been  held  in 
this  slate  by  a  resident  owner  or  by  any  resident,  agent, 
trustee,  or  guardian,  for  the  owner. 

The  tax  law  of  1859  (2  S.  &  C.  1438)  with  its  amendments, 
was  in  force  until  the  revision,  and  governs  the  case.  Section 
one  provides  that  '*all  property,  whether  real  and  personal,  in 
fhis  aUUe,  and  all  moneys,  credits,  investments  in  bonds,  stocks, 
joint  companies  or  otherwise  of  persons  residing  therein  *  *  * 
shall  be  subject  to  taxation."  By  section  two,  ''investments 
in  bonds''  and  ''investments  in  stocks"  are  taxable  here,  if 
they  are  held  by  persons  residing  in  this  state^  whether 
for  themselves,  or  as  guardians,  trustees  or  agents,  with- 
out regard  to  the  situs  of  the  state,  county,  municipal 
authority  or  body,  whether  within  or  without  the  state, 
issuing  them. 
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These  provisions  came  under  review  in  WorMngton  w.  SdK^- 
tiatij  25  Ohio  St.  1.,  where  it  was  held,  that  as  to  this  class  of 
property,  the  situs  of  the  creditor  and  not  of  the  debtor,  is  to 
determine  where  credits,  investment  in  bonds,  etc.,  are  to  be 
taxed,  and  that  the  tax  is  to  be  imposed  by  the  law  of  the 
creditor's  place  of  residence,  and  not  by  that  of  the  debtor. 

This  was  the  same  view  as  was  taken  by  the  Supreme  Coart 
of  the  United  States  in  The  Railroad  Co.  v.  Pennsyhania,  15 
Wallace  300,  where  the  state  undertook  to  tax  debts  owing  by 
a  corporation  resident  of  the  state,  without  regard  to  the  resi- 
dence of  the  creditor.  It  was  there  further  held,  that  the 
power  of  a  state  to  tax,  is  limited  to  persons,  property  and 
business  within  its  jurisdiction,  and  therefore,  non-resident 
creditors  were  not  subject  to  taxation  on  bonds  held  by  them 
though  secured  by  mortgage  or  real  estate  within  the  state. 

This  point  was  again  decided  by  this  court  in  Bradley  v. 
Bauer,  36  Ohio  St.  28.  It  was  there  held,  that  the  residence  of 
the  owner  of  shares  of  stock  in  a  foreign  corporation  deter- 
mined the  rights  of  this  state  to  tax  such  shares,  and  if  he  re- 
sided in  Ohio,  they  weie  taxable  here,  though  the  capital  was 
taxed  in  the  state  where  the  corporation  was  located.  It  is 
there  said  the  same  principle  governs  a  chose  in  action,  and 
that  *'  for  the  purpose  of  tj^xation  its  situs  is  that  of  the  domicile 
of  the  owner,  although  the  debt  is  secured  by  mortgage  upon 
realty  in  another  state." 

The  discussions  and  decisions  on  this  point  are  so  recent 
and  elaborate  that  it  is  needless  to  do  more  than  to  refer  to  a 
few  of  them ;  Tappen  v.  MerchanUf  National  Bank,  19  Wall  490 ; 
Ckmnty  of  Nor^mpUm  v.  Whetwell,  49  Pa.  St.  i526 ;  StaU  v. 
Braum,  3  Zab.  484;  OUy  of  Newark  v.  Assessor,  30  N.  J.  Law  13 ; 
Kirdand  v.  Hotchhiss,  42  Conn.  426 ;  the  last  case  came  before  the 
Supreme  Court  of  the  United  States,  and  will  be  found  re* 
ported  in  100  U.  S.  491,  where  it  was  again  held,  that  for  the 
purposes  of  taxation  a  dAi  has  its  situs  at  the  residence  of  the 
creditor,  and  the  doctrine  in  15  Wallace,  supra^  is  repeated. 

Our  statute  clearly  adopts  that  rule.  Whenever  the  person 
holding,  such  choses  in  action  resides  in  Ohio,  he  must  list 
for  taxation  such  credits,  whether  he  holds  them  as  owner, 
guardian,  trustee,  or  agent  If  they  are  held  within  the  state 
in  either  capacity,  they  are  within  the  jurisdiction  of  the 
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BUte  for  purposes  of  taxation.  If  they  are  not  so  held,  but 
are  owned  and  held  by  a  non-resident,  they  are  not  subject  to 
taxation. 

What  constitutes  a  person  a  resident  of  Ohio,  for  the  pur- 
pose of  voting,  of  admission  to  the  public  schools  and  benevo- 
lent institutions  of  the  state,  for  the  administration  of  estates 
and  in  other  cases,  has  been  a  frequent  matter  for  considera- 
tion in  the  courts.  There  is  no  substantial  differences  between 
the  word  residence  and  domicile  in  regard  «to  these  matters, 
though  they  are  not  always  synonymous.  For  business  pur- 
poses and  perhaps  for  purposes  of  taxation,  a  man  may  have 
more  than  one  residence,  but  he  can  have  but  one  domicile. 

Thus  in  SuUe  v.  Rosb^  3  Zab.  517,  the  domicile  of  one  Potter 
was  in  Georgia,  where  he  lived  most  of  the  year  and  exercised 
the  rights  of  a  citizen,  but  resided  during  part  of  the  year  in 
New  Jersey,  in  his  own  house.  It  was  held  that  his  real  es- 
tate and  tangible  property  in  New  Jersey  were  taxable  there, 
but  bonds,  stocks,  etc.,  owned  by  him  have  the  riJtus  of  his 
domicile  in  Georgia,  and  could  not  be  taxed  in  New  Jersey. 

That  case  is  instructive  both  as  to  the  power  of  the  state, 
and  the  policy  of  taxing  persons  on  things  in  action,  at  any 
other  place  than  the  domicile  of  the  owner.  The  policy  of 
this  state,  as  declared  in  the  statutes,  is  clearly  expressed,  and 
is  founded  in  wisdom.  If  we  concede  the  power  of  the  state 
to  tax  things  in  action  held  by  persons  not  residing  within 
its  jurisdiction,  which  is  denied  by  the  Supreme  Court  of  the 
United  States,  yet  no  attempt  has  been  made  to  exercise  such 
power.  The  policy  of  the  state  has  always  been  to  encourage, 
rather  than  repel  such  investments  of  non-resident  owners, 
and  hence  the  statute  provides,  that  such  credits  are  taxable 
at  the  residence  of  the  owner,  if  he  is  a  resident,  or  where  they 
are  held  within  the  state  by  a  guardian,  trustee,  or  agent  of 
the  owner,  if  they  hold  them  within  the  jurisdiction  of  the 
state,  but  if  the  owner  does  not  reside  within  the  state,  and 
such  credits  are  not  held  within  the  state  by  an  agent, 
guardian,  or  trustee  of  such  owner,  the  residence  of  the  owner 
fixes  the  ritas  of  the  credits.  The  act  of  1861,  taxing  ''  transient 
traders  (S.  &  S.  760),  which  is  part  of  the  revised  statutes,  pro- 
vides that  if  any  such  person  shall  locale  in  any  phace^  in 
this  state,  his  utock  in  trads  is  liable  to  taxation,  but  there  is 
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no  requirement  that  he  shall  be  taxed  on  his  credits  or  other 
investments.  If  such  trader  is  not  a  resident  of  Ohio,  he  cornea 
under  the  rule  above  stated,  but  if  residing  in  the  state,  then 
such  credits  follow  the  residence  of  the  owner. 

Judgmenla  of  the  diatriet  court  amd 
of  the  common  pleas  reoened  and 
the  cauae  remanded. 
[To  appear  in  39  Ohio  St.] 


MASnOt  AVD  SIBVAn— RAILBOAD-VlGUeBIOS  OF  COVTEAOTOB— 
BBiFOVSIBIIJTT  OF  COBPOKAnon. 

(Ohio  Supreme  Oowrt,    November  13,  1888. 

HuoHBs  V,  Railway  Co. 

1.  In  respect  to  the  liability  of  an  employer,  for  the  negligpenoe  or  mla- 
oondact  of  an  employe,  whether  agent,  servant,  or  independent  con- 
tractor, the  law  makes  no  distinction  between  natural  persons  and 
oorporatioas. 

3.  A  corporation  organised  for  the  purpose  of  constructing  and  operating 
a  railroad,  having  acquired  its  right  of  way  by  the  exercise  of  the 
power  of  eminent  domain,  or  otherwise,  may  contract  with  another 
person  for  the  construction  of  the  whole  or  any  part  of  the  road, 
without  retaining  the  right  to  control  the  mode  or  manner  of  doing 
the  work;  and  in  such  case  the  corporation  is  not  liable  to  third  per- 
sons fo^  an  injury  resulting  from  the  carelessness  or  wilful  act  of  the 
contractor. 

t.  But  if  the  corporation  retain  control  over  the  mode  and  manner  of 
doing  the  work,  the  relation  of  independent  contractor  does  not  exiair 
and  the  employer  is  liable  for  an  injury  to  third  persons  fh>m  the 
carelessness  or  wilful  wrong  of  the  contractor  while  engaged  in  the 
performance  of  the  work. 

i.  A  right  reserved  in  the  contract,  on  the  part  of  the  railroad  company 
to  direct  as  to  the  quantity  of  work  to  be  done,  or  the  condition  of 
the  work  when  completed,  is  not  a  right  to  control  the  mode  or  man- 
ner of  doing  the  work,  within  the  rule  aboVe  stated. 

$.  When  an  employer  retains  control  over  the  mode  and  manner  of  doing 
a  specified  portion  of  the  work  only,  and  an  injury  results  to  a  third 
person  firom  the  doing  of  some  other  portions  of  the  work,  the  con- 
tractor alone  is  liable. 

a.  Thie  rule  of  non-liability  on  the  part  of  the  .employer  for  the  wrong  of 
the  contractor,  applies  to  contracts  in  respect  to  real  estate  as  well  aa 
movable  property,  eaenpC,  that  owners  of  real  estate  cannot  relieve 
themselves  for  liability,  through  the  intervention  of  a  contractor,  for 
the  erection  of  a  nuisance ;  nor  for  an  injury  to  third  persons,  neces- 
M^rUy  or  naturally  resulting  fh>m  doing  the  work  in  the  manner  it 
was  contracted  to  be  done. 
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Brbor  to  the.  Superior  Court  of  Cincinnati. 

Mrs.  Hughes,  her  husband  joining,  brought  her  original  ac- 
tion against  the  Cincinnati  &  Springfield  Railway  Company, 
for  that,  in  constructing  its  railroad  through  her  lands,  the 
defendant  had  wrongfully  piled  large  quantities  of  waste 
dirt  upon  her  arable  lands  not  embraced  within  the  right 
of  way,  whereby  the  lands  so  covered  with  the  waste  dirt 
became  untillable  and  wholly  worthless,  to  her  great  dam- 
age, etc. 

An  issue  of  fact  having  been  joined,  a  j^ry  was  empaneled 
and  the  plaintiff  offered  testimony.  After  the  plaintiff  dosed 
her  testimony,  the  court,  on  motion  of  defendant,  directed  the 
jury  to  return  a  verdict  for  defendant,  which  was  done  accord- 
ingly. After  verdict,  a  motion  for  a  new  trial  was  made  by 
plaintiff,  which  the  court  overruled  and  rendered  judgment 
for  defendant.  A  bill  of  exceptions  containing  all  the  testi- 
mony was  filed.  This  judgment,  at  special  term,  was  affirmed 
at  general  term  of  the  Superior  Court  of  Cincinnati. 

FoUel  &  Dawwriy  and  X  M,  Spencer,  for  plaintiff  in  error. 

MaUhews  &  Shoemaker,  for  defendant  in  error. 

McIlvaine,  J.  The  record  shows  that  in  the  year  1871,  the 
Cincinnati  &  Springfield  Railway  Company,  having  acquired 
a  right  of  way,  one  hundred  feet  wjide,  through  the  lands  of 
plaintiff  and  others,  entered  into  a  contract  with  Snell,  Den- 
ton &  Co.,  for  the  construction  of  its  railroad  through  said 
premises,  as  follows : 

*•  These  articles  of  agreement,  made  and  concluded  this 
19th  day  of  May,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  seventy-one,  by  and  between  Nixon  Denton,  B. 
H.  Williams,  Abner  Taylor,  James  Aken,  Thomas  Snell, 
James  T.  Snell,  as  Snell,  Denton  &  Co.,  of  the  first  part;  and 
the  Cincinnati  &  Springfield  Railway  Company,  of  the  second 
part. 

''Witness:  That  for  and  in  consideration  of  the  payments 
and  covenants  hereinafter  mentioned,  to  be  made  and  per- 
formed by  said  railroad  company,  the  said  party  of  the  first 
part  doth  hereby  covenant  and  agree  to  construct  and  finishi 
in  the  most  substantial  and  workmanlike  manner,  to  the  satis- 
faction and  acceptance  of  the  engineer  of  the  Cincinnati  A 
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Springfield  Railway  Company,  all  the  grubbing  and  clearing, 
excavation,  embankment,  on  sections  number  one  (1)  to 
twenty-four  (24),  both  inclusive,  of  the  Cincinnati  A  Spring- 
field Railway,  between  Cincinnati  and  Dayton,  the  said  work 
to  be  done  as  described  in  the  following  specifications,  and 
agreeably  to  the  directions,  from  time  to  time,  of  the  said 
engineer  or  his  assistants,  and  finished  on  or  before  the  first 
day  of  February,  in  the  year  one  thousand  eight'hundred  and 
seventy-two. 

*'  Chrubbmg  and  ebaring, — When  the  surface  of  the  ground  on 
which  embankments  are  to  be  built,  is  not  more  than  one  (1) 
foot  below  the  grade  line,  and  in  all  cases  where  excavations 
are  to  be  made,  the  trees,  stumps,  and  saplings  on  the  entire 
ground  over  which  excavations  will  extend,  shall  be  grubbed. 
AH  stumps,  trees,  and  saplings  not  required  to  be  grubbed, 
and  standing  on  the  ground  to  be  occupied  by  embankments, 
shall  be  chopped  down  close  to  the  surface  of  the  ground,  and 
so  as  to  be  not  less  than  one  foot  below  grade.  The  entire 
ground  on  which  embankments  or  excavations  are  to  be  made, 
and  such  additional  width,  not  exceeding  fifty  feet  on  each 
side,  as  the  engineer  of  the  railroad  may  direct,.8hall  be  cleared 
of  all  trees,  logs,  brush  and  other  perishable  matter,  and  all 
fences  shall  be  removed  to  or  beyond  the  limits  of  the  right 
of  way  of  the  company.  The  fences,  buildings,  timber  and 
wood  on  the  line  of  the  railroad  are  the  property  of  the  raiU 
road  company  or  of  the  land  owners,  and  may  be  taken  down 
and  removed  by  the  owner  within  a  reasonable  time,  and  all 
such  as  shall  not  be  so  removed  shall  be  cleared  off  by  the 
contractor  and  piled  .up  and  preserved  for  the  use  of  the  owner,, 
on  the  direction  of  the  engineer.  The  contract  prices  will  be 
understood  as  covering  and  including  all  grubbing  and  clearing: 
necessary  or  required  at  borrowing  pits. 

'*  Eaarthwwrh. — The  grading  will  generally  be  for  a  single-track 
railroad,  with  excavations  twenty-two  feet  wide  at  grade  line, 
and  embankments  sixteen  feet  wide  at  grade  line,  but  increased 
width  shall  be  made  for  passing  places  or  side-tracks,  at  such 
places  as  the  engineer  may  direct.  Grade  line  is  eighteen 
inches  below  the  height  at  which  the  tops  of  the  cross-ties  are 
to  be  placed  for  the  railroad  track  on  the  grade  when  fin- 
ished. 
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^^Excamaian  will  include  all  cuttings  for  the  road-bed,  for 
ditches  and  drains,  for  changing  turnpike  or  common  roads 
and  channels  of  streams  and  all  other  cuttings  necessary  to 
or  connected  with  the  railroad,  and  which  shall  be  directed 
by  the  engineer.  Excavation  will  be  measured  in  the  prism 
of  the  road-bed  while  the  material  is  in  place.  Material 
wasted  after  being  excayated,  and  not  placed  in  embankments, 
will  be  paid  for  as  excavations  only.  Excavations  will  be  of 
such  width  and  depth,  and  with  the  side  slopes  of  such  incli- 
nation as  the  engineer  may  direct.  Earth  taken  from  roadway 
excavations,  and  hauled  three  hundred  feet  and  less,  and 
placed  into*  roadway  embankments,  will  be  estimated  as  exca- 
vations only,  and  for  all  earth  from  roadway  excavations, 
hauled  three  hundred  feet  and  over,  and  placed  into  roadway 
embankments,  the  contracts  will  specify  the  price  to  be  paid  per 
cubic  yard  for  each  one  hundred  feet  haul  over  three  hundred 
feet,  in  addition  to  the  price  for  roadway  excavations;  but  no 
other  measurements  or  allowance  will  be  made  for  roadway  em- 
bankments made  from  earth  taken  from  roadway  excavations. 
Earth  from  roadway  excavations  to  be  hauled  into  embank- 
ments, as  far  as  the  engineer  directs,  not  exceeding  two  thousand 
feet.  In  all  cases  where  earth  from  roadway  excavations  is 
wasted  or  carried  into  spoil-bank,  a  space  of  three  feet  must  be 
left  between  the  top  slope  of  the  excavations  and  such  spoil- 
banks,  and  the  earth  so  wasted  must  be  so  placed,  and  spoil- 
banks  so  formed  us  to  slope  backward  from  the  road-bed  ex- 
cavation in  such  manner  as  the  engineer  shall  direct,  and  so  as 
to  carry  all  surface  water  from  the  road-bed.  Earth  from  road- 
way excavations  wasted  or  carried  into  spoil-banks,  will  be  esti- 
mated as  excavations  only,  and  no  allowance  will  be  made  for 
haul.  Rock  excavations  will  be  fourteen  feet  in  width  at 
grade,  with  such  side  slopes  as  the  engineer  shall  direct.  All 
rock  taken  from  the  cuts  shall  be  piled  up  along  side  of  cuts, 
as  directed  by  the  engineer,  and  be  the  property  of  the  rail- 
way company. 

^'  Excavations  will  be  classified  as  solid  rock,  loose  rock,  and 
earth  excavations. 

"  Solid  rock  excavation  will  include  all  sand  rock  or  lime  rock 
which  may  be  found  in  place,  or  which,  if  not  so  found,  shall 
be  in  masses  or  blocks,  each  containing  over  one  cubic  yard  ; 
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and  also,  all  the  interljing  stratified  slate  between  the  differ- 
ent strata  of  limestone  in  place. 

''  Loom  rock  excawUion  will  include  all  detached  rocks  contain- 
ing oyer  one  cubic  foot  each. 

^*  Earth  exeavation  will  include  all  material  which  does  not 
specifically  belong  to  rock  excayation. 

''  Ehnbanhmenta  for  road-bed  of  railroad,  for  common  roads, 
road  crossings,  bridge  approaches,  guard  banks,  and  embank- 
ments of  whatsoeyer  kind  required  to  construct,  or  for  what- 
soeyer  purpose  incidental  to  or  connected  with  the  construe-, 
tion  of  the  railroad,  and  which  may  be  required  by  the  en- 
gineer in  charge,  shall  be  built  at  his  direction.  Embank- 
ments shall,  as  far  as  practicable,  be  built  of  the  material 
taken  from  the  cuts.  They  shall  be  commenced  at  bottom  of 
ftiU  width,  and  carried  up  with  the  required  slope.  The  form 
and  dimensions  of  embankments  shall  conform  to  the  stakes 
and  directions  of  the  engineer,  and  embankments  which  will 
be  required  about  masonry  shall  be  built  at  such  time,  and  in 
such  manner,  and  of  such  material,  as  the  engineer  shall 
direct.  Embankments  shall  be  built  of  such  bight  and  width 
as  will,  in  the  opinion  of  the  engineer,  leaye  them  of  full  sise 
when  they  shall  have  become  fully  settled  and  compact.  Em- 
bankments made  from  borrowed  earth  will  be  measured  in  the 
prism  df  the  road-bed,  and  in  no  case,  unless  specially  directed 
by  the  chief  engineer,  will  borrow  pits  be  measured.  Bor- 
rowed earth  to  form  embankments  will  be  taken  from  such 
place  as  may  be  selected  by  the  engineer,  and  the  excayation 
made  in  borrow  pits  shall  be  so  shaped  and  worked  as  not  to- 
unnecessarily  injure  or  disfigure  the  lands  on  which  they  are 
made.  Should  the  engineer  require  borrowed  earth  to  be 
hauled  oyer  three  hundred  feet  into  embankments,  then  the 
haul  oyer  three  hundred  feet  to  be  paid  for  at  the  contract 
price  for  haul.  All  borrowing  ditches,  from  which  earth  is 
taken  to  form  embankments,  must  be  so  worked  and  shaped 
as  to  leaye  good,  continuous  and  uniform  ditches,  to  afford 
free  passage  to  all  water  along  and  from  said  ditches.  The 
inner  side  of  all  such  ditches  must  haye  same  slope  as  roadway 
embankments ;  a  berme  of  two  feet  where  embankments  are 
fiye  feet  and  less,  and  three  feet  where  embankments  are  oyer 
fiye  feet,  must  in  all  cases  be  left  between  the  otrter  toe  or  base 
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of  embankment,  and  the  inner  angle  of  side  or  borrowing 
ditches.  Embankments  shall  be  built  in  layers  of  not  more 
than  three  feet  vertical  hight,  extending  across  the  bank  for 
its  full  width.  In  case  where  temporary  trestling  is  required, 
in  order  to  grade  the  track  as  first  laid  over,  or  from  masonry 
or  streams  or  uneven  ground,  such  trestling  shall  be  built  by 
the  contractors  without  charge  to  the  company.  And  in  all 
cases  the  contract  price  for  work  will  be  understood  td  cover 
and  include  all  materials,  labor  and  expense  required  for  the 
work,  and  everything  required  for  or  incidental  to  the  carry- 
ing on  or  completion  of  the  same. 

*'  Whenever  the  route  of  the  railroad  is  traversed  by  pub- 
lic or  private  roads,  commodious  passing-places  must  be 
kept  open  and  in  safe  condition  for  use.  And  in  passing 
through  farms  or  lots,  the  contractor  must  also  keep  up,  at 
his  own  expense,  such  fences  as  will  be  necessary  for  the 
preservation  of  the  property  and  the  trees,  grass,  and  other 
crops. 

''  The  work  to  be  commenced  as  soon  as  the  railway  com- 
pany acquire  title  to  the  lands  upon  which  the  work  is  to 
be  done. 

"  No  charge  shall  be  made  by  the  contractor  for  hindrance 
or  delay,  from  any  cause,  in  the  progress  of  the  work  or  any 
portion  thereof. 

"  All  of  the  work  shall  be  done  in  a  neat,  substantial  and 
workmanlike  manner,  and  at  the  time  of  the  acceptance  of 
any  part  of  it,  the  same  shall  be*  neatly  trimmed,  and  in  aU 
respects  fully  completed,  to  the  satisfiiction  of  the  engineer  in 
charge. 

''  And  the  said  Cincinnati  &  Springfield  Railway  Company 
doth  promise  and  agree  to  pay  to  the  said  party  of  the  first 
part,  for  completing  this  contract  as  follows,  viz. : 

"  For  grubbing  and  cleaning,  ten  (10)  dollais  per  station  of 
one  hundred  feet,  for  work  actually  done. 

"  For  earth  excavation,  per  cubic  yard,  nineteen  (19)  oents. 

*'  For  rock  excavation,  per  cubic  yard :  Loose  rock  excavation, 
seventy  (70)  cents ;  solid  rock  excavation,  one  dollar  and  ten 
cents  ($1.10.) 

'^  For  haul,  per  cubic  yard,  per  one  hundred  feet  after  first 
three  hundred  feet,'One  and  one-half  (1^)  oents. 
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''  For  embankment  from  borrowed  earth,  per  cubic  yard 
twenty  (20)  cents. 

''  And  for  all  work  for  which  no  price  shall  be  fixed  in  this 
contract,  such  price  as  shall  be  agreed  on  by  the  parties,  or, 
if  the  parties  shall  not  be  able  to  agree,  such  price  as  the  en- 
gineer shall  deem  reasonable  and  fair. 

"On  or  soon  after  the  first  day  of  each  month,  during  the 
progress  of  this  work,  an  estimate  shall  be  made  of  the  rela- 
tive value  of  the  work  done,  to  be  judged  of  by  the  engineer ; 
and  ninety  per  centum  of  the  amount  of  said  estimate  shall 
be  paid  to  the  party  of  the  first  part,  by  the  twelfth  of  the 
month  in  which  said  estimate  shall  be  made;  and  when  all 
the  work  embraced  in  this  contract  is  completed,  agreeably  to 
the  specifications,  and  in  accordance  with  the  directions  and 
to  the  satisfaction  and  acceptance  of  the  engineer  of  said  rail- 
road company,  there  shall  be  a  final  estimate  made  by  said 
engineer,  of  the  quantity,  quality,  character,  and  value  of  said 
work,  according  to  the  terms  of  this  agreement;  and  within 
ten  days  after  date  of  such  estimate,  the  balance  appearing 
due  to  the  party  of  the  first  part  shall  be  paid  to  the  said 
first  party,  upon  the  said  party  giving  a  release  to  the  said 
railroad  company  from  all  claims  and  demands  whatsoever, 
growing  in  any  manner  out  of  this  agreement;  and  when 
any  three  (3)  consecutive  sections  thereof  shall  be  fully 
finished  as  above,  the  same  shall  be  accepted  by  said 
company. 

'^  It  is  further  covenanted  and  agreed,  between  the  said  par- 
ties, that  said  party  of  the  first  part  shall  give  personal  atten- 
tion and  superintendence  to  the  work  embraced  in  this 
contract. 

*'  The  said  party  of  the  first  part  furlher  agrees  not  to  keep, 
or  suffer  to  be  kept  or  used,  ardent  spirits  on  the  work,  or  in 
any  hous&pr  tenement  builtor  occupied  by  said  party,  or  by  the 
workmeiran  the  employment  or  under  the  control  of  said  party, 
on  or  neclr  said  road ;  and  agrees  to  discharge  from  his  employ- 
ment, and  from  the  work,  any  person  who  is  guilty  of  a  breach 
of  this  regulation. 

"  It  is  further  agreed  and  understood,  that  the  work  embraced 
in  this  contract  shall  be  commenced  within  twenty-five  (25) 
days  (or  as  soon  as  the  right  of  way  is  obtained)  from  this 


Ohio  Law  Joubnal.  615 

date,  and  prosecuted  with  sach  force  as  the  engineer  may  deeo) 
adequate  to  its  completion  within  the  time  specified ;  and  if 
at  any  time  the  said  party  of  the  first  part  shall  refuse  or  neg- 
lect to  prosecute  the  work,  and  every  part  of  it,  with  'a  force 
sufficient  in  the  opinion  of  the  said  engineer  to  secure  its  com- 
pletion within  the  time  specified  in  this  agreement,  then 
and  in  that  case,  the  engineer,  or  such  other  agent  as  he  may 
designate,  may,  on  ten  days'  notice,  proceed  to  take  possession 
of,  and  use  in  completing  the  work  or  any  part  of  it,  such  tools, 
machinery,  tenements  and  other  buildings  and  supplies  or 
materials  as  may  be  in  the  work,  or  prepared  for  it,  and  belong- 
ing to  the  party  of  the  first  part ;  to  purchase  such  additional 
tools,  material,  machinery,  buildings  and  supplies  as  he  may 
deem  necessa/y  or  proper;  and  to  employ  such  number  of 
workmen,  laborers,  teams  and  overseers  as  may  in  the  opinion 
of  said  engineer  be  necessary  to  insure  the  completion  of  the 
work,  within  the  time  hereinbefore  limited,  or  as  soon  there- 
after as  may  be  practicable,  at  such  prices  and  wages  as  he 
may  find  it  necessary  or  expedient  to  give  ;  pay  for  all  such 
purchases  and  teams,  and  all  persons  so  employed,  and  charge 
over  the  amount  so  paid  over  to  the  party  of  the  first  part,  as 
for  so  much  money  paid  to  said  party  of  the  first  part  on  this 
contract.  And  for  failure  to  prosecute  the  work  with  an  ade- 
quate force,  for  non-compliance  with  his  directions  in  regard 
to  the  manner  of  performing  it,  or  for  any  other  omission  or 
neglect  of  the  requirements  of  this  agreement  and  specifica- 
tions, on  the  part  of  the  party  of  the  first  part,  or  in  case  the 
party  of  the  first  part  shall  do,  or  presist  in  doing,  any  portion 
of  the  work  embraced  in  this  contract,  in  an  unfaithful  and 
unworkmanlike  manner,  then,  for  any  such  omission  or  neg- 
lect, or  failure,  or  for  such  unfaithful  or  unskilled  performance, 
the  engineer  may,  at  his  discretion,  declare  this  contract,  or 
any  portion  or  section  embraced  in  it,  forfeited — which  de- 
claration of  forfeiture  shall  exonerate  the  said  railroad  com- 
pany from  all  obligations  and  liabilities  arising  under  this 
contract,  so  far  as  they  relate  to  the  portion  or  section  declared 
forfeited,  the  same  as  if  this  agreement  had  never  been  made; 
a^nd  the  reserved  percentage  upon  work  done  by  the  party-  of 
the  first  part,  on  the  forfeited  portion  or  section,  may  be  re- 
tained forever  by  the  said  railroad  company.    The  masonry  on 
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the  sections  embraced  in  this  contract  shall  be  done,  or  pther 
provisions  therefor  made,  in  time  by  the  railroad  company 
not  to  delay  the  work. 

'^  And  it  is  mutually  agreed,  and  distinctly  understood,  that 
the  decision  of  the  chief  engineer  shall  be  final  and  conclusive 
in  any  dispute  which  may  arise  between  the  parties  to  this 
agreement,  relative  to  or  touching  the  same,  and  each  and 
every  of  saiH  parties  does  hereby  waive  any  right  ofac^on, 
suit  or  suits,  or  other  remedy  in  law  or  otherwise,  by  virtpe 
of  said  coveuants ;  so  that  the  decision  of  the  said  engineer 
shall,  in  the  nature  of  an  award,  be  final  and  conclusive  on 
the  rights  and  claims  of  said  parties. 

'*  In  witness  whereof,  the  said  Cincinnati  &  Springfield  Rail- 
way Company  has,  by  its  president,  executed  and  signed  the 
same,  and  caused  the  seal  of  the  company  to  be  affixed ;  and 
the  said  Snell,  Denton  &  Co.  have  hereunto  sef:  their  hands 
and  seals  the  day  and  year  first  above  written  in  duplicate. 

"  Signed,  Snell,  Denton  &  Co. 

"  The  C.  &  S.  Railway  Co. 

''  Witness :  By  R.  M.  Shoemaker,  PreMenty 

Snell,  Denton  ft  Co.  entered  on  the  performance  of  this  con- 
tract, and,  in  making  an  ei^cavation  within  the  right  of 
way,  through  plaintiff's  lands,  removed  and  deposited  the 
waste  dirt  on  the  lands  of  the  plaintiff  not  embraced  in 
the  right  of  way  to  her  damage,  as  complained  of  in  her 
petition. 

The  main  question  before  us  is,  was  the  railway  company 
responsible  for  the  wrongful  act  of  Snell,  Denton  &  Co  ? 

The  plaintiff's  claim  is  stated  by  counsel  thus  : 

•'  We  claim  for  plaintiff: 

''First, that  the  defendant  retained  control  over  the  mode 
and  manner  of  doing  the  work,  and  that  the  contractors  were, 
therefore,  not  independent  contractors. 

'*  Second,  that  if  the  injury  had  been  committed  by  inde- 
pendent contractors  the  defendant  would,  nevertheless,  be 
liable,  because, 

*'  1.  It  cannot  delegate  to  others  the  responsibility  for  the 
proper  performance  of  that  work  which  it  alone  was  authorized 
by  law  to  do.  It  took  the  privileges  conferred  upon  it  cum 
anere. 
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-*  2.  The  owner  or  posseasor  of  fixed  property  is  refiponsiblo 
that  it  be  80  used,  even  by  his  independent  contractors,  ai> 
that  others  shall  receive  no  injury. 

"8.  Where  injury  results  directly  from  the  acts  which  the 
contractor  is  authorized,  or  permitted  to  do,  the  person  who 
employs  the  contAictor  and  authorizes  or  permits  him  to  do 
those  acts,  is  liable  to  the  injured  party." 

The  first  claim,  in  substance,  is  that  Snell,  Denton  A  Co. 
were  the  servants  of  the  railway  comi>any,  and  therefore  the 
doctrine  of  respondeat  superior  applies.  Whether  the  liability 
contended  for  be  strictly  within  the  rule  of  respondeat 
superior,  or  an  exception  to  the  rule  of  non-liabililty  of 
an  employer  for  the  misconduct  of  a  contractor,  the  law  is 
certainly  well  stated  in  Oinein/nati  v.  Stone,  5  Ohio  St. 
88,  that, 

^'  Where  the  employer  retains  the  control  and  direction .ov,er 
the  mode  and  manner  of  doing  the  work,  and  an  injury  results 
from  the  negligence  or  misconduct  of  the  contractor,  or  his 
servant  or  agent,  the  employer  is  placed  under  a  liability 
equal  and  similar  to  that  which  exists  in  the  ordinary  case  of 
principal  and  agent." 

The  fact  assumed,  however,  in  this  claim,  depends  wholly 
on  the  contract  above  set  forth,  and  after  a  careful  considerar 
tion  of  all  its  terms,  we  are  unanimously  of  opinion,  that  the 
railway  company  had  no  control  or  direction  .over  that,  part 
of  the  work  which  resulted  in  damage  to  the  plaintifi*.  True, 
the  contra<;t  subjects  Snell,  Denton  &  Co.,  in  a  score  or  more 
of  particulars,  to  the  direction  of  the  company's  engineer. 
But,  with  one  exception,  the  right  to  direct  thus  reserved  to 
the  engineer,  relates  only  to  the  quantity  of  work  to  be  done 
in  the  construction  of  the  road,  or  to  the  condition  of  the 
work  when  completed,  and  not  to  the  mode  or  manner  of 
doing  the  work.  The  retaining  of  such  power  of  control  or 
direction  does  not  bring  the  case  within  the  reason  or  spirit 
of  the  rule  in  CincinnaH  v.  Stone.  The  principle  of  that  rule 
undoubtedly  is,  that  the  right  of  control  retained  by  the  em- 
ployer must  be  such  as  devolves  upon  him  the  duty  to  protect 
third  persons  from  injury,  and  hence  he  cannot  •  be  heard  to 
say  that  he  did  not  direct  or  assent  to  the  mode  and  manner 
in  which  it  was  done,  if  injury  results. 


618  Ohio  Law  Joubhal. 

Mach  Btress  is  laid  upon  the  following  clause,  found  in  the 
specifications  concerning  excavations :  ^'  earth  from  roadway 
excavations  to  be  hauled  into  embankments  as  far  as  the 
engi neer  directs,  not  exceeding  two  thousand  feet.  In  all  cases 
where  earth  from  roadway  excavations  is  wasted,  or  carried 
into  spoil-banks,  a  space  of  three  feet  must  be  left  between 
the  top  slope  of  the  excavation  and  such  spoil-banks,  and  the 
earth  so  wasted  must  be  so  placed  and  spoils-banks  so  formed 
as  to  slope  backward  from  the  road-bed  excavation  in  such 
manner  as  the  engineer  shall  direct,  so  as  to  carry  all  surface 
water  from  the  road-bed." 

The  power  of  the  engineer  to  direct,  under  this  clause, 
is  limited  to  cases  where  waste  earth  from  an  excava- 
tion is  thrown  out  over  the  top  slope  of  the  excavation 
into  spoil-banks,  and  as  to  the  manner  in  which  such 
spoil-banks  shall  be  made  to  slope  backward  from  the  exca- 
vation. 

Conceding  that  the  railway  company  would  be  liable  for  an 
injury  from  the  mode  and  manner  in  which  such  spoil-banks 
might  be  constructed,  under  the  direction,  or  without  the 
direction  of  the  engineer,  it  is  not  claimed  that  the  plaintifif 
was  so  injured.  In  wasting  the  earth  which  resulted  in 
plaintiff's  injury,  the  contractors  were  acting  on  their  own 
responsibility  without  any  control,  or  right  of  control,  on  the 
part  of  the  engineer,  as  to  the  mode  or  manner  of  doing  the 
work. 

Again,  by  the  terms  of  the  contract,  Snell,  Denton  &  Co. 
agreed  **  to  do  the  work  as  described  in  the  specification,  and 
agreeably  to  the  direction,  from  time  to  time,  of  the  engineer 
or  his  assistants."  By  these  terms,  it  is  contended,  that  the 
railway  company  reserved  a  general  control  over  the  mode  and 
manner  of  doing  the  work.  When  the  whole  contract  is  con- 
sidered, it  is  quite  clear  that  '^the  directions  of  the  engineer 
or  his  assistants,"  here  referred  to,  are  those  only  which  are 
specially  named  ii^  the  specifications. 

We  find  no  provision  in  the  contract  whereby  the  railway 
company  reserved  any  control  or  right  to  direct  the  mode  and 
manner  of  wasting  the  earth  which  was  cast  upon  plaintiff's 
lands  by  Snell,  Denton  &  Co.  Neither  do  we  find  that  the 
company  assumed,  in  any  manner,  to  control  the  contractors 


Ohio  Law  Journal.  619 

in  respect  to  such  work.  Hence,  the  liability  of  defendant 
on  this  ground,  is  not  found  in  the  proper  construction  of  this 
contract. 

The  second  claim  of  plaintiff  is,  that  if  the  injury  had 
been  committed  by  independent  contractors,  the  defendant 
would  nevertheless  be  liable. 

The  general  jule,  that  employers  are  not  liable  for  the  neg- 
ligence or  misconduct  of  independent  contractors,  is  not 
disputed.  It  is  contended,  however,  that  the  rule  does  not 
apply  in  cases  of  contracts  with  respect  to  real  property. 
This  contention  cannot  be  maintained.  The  rule  appUies  to 
contracts  in  respect  to  real  as  well  as  personal  property.  It  is, 
however,  in  respect  to  real  estate,  subject  to  these  exceptions : 
the  employer  cannot  relieve  himself  from  liability  by  con- 
tracting with  others  for  the  performance  of  work  where  the 
necessary,  or  probable  effect  of  the  performance  of  the  work 
would  injure  third,  persons ;  nor  can  he  relieve  himself  of 
duties  resting  upon  him  as  the  owner  of  real  estate  not  to  do, 
or  suffer  to  be  done  upon  it  by  others,  that  which  would  con- 
stitute a  nuisance;  Cooley  on  Lots  547.  The  railroad  con- 
structed on  defendants'  right  of  way  is  not  complained  of  as 
a  nuisance ;  nor  does  it  appear  that  the  wasting  of  earth  on 
plaintiff's  land  was  a  necessary,  or  probable  consequence  of 
the  construction  of  the  road.  Personally,  I  think,  under  this 
contract,  the  defendant  was  bound  to  Airnish  space  for  the 
deposit  of  waste  material,  and,  if  it  did  not,  it  might  be 
inferred  that  it  assented  to  or  procured  the  contractors  to  cast 
it. upon  plaintiff's  land;  but  for  aught  th^t  appears  in  this 
record,  ample  space  was  provided,  and  the  act  of  casting  the 
waste  earth  on  plaintiff's  land  was  a  wilful  trespass  by  the 
contractors  of  which  the  railway  company  had  no  knowledge, 
even  by  its  engineer,  and  to  which  it  in  no  wise  con- 
sented. 

Again,  it  is  contended  that  a  railroad  company  cannot  dele- 
gate to  others  the  responsibility  for  the  proper  performance  of 
work  which  it  alone  was  authorized  to  do. 

The  scope  of  this  proposition  is  not  readily  perceived.  In 
support  of  it,  it  is  said  in  argument,  that  "when  the  iegisUr 
ture  gives  a  railway  corporation  the  right  to  take  the  land  of 
^itiaeens  and  build  its  railway  thereon  without  their  consent, 
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H  confers  a  dangerous  and  extensile  authority,  and  it  cannot 
be  implied  that  the  recipient  of  such  power  may  re-delegate 
it,  or  shift  the  responsibility  for  its  proper  exercise.  The  acts 
of  the  contractor's  workmen  were  the  acts  of  the  defendant. 
Except  for  defendant's  charter  those  workmen  would  haye 
been  trespassers  on  plaintiff's  land.  They  were  there  dcAng 
work  which  the  defendant  alone  was  authorised  to  do.  They 
were  there  in  defendant's  right  and  exercising  defendant's 
corporate  functions."  This  argument  is  fallacious.  These 
workmen  on  plaintiff's  land  were  trespassers,  notwithstanding 
defendant's  charter.  The  defendant  was  not  authorized  to  do 
work  there.  This  work  was  not  the  exeroise  of  corporate 
functions. 

Undoubtedly,  the  defendant  could  not  transfer  to  its  con- 
tractors the  right  to  be  a  corporation,  or  the  right  of  eminent 
domain,  or  the  right  to  commit  a  trespass.  If  the  defendant 
had,  sent  its  contractors  upon  land,  where  it  had  no  right  to 
go,  for  the  purpose  of  building  its  road,  or  wasting  material, 
its  liability  could  not  be  doubted.  The  question  in  this  case, 
howeveri  is  this :  If  a  railway  company,  by  the  exercise  of 
its  power  of  eminent  domain,  acquires  all  the  land  necessary 
to  the  construction  of  its  road,  and  sends  its  contractors  t» 
oonstruct  its  road  thereon,  is  it  necessarily  liable  for  a  trespass 
committed  by  tbem  while  engaged  upon  the  work?  We 
think  not.  The  work  of  constructing  a  railroad  is  not  corpo- 
rate work  unless  it  be  done  by  a  corporation  through  its  agents 
and  servants.  And  a  person  may  contract  with  a  railroad 
company  to  construct  its  road  without  becoming  its  agent  -or 
servant. 

This  proposition,  therefore,  resolves  itself  into  a  single  ques- 
tion,  may  a  railroad  corporation,  having  power  to  contract  as 
fully  as  a  natural  person,  in  relation  to  its  corporate  business, 
enter  into  a  contract  with  another  person  for  the  construction 
of  its  road  without  retaining  control  over  the  mode  and  man- 
ner of  doing  the  work  ?  We  can  see  no  reason  to  doubt  it.  Of 
course  any  condition  imposed  upon  the  right  to  construct  itir 
road  must  be  performed,  and  the  company  cannot  shift  its 
responsibility  for  the  performance.  But  this  is  no  new  prin* 
ciple,  nor  one  applicable  to  railroad  corporations  alone.  When 
a  right  is  possessed  by  a  natural  person,    and  a  d|ity  i» 
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attached  to  the  exercise  of  the  right,  such  duty  must  be 
performed ;  such  natural  person  cannot  relieve  himself  from 
liability  through  the  intervention  of  an  independent  con- 
tractor. 

Bo,  on  the  other  hand,  when  the  law  exempts  a  natural 
person,  as  employer,  from  liability  for  the  wrongful  act  of  his 
contractor,  it  will  also,  Under  like  circamstances,  exempt  a 
corporation,  as  employer,  from  liability  for  the  wrongful  act 
of  its  contractor. 

[To  appear  in  39  Ohio  St.]  Judgment  affirmed. 


IPBDTOIPAL  AVB  AOOT— nAVB— STATUTX  Of  UMITATXOVS. 
{Ohio  Supreme  Oimrt  (hmmiseion.     NoY6inber20,  1S88.) 

Maple  v,  Thb  C.  H.  &  D.  R.  R.  Co. 

1.  A  Jadgment  against  an  agent  for  a  ftraud  oommltted  while  aoting 
within  the  scope  of  his  ageaoy,  on  whioh  no  ooUeotion  or  paymen 
has  been  made,  is  no  bar  to  an  action  agilnst  the  principal  for  th 
same  fraud. 

1L  In  saoh  a  case  the  fact  that  the  principal  was  wholly  ignorant  of  the 
firaad,  is  immaterial. 

3.  If  the  petition  properly  states  the  cause  of  action,  And  avers  that  the 
fraud  was  not  disooYered  until  within  four  years  before  the  suit  was 
beffun,  an  answer  charging  that  the  cause  of  action  did  not  aoome 
within  four  years  before  suit  because  the  firaud  was  not  com- 
mitted within  said  time,  is  insufficient.      - 

Error  to  the  District  Court  of  Putnam  County. 

Cunningham  &  Brotherion,  for  plaintiff  in  error. 

Oramoer,  C.  J.  Maple's  petition  in  the  common  pleas 
averred  that  one  John  D.  Gennett,  as  agent  for  the  Cincinnati, 
Hamilton  &  Dayton  Railroad  Company,  at  times  between 
January  14. 1870,  and  April  5,  1876,  collected  from  him,  op 
freight  bills  of  the  company,  $307.80  more  than  was  due 
thereon;  that  the  company,  by  said  agent,  "fraudulently 
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over-charged  above  the  regular  and  special  rates  for  such 
freight,  all  without  the  knowledge  and  consent  of  the  said 
plaintiff,  by  adding  a  percentage  of  pounds  in  weight  to  the 
bill  presented  to  the  plaintiff,  in  excess  of  the  true  weights 
upon  the  bookB  of  said  company,  all  of  which  was  fraudulently 
done,"  and  *'  that  he  never  had  any  knowledge  of  said  fraud 
until  the  month  of  April,  1876."  The  action  was  begun  Sep- 
tember 30, 1878. 

The  second,  third  and  fifth  defenses  in  the.  answer  aa 
amended  read  as  follows : 

''  2.  Said  defendant  for  further  defense  says,  that  the  said 
causes  of  action  in  the  said  plaintiff's  petition  set  forth  did 
not  accrue  to  the  said  plaintiff  against  the  defendant  within 
four  years  next  before  the  commencement  of  this  action. 
Wherefore  the  same  is  barred  by  the  statute  of  limitation  in 
that  behalf,  in  this  that  its  frauds  complained  of,  if  committed 
by  said  agent,  were  committed  by  him  as  such  agent  at  a  time 
then  four  years  prior  to  the  commencement  of  this  action  in 
this  court. 

'*  8.  Said,  defendant  further  answering  says  that  said  plain- 
tiff heretofore,  to-wit:  at  the  September  term,  1876,  of  the 
Court  of  Common  Pleas  of  Putnam  County,  Ohio,  recovered  a 
judgment  against  the  said  J.  D.  Gennett  upon  proceedings 
therein  before  had  in  said  court  in  a  certain  action  wherein 
said  Simon  Maple  was  plaintiff,  and  J.  D.  Gennett  was  defend- 
ant, .and  which  said  judgment  was  for  the  sum.  of  $387.80 

principal  and dollars  interest  and  costs  of  suit,  and  said 

defendant  avers'  that  said  judgment  so  rendered  was  for  the 
same  subject  matter  and  cause  of  action  as  the  first  cause  of 
action  in  the  plaintiff's  petition  herein  set  forth.  That  said 
judgment  remains  in  full  force  and  effect,  wherefore  said 
plaintiff  has  no  right  to  have  or  maintain  his  suit  against  the 
said  defendant  upon  said  first  cause  of  action. 

'^6.  That  said  defendant  had  no  knowledge  of  any  charges 
made  by  said  J.  D.  Gennett  in  excess  of  the  regular  rates  of 
freight,  and  collected  by  him,  as  charged  in  the  petition 
herein,  and  the  same  was  without  the  authority  or  consent  of 
the  said  defendant,  nor  did  the  said  defendant  ever  receive 
any  portion  of  the  said  excessive  charges,  or  in  any  way 
receive  any  benefit  therefrom,  or  ratify  the  same,  but  on  the- 
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contrary  was  entirely  ignorant  of  any  acts  of  the  said  Gen- 
n€tt  in  regard  to  such  overcharges  in  excess  of  the  regular 
rates  for  freight,  and  never  in  any  way^  ratified  or  accepted 
the  same  or  any  part  thereof.  Wherefore  the  said  plaintiif 
should  not  have  or  maintain  his  said  action  against  said 
defendant. 

To  each  of  said  defenses  the  plaintiff  demurred.  The  com- 
mon pleas  overruled  all  of  the  demurrers,  and  gave  judgment 
for  the  defendant.  The  plaintiff  excepted,  and  asked  the 
district  court  to  reverse  the  judgment.  As  that  court 
affirmed  the  common  pleas,  he  now  aska  a  reversal  of  both 
courts. 

The  petition  contained  other  causes  of  action,  and  the 
answer  to  other  defenses,  but  we  notice  only  the  fact,  that  the- 
fourth  defense  raises  the  same  question  as  the  third,  although 
pleaded  to  other  causes  of  action,  a  demurrer  to  it  was  also 
overruled." 

The  second  defense  says  that  the  cause  of  action  did  not  ao- 
cure  within  four  years  because  the  fraud  was  not  committed 
within  four  years.  This  mode  of  putting  it  admits  the  truth 
of  the  averment  in  the  petition  that  the  fraud  was  not  dis- 
covered until  April,  1876.  As  we  think  the  statute  did  not 
begin  to  run  iei^ainst  Maple  until  he  had  discovered  the  frauds 
the  plea  was  not  broad  enough  to  cover  the  case  stated  by 
the  petition,  and  the  demurrer  to  it  should  have  been  sus- 
tained. 

The  third  defense  presents  an  interesting  question.  In  pre- 
senting and  collecting  the  freight  bills  Gennett  acted  ' Vithin 
the  scope  of  his  authority."  The  Company  held  him  out  to  its 
customers  as  its  representative  in  thcf  matter.  So  long  as  the 
bills  he  presented  did  not  by  the  weights  or  prices  noted  there^ 
.  in  furnish  fair  reason  to  question  their  truth,  a  customer  of 
the  company  had  full  right  to  rely  upon  them  as  being  the 
demands  of  the  company  upon  him.  On  these  pleadings  we- 
must  presume  that  the  bills  gave  no  indication  of  the  fraud. 
Thisdefenseadmits  that  the  fraud  was  the  act  of  the  company^ 
by  its  agent.  If  they  conspired  together  to  commit  the  fraud 
they  were  joint  tort  feasors;  could  be  sued  jointly  or  severally. 
In  such  a  case  a  judgment,  without  satisfaction,  against  one,, 
oould  not  be  pleaded  in.  bar  by  the  other.    Is  the  rule  different' 
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because  the  company  was  ignorant  of  the  fraud,  and  is  liable 
only  because  Gennett  was  acting  within  the  scope  of  his  autho- 
rity T  Was  Maple  bound  to  elect  between  agent  and  principal, 
and  having  carried  his  election  to  judgment  against  Grennett, 
did  he  thereby  release  the  company  ? 

No  case  precisely  in  point  has  been  cited,  and  we  have 
found  none. 

We  are  referred  by  counsel  for  the  company  to  PrieaUy  t. 
Femie,  8  HurhUme  ic  Cbbman  Ex.  997;  PotUrwii  v.  (M»dagrem 
15  East  62;  Jfmu  v.  A^i:aa  Ivs.  Cfa.,  14  Conn.  501;  Meeker  ▼. 
Claghom,  44  N.  Y.  $49;  Seelen  et  al.  v.  Ryan  &  Co,,  2  Cin.  Sup. 
Ct.  Rep.  158,  and  a  case  in  1  Disney. 

The  case  in  Disney  gives  no  aid  here.  The  one  in  Cin. 
Rep.  decides  that  the  principal  and  agent  were  not  jointly 
liable  in  that  suit,  and  required  the  plaintiff  to  elect  which 
one  he  would  pursue  in  that  action,  so  that  the  other  might 
be  stricken  out.  The  other  cases  cited  were  suits  upon  con- 
tracts fio  made  by  the  agent  that  the  contractee  might  elect 
whether  the  agent,  or  the  principal,  should  be  considered  the 
-party  with  whom  he  had  a  contract ;  and  the  courts  held,  that, 
having  carried  the  election  as  far  as  a  judgment,  the  creditor 
had  fixed  the  contract,  and  the  parties  thereto,  permanently. 
Bramwell,  J.,  in  the  case  in  3  H.  ft  C.  977,  places  his  decision 
upon  the  ground  just  stated,  and  upon  the  additional  con- 
sideration that  the  judgment  against  the  agent  altered  the 
situation  of  the  principal. 

Oennett  has  no  right  to  sue  the  company  because  of  Maple's 
judgment  against  him.  lie  can  base  no  action  upon  the 
result  of  his  own  wilful  fraud. 

We  are  aliso  cited  to  Wharton  on  Agency  and  Agents,  section 
478.  The  author  cites  PrieeUy  v.  Femiey  above  referred  to,  for 
the  rule  he  states,  but  adds  *'  there  is  much  reason  for  the 
position  that  the  mere  taking  judgment  against  the  agent 
under  such  circumstances  (as  in  the  case  cited)  should  not, 
when  the  judgment  is  unsatisfied,  extinguish  the  debt."  The 
case  before  us  presents  stronger  reasons  than  the  one  referred 
to  by  Wharton  for  holding  that  the  liability  of  the  principal 
continues.  Unless  Maple's  recovery  against  Gennett  affected 
the  rights  of  the  railway  company,  we  can  see  no  reason  for 
holding  that  recovery  a  bar  in  its  favor.    So  l(|ng  as  Oennett 
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wholly  fails  to  pay  that  judgment;  so  long  as  Maple'  makes 
no  collection  thereon,  Gennett  must  remain  liable  to  make 
good  to  the  company  the  damage  occasioned  by  his  misconduct 
as  its  agent.  Nothing  but  satisfaction  by  him,  or  by  his 
property,  or  the  statute  of  limitations,  can  release  him  without 
the  consent  of  his  principal.  We  hold  that  the  demurrer  to 
this  defense  should  have  been  sustained. 

The  text-books — Story  on  Agency,  section  452;  Addison  on 
Torts,  vol.  2,  section  1197 — agree  that  when  the  agent  acts 
"  within  the  scope"  of  his  agency,  the  facts  that  the  principal 
was  ignorant'  of  the  fraud;  did  not  receive  any  profit  there- 
from, and  never  ratified  it,  do  not  relieve  him  from  liabil- 
ity for  the  fraud.  The  fifth  defense  was  therefore  insuf- 
ficient. 

JudginentB  below  revened  ;  demurren  to 
iecondf  third,  fourth  and  fifth  defense 
stiUained,  and  cause  remanded. 

[To  appear  in  40  Ohio  St.] 


MAVBAXVa-MBIieV  nrSinUVOS   COMFAHT—SXeHT   TO  90  Bim- 

KXB8  nr  OHIO. 

{(Mo  Supreme  Oourt:    November  27, 188S.) 

Ohio  Br  bel.  v.  Moobb. 

Under  the  provisions  of  section  868O0  of  the  Revised  Statutes,  as  amended 
April  18, 188S(80  Ohio  L^  180),  the  insorance  oommlisloner  cannot  be 
compelled  to  Issue  bis  certificate  of  authority  to  do  bnslneas  In  this 
state,  to  a  corporation  organised  ander  the  laws  of  another  state  to 
Insure  IWes  upon  the  aaseasment  plan,  where,  by  the  laws  olauch 
other  state,  Otdo*  companies  oiganiaed  to  do  the  bnslneas  contem- 
plated In  section  8680,  Reidsed  Statotes,  are  not  entitled,  as  of 
right,  to  a  certificate  of  authority  to  do  business  therein. 

Mandamus. 

The  relator.  The  Mutual  Reserve  Fund  Life  Association  of 
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New  York,  is  a  corporation  organized  under  the  laws  of  the 
state  of  New  York.  By  its  certificate  of  organization  it  is 
shown,  *'  That  the  particular  business  and  object  of  such  so- 
ciety, is  the  mutual  benefit  of  ourselves,  and  all  others  wha 
may  become  members  of  the  society,  by  providing  benefits  for 
families,  and  others  dependent  upon  such  members,  by  means 
of  voluntary  contributions  to  meet  exigencies  occurring  from 
time  to  time,  and  to  provide  a  fund  for  the  common  and  ex- 
clusive benefit  of  all  the  members."  Its  constitution  pro- 
vides :  ''  Sec.  10.  Upon  the  decease  of  any  member,  the  asso- 
ciation shall,  within  ninety  days  after  receiving  satisfactory 
notice  and  proof  of  the  same,  pay  to  the  beneficiary  named  on 
the  books  of  the  association,  or  to  his  or  her  assigns  or  legal 
representatives,  as  the  case  may  be,  the  amount  to  which  the 
same  are  entitled,  according  to  the  terms  of  the  certificate  of 
membership  held." 

By  a  by-law,  it  has  recited,  in  substance,  the  provisions  of 
section  3630  of  the  Revised  Statutes  of  this  state,  and  declares 
that  in  Ohio,  its  business  shall  be  limited  to  that  contem- 
plated by  that  section.  This  provision  has  reference  only  to 
its  contemplated  businessin  this  state. 

The  relator  claims  the  right  to  do  business  in  this  state 
under  the  provisions  of  section  3630,  Revised  Statutes,  and 
the  sections  supplementary  thereto,  and  exempt  from  the  re- 
quirements contained  in  section  3604,  Revised  Statutes.  It 
demanded  of  the  defendant,  who  is  the  insurance  commis- 
sioner of  the  state,  a  certificate  that  it  has  complied  with  all 
the  legal  requirements,  and  was  entitled  to  transact  such  busi- 
ness. The  defendant  refused  to  issue  the  same,  and  this  pro- 
ceeding was  commenced  to  compel  him  co  do  so  by  mandamus. 

Keifer  &  While,  for  relator. 

D.  A,  ffolling8VH)rf.h,  attorney-general,  contra, 

Doyle,  J.  In  a  proceeding  in  mandamus  to  compel  an  offi- 
cer to  do  an  act,  which,  it  is  claimed,  the  law  enjoins  on  him 
as  a  duty,  the  existence  of  all  the  facts  necessary  to  put  him  in 
default,  must  be  shown.  OincinncUi  College  v.  La  Rue,  22  Ohio 
St.  469 ;  The  State  v.  CappMer,  ante. 

Before  the  relator  can  have  the  relief  sought,  it  must  show 
that  it  has  a  clear  right,  under  the  law,  to  do  business  in  Ohio, 
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and  that  defendant  wrongfully  withholds  from  it  his 
certificate  that  it  hafi  complied  with  the  law  on  the 
fiubject. 

In  the  case  of  the  Fidelity  Mutual  Aid  Association  {Stale  v. 
Moore^  38  Ohio  St.  7)  we  held  that  '^  A  company  of  another 
state  organized  for  insuring  lives  on  the  plan  of  assessment 
upon  surviving  members,  etc.,  without  limitation,  does  not 
come  within  the  class  of  companies  provided  for  in  section 
3630  of  the  Revised  Statutes.  That  section  does  not  embrace 
companies  insuring  the  lives  of  members  for  the  benefit  of 
others  than  their  families  and  heirs.'* 

The  principle  thus  announced  would  exclude  the  relator  un- 
less the  law  has  been  changed  by  subsequent  legislation,  so 
as  to  confer  the  right  now  claimed. 

It  is  contended  that  amended  section  3630^,  passed  April  18, 
1883  (80  Ohio  L.  180).  has  accomplished  that  result.  That  sec- 
tion is  as  foUowH : 

*^  Any  corporation,  company,  or  associatioti,  organized  un- 
der the  law  of  any  other  state  to  insure  lives  of  members  on 
the  assessment  plan,and  authorized  to  transact  the  business  con- 
templated in  section  3630,  shall  be  permitted  to  do  such  busi- 
nes:f,  to  wit :  the  busines  contemplated  in  section  3630,  in  this 
state,  by  firs.t  complying  with  the  laws  of  the  state  of  Ohio 
regulating  corporations,  companies,  or  associations  organized 
for  the  mutual  protection  of  its  members  within  this  state, 
upon  obtaining  from  the  superintendent  of  insurance  of  this 
«tate,  a  certificate  of  such  compliance,  which  certificate  shall 
not  be  granted  until  such  foreign  corporation,  company,  or 
organization  shall  have  appointed  an  agent  or  attorney  within 
this  state,  upon  whom  service  of  process  may  be  had.  Provided, 
that  the  superintendent  of  insurance  shall  not  be  required  to 
issue  certificates  to  do  business  in  Ohio  to  an  agent  of  any 
such  corporation,  company,  or  association  organized  in  any 
state  in  which  s\ich  Ohio  corporations,  companies,  or  associa- 
tions ar^  not  permitted  to  do  businesa  on  substantially  the  same 
basis  and  limitations  as  they  are  in  Ohio." 

It  will  be  seen  that  before  a  corporation,  organized  under 
the  law  of  another  state,  shall  be  permitted  to  do  business  in 
Ohio,  or  be  entitled  to  the  certificate  from  the  insurance  com- 
inissioner,  it  must  appear,  1.  That  it  is  a  company  or  associa- 
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tioD  organised  to  insure  lives  of  members  on  the  aasesBment 
plan.  2.  That  it  is  authorized,  i.  e.y  by  the  law  of  its  organi- 
zation, to  transact  the  business  contemplated  by  section  3630, 
Revised  Statutes.  3.  That  it  has  complied  with  the  laws  of 
this  state  regulating  companies,  corporations,  or  associations 
orgi^nized  for  the  mutual  protection  of  its  members  within 
this  state.  4.  That  it  has  appointed  an  agent  or  attorney  in 
this  state,  upon  whom  service  of  process  must  Be  had,  and  5 
That  in  the  state  in  which  it  is  organized,  Ohio  corporations, 
companies,  or  associations,  are  permitted  (and  that  means  per- 
mitted by  law),  to  do  business  on  substantially  the  same  basis 
and  limitations  as  they  are  in  Ohio. 

The  latter  requirement  is  not  shown  by  the  relator  in  this 
case.  By  the  statute  of  New  York,  passed  April  2,  1883, 
which  is  in  evidence,  it  is  enacted  as  follows : 

"  Sec.  1.  Any  number  of  persons  not  less  than  nine,  resi- 
dents of  the  state  of  New  York,  hereafter  desiring  to  form  an 
organization,  fraternal  or  non-fraternal,  for  the  purpose  of 
transacting  the  business  of  life  or  casualty  insurance,  or  both 
life  and  casualty  insurance,  upon-  the  co-operative  or  assess- 
ment plan,  may  associate  themselves  together,  and  effect  such 
organization  as  hereinafter  prescribed." 

By  section  five,  it  is  provided*  that  any  corporation,  associa** 
tion,  or  society,  which  issues  any  certificate,  policy  or  other 
evidence  of  interest  to,  or  makes  any  promise  or  agreement 
with  its  members,  whereby,  upon  the  decease  of  a  member, 
any  money  or  other  benefit,  charity,  relief  or  aid  is  to  be  paid, 
provided  or  rendered  by  such  corporation,  etc.,  to  the  legal 
representatives  of  such  member,  or  to  the  beneficiary  dengnaled  bf 
9uch  member,  which  money,  benefit,  charity,  relief  or  aid  is  de- 
rived 5rom  voluntary  donationp,  admission  fees,  dues  or  assess- 
ments, or  auy  of  them,  collected  or  to  be  collected  from  the 
members  thereof,  etc.,  shall  be  deemed  to  be  engaged  in  the 
business  of  life  insurance  upv^n  the  co-operative  or  assessment 
plan,  and  shall  be  subject  only  to  the  provisions  of  this  act. 
By  section  six  of  the  act,  the  same  provisions  are  made  with 
reference  to  companies  or  associations,  insuring  against- sick- 
ness and  disability. 

This  is  a  legislative  definition  of  the  business  of  life  insur- 
ance, upon  the  assessment  plan:^  in  the  state  of  New  York. 
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It  includes  a  kind  of  insurance  not  contemplated  by  section 
3630.  of  our  Revised  Statutes.  A  business  which,  under  the  au- 
thority of  State  v.  Moore^  9upra^  cannot  be  engaged  in,  in  this 
etate  without  furnishing  security  for  the  assured  as  provided 
in  section  3604,  Revised  Statutes. 

By  section  ten  of  the  aforesaid  act,  it  is  made  the  duty  of  the 
insurance  commissioner  of  New  York,  to  refuse  a  certificate  of 
authority  to  any  such  corporation,  orgapized  under  the  laws 
ef  any  other  state,  when  in  his  judgment,  such  refusal  will 
best  promote  the  public  interests.  And  also  to  refuse  such 
certificate  to  any  such  corporation  when,  by  the  laws  of  the 
state  under  which  the  same  is  organized,  corporations  of  New 
York  doing  a  life  and  casualty  business  upon  the  assessment 
or  co-operative  plan,  are  not  permitted  to  transact  9uch  busi- 
ness in  such  other  state. 

"Such  business"  in  this  statute,  means  the  business  of 
insurance  on  the  assessment  or  co-operative  plan  as  defined 
by  the  act,  and  includes  business,  as  we  have  already  seen, 
which  cannot  be  permitted  under  the  laws  of  this  state,  i.  e., 
insuring  the  livesof  members  for  the  benefit  of  others  than 
their  families  and  heirs,  without  compliance  with  the  pro- 
visions of  section  3604. 

It  is  quite  apparent,  tpo,  that  the  discretion  vested  in  the 
insurance  commissioner  of  New  York  might  be  so  exercised 
as  to  exclude  all  Ohio  companies.  It  is  in  evidence  that  he  has 
already  excluded  such  companies,  on  the  ground  that  there 
are  over  one  hundred  such  compatiies  doing  this  business  in  New 
York  ;  **  quite  enough  for  the  demands  of  the  people  of  that 
state."  Conceding  the  claim  of  the  relator,  that  this  dis-. 
cretion  cannot  be  arbitrarily  .or  oppressively  exercised,  it  is 
nevertheless  true,  that  no  Ohio  company  can  demand,  as  a 
legal  right,  a  certificate  to  do  business  in  that  state,  where 
such  discretion  is  fairly  exercised,  which  can  be  enforced  by 
mandamus.  Under  the  other  provision,  it  is  equally  clear 
that  the  provisions  of  our  law,  which  exclude  the  business 
of  insuring  lives  of  members  for  the  benefit  of  others  than 
their  families  or  heirs,  can  be  made  the  basis  of  a  refusal  to 
issue  any  certificate  to  an  Ohio  corporation,  organized  to  do 
tne  business  contemplated  by  section  3630  of  our  Revised 
Statutes. 
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We  have  not,  for  the  reasons  given,  considered  it  necessary 
to  examine  the  other  questions  made  bj  counsel. 
[To  appear  in  39  Ohio  St.]  Writ  r^umd. 


FIBS  nrSlTBAirCB-AGSHT— L08S-LIABXLITT. 

{Ohio  Supreme  Court  Commiukm.    Oct.  28,  18SS.) 

Kbumm  V.  Ins.  Co. 

1.  The  agent  of  an  insurance  comi>any,  who  has  fnU  power  to  reoeife 

proposals  for  insurance  against  loss  by  fire,  to  fix  rates  of  premium, 
to  receive  moneys,  to  countersign.  Issue,  renew  and  consent  to  the 
transfer  of  policies  of  insurance,  signed  by  the  president  of  the 
company  and  attested  by  the  secretary,  does  not  exceed  his  authority 
in  appointing  a  sub-agent  merely  authorized  to  solicit  and  recelTs 
applications  and  premiums  and  forward  the  applications,  on  which, 
if  approved,  he,  the  appointing  agent,  is  to  issue  policies,  insuring 
against  loss  from  the  date  named  in  the  application. 

2.  The  person  so  appointed  is  the  agent  of  the  company  for  the  purposes 

of  soliciting,  receiving  and  forwarding  applications  and  his  a<?ts  ta 
this  capacity  are  the  acts  of  the  company. 

3.  Where  an  application  has  been  make  to  such  sub-agent  and  such  ap- 

plication has  been  sent  to  the  office  of  the  agent  authorised  to  issae 
the  policy,  and  remained  there  unobjected  to  for  a  conslderabie 
length  of  time,  and  until  after  the  loss,  the  company  is  liable  for  a 
loss  occurring  before  the  Issuing  of  the  policy  imd  after  the  date 
named  in  the  application  for  the  commencement  of  the  risk. 

Erbor  to-the  District  Court  of  Perry  .County. 

About  the  first  of  April,  1874,  the  Jefferson  Fire  Insurance 
Company,  of  Steuben ville,  Ohio,  commissioned  Charles  H. 
Towson,  of  Lancaster,  Ohio,  as  its  agent.  By  the  terms  of  the 
commission  he  was  clothed  **  with  full  power  to  receive  pro- 
posals for  insurance  against  loss  and  damage  by  fire  in  Lan- 
caster and  its  vicinity,  to  fix  rates  of  premium,  to  receive 
moneys,  to  countersign,  issue,  renew  and  consent  to  the  transfer 
of  policies  of  insurance  signed  by  the  president  and  attested 
by  the  secretary  of  the  said  Jefferson  Fire  Insurance  Company, 
subject  to  the  rules  and  regulations  of  said  company,  and  to 
such  instructions  as  may,  from  time  to  time,  be  given  by  its 
officers." 
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From  that  time  until  after  December  6,  1876,  Towson  con- 
tinued to  act  as  the  agent  of  the  Jefferson  Fire  Insurance 
Company  at  Lancaster,  and  during  that  time  exercised  all  the 
powers  herein  spoken  of.  Soon  after  receiving  his  commission, 
Towson  appointed  Ellas  Grey  as  sub-agent  in  Fairfield  county, 
Freeman  Daugherty  in  Licking  county,  and  Tim.  Thompsbn 
in  Perry  county.  Towson  furnished  these  men  with  blank 
applications  for  insurance  in  the  Jefferson  Fire  Insurance 
Company,  which  had  been  printed  by  the  company,  and  were 
used  by  it- in  its  business  of  insurance.  They  were  authorized 
by  Towson  to  solicit  insurance  for  the  Jefferson  Fire  Insur- 
ance Company,  to  receive  applications,  to  fix  rates  of  premium, 
to  receive  moneys,  and  to  forward  the  applications  to  him  at 
Lancaster.  Sometimes  these  agents  extended  the  time  for  the 
payment  of  premiums  thirty  and  sixty  days.  Upon  the  appli- 
cations being  received  at  Lancaster,  Towson  filled  out  policies 
of  insurance,  signed  in  blank  by  the  president  and  secretary 
of  the  Jefferson  Fire  Insurance  Company,  and  countersigned 
by  himself,  as  agent,  and  forwarded  them  to  the  solicitors  to 
be  delivered. 

In  the  case  of  Tim.  Thompson  his  name  would  some- 
times be  placed  upon  the  applications,  and  Towson  would 
indorse  his  name  upon  the  policies  issued  on  such  appli- 
cation. 

It  frequently  happened  that  Towson  was  absent  from  his 
office,  days  at  a  time,  and  during  such  periods,  his  clerk,  a  sister, 
upon  the  receipt  of  applications  would  fill  up  and  issue  poli- 
cies, signed  by  the  president,  attested  by  the  secretary,  and 
countersigned  by  Towson,  the  agent,  which  had  been  left  with 
her  for  that  purpose  by  Towson.  Whenever  policies  were 
isAued,  they  were  at  once  reported  to  the  company  at  Steuben- 
ville.  in  what  was  termed  the  daily  report.  During  this  period, 
two  years  and  eight  months,  Towson  was  sometimes  visited 
at  his  office  in  Lancaster,  by  McCrackeu,  the  secretary  of  the 
company,  and  by  Cussy  and  Scott,  its  general  agents.  Upon 
«uch  visits  these  officers  of  the  company  talked  with  Towson 
in  regard  to  the  business  of  the  company. 

On  the  first  of  December,  1876,  Mrs.  Cornelia  Z.  Krumm 
was  the  owner  of  furniture  and  other  household  goods,  in 
£bawnee,  Perry  county.    During  the  afternoon  of  that  day, 
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Tim.  Thompson  called  upon  F.  Krumm,  the  husband  and 
agent,  of  Mrs.  Krumm,  for  the  purpose  of  writing  an  applica- 
tion for  insurance  upon  said  goods  in  the  Jefferson  Fire  Insur- 
ance Company.  After  some  talk  between  Thompson  and 
Krumm,  Thompson  filled  up  the  application,  and  Krumm,  aa 
he  was  authorized  to  do,  signed  the  name  of  his  wife  thereto. 
The  amount  of  insurance  agreed  upon  was  t600,  the  amount  of 
premium,  tl0.50,  and  the  length  of  time,  twelve  monthd,from 
December  2,  1876.  AH  of  this  was  set  forth  in  the  application. 
Thompson  gave  sixty  days'  credit  upon  the  premium.  These 
goods  were  used  by  Mrs.  Krumm,  in  house-keeping  upon  the 
upper  floor  of  a  two-story  frame  building  in  Shawnee.  The 
lower  story  was  occupied  by  Mrs.  Krumm  as  a  store,  and  the 
goods  in  this  store  had  been  previously  insured,  in  this  com- 
pany to  the  extent  of  $1,000,  in  the  same  manner,  and  through 
the  same'  agencies,  as  the  insurance  under  consideration  wad 
attempted  to  be  made. 

Thompson  says  that  when  he  first  met  Krumm,  he  had  hi» 
overcoat  on,  about  to  start  for  Columbus,  and  that  he  (Thomp- 
son) was  anxious  to  get  the  application,  as  he  knew  if  he  did 
not,  Krumm  W9uld  get  insured  in  Columbus.  Tl^e  application 
was  at  once  forwarded  by  mail  to  Towson  at  Lancaster,  and 
was  duly  received  by  his  clerk,  Towson  being  absent*  The 
clerk  states  that  she  had  blank  policies,  countersigned  by 
Towson,  and  that  the  reason  for  not  at  once  writing  a  policy 
upon  the  Krumm  application  was,  that  there  were  other  appli- 
cations received  before  this,  and  it  was  laid  away  to  await  its 
turn.  On  the  morning  of  the  fifth  of  December,  she  wm 
about  to  write  the  policy,  when  a  telegram  was  received  from 
Krumm,  announcing  that  the  property  had  been  destroyed  by 
fire.  The  fire  occurred  early  in  the  morning  of  December 
fifth.  She  did  not  write  the  policy.  Towson  did  not  return 
until  several  days  after  the  fire.  The  company  refused  to 
issue  the  policy,  and  contend  they  are  not  liable  in  the 
premises. 

In  the  praycnr  of  her  petition,  Mrs;  Krumm  asked  judgment 
against  the  company,  that  the  contract  be  specifically  per- 
formed; that  said  company  be  ordered  to  issue  to  her  a  policy 
of  insurance  under  said  agreement,  and  for  any  other  relief  t^ 
which  she  was  entitled. 
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The  court  of  common  pleas,  and  the  district  ooart,  upon 
appeal,  rendered  judgment  for  the  defendant. 

BvUer  A  Huffman^  for  plaintiff  in  error. 

FerguKn  &  Noon^  for  defendant  in  error. 

Nash,  J.  It  is  contended  by  the  defendant  in  error  that 
Thompson,  who  solicited  from  Mrs.  Krumni's  agent  the  appli- 
eation  of  insurance,  who  wrote  up  the  application,  who  fixed 
the  amount  of  the  premium  and  who  extended  the  time  of  its 
payment  for  sixty  days,  was  not  the  agent  of  tfie  Jefferson 
Tire  Insurance  Company,  and  acted  without  its  authority. 
Towson  was  its  acknowledged  agent,  and  from  the  facts  it 
appears  that  he  was  fully  authorized  to  receive  proposals  for 
insurance,  to  fix  rates  of  premium,  to  receive  moneys,  to 
countersign,  issue,  renew  and  consent  to  the  transfer  of  poli- 
cies of  insurance,  signed  by  the  president  of  the  compaiiy 
and  attested  by  the  secretary.  In  the  business  of  issuing 
policies  of  insurance  against  loss  by  fire,  this  company  dele- 
l^ated  to  Towson  all  the  power  possessed  by  it,  to  be  exercised 
in  Lancaster  and  its  vicinity.  The  extent  of  the  territory  in 
*which  Towson  was  to  exercise  his  powers,  is  evident  from 
what  was  done  by  him  during  the  two  years  and  eight  months 
he  acted  as  agent  of  the  company,  prior  to  the  happening  of 
the  things  complained  of  by  the  plaintiff  in  error.  During 
all  this  time,  with  the  knowledge  of  the  officers  of  the  com- 
pany, he  had  received  applications  for  insurance  upon  property 
situated  in*  Fairfield,  Perry,  and  Licking  counties,  and  issued 
the  policies  of  the  company  thereon.  By  the  acquiescence  of 
the  company  and  its  officers  in  the  acts  of  Towson,  he 
was  authorized  to  act  as  their  agent  in  the  three  counties 
named. 

It  is  evident  that  in  this  large  extent  of  territory,  Towson 
«K)uld  not  secure  for  the  company  its  fair  proportion  of  the 
business  of  insurance  without  the  aid  of  solicitors  or  sub-agents. 
The  interests  of  the  large  business  committed  to  his  care  re- 
quired the  assistance  of  sub-agents.  He  did  not  exceed  his 
authority  in  appointing  a  sub-agent  in  each  of  the  counties  of 
Fairfield,  I  icking  and  Perry,  to  solicit  applications  for  in9ur- 
ance  in  the  Jefferson  Fire  Insurance  Company,  to  fix  the  rates 
of  premium,  to  receive  the  premiums,  and  to  forward  the  ap- 
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plications  to  him  at  Lancaster.  Such  appointees  would  be 
the  agents  of  the  company,  even  if  its  officers  had  no  actual 
knowledge  of  their  appointment.  The  officers  of  this  company 
must  have  possessed  extraordinary  obtuseness  if  they  did  not 
know,  long  before  Mrs.  Krumm  made  application  for  the  in- 
surance of  her  household  goods,  just  how  its  business  was 
conducted  by  Towson.  His  daily  reports,  made  for  two  years 
and  a  half,  and  the  visits  of  the  secretary  and  two  general 
agents  to  hi^  office,  must  have  given  the  officers  of  this  com- 
pany full  information  as  to  how  their  business  was  con- 
ducted. 

The  rules  laid  down  by  the  supreme  court  in  the  case  of 
Palm,  admW,  v.  The  Medina  Ccwnty  Fire  Insurance  Compwiy^  20 
Ohio  529,  are  appliable  to  lind  control  in  this  oase.  Towson 
possessed  the  same  powers  in  regard  to  applications,  and  in 
regard  to  issuing  policies  upon  them,  as  w-ere  reserved  to  the 
home  office  of  the  Medina  Insurance  Company.  Thompson* 
the  sub-agent  in  Perry  county,  was  clothed  with  about  the 
same  authority  as  the  Medina  company  gave  to  its  agent,  Mc- 
Connell.  In  that  case  it  was  held  that  upon  an  application 
for  insurance  made  to  the  agent,  and  by  the  agent  forwarded 
to  the  home  office,  the  company  was  liable,  although  the  Iosa 
occurred  before  the  arrival  of  the  letter  containing  the  ap* 
plication. 

The  fact  that  the  premium  was  not  paid  by  Krum  at  the 
time  the  application  was  made,  is  urged  as  a  reason  why  the 
claim  of  the  plaintiff  in  error  is  not  established.  Thompson 
gave  her  a  credit  of  sixty  days,  and  at  the  proper  time  she 
tendered  to  the  agent»  of  the  company  the  amount  of  the 
premium,  and  has  ever  since  kept  the  tender  good.  On  pre- 
vious insurance  effected  in  this  company  by  Mrs.  Krumm,  the 
agents  of  the  company  had  given  the  same  time  in  which  to 
pay  the  premium,  and  (she  had  no  notice  that  the  company 
disapproved  such  action),  also,  it  seems  to  have  been  the  cus- 
tom of  the  agents  to  grant  this  extension  to  their  customers. 
The  company  is  now  estopped  from  setting  up  the  non-pay- 
ment of  the  premium  as  a  defense. 

It  is  said  that  a  Tule  of  the  company  provided  that  no  mor^ 
than  $1,500  of  insurance  could  be  placed  upon  goods'  situate<^. 
in  one  building,  and  that  the  amount  of  the  risk  named  ia 
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this  application,  when  placed  with  that  of  the  previous  policy 
issued  to  Mrs.  Krumm,  would  make  the  total  risk  upon  the 
goods  in  one  building  $1,600.  This  was  a  rule  made  by  the 
company  for  the  government  of  its  officers  and  agents,  but  it 
was  not  made  known  to  Mrs.  Krumm.  It  does  not  excuse  the 
oompany  from  liability,  under  the  circumstances  of  the  case. 
[To  appear  in  40  Ohio  St.]  Judgment  reversed. 


IXFt   nrSlTBAVCS   COKPAyY-LOAir   OF  KOHEY-niTKBBBT  TM   AD- 
TAVCS— EFFECT  OF  STATUTE  OE. 

Life  Insurance  Co.  v.  Carpenter  et  al. 

{Ohio  Supreme  Oourt  Oommtssion,    November  18,  1888.) 

▲  Matual  Life  Insuranoe  Company  loaned  to  B.  the  sum  of  $12,000,  for 
which  B.  made  his  note  payable  in  three  years,  with  interest  at  the 
rate  of  eight  per  cent,  per  annum,  payable  annually  in  advance.  The 
company  retained  out  of  the  amount  of  the  loau  the  sum  of  I960, 
as  the  interest  thereon  for  the  ftrst  year  in  advance,  and  at  the  same 
time  took  from  B.  his  two  notes  for  $960  each,  payable  respectively 
in  one  and  two  years  after  date,  for  the  interest  on 'said  lease  for  the 
second  and  third  years  thereof  respectively.  Said  interest  notes 
were  paid  at  maturity,  at  the  beginning  of  said  second  and  third 
years  respectively. 

Held:  That  under  the  act  of  May  4,  1869  (66  Ohio  L.  91),  the  above 
transaction  was  rescinded. 

Error  to  the  District  Court  of  Athens  County. 

The  original  action  was  brought  in  the  Court  of  Common 
Pleas  of  Athens  County,  by  Frank  J.  Carpenter  against  Peter 
W.  Boyles  and  others,  to  foreclose  a  mortgage  on  real  estate 
executed  by  Boyles. to  (carpenter.  On  the  twentieth  day  of 
September,  1875,  Boyles  obtained  from  the  Penn  Mutual  In- 
surance Company  (the  plaintiff  in  error)  a  loan  of  $12,000, 
and  made  to  the  company  his  three  several  promissory  notes 
of  that  date,  the  first  for  $12,000,  payable  in  three  years  after 
date,  the  second  for  $960,  payable  in  one  year  after  date,  and 
the  third  for  $960,  payable  in  two  years  after  date.  To  secure 
the  payment  of  said  three  notes,  Boyles  executed  to  the  com- 
pany a  mortgage  on  the  real  estate  mortgaged  to  Carpenter. 
By  the  terms  of  said  loan,  Boyles  agreed  to  pay  said  company 
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interest  thereon  at  the  rate  of  eight  per  cent,  per  annnm,pa7- 
4tble  each  year  in  advance.  In  pursuance  of  said  agreement, 
the  company  retained  out  of  said  $12,000  the  sum  of  t960,  as 
the  interest  thereon  for  the  first  year  in  advance.  The  notes 
Tor  t960,  each,  were  given  for  the  interest  on  said  loan  for  the 
second  and  third  years,  respectively,  and  were  paid  at  ma- 
'turity,  at  the  beginning  of  said  second  and  third  years,  respect- 
ively.* 

The  plaintiff  in  error,  as  mortgagee  of  said  Peter  W.  Boyles, 
.and  by  way  of  answer  and  cross-petition,  set  up  its  mortgage 
and  prayed  judgment  of  foreclosure,  etc. 

The  error  complained  of  is  the  conclusions  of  law  upon  the 
facts  found  by  the  court,  and  is  contained  in  the  following 
portion  of  the  decree  in  the  case  entered  in  the  court  of  com- 
mon pleas,  viz. : 

'^  3.  The  court  further  finds  as  to  the  plea  of  usury  interposed 
by  the  first  paragraph  of  the  reply  and  answer  of  said  Carpen- 
ter &  Johnson,  and  the  reply  of  the  company  thereto,  that  on 
the  twentieth  of  September,  1875,  the  said  company  loaned  to 
the  said  Peter  Wf  Boyles  the  sum  of  $12,000,  for  which  the 
said  Boyles  made  his  note  payable  in  three  years,  with  in- 
ierest  at  the  rate  of  eight  per  cent,  per  andum,  payable  an- 
nually in  advance,  and  secured  the  same  by  mortgage ;  find 
that  in  pursuance  of  said  agreement  to  pay  said  rate  of  eight 
per  cent,  interest  annually  in  advance,  the  said  company  re- 
served out  of  the  amount  of  said  loan  of  $12,000  the  sum  of 
$960  as  the  interest  for  one  year  in  advance,  and  at  the  be- 
ginning of  the  seoond  year  the  said  Boyles  paid  the  said  com- 
pany the  sum  of  $960  as  the  interest  for  said  loan  for  the  sec- 
ond year,  and  at  the  beginning  of  the  third  year  the  said 
Boyles  paid  to  the  said  company  the  sum  of  $960  as  the  in- 
terest on  said  loan  for  the  third  year;  and  that  no  further 
payments  either  of  interest  or  principal  have  been  made  on 
the  said  loan ;  and  as  its  conclusions  of  the  law  upon  the  above 
found  facts,  the  court  finds :  that  there  was  usury  in  said  loan, 
and  chat  there  is  due  from  the  said  Peter  W.  Boyles  i  to  thft 
said  Penn  Mutual  Life  Insurance  Company  the  sum  of 
$10,426.94,  with  interest  thereon  at  six  per  cent,  from  the 
twentieth  day  of  September,  1877,  to^the  first  day  of  this  term, 
:amounting  in  all,  principal  and   interest,   to  the  sum  of 
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$11,921.31.  To  which  ruling  and  judgment  of  the  court  the 
said  Penn  Mutual  Life  Insurance  Company  excepts,  and 
claims  that  there  is  due  to  it  from  the  said  Peter  W.  Boyles' 
the  sum  of  $12,000,  with  interest  thereon  at  the  rate  of  eight 
per  cent,  per  annum  from  the  twentieth  of  September,  1878, 
to  the  first  day  of  this  term,  amounting  in  all,  principal  and 
interest,  to  the  sum  of  $13,330.65,  and  prays  judgment  in  its 
&vor  against  the  said  Peter  W.  Boyles  for  that  amount,  which 
claim  and  prayer  the  court  overrules,  and  to  which  ruling  the 
said  company  excepts." 

The  district  court  affirmed  the  judgment  of  the  court  of 
common  pleas,  and  the  action  comes  into  thisoourt  upon  peti- 
tion in  error  to  reverse  the  judgment  of  the  district  court. 

Brown  &  Brown  and  C.  D.  RcberUon^  for  plaintiff  in  error. 

Wdch  A  Welchf  for  defendants  in  error. 

I)iCKMAN,  J.  The  only  question  involved  in  this  case  is, 
whether  under  the  act  of  May  4, 1869  (66  Ohio  L.  91),  interest 
at  the  rate  of  eight  per  cent,  per  annum  is  usurious  where 
contracted  for  and  paid  and  received  annually  in  advance. 

It  is  provided  in  section  one  of  the  iCct : 

*'  That  the  parties  to  any  bond,  bill,  promissory  note,  or 
•ther  instrument  of  writing  for  the  forbearance  or  payment  of 
money  at  any  future  time,  may  stipulate  therein  for  the  pay- 
ment of  interest  on  the  amount  of  such  bond,  bill,  note,  or 
other  instrument  of  writing,  at  any  rate  not  exceeding  eight 
per  centum  per  annum,  payable  annually." 

It  is  contended  by  the  learned  counsel  I'or  the  plaintiff  in 
error,  that  the  statute  fixes  the  rate  of  interest  and  not  the 
time  of  payment,  and  as  a  contract  to  pay  the  rate  semi- 
annually is  not  usurious,  there  is  no  principle  that  would 
prevent  the  contract  from  providing  for  the  payment  of  the 
rate  semi-annually,  or  annually,  in  advance.  This  means 
neither  more  nor  less  than  that  the  borrower  may  be  bound 
to  pay  interest  at  a  stipulated  rate  of  eight  per  cent  per  an- 
num upon  money  of  which  he  has  never  had  the  use,  and  yet 
the  contract  be  free  from  usury.  Interest  for  money  is  the 
reward  or  compensation  which  is  paid  by  the  borrower  to  the 
lender,  or  by  the  debtor  to  the  creditor,  for  its  use.  If  it  is 
paid  in  advance  or  deducted  at  the  time  of  the  loan,  the 
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principal,  of  which  the  borrower  is-jto  have  the  use,  is  reduced 
pro  tanio,  and  the  lender  should  not  be  compensated  for  the  use 
of  money  which  in  fact  he  has  not  loaned.  B,  for  illustration, 
•borrows  and  gives  his  note  for  $12,000,  payable  in  one  year  after 
<[ate,  with  interest  at  the  rate  of  eight  per  cent,  per  annum,  and 
the  interest  is  deducted  in  advance.  He  receives  only  $11,040, 
which  he  uses  for  one  year;  but,  as  compensation  therefor, 
pays  the  stipulated  rate  of  interest  on  $12,000.  By  com- 
putation it  will  be  seen,  that  he  has  paid  interest  at  the 
rate  of  eight  and  sixty-eight  one-hundredths  per  cent,  on  the 
amount  which  he  has  actually  received.  He  has  lost  the  use 
of  the  $960,  held  back  by  the  lender,  which  he  would  have 
had,  if  the  interest  had  been  payable  only  after.it  had  accrued 
or  be^n  earned.  This  payment  of  interest  on  the  sum  so  de- 
ducted is  without  consideration,  and  solely  for  the  benefit  of 
the  lender.  A  construction  of  the  language  of  the  statute  as 
applicable  to  the  rate  of  interest  only,  and  not  to  the  time  of 
payment,  which  will  permit  the  payment  of  interest  at 
periods  shorter  than  the  time  a  note  has  to  run,  furnishes,  in 
our  view,  no  reasonable  ground  for  the  advancement  of  in- 
i^erest  before  it  accrues  or  is  earned. 

'*  The  ordinary  way  of  discounting  notes  and  bills,  by  taking 
tlie  interest  in  advance  out  of  the  sum  paid,  is  undoubtedly 
usurious,-in  the  strict  sense  of  the  word.  For,  the  lender 
receives  interest  on  the  whole  for  the  use  of  but  a  part;"  Par- 
sons on  Notes  and  Bills,  vol.  2  p.  421. 

In  Ohio,  express  statutory  authority  has  been  given  in 
many  instances  to  banks  and  other  corporations  to  reserve 
interest  in  advance.  But,  the  fact  that  such  authority  has 
been  expressly  granted  by  statute,  furnishes  the  strongest 
implication  that  it  is  denied  to  all  others.  U.nder  the  act  to 
authorize  free  banking,  there  is  granted  to  every  company 
formed  unddr  the  act,  the  power  ^^  to  loan  money,  buy,  sell, 
and  discount  bills  of  exchange,  notes,  and  all  other  written 
evidences  of  debt,  etc."  To  discount  paper,  as  understood  in 
the  business  of  banking,  is  only  a  mode  of  loaning  money 
with  the  right  of  taking  the  interest  allowed  by  law  in 
advance ;  Niagara  County  Bank  v.  Baker  et  al.,  16  Ohio  St.  68. 
This  right,  we  think,  has  been  limited  in  Ohio  to  banking 
institutions,  or  those  doing  banking  or  discount  business. 
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And,  not  only  in  our  own  state,  but  in  other  states  where 
the  reservation  of  interest  in  advance  is  permitted,  it  is  mostly 
in  cases  of  commercial  paper  discounted  on  short  time  by 
banks  or  parties  doing  a  banking  business,  and  not  the  same 
as  cases  of  investment  and  loan  secured  by  mortgage.  Savage, 
C.  J.,  in  the  Bank  of  Utica  v.  Wager  (2  Cowen,  769),  says  : 
"  This  privilege  of  deducting  the  interest  by  way  of  discount, 
I  apprehend,  is  confined  to  bankers,  and  those  who  deal  Jh 
bills  of  exchange  or  promissory  notes,  by  the  way  of  trade." 
The  loans  by  banking  institutions  being  for  short  periods, 
and  the  difference  between  discount  and  interest  being  in 
consequence  so  inconsiderable,  it  is  not  unreasonable  that  the 
legislature  should  discriminate  between  private  lenders,  and 
banks  and  those  who  deal  in  commercial  paper  by  way  of 
trade.  It  is  quite  obvious,  that  unless  the  practice  of  deducting 
interest  in  advance  is  limited  to  short  loans  as  by  bank  dis- 
counts, the  usury  will  become  greater  in  proportion  as  the 
the  period  for  which  the  usury  is  taken  becomes  longer. 
Thus,  in  a  loan  of  $1,000  for  twelve  and  a  half  years, 
at  eight  per  cent,  per  annum  paid  in  advance,  the  principal 
will  be  exhausted  in  the  interest  deducted,  and  the  borrower 
will  receive  nothing. 

Each  state  has  its  own  usury  laws,  and  in  the  construction 
of  our  own  statutes,  we  can  derive  but  little  assistance  by 
resorting  to  the  adjudications  of  other  states.  Moreover,  state 
statutes  which  provide  penalties  for  usury,  and  are,  therefore, 
strictly  construed  in  favor  of  the  honest  lender,  will  not  fur- 
nish safe  analogies  for  guidance  in  construing  and  applying 
our  own  statutes,  which  enforce  no  severer  rule  as  to  payments 
of  usurious  interest,  than  to  treat  the  excess  of  interest  above 
the  rate  allowed  by  law  as  payments  made  on  account  of  the 
principal. 

In  the  case  ai  bar,.  Boyles,  on  the  twentieth  day  of  Septem- 
ber, 1875,  executed  and  delivered  to  the  Penn  Mutual  Life 
Insurance  Compao/y  (the  plaintiff  in  error)  his  three  several 
promissory  notes  of  that  date ;  the  first  for  $12,000,  secured  by 
mortgage  on  real  estate,,  and  payable  three  years  after  drdv; 
the  second  for  $960,  payable  to  the  company  in  one  year  after 
date;  and  the  third  for  $960;  payable  to  the  company  in  two 
years  after  the  date  theceof.    It  is  beyond  dispute  that  the 
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note  for  $12,000  was  given  for  a  loan  made  to  Boyles  by  the 
oomi>any  on  the  twentieth  of  September,  1875 ;  that  by  the 
terms  of  the  loan,  Boyles  agreed  to  pay  the  company  thereon, 
eight  per  cent,  interest  per  annam,  payable  each  year  in 
advance ;  that  in  parsuance  of  such  agreement,  the  company 
retained  out  of  the  §12,000  the  sum  of  $900,  as  the  interest 
thereon  for  the  first  year,  and  paid  over  to  Boyles  at  the  date 
of  the  loan  only  $11,040;  that  the  notes  for  $900,  each,  were 
for  the  interest  on  the  loan  for  the  second  and  third  years 
thereof,  respectively ;  and  that  such  interest  notes  were  paid 
at  maturity,  at  the  beginning  of  the  second  and  third  years, 
respectively. 

In  recognition  of  well  established  principles,  we  are  of  the 
opinion,  that  the  aforegoing  transaction  was  usurious.  The 
company  should,  therefore,  be  remitted  to  the  legal  rate  of 
six  per  cent,  interest  upon  the  amount  actually  loaned  to  and 
received  by  Boyles ;  and  should  credit  as  payment  upon  the 
principal,  all  excess  of  interest  above  that  rate  paid  at  any 
time  since  the  date  of  the  notes. 

The  judgments  of  the  district  court  and  court  of  common 
pleas  should  be  affirmed. 

[To  appear  in  40  Ohio  St.]  Judgmanl  accordingly. 


BOOK  NOTICES. 


Amarioaa  DMiiiOBt.    By  A.  C.  Freeman.    Vol.  48.    A.  L.  Bancroft  A  Co., 
San  Francisco,  1883. 

One  hundred  and  forty-two  cases  are  selected  from  the  re- 
ports of  the  states  of  Alabama,  Connecticut,  Delaware,  Florida, 
Georgia,  Illinois,  Indiana,  Iowa,  Kentucky,  Louisiana,  Maine, 
Maryland,  Massachusetts,  Michigan  and  Mississippi  for  the 
years  1847-1849.  All  of  the  cases  have  received  the  attention 
of  the  annotator,  but  among  those  that  may  be  specially 
mentioned  are  the  following : 

Chaipman  v.  OUusd,  13  Ala.  50.  When  words  of  present 
grant  do  not  convey  title. 

Cameron  v.  SUUCy  14  Ala.  546.  Evidence  of  marriage  in 
criminal  cases. 
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Flint  River  Steamboat  Co,  v,  Roberts,  2  Fla.  102.  Trial  by  jury. 
In  what  cases  legislature  may  dispense  with.  Provisions  of 
several  State  Constitutions.    In  equity  cases. 

Flint  River  Steamboat  Co,  v.  Foster,  5  Ga.  194.  Con-btitution- 
ality  of  statutes  authorizing  judgments  lyithout  notice. 

P^hard  v.  United  States,  1  6.  Oreene,  225.  Admissibility  of 
testimony  of  jurors  to  show  that  they  misunderstood  instruc- 
tions of  court. 

Shannon  V.  Dillon,  8  B.  Mon.  389.  Liability  of  heir  for  debts- 
of  ancestor. 

Oaines  v.  Oaines,  9  B.  Mon.  295.  Constitutionality  of  legis- 
lative divorces. 

Howard  v.  Orover,  28  Me.  97.  Liability  of  physicians  and 
surgeons  for  negligence. 

Janney  v.  Sprigg,  7  Gill.  197.  Construction  of  "and"  for  "or," 
or  vice  versa,  in  wills. 

Carey  v,  Berkshire  R.  R.  Ob.,  1  Cush.  476.  Action  for  injuries 
to  relatives. 

Stevens  v.  Osman,  1  Mich.  92.  Description  in  replevin.  Sufi:- 
ciency  of. 

Oreen  v.  Oreighton^  10  S.  &  M.  159.  Chancery  power  to  cor- 
rect or  set  aside  settlement  of  accounts  in  probate  court. 


OHIO  DECISIONS. 


SUFREICS  COITBT. 


Hon..  W.  W.  Johksox,  Cki^JuUiet 
Jkdgm: 

KB. 

Hon.  William  H.  Unoh.  Hox.  John  H.  DoTLf . 


Jkdgm: 
Hoa.  Obobob  W.  MoIltaibb.  Hon.  John  W.  Obbt.. 


Oolumlnis,.  OHOy  December  4, 1883. 

QSNKRAL  DOCKET. 

No.  325.  Herahizer,  Adams  <feCo..v.  Robinaon  Florence  and  Elizabetb 
Floreaoe.    £rror  to  the  District  Court  of  Madison  County. 

DOTLE,  J. 

1.  A  married  woman^  having  a*  separate  estate,  who  signs  a  prom- 
issory note,  as-  surety  for  her  husband,  wUl  be  presumed  with- 
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out  forther  proof  to  intend  thereby  to  charge  her  separate  estate. 
Sach  presumption  can  only  be  overcome  by  proof  of  facts  or  circum- 
staaoes,  surrounding  the  execution  and  delivery  of  the  note,  which 
show  that  such  was  not  her  intention. 

2.  Real  estate  purchased  by  a  married  woman  in  1800,  with  her  indi- 
vidual means,  and  w^ich  was  under  the  law  as  it  then  stood  her 
general  property,  was,  by  the  act  of  April  8,  1861  (S.  A  S.  389), 
changed  into  her  separate  estate,  subject  to  the  provision  that  vested 
rights  should  not  be  affected  thereby.  Such  property  was  not 
thereby  subjected  to  her  debts  previously  made;  and  the  husband's 
freehold >ure  uzoris^  was  not  divested.  Subject,  however,  to  vested 
rights,  and  with  reference  to  her  future  contracts,  such  property  is 
to  be  regarded  as  separate  property. 

3  Curtesy  ''initiate**  as  it  existed  at  common  law,  is  abolished  in  Ohio. 
Curtesy  is  now  regulated  by  statute  and  is  conferred  only  upon  sur- 
viving husbands  in  the  estates  of  which  the  wives  die  seized.  It  is 
not  a  vested  estate  until  the  death  of  the  wife. 

Judgment  reversed. 

327.  Rhoda  Ann  Taylor  v.  Mary  F.  B.  Elden.  Error  to  the  Superior 
Court  of  Cincinnati. 

Upson,  J. 

The  will  of  T.  was  duly  admitted  to  probate,  and  was  in  the  following 
words : 

*^  In  case  of  any  accident  with  mo,  I  give  all  my  property  and  money  to 
my  wife,  Rhoda  Ann  Taylor. 

'*With  this  proviso:  That  she,  my  wife,  provide  for  my  adopted 
daughter,  Mary  Frances  Boyle  Taylor,  adopted  in  the  month  of  Feb- 
ruary following,  being  the  year  1863.  Dated  this  day,  November 
26, 1873. 

The  adopted  daughter  from  the  death  of  the  testator  to  the  time  of  her 
marriage,  was  supported  by  the  widow,  who  had  elected  to  take 
under  the  will.  The  adopted  daughter  was  after  her  marriage  sup- 
ported by  her  husband,  and  the  testator's  widow  refused  further  to 
provide  for  her. 

Held: 

The  adopted  daughter  is  not  entitled  to  have  set  off  to  her  any  share  of 
the  estate ;  nor  is  she,  while  otherwise  provided  for,  entitled  to  claim 
support  from  the  testator's  widow. 

Judgment  of  the  superior  court  reversed,  and  cause  remanded. 

155.  Handly,  by  next  friend,  etc.,  v,  Sandau.    Error  to  the  District  Court 

of  Hamilton  County. 
Judgment  affirmed  on  authority  ol   Woolen  Mills  Q>,  v.  TiUiSt  35  Ohio 

St.  253,  and  cases  there  cited.    No  further  report,  and  no  penalty. 
NoTE.—Cases  Nos.  600  to  700  have  been  called  and  should  be  prepared 
for  hearing  without  delay,  as  they  will  be  reached  by  the  court  or  com- 
mission early  in  the  terra. 
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ASSIGNMENTS  FOR  ORAL  ARGUMENT. 

Friday,  December  14. 

357.  G«orge  W.  Gardner  et  al.,  Assignee,  etc.,  v.  The  National  City 
Bank  et  al.    Error  to  the  District  Court  of  Cuyahoga  County. 

Friday,  January  11. 

38.  Richard  Calvin,  late  sheriff;  etc.,  v,  Mary  Bruen  et  al.     Error  to 

the  District  Court  of  Hamilton  County. 
55.  Thomas  Lovell  v.  Stephen  M.  Wentworth.    Error  to  the  District 
Court  of  Hamilton  County. 

Friday,  January  18. 

73.  Daniel  O.  Dearborn  v.  The  Northwestern  Savings  Bank  et  al. 
Error  reserved  In  the  District  Court  of  Lucas  County. 

797.  Franklin  Hubbard  v.  same. 

1301.  S.  H.  Bates  v.  The  Peoples'  Savings  Bank  and  Ix>an  Associa- 
tion et  al.    Error  to  the  District  Court  of  Cuyahoga  County. 

[Note.— These  cases  Involve  the  validity  of  the  statutes  authorizing 
savings  banks,  and  that  part  of  the  statutes  which  authorize  building 
and  loan  associations  to  receive  and  loan  deposits  of  others  than  mem- 
bers, under  article  XIII,  section  seven  of  the  constitution,  which  pro- 
hibits associations  with  *'  banking  powers '!  without  a  vote  of  the  electors 
of  the  state.    Attention  is  called  to  Itev.  Stats.  Sec.  441.] 

Friday,  January  25. 

71.  Harvey  P.  Piatt  et  al.  v.  The  Pennsylvania  Co.  Error  to  the  Dis- 
trict Court  of  Lucas  County. 

96.  Owen  Lynch  v.  The  Lake  Shore  A  Michigan  Southern  R.  R.  Co. 
Error  to  the  District  Court  of  Lucas  County. 

F*riday,  February  1. 

175.  The  Cleveland,  Columbus,  Cincinnati  A  Indianapolis  R.  R.  Co.  v. 

John  Paramore.    Error  t<»  the  District  Court  of  Richland  County. 
315.  The  Pittsburgh,  Cincinnati  A  St.  Louis  R.  R.  Co.  v.  Charles  E. 

McDonald  by  n.  f.  Error  to  the  District  Court  of  Franklin  County. 

Friday,  FtJbruary  15. 

349.  Windisch,  Muhlhauser  A  Co.  v.  Henry  Hildebrant.  Error  to 
the  District  Court  of  Hamilton  County. 

367.  Jabez  Jones  v.  William  G.  Jones.  Error  to  the  District  Court 
of  Williams  County. 

Friday,  Ftbruary  22. 

871.  The  Little  Miami  R.  R.  Co.  v.  John  Fitzpatrick.  Error  to  the  Dis- 
trict Court  of  Franklin  County. 

389.  The  National  Gas  Manufacturing  Co.  v.  Jacob  Heatherington. 
Error  to  the  District  Court  of  Belmont  County. 
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Dridasft  JMfruary  29. 

439.  Edward  Hiartin  v.  John  Alter  et  al.    Error  to  the  District  Oonrt 
of  MuBkingam  County. 

468.  "Vtfilllam  WiUiama  v.  William  F.Schate  and  irife.    Error  to  the 
Diatriot  Court  of  FranlLlin  County. 
N.  B.— Court  meets  for  the  hearing  of  oral  arguments  at  nine  o'dock 
A.  X.,  local  time. 

.  This  being  published  preyious  to  the  making  up  of  the  docket  for  the 
January  term,  1884,  the  numbers. of  the  cases  are  those  of  the  January 
term,  1888. 

NSW  CASBB  FnJBD. 

No.  1861.  Paden  A  Co.  v.  Joseph  L.  O'Neal.    Error  to  the  District  Couit 
of  Washington  County.    E.  A.  Guthrie  and  L.  W.  Ellmwood  for . 
plainti£b  in  error ;  Nye  A  Oldham  for  defendant  in  error. 

1802.  John  W.  Elias  et  aL  v.  Jane  E.  Bums  dt  al.  Error  to  the  District 
Court  of  Gallia  County.  A.  J.  Green  and  T.  W.  Hampton  for 
plaintifb  in  error;  Samuel  A.  Nash  and  White  A  Halcomb  for  de- 
fendants in  error. 

1868.  Arthur  Noble  et  al.,  adm*rs,  etc,  v.  Andrew  Robb.  Error  to  the 
District  Court  of  Clinton  County.  W.  B.  Telfair,  8.  T.  Steel  and 
pyrus  Newby  for  plaintiiBi  in  error ;  Savage  ASmith  for  defendant 
in  error. 

1864.  Andrew  Woodward  et  al.'  v.  The  Newark,  Somerset  A  Straitsville 
R.  R.  Co.  et  al.  Error  to  the  District  Court  of  Perry  County.  J.  Buck- 
ingliam  for  plaimtUfii  in  error ;  C.  H.  Kibler  for  defendants  in  error. 

1866.  The  Baltimore  A  Ohio  Railroad  Co.  v.  Isaac  Carter.  Error  to  the 
District  Court  of  Richland  County.  Jenner  A  Tracy  for  plaintiff 
in  error;  Sewell  A  Sewell  for  defendant  in  error. 

1866.  Robert  W.  Crawford  v.  Wm.  E.  Dickson  et  al.,  as  Board  of  Sdiool 
Directors.  Error  to  the  District  Co^rt  of  Muskingum  County. 
Ciias.  A.  Beard  for  plaintiff  in  error ;  Train  A  Dunbar  for  defendants 
in  error. 

1867.  James  A.  S.  Clark  v.  Ralph  G.  Graham  et  al.  Error  to  the  District 
Court  of  Franklin  County..  Taylor  A  Taylor  and  Lloyd  A  Taft  for 
plaintiff  in  error  ;  J..C.  Richards  and  J.  G.  McGuffey  for  defendants 
in  error. 

1868.  Ohio  ex  rel.  Howard  Douglass  v.  Joseph  W.  Brewster,  And.,  etc 
Application  for  allowance  of  alternative  writ  of  mandamus.  StaUo 
AKittredge  for  plaintiff. 

1869.  David  Wills  v,  Moses  Goodwin.  Error  to  the  District  Court  of 
Tuscarawas  County.  Stockwell,  Moore  A  Danthitt  for  plaintiff  in 
error ;  J.  T.  O'Donnell  for  defendant  in  error. 

1870.  W.  M.  Edwards  et  al.  v.  The  Forest  City  Base  Ball  Aas'n  et  aL 
Error  to  the  District  Court  of  Cuyahoga  County;  Black  A  Cushing 
for  plaintiflb  in  error.. 

1871.  Wm.  R.  Seymour  v.  The  P.  C.  A  dt..L.  Ry.  Co.  •  Error  to  the  Dis- 
trict Court  of  Licking  County..  Chas.  A.  Montgomey  for.  pi«t*«tiff 
in  error;  Gibson  Athertonior  defendant  in  error. 
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1872.  ArahilMdd  BC  DavIs  v.  August  Gelllaiii«  reyived  in  the  name  of 
Cnrtii  Wllklns,  edm'r,  etc.  Bnor  to  the  District  Court  of  Hardin 
Ck>unty.  H.  W.  Seney  and  G.  B.  Senoy  for  plaintiff  in  error;  Stil- 
lingB  A  Allen  for  defendant  in  error. 


tvnuna  oqvbt  oqxxxhxov. 


Hon.  Mooi  M.  OftATOBE,  Okt^  Jmdft. 
Jmdgm: 
Hox.  OiouB  K.  HAta.  Hos.  Fbavkloi  J.  DfoxvAa. 

Ho«.  OsABLn  D.  Mabtm.  Hob.  Johb  MoOavlbt. 


OolunUms^  Oklo^  December  4, 1888. 

OBNBBAL  DOOKBT. 

No.  554.  Commiasionera  of  Union  County  v.  Greene.  Error  to  the 
District  Court  of  Union  County. 

Mabtim,  J. 

In  virtue  of  proceedings  under  the  two-mile  assessment  pike  act  ({  ) 
4829  Ac.,  Rev.  Stats.),  the  commissioners  of  Union  county  duly 
ordered  the  improvement  to  be  made. 
■  Afterwards  and  before  any  contract  was  made  or  assessment  ordered, 
section  4842  of  said  act  providing  for  the  apportionment  of  the  ex- 
pense upon  the  real  property,  was  amended  by  the  act  of  April  15, 
1880,  which  took  eflbct  upon  its  passage,  and  by  which  the  rule  of 
apportionment  was  materially  changed. 

Held .'  That  that  the  amendatory  act  implied  to  the  proceedings  and 
the  assessment  made  in  conformity  to  its  provisions,  is  right. 

Judgment  reversed. 

564.  dark  et  al.  v,  Bartram  et  al.  Error  to  the  District  Court  of  Marion 
County. 

By  thb  Court. 

Wm.  E.  Clark  had  an  interest  in  part  of  lot  No.  7,  ^hich  could  be  sub- 
jected to  the  payment  of  his  debts,  but  the  cou^  erred  in  ordering 
the  whole  of  that  part  of  lot  No.  7  to  be  sold,  including  the  interest 
of  Nancy  A.  Clark  therein. 

The  dnding  that  the  conveyance  of  lots  1047  and  104B  to  Nam^  ▲.  dark 
was  made  with  the  intent  to  hinder,  delay  and  defraud  the  creditors 
of  Wm.  E.  Clark,  is  manillBstly  against  the  weight  of  the  evldei|ce, 
but  A.  H.  Hofd  had  a  valid  lien  upon  ssid  lots  when  the  convq^uioe 
was  made. 

Judgment  reversed. 

544.  Farrell  v.  Finch,  adm*r.  Error  to  the  District  Court  of  Hamilton 
County. 

BttbbCoubt. 

Roan,  in  an  action  before  a  |ustice  of  the  peace,  recovered  a  Judgment 
against  Clarkson,  and  Farrell  became  sure^  for  the  appeal  of  the 
action  to  the  court  of  common  pleas.  While  the  case  waa  pending  In 
the  common  pleaa,  Clarkson  obtained  a  dlaohaige  in  bankrupli^. 
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Held:  That  while  the  discharge'  of  Clarkson  suspended  all  remedy 
against  him  for  the  collection  of  his  debts,  it  did  did  not  release  Far- 
rell  from  liability  on  the  undertaking  for  appeal. 

Judgment  affirmed. 

528.  Fox  V.  Althorp.    Error  to  the  District  Court  of  Hamilton  Ck>unty. 

Granger,  C.  J. 

A  tenant  covenanted  to  pay  as  rent  **  twelve  hundred  dollars  per  annum, 
payable  in  monthly  installments  of  one  hundred  dollars  at  the  first 
of  each  and  every  month."  Installments  for  four  months  being  due 
and  unpaid,  the  landlord  began,  at  the  same  time  in  a  justice's  court 
two  suits — one  for  November  and  December— the  other  for  January 
and  February,  the  bill  of  particulars  in  each  case  referring  to  the 
same  lease.  A  trial  as  to  November  and  December  resulted  in  a  ver* 
diet  for  the  plaintiff  for  eighty  dollars,  and  at  the  same  time,on  the  same 
evidence,  J  udgment  for  the  same  sum  was  rendered  in  each  case  against 
the  tenant.  He  appealed  the  case  for  January  and  February;  paid 
the  other  Judgment  and  then  pleaded  it  in  bar  in  the  common  pleas. 
The  record  shows  no  objection  by  him;  in  any  form,  in  the  Justice's 
court,  to  the  separate  suits  on  the  8am«  covenant. 

HeLd:  As  the  case  was,  the  plea  was  insufficient. 

Judgment  of  district  court  reversed,  and  common  pleas  affirmed. 

557.  The  Pennsylvania  Co.  v.  Morel.  Error  to  the  District  Court  of  Van 
Wert  County. 

By  thk  Court. 

M.  approaching  a  ndlwi^  crossing  with  a  team  drawing  a  loaded  wagon, 
heard  a  whistle  ahnouncingthe  near  approach  of  a  train,  but  drove  on 
without  stopping,  although  his  view  was  partially  obstructed,  and  the 
noise  of  his  own  wsgon  drowned  that  of  the  train ;  he  attempted  to 
cross  the  track  because  he  "thought  he  could  g^l  across  before  the 
train  would  come.*'  The  locomotive  damaged  his  person  and  his 
wagon. 

Held :  The  fact  that  the  view  was  obstructed  did  not  excuse  his  neglect 
to  stop  and  listen :  it  made  his  neglect  to  do  so  greater.  We  think  the 
evidence  clearly  proved  him  guilty  of  contributory  negligence. 

Judgment  below  reversed,  new  trial  granted  and  cause  remanded. 

870.  Woodmansee  v.  Woodmansee's  executors.  Error  to  the  District 
Court  of  Belmont  County. 

Bi^THB  Court. 

aJ|  of  the  issues  made  by  the  pleadings  in  this  case  were  purely  legal  and 
^  necessarily  triable  by  Jury  upon  demand  by  either  party.  The  facts 
stated  in  the  third  defense  might,  perhaps,  in  connection  with  other 
material  facts  thaJt  possibly  existed,  be  converted  into  a  daim  fbr 
equitable  relief,  but  no  such  facts  were  averred ;  and  as  the  defense 
was  worded  they  could  not  be  implied.  Whether  the  case  would 
then  be  appealable  or  not,  is  not  a  question  before  us,  and  we  do  not 
decide  it.  As  the  case  was,  the  district  court  iyioperly  dismissed  the 
appeal.    No  further  report^will  be  made. . 

Judgment  affirmed. 
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441.  Smith  et  al  v.  Smith.  Error  to  the  District  Court  of  Clermont  County. 

Settled  and  dlamissed  at  costs  of  plain tifis*  in  error. 
464.  P.  C.  A  St.  L.  R.  R.  Co.  v,  Wright.     Error  to  the  District  Court  of 

Perry  County.    Settled  and  dismissed  at  cost  of  plaintiff  in  epror. 

538.  St.  Clair  et  al  v.  Brown  et  al.  Error  to  the  District  Court  of  Mahon- 
ing County.    Dismissed  for  want  of  preparation. 

539.  Bailey  v.  Glass  et  al.  Error  to  the  District  Court  of  Clinton  County. 
Dismissed  for  want  of  preparation. 

540.  Heugehold  v.  Gardner,  executor,  etc.  Error  to  the  District  Court  of 
Hamilton  County.  Settled  and  dismissed  at  costs  of  plaintiff  in  error. 

543.  Woster  v.  Goodnow.    Error  to  the  District  Court  of  Huron  County. 

Dismissed  for  want  of  preparp'  'on. 
^7.  Martin  et  al.  v.  Smith.    Error  to  the  District  Court  of  Meigs  County. 

Dismissed  for  want  of  preparation. 
565.  Davis  et  al.  v.  The  Grange  Supply  House.    Error   to  the  District 

Court  o^  Athens  County.    Dismissed  for  want  of  preparation. 
559.  Cole  V.  Union  Central  Life  Ins.  Co.    Error  to  the  District  Court  of 

Scioto  County.    Settled  and  dismissed  at  cost  of  plaintiff  in  error. 
562.  Caldwell  v.  High.    Error  to  the  District  Court  of  Hamilton  County. 

Judgment  affirmed.    No  further  report,  no  penalty. 
582.  Martin  v.  Keiser.    Error  to  the  District  Court  of  Summit  County^ 

Judgment  affirmed.    No  further  report,  no  penalty. 

MOTION  DOCKBT. 

25.    Yeoman  et  al.  v.  Lasley.    Motion  to  modify  decree. 

By  thb  Court. 

In  a  case  in  which  neither  party  was  entitled  to  a  trial  by  jury,  the  court 
found  for  the  defendant,  overruled  a  motion  for  a  new  trial,  and  dis- 
missed the  action.  One  of  the  errors  assigned  was  **  that  the  find- 
ing and  Judgment  were  against  the  evidence  and  the  law.  The  bill 
of  exceptions  presented  the  entire  evidence.  If  the  trial  court 
liad  not  erred  in  applying  the  law  to  those  facts  about  which  there 
was  no  material  conflict  in  the  evidence,  the  decree  would  have  been 
for  the  plaintiff^. 

Held  :  In  i^uch  a  case  the  reviewing  court  may  not  only  reverse  the  de- 
cree complained  of,  biit  also  render  the  decree  required  by  the  facts 
referred  to. 

The  motion  is  overruled  so  far  as  it  asks  that  the  cause  may  be 
remanded  for  a  new  trial,  but  is  sustained  in  its  request  to  strike  out 
the  recognition  of  assignments  made  by  some  of  the  plaintiffs  ^nce 
the  trial  below. 

The  costs  on  the  motion  are  equally  divided. 

ASSIGNMENT  FOR  ORAL  ARGUMENT 

Wtdnesday  December  12. 

478.  Cincinnati  Consolidated  Street  Ay.  Co.  v.  Jacob   Nolthenius. 

Error  to  the  District  Court  of  Hamilton  County. 
490.  John  0*Brien  et  al.  v.  Board  of  Education  of  Hiram  township. 

Error  to  the  District  Court  of  Portage  County. 
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Wedneadasft  January  9. 

852.  Aetna  Insaranoe  Co.  v.  Uhriah  W.  Reed.    Error  to  the  District 

-Court  of  Paulding  County. 
481.  Robert  H.  Tyler,  by  n.  f.  v.  Jesse  Thornton. 
Wednesday  f  January  16. 

403.  Henry  N.  Raymond  etal.  v,  Mattie  D.  Ross.    Error  to  the  Bis* 

trict  Court  of  Cuyahoga  County. 
486.  Manhattan  Life  Insurance  Co.  v.  Emeline  T.  Abraham.    Error 
to  the  District  Court  of  Hamilton  County. 
Wednesday  t  January  23. 

504.  Samuel  Fosdiok  v.  Cornelius  Van  Horn.    Erroi'  to  the  District 

Court  of  Hamilton  County. 
542.  Swing  A  Mellon,  executors,  etc  v.  Chatfleld  A  Woods.    Error 
to  the  District  Court  of  Clermont  County. 

Wednesday^  January  30. 

522.  John  H.  Taphom  et  al.  v.  Marietta  A  Cincinnati  R.  R.  Co«,  aa 

re-oiiganized.    Error  to  the  District  Court  of  Hamilton  County. 
524.  Jane  Swanger  v.  Wm.  H.  Lantz  et  al.    Error  to  the  'District 
Court  of  Frahklin  County. 
Wedneadayt  I^^sbmary  6. 

546.  John  W.  Rutherford  etal.  v,  Henry  Braohman  etal.    Error  to^ 

the  District  Court  of  Hamilton  County. 
550.  Jacob  Harline,  executor,  etc  v.  First  National  Bank  of  Xenia. 
Error  to  the  District  Court  of  Greene  County. 
Wednesday  f  I^^truary  20. 

457.  Chauncy  Winchell  v.  Frank  Frost.    Error  to  the  District  Court 

of  Portage  County. 
567.  Joseph  Rawson  et  al  v.  George  Bogen  et  al.    Error  to  the  Dis- 
Wednesday f  February  27. 

576.  Leopold  Burckhardt  v.  Fourth  National  Bank  of  Cincinnati. 

Error  to  the  District  Court  of  Hamilton  County. 
584.  Wadsworth  Coal  Co.  v.  Silver  Creek  Mining  and  RaUway  Co. 
Error  to  the  District  Court  of  Medina  County. 

Wednesday t  March  6, 

586.    Adin  G.  Hibbs,  administrator,  etc  v.  Union  Central  Life  Insur- 
ance Co.    Error  to  the  District  Court  of  Franklin  County. 
594.  Ohio  Valley  Insurance  Co.  v,  James  S.  Kirk  et  al.    Error  to  the 
District  Court  of  Hamilton  County. 

Wednesday ,  March  12. 

596.  Abraham  Zimmerman  v.  Mary  Zimmerman.    Error  to  the  Dl»> 
trict  Court  of  Mahoning  County. 
N.  B.— This'being  published  previous  to  the  making  up  of  the  doekei 
for  the  January  term,  1884,  the  numbers  of  the  cases  are'  those  of  the 
Jsnuary  term,  188S. 
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DIGEST  OF  CASES. 


CoBtnet— Joint  OM^ees— 6ikrmvor«Atp.— IVtma  fade^  all  the  obligees 
mast  Join  in  an  action  for  breach  of  a  contract  running  to  them  Jointly. 
No  understanding  between  the  obligees  prior  to  the  making  of  the  con- 
tract can  e£R9Ct  this  rule.  If  any  fact  takes  a  case  out  of  the  'rule,  it 
should  be  alleged  in  the  complaint ;  but  a  defect  in  this  respect  may  be 
cured  by  an  allegation  in  the  answer.  If  one  of  several  joint  obligees 
decease,  the  right  of  action  is  in  the  survivors  only.  Bedderly  v.  Dounw. 
Minn.  Sup.  Ct.,  Oct.  22, 1888.    17  N.  W.  Rep.  274. 


Cximiaal  Law— 0>vup<fa<;y.— The  law  holds  each  party  responsi- 
ble for  the  acts  of  each  co-conspirator,  done  in  pursuance  and  further- 
ance of  the  common  design,  which  extends  to  the  consequences  which 
might  reasonably  be  expected  to  flow  from  carrsring  into  eflTect  the 
unlawftil  combination.  Accordingly,  no  error  was  committed  in 
admitting  in  evidence  against  the  defendant,  the  acts  and  declarations 
of  a  co-conspirator  in  relation  to  the  gun  with  which  the  murder 
was  committed.  FtopU  v.  OoUiM.  Gal.  Sup.  Ct.,  Nov.  6, 1883.  12  Pac. 
Coast  L.  J.  268r 

Orimisal  Law— D^ence  of  Ifuaniiy— Burden  of  Proof  ^RecuonabU 
i>oy5c.— Wfien  insanity  Is  interposed  as  a  defense  in  criminal  cases,  it 
must  be  established  to  the  satisfaction  of  the  Jury  by  a  preponderance 
of  the  evidence ;  and  a  reasonable  doubt  of  the  defendant's  sanity,  raised 
by  all  the  evidence,  does  not  authorize  an  acquittal.  Ibrd  v.  SUUe.  Ala. 
Sup.  Ct.,  1888.    16  Rep.  647. 

Criminal  Jmw— Dying  Deelaration.-^I>yinK  declarations  are  restricted 
to  the  act  of  killing  and  to  the  circumstances  immediately  attending  it 
and  forming  a  part  of  the  rea  geatae.  When  they  relate  to  former  and 
distinct  transactions,  they  do  not  come  within  the  principle  of  necessity 
on  which  such  declarations  are  received.  People  v.  Fong  Ah  9fng,  Ckl. 
Sup.  Ct.,  October  26, 1883.    12  Pac.  CV>ast  L.  J.  263. 


Criminal  JMW—Praetice-^OiaUenging  Jurora.—ln  a  criminal  case,  either 
party  having  accepted  the  panel,  or  what  is  equivalent,  having  declined 
to  challenge  when  duly  called  on  by  the  court,  can  not,  at  a  subsequent 
stage  in  the  formation  of  the  Jury,  put  In  a  challenge.  Munday  v.  Cbm- 
monweaUh,    Ky.,  June  9, 1883.    Chicago  L.  A.,  Oct.  2, 1883. 


Deed— i^Mord—^otiee.— In  order  to  be  constructive  notice  to  subse- 
quent purchasers  the  record  of  a  deed  or  other  instrument  affecting  the 
title  to  land  must  show  upon  its  face  that  such  instrument  was  so  exe* 
cuted  and  acknowledged,  as  to  entitle  it  to  be  recorded.  OirardiH  v. 
Z0ampe,    Wis.  S.  C,  Sept.,  1888.    16  Rep.  606. 
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XrideiiM— /mp«adbn«fi/  of  TFitnew.— Testimony  impeaching  the  gen- 
erml  reputation  of  a  witness  is  admissible,  and  where  it  is  lacking  in 
oompleteneoB  and  eridentiary  foroe,  the  objection  to  it,  is  to  be  applied 
by  showing  its  weakness  to  the  Jury,  and  getting  proper  instructions 
upon  it,  and  not  by  a  motion  to  strike  out.  Dovey  v.  Lane^  Mich.  Sup. 
a.,  Oct.  31, 1883.    17  N.  W.  Rep.  272. 


STidsBos— /VivO^eei  CbmmunieoUiQn.—When  objection  is  made  to  the 
admissibility  of  a  paper  offered  in  evidence,  upon  the  ground  that  it  is  a 
privileged  communication,  it  is  proper  for  the  court,  before  permitting 
said  paper  to  be  read  to  the  Jury,  to  allow  the  party  objecting  to  cross- 
examine  the  witness  producing  it,  and  also  to  receive  other  evidence  upon 
the  question  of  its  privileged  character,  in  order  to  decide  as  te  its  admiss- 
ibility.    TrusseU  v.  SearleU.  U.  8.  C.  C.  D.  Md.  1882.    18  Fed.  Rep.  214. 


Ezsautioii— 2>vy  on  iVtneipaZ—/2^ea«e—A<reey.« A  Judgment  creditor 
having  an  execution  against  several  defendants  who  are  equally  bound, 
may  direct  the  officer  holding  the  writ  to  make  the  amount  out  of  suck 
as  he  may  see  fit  to  proceed  against.  But  where  one  of  the  defendants  is 
a  surety,  and  the  fact  is  known  to  the  creditor,  he  cannot  voluntarily  re- 
lease a  levy  which  has  been  made  upon  property  of  the  principal  debtor 
and  proceed  to  make  the  Judgment  out  of  the  surety.  Such  release 
operates  as  an  extension  to  the  principal,  and  a  subsequent  release  of  the 
liability  of  the  surety.  Hyde  v.  Rogers.  Wis.  Sup.  Ct.,  Oct.  23, 1883.  17 
Gent.  L.  J.  431. 


Ex,9m.^tion— Garnishment, — Garnishment  process  will  not  reach  per* 
sonal  property  assigned  by  the  principal  debtor,  if  in  his  hands  it  would 
have  been  exempt  from  execution.  Creditors  cannot  attack  the  transfer 
of  property  which  the  law  would  not  have  allowed  them  to  apply  on  their 
claims,  whether  it  be  real  or  personal.  Anderson  v.  OdeU,  Mich.  Sup.  Ct.. 
Oct.  17, 1883.    16  N.  W.  Rep.  870. 

7ozeoloeiure~J3</'ore  Debt  Due.— A  foreclosure  bill  will  not  lie  until  the 
debt  secured  by  the  mortgage  under  foreclosure  falls  due.  Kelly  v. 
Bogardus.  Mich.  Sup.  a.,  Oct.  17, 1883.    16  N.  W.  Rep.  886. 


lasuanoe^Devise  of  PoUcy.^Where  a  policy  provides  that  the  heirs 
of  the  insured  are  to  take  the  proceeds  of  the  policy  upon  his  death,  he 
can  not  deprive  the  heirs  of  the  benefits  of  the  fund  by  devising  it  to 
another.  Though  where  it  appears  that  the  devisee  of  'the  policy  has 
saved  it  from  forfeiture  by  paying  some  of  the  premiums  on  it,  she  is 
entitled  to  be  reimbursed  therefor  out  of  the  proceeds  of  the  policy. 
Weisert  v.  MuehL   Ky;  Ct.  of  App.,  Oct.  16, 1883.    5  Ky.  L.  Rep.  285. 


Insaranoe— i^ee<  of  Incumbering  Title.— A  policy  of  fire  insurance  con- 
taining a  provision  that  **  if  the  title  of  the  property  is  transferred,  in- 
cumbered, or  changed,  the  policy  shall  be  void,"  is  rendered  void  by  the 
e^^utiou  of  a  mortgage  on  the  insured  property.  Ellis  v.  State  Jns,  0>. 
la.  Sup.  Ct.,  Get.  3,  188.i.    1  Denv.  L.  J.  324. 
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Jttdgmaiit—i^itfii.— A  Judgment  is  alien  against  real  estate  for  five  years 
ftom  its  entry.  Opening  the  Judgment  for  the  purpose  of  letting  the  de* 
fendant  into  a  defense  does  not  aifect  its  lien.  XUianming  Ins,  Oo.  y» 
Soatt.  Pa.  Sup.  Ct.,  Deo.  11, 1882.    1  Deny.  L.  J.  323. 


Xanied  Womaak-SepareUe  JSMote.— Where  a  married  woman  borrows- 
money  to  pay  for  land  oonveyed  to  her  as  her  separate  estate,  and  mort- 
gages' the  land  therefor,  she  is  bound  by  tike  mortgage,  though  the 
money  was  paid  to  her  husband  and  was  not  ail  used  in  paying  for  the 
land,  it  appearing  that  he  acted  in  the  matter  as  her  agent,  ffoumhell  ▼» 
(Xay  F,  <t  M.  /fu.  Cb.    Ky.  Ct.  of  App.,  Oct.  9, 1883.    5  Ky.  L.  Rep.  267. 


VagligOBoe— JiMfMol  jVot^.— Judicial  notice  will  be  taken  that  a  box 
freight  car  m  a  state  of  rest  at  a  highway  crossing  Is  not  perse  a  frightful 
object  to  horses  of  ordinary  gentleness ;  the  question  is  not  for  the  Jury. 
OQJberi  V.  FUnt  <ft  P.  M.  By.  Cd.  Mich.  Sup.  Ct.,  Oct.  17,  1883.  16  N.  W, 
Rep.  868. 

VegotlaUa  Initnuaaiit— £o«e.— Wh^re  a  negotiable  instrument  is  lost 
after  it  becomes  due,  a  recovery  may  be  had  thereon  in  a  court  of  law.. 
Mawrey  v.  Mast,  Neb.  Sup.  Ct.,  Oct.  9, 1883.    16  N.  W.  Rep.  SS9. 


Vaw  Trial— jVeiofy  discovered  Bvidenee.— Where  it  appears  that  a  party 
asking  a  new  trial  on  the  ground  of  newly  discovered  evidence,  could,  by 
the  exerolBe  of  proper  diligence,  have  offered  such  evidence  on  the  former: 
trial,  the  motion  should  be  denied.  ZAndauer  v.  Hay,  la.  Sup.  Ct.,  Oct.. 
17,1883.    Cent.  L.  J.  411. 


Vaw  tiial^MisreeUal  of  lesHmany  by  CknmseL—A  misredtal  by  coun- 
sel before  a  Jury  of  the  testimony  of  a  witness  ]s  no  ground  for  a  new 
trial,  it  being  apparent  that  no  prejudice  could  have  resulted.  Hheiner 
V.  Union  Depot  S.  R'y  A  T,  Co.  Minn.  Sup.  Ct.,  Nov.  3, 1883.  17  N.  W* 
Rep.  279. 

Ofltoat— Cbre  of  Attached  Property,-^  A,  sheriff  or  constable  is  required 
to  use  only  ordinary  care  in  the  preservation  of  atUiched  property,  or 
property  taken  under  execution.  There  is  no  reasonable  ground  for  es- 
tablishing  a  different  |rule  of  diligence  in  cases  of  attachment  and  execu- 
tion.   Oresweav.  Burt.  la.  Sup.  Ct.,  Oct.  3, 1888.    1  Denv.  L.  J.  323. 


Farties— jYanie—  Variance.^A,  slight  variance  In  the  name  of  one  of  the 
parties  to  a  Judgment  fh>m  that  in  the  execution  will  not  vitiate  it, 
where  it  is  apparent  from  the  pleadings  and  proceedings  that  the  parties 
are  the  same.  Miller  v.  WiUis.  Neb.  Sup.  Ct.,  Oct.  9, 1883.  16  N.W.  Rep.  840. 


Promiisory  JSote—Jneapaeity  of  Maker. --One -who  in  good  faith  takes  a 
note  signc  '  ^y  a  person  of  whose  incompetency  to  do  business  ha  has  no 
notice,  and  in  a  transaction  which  is  not  likely  to  call  his  attention  to  it, 
can  recover  on  the  note.  Shoulters  v.  AUen.  Mich.  Sup.  Ct.,  Oct.  17, 1883.. 
16  N.  W.  Rep.  888. 
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PromiMorj  W^U— Obtained  lay  I^raud-^Bana  Fide  Holder,—!.  Whore  the 
execution  of  a  promissory  note  is  denied  on  oeth,  the  general  iseaeinan 
action  thereon  will  admit  evidence  tending  to  show  that  defendant  made 
no  snch  contract  as  was  connted  upon,  and  tliat  hQ  was  f  randolently 
got  to  sign  the  note,  when  he  thought  he  was  signing  something  else. 
2.  One  who  has  heen  tricked  into  signing  a  promissory  note,  will  not  be 
liable  upon  it,  unless  his  own  negligence  was  so  grow  as  to  prednde  hia 
defending  against  a  6oiia>ld0  purchaser  of  the  paper.  Soperv.Peck,  Mich, 
a  C,  Oct.  24, 1888.    17  Gent.  L.  J.  882. 


Bemeral  ef  Oaaie— Heview  of  Order  itfSUUe  Omre— G^cwuMfnciit— 1.  In 
I  removed  from  a  state  court,  the  circuit  court  will  not  review  orders 
made  prior  to  the  removal,  if  the  state  court  acted  within  its  Jurisdiction. 
It  will  take  the  case  precisely  as  it  finds  it,  accepting  all  prior  decrees  and 
orders  as  abjudications  in  the  cause.  2.  Hence,  where  the  Judgment  of  a 
federal  court  had  been  gamiahed^  and  the  state  court  had  made  an  order 
upholding  the  proceeding,  the  circuit  court  declined  to  review  the  pro- 
priety of  this  order.  It  seems,  however,  that  the  court  whose  Judgment 
was  thus  garnished  might  properly  disregard  the  writ.  LoomU  v.  Cbr- 
ringUm.    U.  8.  C.  O.  E.  D.  Mich.,  Oct.16, 1888.    18  ¥M.  Rep.  97. 


■ale— Z>0vit0.— 1.  A,  during  his  mother's  life,  and  having  no  interest 
in  her  estate,  conveyed  *'  all  the  right  he  then  had  or  -might  thereafter 
acquire"  in  her  estate  to  appellant.  But  the  latter  ftdled  to  put  the  con- 
veyance to  record,  until  the  mother  having  died  intestate,  appellee  levied 
an  execution  on  A's  share  in  her  estate,  heU^  the  execution  must  prevail 
over  the  deed.  At  the  time  the  deed  was  made,  the  thing  sold(  A's  inter- 
est) had  no  existence,  and  any  ssle  of  it  was  therefore  invalid.  2.  A 
devisee  may  make  a  valid  and  binding  sale  of  liia  interest  under  the 
wiU,  and  that,  too,  in  the  testator's  lifetime,  provided  the  testator  in 
writing  obligates  himself  not  to  alter  the  devise.  But  a  sale  of  the 
devise  on  the  mere  verbal  assent  of  the  testator  and  without  his  |)arting 
the  right  to  revoke  the  devise,  will  not  be  binding  on  the  devisee.  AUrie  v. 
aMeieinger.  Ky.  Ct  of  App.,  Sept.  20, 1888.    6  Ky.*L.  Rep.  280. 


Isle— JBB0eMeiofK-lfor^<Vmf  JVemiaea.— Goods  or  e^tteis  mortgaged  as 
security  for  debt  may  be  levied  on  and  sold  under  execution  subject  to 
•such  mortgage.  A  party  cannot  be  liable  in  damages  for  legally  appro- 
priating, using,  or  selling  his  own  property.  Oammage  v.  MKnum.  Tex. 
Ot.  of  App.    1888.    1  Denv.  L.  J.  328. 

Serviee— ^  PubUoatUm  in  Weddy  jrMM!p<q>er.— The  provisions  of  the 
statute  requiring  the  publication  to  nourresident  defendants  to  be  made 
four  consecutive  weeks  in  some  newspaper,  etc,  held  to  mean  the  same 
aa  though  the  language  were  that  it  should  be  printed  or  inserted  in  a 
weekly  newspaper,  once  in  each  week,  for  four  wctoks  successively,  and 
that  the  publication  is  deemed  complete  upon  the  distribution  of  the 
newspaper  containing  its^fourth  successive  weekly  insertion.  The  paper 
will  be  presumed  to  have  been  published  on  the  day  of  which  it  beaip 
^date.   JIavUY.  Huston.    Neb.  Sup.  Ct., Oct.  9, 1888.    1  Denv. L.  J. 807. 
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CURRENT  TOPICS. 


ADMnnon  to  tsr  bab. 

During  the  term  of  the  supreme  court  just  clositig,  cover- 
ing the  period  of  one  year,  there  were  two  hundred  and 
nineteen  applications  for  admission  to  the  bar.  Of  these,  one 
hundred  and  fifty-nine  were  admitted  to  practice,  and  sixty 
were  rejected.  At  the  preceding  term,  1882,  two  hundred 
and  fifty-three  applied  for  admission,  two  hundred  and  twenty- 
five  were  admitted,  and  twenty-eight  failed  to  pass  a  suceess- 
fiil  examination.  It  will  be  observed  that  not  only  is  the 
proportion  olF  those  who  failed  of  admission  at  the  present 
greater  than  at  the  last  term,  but  the  number  of  those  who 
applied  for  admission  is  perceptibly  smaller^  Whether  these 
results  may  be  traced  to  the  growing  tendency  toward  better 
preparation,  and  arises.from  more  thorough  examinations,  or 
from  other  causes,  it  would  be  difficult  to  say.  The  change  in 
the  system,  in  1880,  when  the  power  to  admit  to  practice  was 
taken  from  the  district  court  and  vested  solely  in  the  supreme 
court,  was  a  radical  step  in  the  direction  of  the  elevation  of 
the  bar.  Complimentary  admissions  are  now  a  thing  of  the 
past.  While  the  action  of  the  examining  committees  in  the 
rejection  of  applicants  may  sometimes  seem  harsh,  yet  their 
duties,  however  unpleasant,  are  conscientiously  discharged. 
l*hey  have,  in  their  work,  the  encouraging  support  of  the 
1>ench  and  their  brethren,  and  its  good  effects  can  not  fail,  in 
time,  to  be  perceptible  upon  the  bar  of  the  state. 
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nrBisDiCTXov  of  thb  oisouit  coma. 

In  the  opinion  of  many  experienced  lawyers,  the  jurisdio- 
tion  of  the  new  circuit  court,  should,  with  the  exception  of 
will  cases,  be  confined  strictly  to  that  of  a  reviewing  court. 
In  other  words,  the  right  of  appeal  in  equity  cases,  which  now 
exists  in  the  distrct  court,  involving  a  second  trial  on  the* 
merits,  should  he  abolished,  and  that  class  of  cases  placed  on 
the  same  plane  as  jury  cases.  It  is  argued  with  much  plausi* 
bility  and  force,  that,  as  a  rule,  causes  heard  and  determined 
by  a  judge  are  as  well  tried  and  decided  as  those  before  a 
jury,  and  that  one  trial  of  a  question  of  fact,  whether  by  a 
court  or  jury,  ought  to  be,  and  is  suflElcient.  The  present 
right  of  appeal  in  equity  cases  is  a  remnant  of  the  old  policy 
of  re-trials,  which  was  an  anomoly  in  jurisprudence,  and  in 
which  Ohio  had  the  distinction  of  standing  alone.  Although 
nearly  one-half  the  states  have  intermediate  courts,  Ohio  is 
the  only  state,  we  believe,  in  which  a  re-trial,  as  a  matter  of 
right,  of  questions  of  fact,  in  those  courts,  has  ever  prevailed. 
After  that  system  had  overloaded  and  almost  broken  down 
the  court  of  common  pleas,  it  was  finally  abolished  with 
respect  to  jury  cases;  but  it  still  remains  as  a  burden  upon  the 
shoulders  of  the  intermediate  court. 

Why  should  a  distinction  be  made  as  to  a  re-trial  ot 
questions  of  fact  between  jury  and  equity  cases?  Is  there 
any  magic  in  a  jury  trial,  by  which  its  conclusion  is  rendered 
more  infallible,  and  less  liable  to  infirmity,  than  in  a  trial 
before  a  judge  whose  experience  and  training  better  fits  him 
to  detetmine  an  to  the  weight  and  effect  of  the  evidence,  and 
the  application  of  the  law  to  the  facts  ? 

The  system  of  appeals  of  questions  of  fact  is  an  invidious 
distinction  against  the  poor  suitor,  whose  circumstances  are 
such  as  to  prevent  his  giving  the  necessary  bond.  The  poor 
man's  court,  in  such  cases,  stops  with  a  single  trial.  The 
gates  of  the  district  court  stand  ajar  to  the  wealthy  litigant, 
in  order  that  his  dissatisfaction  may  be  soothed,  or  his  adver- 
sary delayed  by  another  trial. 

Whether,  to  confer  upon  the  common  pleas,  which,  after  all, 
is  the  court  of  the  people,  power  to  pronounce  final  judgment 
on  all  questions  of  fact,  whether  determined  by  the  court  or  a 
jury,  with  enlarged  powers  to  set  aside  verdicts,  and  grant 
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new  trials,  and  make  the  circuit  court  a  court  of  error,  except 
with  respect  to  its  original  jurisdiction,  would  not  render  our 
judicial  system  more  symmetrical,  more  in  accord  with  the 
experience  of  other  states,  and  tend  to  a  cheaper,  speedier 
and  better  administration  of  justice;  is  worthy  of  serious  con- 
sideration. 


NOTES  OF  CASES. 


SLATS  XASBIAeBS. 

Our  supreme  court,  this  week,  in  the  cases  of  Morris  y. 
WiUiama  and  McDowell  v.  Sapp^  pasty  pp.  661,  deal  with  the 
interesting  and  somewhat  novel  subject  of  slave  marriages. 
It  is  not  unlikely  that,  notwithstanding  more  than  twenty 
years  hava  elapsed  since  such  a  marriage  was  contracted, 
questions  of  legitimacy  and  inheritance,  growing  out  of  these 
marriages,  will,  for  a  long  time,  continue  to  arise. 

The  court  do  not,  in  che  case  of  Morris  v.  WiUiamSj  find  it 
necessary  to  pass  upon  the  validity  of  the  slave  marriage 
there  under  consideration,  but  permit  the  issue  to  inherit  by 
force  of  our  statute,  that  the  issue  of  marriages,  void  in  law, 
shall  nevertheless  be  considered  legitimate. 

But  in  the  case  of  McDowell  v.  Sapp,  it  is  held  that  a  slave 
marriage  was  one  of  imperfect  obligation,  and,  before  the 
emancipation  proclamation,  was  affectually  avoided  by  the 
marriage  of  either  party  with  another  person. 


ORIGINAL  ARTICLES 


DOMICILE  KO.  IV. 

Parent  and  Child. — The  domicile  of  a  minor  is  that  of  the 
father;  Pbtvers  v.  MoHee,  4  Am.  L.  Reg.,  427 [0.  S.] ;  JfcfeecaZf 
y.  Lawther^  56.  Ala.  312 ;  and  the  domicile  of  an  orphan  infant, 
is  that  where  its  father  and  mother  lived  and  died ;  Sprague  v. 
Litherberryj  4  McL.  442  But  it  seems  that  a  minor  child  may, 
for  the  pii'--  v,8e  of  juiij-diction  in  the  federal  courts,  acquire  a 
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separate  domicile  and  citizenship  from  that  of  its  father  dur^ 
inghis  Hfetime;  Woolridge  v.  McKmna,  8  Fed.  Rep.  660;  yet 
the  mere  consent  of  a  parent  that  the  child  may  reside,  no  mat- 
ter hov7  permanently,  in  another  state,  it  has  been  held,,  does  not 
change  its  domicile ;  lb.  And  mere  absence  at  school  does  not 
change  domicile  ;Jllis<(;aZ/v.  Loiotherj56,  Ala.  312.  Until  children 
have,  by  some  act  of  their  own,  acquired  settlements,  they  re- 
tain the  domicile  in  which  they  were  born,  the  settlement  q^ 
the  parent  being  that  of  his  children ;  BurreU  Tp,  v.  PiUaburgk 
Guardians  of  the  Pbar,  62  Pa.  St.  472. 

Where,  in  a  judgment  of  divorce,  the  custody  of  a  child  is 
decreed  to  the  mother,  with  the  stinulation  that  the  father 
shall  be  permitted  to  see  such  child  once  a  week  at  a  specified 
time,  but  without  specifying  the  place,  the  another  will 
be  required  to  keep  the  child  within  the  jurisdiction  of  the 
court;  Campbell  v.  Campbdly  37  Wis.  206.  And  there  are  con- 
ditions in  some  states,  under  which  a  widow  may  transmit  to 
her  children  a  settlement ;  BurreU  Tp.  v.  PUUimrgh  Ouardainscf 
the  Poor,  62  Pa.  St.  472;  and  where  a  woman  with  a  settlement  or 
fixed  domicile  marries  a  man  without,  the  minor  children  will 
take  that  domicile  until  the  father  acquires  one;  Toum  cf 
Goshen  v.  Toion  of  Canaan,  36  Ct.  186. 

6.  MasUr  and  Servant. — The  domicile  of  the  m^ister,  is  also 
the  domicile  of  the  servant,  and  the  rights  of  the  master  and 
servant,  respectively,  are  to  be  determined  by  the  law  of 
that  domicile ;   Butler  v.  Hopper^  1  Wash.  499. 


REPORTED    CASES. 


8AIS-FAI8S   BSPSB8SHTATI0H8    AS  TO   IBXHTITT  AVD  TAXiin  07 
SEAL  BSTATS-BSCOUPIUVT. 

(Ofno  Supreme  Omrt,   November  27, 18S3.) 
MULVBY  AND  REYNOLDS  V.  KiNO. 


Where  a  person  by  meaDs  of  false  representaUoDs  of  facto  materially 
affecting  the  identity  and  value  of  certain  real  estate,  induces  an* 
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other  to  enter  into  a  oontract  for  the  purchase  thereof,  upon  t)ie 
Ikith  of  8uoh  repreeentationa,  and  upon  which  he  was  justified  in  re- 
lying,-the  purchaser  may,  in  an  ^ion  brought  by  the  vendor  for  tho 
purchase  price,  recoup  the  damage  which  he  has  sustained  by  reason 
of  such  false  representations,  although  the  vendor  believ^  them  to 
be  true  when  made,  and  had  good  reason  for  so  believing. 

Error  to  the  Dietrict  Court  of  Portage  County. 

Ira  S.  King  brought  suit  against  Michael  Mulvey  and  James 
Reynolds  to  recover  the  amount  due  upon  a  promissory  note  for 
$366,  made  by  them,  dated  May  10,  1870,  and  payable  to  Ira 
S.  King,  three  years  after  date.  In  their  amended  answer 
Mulvey  and  Reynold  admitted  the  execution  of  the  note,  but 
averred  that  Reynolds  was  in  fact  only  a  surety  thereon.  They 
further  alleged  that  the  note  was  given  in  part  payment  for  a 
tract  of  land  sold,  at  the  date  of  the  note,  by  King  to  Mulvey ; 
that  as  part  of  the  contract  of  sale.  King  represented  to  Mulvey 
that  he  owned  the  land  which  extended  south  to  a  certain 
fence  which  he  pointed  out,  and  represented  to  be  the  line 
fence  between  his  land  and  that  adjoining,  and  as  being  the 
southern  boundary  of  his  land,  and  that  the  tract  of  land  within 
the  boundaries  pointed  out  included  five  acres  and  sixteen- 
hundredths  of  an  acre,  on  which  there  was  a  barn,  and  also 
valuable  trees;  and  that  this  piece  of  land  would  have  made 
the  tract  sold  to  Mulvey  more  valuable  by  the  sum  of  $450, 
than  the  land  which  was  in  fact  conveyed  to  him,  and  which 
did  not  include  that  piece ;  that  King  was  then  in  possee- 
sion  of  the  five  acres  and  sixteen-hundredths,  and  put  Mulvey 
in  i>osse8sion  thereof;  but  that  in  fact  he  had  no  legal  nor 
equitable  title  thereto,  and  the  real  owner  obtained  judgment 
for  tie  possession  thereof,  against  Mulvey,  who  was  obliged  to 
pay  a  large  sum  for  that  part  of  the  land,  to  avoid  losing  it; 
King  being  notified  of  the  proceeding  and  requested  by  Mul- 
vey to  defend  his  title  and  possession,  but  neglecting  and  re-^ 
fusing  to  do  so ;  that  when  the  deed  of  the  land  was  made  by 
King  to  Mulvey,  the  description,  by  mistake,  did  not  include 
the  five  acres  and  sixteen-hundredths,  and  made  the  south 
line  so  far  north  as  to  exclude  that  part  thereof,  which  King, 
when  the  contract  of  sale  was  made,  and  as  a  part  thereof  con- 
tracted and  agreed  to  sell  to  Mulvey,  who  at  the  time  of  the 
execution  and  delivery  of  the  deed,  and  for  along  time  there- 
after, was  ignorant  of  the  mistake,  and  believed  that  the  deed 
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included  the  entire  tract ;  that  Mulvey  had  paid  all  of  the 
purchase  money  except  that  part  for  which  the  note  described 
in  the  petition  was  given,  and  was  willing  to  pay  that  if  King 
would  perform  his  contract :  that  by  reason  of  the  premises 
Mulvey  had  sustained  damages  to  the  amount  of  $450,  for 
which  he  asked  judgment,  with  interest  from  May  10,  1871, 
less  the  balance  due  on  the  note. 

To  the  amended  answer  no  reply  was  filed,  and  the  cause 
was  submitted  to  the  court  upon  the  petition,  amended  answer 
and  testimony.  The  plaintiff  was  not  present  at  the  trial,  and 
no  testimony  was  given  in  his  behalf,  but  all  of  the  material 
allegations  of  the  amended  answer  were  proved  by  the  testi- 
mony of  Mulvey  and  witnesses  called  by  him,  the  alleged  re- 
presentations having  been  made  by  an  agent  who  was  autho- 
rized by  King  to  make  them ;  and  it  was  also  proved  that  Mul- 
vey brought  the  land  on  the  faith  of  those  representations, 
and  would  not  otherwise  have  bought  it;  that  the  most  valu- 
able part  of  the  tract  was  the  five  acres  and  sixteen-hun- 
dredths;  that  King  believed  the  representations  to  be  true,  at 
the  time  the  contract  was  made  and  the  land  conveyed,  the 
mistake  having  been  made  in  a  previous  survey  of  the  land, 
which  all  parties  supposed  to  be  correct ;  and  also  that  the  de- 
scription in  the  deed  iticluded  as  large  a  quantity  of  land  as 
Mulvey  supposed  he  was  buying,  but  the  title  to  a  part  of  it 
was  in  dispute.  All  of  this  evidence  is  contained  in  the  bill 
of  exceptions,  which  is  made  a  part  of  the  record.  The  court 
of  common  pleas  decided  in  favor  of  King ;  overruled  Mulvey's 
motion  for  a  new  trial,  and  rendered  judgment  against  him, 
which  was  on  error  affirmed  by  the  district  court. 

This  proceeding  is  prosecuted  to  reverse  the  judgment  of 
the  district  court. 

W,  B.  'Thomas  and  Luther  Day,  for  plaintiff  in  error. 

Alphonao  Hart,  for  defendant  in  error. 

Upson,  J.  The  facts  alleged  in  the  amended  answer  not 
having  been  put  in  issue  by  a  reply,  and  having  also  been 
fully  proved  by  the  testimony,  the  court  of  common  pleas 
must  have  decided  that  those  facts  did  not  constitute  a  defense 
nor  c6unter-claim.  The  representation  that  the  tract  of  land 
purchased- included  a  piece  more  valuable  than  that  actually 
conveyed,  on  account  of  its  beingof  better  quality,  and  having 
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on  it  timber,  and  a  building  of  some  value,  was  certainly  a 
material  representation,  and  if  made  falsely  and  fraudulently, 
would  without  doubt  constitute  a  good  cause  of  action  for  the 
damages  sustained  by  a  person  who  was  by  means  thereof, 
induced  to  purchase  the  property. 

In  the  case  of  AUm  v.  ShackelUm,  16  Ohio  St.  146,  it  was  held 
that  the  purchaser  might  set  up,  as  a  defense,  to  a  suit  upon 
the  note  and  mortgage  given  for  the  purchase  money,  a 
counter-claim  for  damages  for  fraud  practiced,  in  the  sale  of 
the  premises,  by  the  vendor  by  means  of  representations 
similar  to  those  which  were  made  by  King  to  Mulvey,  but 
that  was  a  case  of  actual  fraud. 

In  the  case  of  Taylor  v.  Leith,  26  Ohio  St.  428,  which  was  an 
action  brought  to  recover  iamages  for  fraudulent  representa- 
tions in  the  sale  of  lands,  it  was  held  that  the  instruction 
given  by  the  court  of  common  pleas  was  calculated  to  mislead 
the  jury  by  giving  them  to  understand  that  the  representa- 
tions which  were  untrue  in  fact  would  give  a  cause  of  actioni 
although  they  may  have  been  founded  in  mere  mistake;  and^ 
in  the  opinion  of  the  court,  Whits,  J.  says :  **  The  present 
action  is  brought  to  recover  damages  for  fraud  or  deceit 
practiced  in  the  sale  of  land.  To  constitute  a  cause  of  action 
there  must  be  bad  faith.  If  the  representations,  when  made, 
were  believed  to  be  true,  and  the  facts  of  the  case  were  such 
as  to  justify  the  belief,  there  is  no  fraud  or  deceit,  and  there 
can  be  no  recovery." 

In  the  case  of  the  jEtna  Insurance  Company  y.  Reedy  83  Ohio 
St.  288,  it  was  held  that  an  action  would  lie  for  a  false  repre- 
sentation of  a  material  fact,  whether  the  party  making  it 
knew  it  to  be  false  or  not,  if  he  had  nX)  reason  to  believe  it  to 
be  true,  and  it  was  made  with  the  intention  of  inducing  the 
person  to  whom  made  to  act  upon  it  and  he  did  so,  sustaining 
a  damage  in  consequence.  The  principle  upon  which  a 
person  is  held  liable  for  damages  in  such  a  case  is,  that  one 
who  causes  damages  to  another  by  inducing  him  to  act  upon 
representations  false  in  fact,  and  which  the  person  making 
them  has  no  reason  to  believe  to  be  true,  is  guilty  of  such 
gross  negligence  as  in  law  is  regarded  as  a  fraud. 

It  may  be  considered  as  well  settled  in  this  state,  by  the 
cases  above  cited,  that  an  action  for  damages  caused  by  mis- 
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representation  can  not  ordinarily  be  maintained,  without 
proof  of  actaal  fraud,  or  auch  gross  negligence  as  amounts  to 
fraud.  When,  however,  a  person  claims  the  benefit  of  a  con 
iract  into  which  he  has  induced  another  to  enter  by  means  of 
misrepresentations,  however  honestly  made,  the  same  princi- 
ples ean  not  be  applied.  It  is  then  only  necessary  to  prove 
that  the  representation  was  material  and  substantial,  affect- 
ing the  identity,  value  or  character  of  the  subject  matter  of 
the  contract,  that  it  was  false,  that  the  other  party  had  a 
right  to  rely  upon  it,  and  that  he  was  induced  by  it  to  make 
the  contract,  in  order  to  entitle  him  to  reli^,  either  by 
rescission  of  the  contract,  or  by  recoupment  in  a  suit  brought 
to  enforce  it. 

In  this  case  it  is  fully  proved  that  the  representations  made, 
materially  affected  the  identity  and  value  of  the  property 
sold;  that  they  were  made  for  the  purpose  of  inducing  Mulvey 
to  make  the  purchase ;  that  hp  believed  them  to  be  true,  and 
therefore  bought  the  property,  which  he  would  not  otherwise 
have  done,  and  that  they  were  false.  But  the  testimony  also 
fully  proves  that  King  was  guilty  neither  of  fraud  nor  of 
gross  negligence  in  making  those  representations,  his  mistake 
having  been  occasioned  by  that  of  a  survey6r  in  previously 
establishing  the  boundery  line. 

The  facts  thus  proved  bring  the  case  within  the  principles 
above  stated  and  give  a  right  of  recoupment  in  an  action,  for 
the  balance  of  the  purchase  money,  to  the  extent  of  the  defi- 
ciency in  the  value  of  the  property  purchased.  The  righta  of 
the  purchaser  do  not  rest  upon  the  ground  of  fraud,  actual  or 
conetructive,  but  that,  to  the  extent  of  the  difference  in  value 
between  the  property  as  it  was  represented  to  be,  and  the 
property  conveyed,  there  is  no  consideration  for  his  promise. 
He  can  not,  upon  any  principle  of  law  or  equity,  be  compelled 
to  pay  for  what  the  vendor  did  not  own,  and  could  not  convey. 
The  maxim  caveat  emptor  does  no  apply  to  such  representations 
as  were  made  in  this  case,  upon  which  the  purchaser  under 
the  circumstances  had  a  I'ight  to  rely,  and  in  reference  to 
which  he  was  guilty  of  no  negligence. 

Judgment  of  the  diatrict  court  and  court  ofcom^ 
mon  pleas  revened  and  eaiise  remanded^ 

.  [To  appear  in  88  Ohio  St.] 
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glATS  MABBIAOX-TAUDITT. 

(Ohio  Supreme  OouirU    Deoember  11, 1888.) 
Morris  v.  Williams. 

Thelflsae  o#  a  slave  marriage,  though  their  parents  died  before  the 
emanoipation  proclamation,  are,  under  the  statutes  of  thisstatOi 
lawful  heirs  of  theijr  father  as  to  lands  situated  in  this  state. 

Error  to  the  District  Court  of  Meigs  County. 

In  1817,  in  Mason  county,  Virginia,  Thomas  Williams  and 
Katie,  slaves,  were,  at  their  request,  joined  together  as  ha»- 
band  and  wife,  in  the  usual  form  of  a  marriage  in  that  state, 
by  their  master.  Rev.  John  G.  Nelson,  a  minister  of  the  Baptist 
church,  in  the  presence  of  a  number  of  persons.  They  Uyed 
together  as  husband  and  wife  several  years,  and  during  the 
cohabitation,  Edmund  Williami^,  only  issue  of  the  marriage, 
was  born.  Thomas  Williams  was  never  the  father  of  any 
other  child.  Some  years  subsequent  to  the  birth  of  Edmund, 
Katie  was  sold,  taken  to  South  Carolina,  and  died  there  in 
slavery  in  1857.  Thomas  becoming  free  in  1849,  removed  to 
Ohio,  and  during  the  same  year,  purchased  a  house  and  lot  in 
Middleport,  Meigs  county,  in  which  house  he  resided  until  his 
death.  In  1851,  Thomas  was  married,  in  Ohio,  to  Lavina  Ash, 
who  at  the  time  had  several  children,  parties  to  this  suit.  In 
1866,  Thomas  died,  leaving  $50.00  of  the  purchase  price  of  the 
property  unpaid^  which  sum  was  paid  by  Lavina  Williams, 
his  widow,  and  the  vendor  made  to  her  a  deed  for  the  premi- 
-ees.  In  1860  Lavina  Williams  died,  leaving  her  children  in 
possession  of  the  property. 

Edmund  Williams,  becoming  free  in  1863,  by  force  of  the 
emancipation  proclamation,  came  to  Ohio,  and  brought  suit  in 
the  Court  of  Common  Pleas  of  Meigs  County,  to  compel  the 
children  and  heirs  of  Lavina  to  convey  to  him  the  premises^ 
account  for  the  rents,  and  deliver  possession. 

The  cause  having  been  appealed  to  the  district  court,  was 
beard  therein  in  1876,  on  petition,  answer,  reply,  and  testi- 
mony, showing  the  material  facts  to  be  as  above  stated ;  and 
upon  such  hearing,  the  court  adjudged  that  Edmund  Wil- 
liams should  pay  to  the  children  and  heirs  of  Lavina,  the 
purchase  money  paid  by  her,  amounting,,  in  principal  * 
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interest,  to  $107.50:  that  on  such  payment  being  made,  the 
children  and  heirs  of  Lavina  should  convey  the  premises  to 
Edmund  Williams,  and  in  default  of  compliance  with  the  or- 
der, the  decree  should  operate  as  a  conveyance;  arid  that  qq 
ten  days'  notice,  after  such  payment,  such  children  and  heirs 
should  deliver  possession  to  Edmund,  and  failing  to  do  so,  the 
sheriff  should  deliver  such  possession,  on  an  order  to  be  issued 
for  the  purpose. 

To  reverse  the  judgment  so  rendered,  the  children  and  heirs 
of  Lavina  filed  this  petition  in  error. 

R  A.  OtUhrie  and  Martin  Hays,  for  plaintiff  in  error. 

Claiming  that  the  marriage  of  Thomas  Williams  and  Katie, 
being  void  by  the  laws  of  Virginia,  was  also  void  here,  cited 
in  argument  the  following  :  The  State  v.  Samud^  2  Dev.  &  B.,L. 
177 ;  Andermi  v.  Pbindexter,  6  Ohio  St.  622 ;  Martin  v.  Reedy  37 
Ala.  198 ;  Bland  v.  Dowlinq,  9  G.  &  J.  19 ;  1  Bl.  Com.  433 ;; 
Chitty  on  Con.  (8th  Am.  ed.)  466 ;  PaUerecm  v.  Gaines,  6  How- 
ard, U.  8.  560;  Wright's  (0.)  R.  180,  186;  KnowlUm  v.  Erie 
RaU.  Co.,  19  Ohio  St.  260 ;  Story's  Confl.  L.,  §  §  80,  89,  93, 121, 
124;  Schrimehier  v.  Schrimehier,  2  Hag.  Con.  417;  2  Kent's 
Com.  60;  HaU  v.  U.  &,  92  U.  S.  27;  Price  v.  Slaughter,  1  Cin. 
Sup.  Ct.  429 ;  Stikes  v.  Swaneon,  44  Ala.  633 ;  HaU  v.  MtJlm, 
6  H.  &  J.  190 ;  Sarah  v.  Gardner,  24  Ala.  719 ;  Smith  v.  Seote, 
9  Ala.  990;  Com.  v.  Clements,  6  Bin.  206;  Ttmms  v.  Laey,SO 
Tex.  115  J  Johnson  v.  Johnson,  46  Mo.  495 ;  The  State  v!  Taylor^ 
Philips  508;  Estil  v.  Rogers,  1  Bush.  62;  Howard  v.  Howard^ 
6  Jones  L.  235;  Jackson  v.  Lewey,S  Cowen  397;  Stephens  on 
West  Ind.  Slavery  58;  Emerson  v.  Howland,  1  Mason  61;  1 
Pan  on  Con.  414,  §  8;  Pierre  v.  fbntenette,  25  La,  Am.  617;  40 
Mo.  695  ;  Girod  v.  Leivis,  6  Mart.  La.  559 ;  Shafher  v.  The  State, 
20  Ohio  1;  Waymire  v.  Jetmore,  22  Ohio  St.  273;  Gregg  v. 
Tfunnpson,  2  Const.  Ct.  Rep.  331 ;  Jenkins  v.  Brovm,  6  Humph. 
299;  Emerson  v:  Howland,  1  Mass.  45;  Bynum  v.  Boetrick,  4 
Des.  266;  Cooper's  Jus.  (ed.  of  1852).  411,419;  Roche  v.  Washr 
ington,  19  Ind.  53;  Const,  of  Ohio,  Art.  1,  §  19 ;  Drake  v.  Rogen, 
13  Ohio  St.  21. 

Grosvenor  &  Vorhes  and  W.  H.  Lasley,  for  defendant  in  error. 

Counsel  claiming  that  Edmund  Williams  is  the  owner  of 
the  property  in  question,  cited  in  argument  the  following : 
Carmicael   v.    The  StaJte,  12  Ohio  St.  553 ;  2  Kent's  Com.  61, 


Ohio  Law  Journal. 


579 ;  1  Bishop's  Mar.  A  D.,  §  §  6, 13,  163, 351, 410, 415, 451, 467 ; 
r  Green.  Ev.  §489;  Ripple  v:  Ripj^,  1  Rawle  285;  HAerd  v. 
Myers,  5  Ind.  94;  Alien  ▼.  WcUs(m,  2  Hill  s.  c.  319;  Ferguson 
on  M.  &  D.,  §  397 ;  Vattel,  §  7 ;  Price  v.  laughter,  1  Sup.  Ct. 
429 ;  Story's  Conf.  L.,  §  §  50,  98,  427,  484 ;  Greenwood  v.  Ourtie^ 
6  Mass.  374;  Anderstm  v.  PoindexUr,  6  Ohio  St.  656;  Ordinance 
of  1787;  Const,  of '  1802,  bill  of  rights,  §6;  Stikes  v.  Swamon, 
'44  Ala.  633;  MoUinda  v.  Oardner,  24  Ala.  719;  Minor  v.  ^ne$j 
2  Redfield's  Suv.  289;  3  Wash.  R.  P.  16;  WiUs  v.  Covoper,  2 
Ohio  129 ;  Sell  v.  MiUer,  11  Ohio  St.  331 ;  Clarh  v.  Graham,  6 
Wheat.  597;  Kerr  v.  jfoaon,  9  Wheat.  566;  MeOormackv.  Sat^ 
livan,  10  Wheat.  192 ;  OuUery.  Davenpwrt,  1  Pick.  81 ;  Chapnum 
y.  BMneon,  6  Paige  627 ;  Cwrde  v.  iftittem,  14  Yes.  587 ;  Mioi 
V.  JftnAm,  6  Mad.  16;  BirturieOe  v.  FardtS,  5  B.  &  Ores.  438; 
/SeOm  v.  Suxmsony  44  Ala.  633 ;  Ho(wer  v.  £rem,  43  Miss.  603  ; 
Nekon  V.  SmiApeter,  2  Cold.  13;  JBonb  v.  Banks,  H.  546;  1  S. 
&  C.  504,  §  16 ;  Code  of  Va.  (2d  ed.),  679,  §  7 ;  Johnam  v.  Jbhnr 
son,  30  Mo.  89 ;  Oheeddine  v.  Brewer,  1  Har.  &  M.  152 ;  Wright 
▼.  X(m,  12  Ohio  St.  619;  Rev.  Stats.  §  5244;  Huiehii^e  v.  ISimr 
baa,  31  Mich.  126;  Meister  v.  Moore,  96  U.  S.  76;  Pierre  r. 
FbnteneUe,  25  La.  Am.  617;  Broion  ▼.  McGhee,  12  Bush.  429; 
Bonham  v.  Badgley,  2.  Gil.  628;  JStUott  v.  0urr,  2  Phil.  Ec.  16; 
Gtodvephin's  Eccl.  L.  486,  §  22 ;  1  Burn's  Eccl.  L.  120;  Cobb 
on  Slavery,  §§  275,  276:  MiUedge  v.  Summer,  4  Des.  640; 
Randolph  241;  Jackeon  v.  2>ro^,  6  Cowen  402;  Bynum  v. 
Boetrick,  4  Des.  267 ;  Gtrod  v.  Lewis,  6  Mart.  La.  559 ;  Rodney  ▼. 
IZattrood  Co.,  19  111.  44;  Rev.  Stats.  Mass.  1706,  Ch.  19,  §2; 
Quincy,  29 ;  Dyer  v.  Braunoek,  66  Mo.  392 ;  Jones  v.  Jones,  45 
Md.  146;  Jones  y.  .Kmes,  36  Md.  447;  Wilkinson  v.  jRij^n^  70 
Pa.  St.  392 ;  4  D.  &  E.  468 ;  OanieUm  v  Hood,  56  Ala.  519. 

Oksy,  J.  The  property  in  question  is  real  estate,  and  de* 
seinded  according  to  the  lex  ret  sitse;  but  as  Thomas  Williams 
was  domiciled  here,  at  the  the  time  of  his  death,  the  law  of 
Ohio  would  likewise  have  governed  if  the  property  had  been 
personal.  The  question,  however,  is,  as  stated,  as  to  the  statutes 
of  Ohio  regulating  the  descent  of  real  property ;  and  undoubt- 
edly, in  Ohio,  the  legitimate  children  of  a  man  dying  intestate 
inherit  his  real  estate.  If  the  marriage  of  Thomas  Williams 
and  Katie  was  in  all  respects  valid,  Edmund  Williams  is  the 
heir;  and  it  will  be  seen  that  the  same  result  follows  if  the 
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marriage  was  invalid.  The  act  of  1806  (Chase  515), ''  regulat- 
ing the  course  of  descents  and  distribution  of  personal  property," 
provided  in  section  thirteen,  borrowing  from  the  civil  law, 
'^  that  where  a  man  having  by  a  woman  one  or  more  children, 
shall  afterwards  intermarry  with  such  woman,  such  child  or 
children,  if  recognized  by  him,  shall  be  thereby  legitimated. 
The  issue,  also,  in  marriages  deemed  null  in  law,  shall  never- 
theless be  legtimate."  And  that  provision  has  remained  in 
force,  in  substantially  the  same  form,  to  the  present  iltime. 
Chase  906,  1314,  1790;  3  Curwen  2273;  2  Swan  &  Cr.  504, 
§16;  Rev.  Stats.  §4175. 

We  need  not  determine  as  to  the  precise  effect  of  the  Vir- 
ginia marriage.  If  we  assume  it  even  to  have  been  void,  the 
case  is  controlled  by  the  provision  quoted.  If  it  was  voidable, 
the  case  is  still  controlled  by  the  statute,  if,  indeed,  any  such 
provision  as  to  a  voidable  marriage  was  necessary.  And  clearly 
it  is  immaterial  whether  the  marriage,  ''null  in  law,"  took 
place  in  this  state  or  eslewhere.  For  the  purpose  of  determin- 
ing to  whom  the  real  property  in  question  descended,  Ekhnund 
Williams  is,  by  force  of  this  statute,  which,  for  the  present 
purpose,  we  assume  controls  the  case,  to  be  regarded  as  the 
legitimate  son  of  Thomas  Williams.  True,  acts  were  passed 
in  1^804  and  1807,  (Chase  393,  555),  in  aid  of  the  fugitive  slave 
law,  and  imposing  onerous  disabilities  on  colored  persons,  and 
these  blots  upon  our  legislation  were  suffered  to  remain  until 
1849  (2  Curwen  1466).  Because  of  our  policy  toward  colored 
•persons,  thus  indicted  in  our  legislation,  and  because  of  the 
alleged  incapacity  of  slaves  to  form  any  sort  of  a  contract,  it 
is  urged  that  the  issue  pf  slave  marriages  could  not  have  been 
contemplated  when  it  was  provided  that  the  issue  of  marriages, 
null  in  law,  shall  be  legitimate.  But  we  are  unwilling  to  place 
any  such  limitation  on  the  words  of  the  statute.  It  is  a 
familiar  rule  in  the  construction  of  statutes,  that  the  lan- 
guage, where  clear  and  comprehensive,  is  not  to  be  limited 
in  view  of  the  particular  instances  which  may  be  supposed  to 
have  led  to  its  adoption,  but  the  act  should  be  held  to 
embrace  all  cases  fairly  coming  within  its  terms,  if  they  Are 
also  within  its  reason  and  spirit.  Ooahom  v.  Pwrcell,  11  Ohio 
fit.  641,  649.  Our  conclusion  that  Edmund  Williams  inhei^ted 
the  property  is  supported  by  Wright  v.  Lore,  12  Ohio  St.  619. 
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The  heirs  of  Lavina  hold  the  property  in  trust  for  Edmund, 
and  the  court  made  the  proper  order  as  to  the  terms  upon^  and 
mannei"  in  which  he  might  obtain  possession. 
[To  appear  in  89  Ohio  St.]  Judgment  cffiffhed. 
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nreoTBB. 

(OAio  Supreme  C&urt,    Hovember  27, 1888.) 

Staioht  V.  The  State. 

Where  ma  applioation  for  a  marriage  license  is  made  to  a  deputy  olerk 
of  the  probate  oourt  who  is  holding,  without  a  new  appointment, 
daring  a  second  term  of  the  Judge  appointing  him,  and  snoh  deputy 
administers  an  oath  to  the  applicant  and  examines  him  as  to  the 
right  of  the  parties  to  snoh  license,  a  prosecution  for  peijury  cannot 
he  maintained  against  such  applicant,  based  on  such  testimony,  for 
the  resson  that  the  oath  is  not  administered  by  lawftil  authority. 

Error  to  the  Court  of  Common  Pleas  of  Logan  County. 

Staight  was  indicted  in  the  Courtof  Common  Pleas  of  Logan 
County  for  perjury.  It  was  proved  that  he  made  application 
for  a  marriage  license,  in.  Logan  county,  on  December  2, 1882, 
And  testified  as  to  the  ages  of  the  parties  to  the  contemplated 
marriage,  and  residence  of  the  female;  and  the  alleged  perjury 
was  in  the  testimony  so  given.  The  oath  was  administered 
by  L.  B.  Pettit,  to  whom  the  application  was  made.  In  1878| 
R.  E.  Pettit  was  elected  and  duly  qualified  as  probate  judge  of 
Logan  county.  He  was  re-elected  in  1881,  and  on  February 
6, 1882,  entered  on  his  second  term,  after  being  duly  qualified, 
and  he  continues  to  be  such  judge.  Evidence  was  given  on 
the  trial  tending  to  show,  that  on  December  8,  1879,  R.  B. 
Pettit  duly  appointed  as  deputy  clerk  of  the  probate  court,  L. 
B.  Pettit,  who,  being  duly  qjualified,  entered  on  the  duties  6{ 
the  appointment,  and  he  has  acted  as  such  deputy  continu- 
ously ever  since  that  time,  under  the  original  appointment, 
and  that  be  was  not  re-appointed  when  R.  E.  Pettit  entered 
upon  his  second  term  of  ofiSce,  nor  since.  Staight  asked  the 
oourt  to  charge  the  jury,  that  if  they  should  find  the  facts  to 
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be  as  above  stated,  he  could  not  be  convicted,  but  the  court 
refused  so  to  charge,  and  he  excepted.  The  jury  having  re- 
turned a  verdict  of  guilty,  he  was  sentenced  to  the  peniten- 
tiary, and  the  sole  question  on  this  petition  in  error  is  whether 
the  court  erred  in  refuting  so  to  charge. 

The  Revised  Statutes  provide  as  follows  : 

*'  §  533.  Bach  judge  shall  have  the  care  and  custody  of  all  files, 
papers,  books,  and  records  belonging  to  the  probate  office,  and 
is  authorized  and  empowered  to  perform  the  duties  of  clerk  of 
his  own  court;  and  each  probate  judge  may  appoint  a  deputy 
clerk  or  clerks,  each  of  whom  shaJl,  before  entering  upon  the 
duties  of  his  appointment,  take  an  oath  of  office,  and  when  so 
qualified,  such  deputy  may  perform  any  and  all  the  duties 
appertaining  to  the  office  of  clerk  of  the  court ;  and  eachxle- 
puty  clerk  is  authorized  to  administer  oaths  in  all  cases  in 
which  Jt  is  necessary,  in  the  discharge  of  his  duties  as  such 
deputy  elerk."     And  see  §§  2, 10,  4949. 

'*  §  6897.  Whoever,  either  verbally  or  in  writing,  on  oath  law- 
fully administered,  wilfully  and  corruptly  states  a  falsehood,  as 
to  any  material  matter,  in  a  proceeding  before  any  court,  tribu- 
nal or  officer  created  by  law,  or  in  any  matter  in  relation  to 
which  an  oath  is  authorized  by  law,  is  guilty  of  perjury,  and 
shall  be  imprisoned  in  the  penitentiary  not  more  than  ten  nor 
less  than  three  years." 

'*§  7221.  In  an  indictment  for  perjury,  or  for  subornation 
of  perjury,  it  shall  be  sufficietit  to  set  forth  the  substance  of 
the  offense  charged,  and  before  what  court  or  authority  the 
oath  was  taken,  averring  such  court  or  authority  to  have  full 
power  to  administer  the  oath,  together  with  the  proper  aver- 
ments to  falsify  the  matters  wherein  the  perjury  is  assigned, 
without  setting  forth  any  part  of  any  record  or  proceeding,  or 
the  commission  or  authority  of  the  court,  or  other  authority, 
before  which  the  perjury  was  committed." 

William  Lawrence^  Joseph  H,  Lavrrence  and  J,  A.  Htutanj  for 
plaintiff  in  error. 

In  addition  to  cases  cited  in  the  opinion,  counsel  cited  on 
the  question  presented  the  following:  Const,  art.  16,  §7;  3 
Inst.  165:  1  Hawk.  P.  C.  431;  2  Hawk.  P.  C.  86;  Mohan  v. 
Berry,  6  Mo.  21 ;  The  State  v.  McOaUtster,  11  Ohio  46;  The  SuUe 
V.  Carey,  4  West.  L.  Mo.  563,  s.  c.  16  Ohio  St.  17, 35;  Wharton's 
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Cr.  Ev.  §  1815 ;  8  Lawrence's  Compt.  Dec.  60;  1  Op.  Atty  Gen. 
^70;  7  lb.  697;  GAopmanv.  InhabitafUs.BQ  Maine  390;  TheBuOe 
▼.  Eenrum,  7  Ohio  St.  558 ;  People  v.  White,  24  Wend,  539. 

D,  A.  HoUingstoorth,  attorney-general  for  the  stala. 

Okst,  J.  Proof  by  the  state  that  L.  E.  Pettit  was,  at  the 
time  he  administered  the  oath  in  question,  acting  as  deputy 
«lerk  of  the  probate  court,  and  had  acted  in  that  capacity 
about  three  years,  with  the  assent  of  the  probate  judge  and 
■acquiescence  of  the  public,  was  prima  facie  sufficient  to  show 
that  the  oath  was  lawfully  administered.  Jt,  v.  Roberta,  88 
L.  T.  (N.  8.)  690,  s.  c.  14  Cox,  c.  c.  ioi ;  Keator  v.  The  PinpU, 
•82  Mich.  487.  The  general  rule  is  that  as  to  third  persons 
jtnd  the  public,  the  acts  of  one  thus  performing  service  are  in 
4ill  respects  as  valid  as  acts  done  by  an  officer  dejure.  Strang^ 
Exparte,  21  Ohio  St.  610;  cf.  Bemier  v.  Becker,  37  Ohio  St.  72 ; 
Mwi^ord  v«  Riee,  6  Muni  81.  But  in  prosecutions  like  thia, 
the  rule  is  different.  Notwithstanding  the  prima  fofiie  proof 
•offered  by  the  state,  the  iKx^used  had  the  right  to  show  that  L. 
E.  Pettit  was  not  an  officer  dejure,  and  so  drfeat  the  proaecu- 
tion.  This  was  held  in  the  leading  case  of  R.  ▼.  Verd&t,  8 
Campb.  432  (1813).  where  the  person  administering  the  oath 
had  been  an  officer  de/aeto  for  twenty  years,  and  that  case  has 
•been  repeatedly  followed  in  England  and  this  country.  R.  v. 
Roberta,  iupra;  R.  r.  Newton^lC.  AK.M9 ;  TheSfaUr.Hagfmrd^ 

1  Nott  and  M.  546;  Muir  v.  The  SlaU,  8  Blackf.  154;  Sitae  v. 
JSaecaU,  6  N.  H.  352:  BiggertlUjffv.  Com,,  11  Bush.  169 ;  Zomkrt 
y.  ne  PiBople,  76  N.  Y.  220;  SRuss.  Cr.  89;  Roe.  Cr.  Et.  816; 

2  Bishop's  Cr.  L.  §  1020.  In  atq>hen8  y.  The  Sieste,  1  Swao.  167, 
as  in  Ouke  t.  Rodgers,  48  Cal.  197,  administering  the  oath  in 
open  court,  by  one  not  an  officer,  was  regarded  as  the  act  of 
the  court  which  directed  it  to  be  administered,  and  henoe 
that  case  is  not  in  conflict  with  the  rale  as  stated. 

In  Warwick  ▼.  The  State,  25  Ohio  St.  21,  it  was  held  that  a 
deputy  clerk  of  the  probate  court  need  noc  be  an  elector;  but 
there  the  deputy  had  been  regularly  appointed  and  qualified, 
hence  was  a  deputy  clerk  dejure,  and  therefore  qualified  to  ad- 
minister an  oath  like  that  in  question  here ;  for  Che  act  was 
ministerial,  and  a  deputy  may  perform  any  duty  with  respect 
to  granting  and  issuing  the  license  even  in  his  own  nasie 
<  Walke  V.  OircJmiae,  Chapia  v.  AOimm,  15  Ohio  288, 566),  though 
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regularly  Boch  acts  should  be  done  in  the  name  of  the  prin- 
cipal.   Here  evidence  was  offered  to  show  that  L.  E.  Pettit. 
was  not  a  deputy  clerk  dejure,  but  the  court  said  the  evidence- 
was  immaterial,  and  therein  erred. 
FTo  appear  in  39  Ohio  St.]  JudffmerU  revened. 


MOneAUB-TO  TBVSTD  tOB  WIfB-BBfOBKAnOV— lOOI. 

( Ohio  Supreme  Oourt  ChmmUaUm.    Kovember  20, 1S88.) 
HrrssMAN  v.  Donnbl. 

An  inaolvmit  debtor  duly  executed  aod  delivered  a  mortgage  of  lands  to* 

.  a  trustee,  to  secure  a  bona  fide  Indebtedness  to  his  wife.   The  name- 

of  the  (rostee  was  omitted  in  the  granting  danse,  and  also  in  the- 

oovenants  of  the  mortgage ;   but  the  grant  was  to  ^^d  hls^ 

assigns  forever  im  trust  for  the  use  and  benefit  of  his  wife,  her  helm- 
and  assigns. 

In  the  clause  of  defeasance  was  a  copy  of  a  promissory  note  signed  by 
the  debtor  and  payable  to  the  asrignee  for  the  use  and  benefit  of  hla 
wife. 

The  mortgage  was  duly  recorded,  and  afterwards  other  parties  obtained 
judgment  liens  on  the  lands. 

HML: 

1.  That  the  mortgage,  taking  all  its  parts  together,  ftimishee  the  meana 
to  supply  the  omission  of  the  name  of  the  grantee,  and  it  was  not 
error  to  so  reform  it  as  to  supply  this  omission. 

a.  That  the  mortgage  created  a  valid  lien  on  the  lands  from  the  date  whep^ 
it  was  filed  for  record. 

S.  A  mortgage  thus  made,  to  secure  a  bona  fide  indebtedness  of  the- 
mortgagor  to  his  wife,  does  not  enure  to  the  benefit  of  all  the  credi- 
tors of  the  mortgagor. 

Error  to  tlje  District  Court  of  Warren  County. 
The  plaintiff  in  error,  on  the  fifth  day  of  June,  1879,  filed 
his  petition  in  the  common  pleas  to  subject  the  lands  therein* 
.  described  to  the  payment  of  a  judgment  against  Theophilus- 
Dbnnel,  making  numerous  other  lien  holders  parties,  among 
whom  was  the  defendant  in  error,  Harriet  Donnel,  the  wife  of 
Theophilus  Donnel.     The  lien  of  the  plaintiff  and  those  of 
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all  the  defendants  wer^  subsequent  to  the  mortgage  of  the 
defendant,  Harriet  Donnel.  What  was  done  in  the  case,  the 
record  does  not  show ;  but  at  the  April  term,  1880,  of  the  dis- 
trict court,  the  case  was  tried  on  appeal,  wK^n  the  court 
found  the  facts  of  the  case  as  follows : 

''That  in  the  year  A.  D.  1868,  the  said  Theophilus  Donnel 
obtained  a  loan  from  his  wife,  the  said  Harriet  Donnel,  of 
funds  belonging  to  her  separate  estate  to  the  amount  of  fif- 
teen hundred  dollars  ($1,600.00),  which  sum  he  promised  to 
repay  her  with  interest ;  that  he  did  not  at  that  time  deliver 
to  her  any  note  or  other  writing  evidencing  said  indebtedness ; 
that  on  the  tenth  day  of  February,  1879,  w^iile  he  owed  his 
said  wife  said  sum  of  money  and  interest,  he  found  himself  omi- 
riderably  involved,  unable  to  pay  the  daima  of  all  his  credilon,  «f^ 
eluding  eaid  daim  of  his  wife.  And  his  said  wife  desired  and 
requested  that  he  should  secure  her  said  claim ;  that  said 
Theophilus  Donnel  then  and  there  agreed  to  secure  his  said 
wife  by  executing  to  her  his  note  secured  by  mortgage  on  his 
real  estate ;  that  upon  the  advice  of  their  counsel  it  was  de- 
termined not  to  make  the  note  and  mortgage  directly  to  her, 
but  to  have  the  intervention  of  a  trustee ;  that  thereupon  it 
was  agreed  between  the  said  Theoplilus  and  the  said  Harriet, 
that  one  Michael  Roat  should  be  the  trustee  to  hold  said  secu- 
rity for  said  Harriet ;  that  on  said  day  a  note  and  mortgage 
were  drawn  by  their  attorney,  of  which  said  note  and  mort^ 
gage  the  following  are  true  copies,  to-wit: 
**'  Know  all  Men  by  these  Presents : 

''That  I,  Theophilus  Donnel,  of  Warren  county,  in  con- 
sideration of  $2,400  heretofore  received  by  me  ftom  my 
wife,  Harriet  Donnel,  out  of  her  separate  property  and 
by  me  appropriated,  as  and  for  her  separate  money,  in 
the  purchase  and  payment  of  the  price  of  the  real  estate 
herein  described,  the  receipt  whereof  is  hereby  acknowledged,' 

•do  hereby  grant,  bargain,  sell  and  convey  to  the  said and 

lis  assigns  forever  in  trust  for  the  use  and  benefit  of  said 
Harriet  Donnel,  her  heirs  and  assigns,  the  following  described 
real  estate  (description  of  premises),  and  all  the  estate,  title 
and  interest  of  the  said  Theophilus  Donnel,  either  in  law  or 
equity,  of,  in  and  to  said  premises;  together  with  all  the 
j>rivileges  and  appurtenances  to  the  dkme  belonging,  and  all 
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the  rents,  issues  and  profits  thereof;  to  have  and  to  hold  the 
same  in  trust  for  the  said  Harriet  Donnel,  her  heirs  and 
assigns  forever.  And  the  said  Theophilus  Donnel,  for  him- 
self, and  for  his  heirs,  executors  and  administrators  doth 

hereby  covenant  with  the  said trustee,  as  aforesaid,  and 

his  assigns,  that  he  is  the  true  and  lawful  owner  ot  the  said 
premises,  and  hath  full  power  to  convey  the  same ;  and  that 
the  title  so  conveyed  is  clear,  free  and  unincumbered;  and 
farther  that  he  will  warrant  and  defend  the  same  against  all 
claim  or  claims  of  all  persons  whomsoever.  Provided,  never- 
theless, that  tKe  said  Theophilus  Donnel  shall  pay,  or  canse 
to  be  paid,  at  its  maturity,  a  promissory  note  hereby  secured,, 
and  which  note  is  as  follows : 

*' Three  months  afterdate,  I  promise  to  pay  Michael  Rotft,  for 
the  use  and  benefit  of  Harriet  Donnel,  $2,400,  for  value  re- 
.ceived  by  me  from  her  of  her  separate  estate,  with  interest 
from  date.  *'  Theophilus  Donnbl. 

"February  10, 1879. 

"  In  witness  whereof,  the  said  Theophilus  Donnel  and  Har- 
riet Donnel,  who  hereby  releases  her  right  and  expectancy  of 
dower  in  the  said  premises,  have  hereunto  set  their  hands  and 
seals,  this  tenth  day  of  February,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-nine. 

"  Theophilus  Donnel.  [seal.} 
"  Harriet  Donnel.        [sbal.} 

*'  Signed,  sealed  and  acknowledged  in  the  presence  of  us : 

"  Peter  Doughhak. 
''Charles  Tigar. 
"  The  Suae  of  Ohio,  County  of  Warren,  w. 

"  Be  it  remembered,  that  on  the  tenth  day  of  February,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
nine,  before  me  the  subscriber,  Peter  Doughman,  a  J.  P.  within 
and  for  said  Warren  county,  personally  came  Theophilus 
Donnel,  the  grantor  in  the  forgoing  mortgage  deed,  and 
acknowledged  the  signing  and  sealing  thereof  to  be  his  vol* 
trntary  act  and  deed  for  the-  uses  and  purposes  therein  men- 
tioned. And  the  said  Harriet  Donnel,  wife  of  the  said  The- 
ophilus Donnel,  being  examined  by  me  separate  and  apart 
from  her  said,  husband,  and  the  contents  of  said  mortgage 
being  by  me  made  known  an^  explained  to  her  as  the  sti^tate 
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•directs,  declared  that  she  did  volontarily  sign,  seal  and 
acknowledge  the  same,  and  that  she  is  still  satisfied  there- 
with, as  her  act  and  deed  for  the  nses  and  purposes  therein 
mentioned. 

"In  testimony  whereof,  I  have  hereunto  subscribed  my 
name  and  affixed  my  seal  on  the  day  and  year  aforesaid. 

*'  PbtBB  DoUOHMAN,  J.  p.  [SBAL.] 

"  In  and  for  Warren  County,  Ohia 
"  Thi^t  subsequent  to  the  drawing  of  the  said  note  and  mort- 
gage, and  on  the  tenth  day  of  February,  1879,  in  the  absence 
of  their  attorney,  a  justice  of  the  peace  was  called  in,  before 
whom  said  mortgage  was  signed,  sealed  and  acknowledged, 
without  filling  up  the  blanks  left  for  the  name  of  the  trustee ; 
that  the  matter  of  the  said  blanks  was  spoken  of  at  the  time, 
but  that  it  was  concluded  by  Donneji  and  the  justice  of  the 
peace  that  as  the  mortgage  had  been  drawn  by  an  attorney,  it 
was  probably  right,  and  it  had  better  be  executed  as  it  was, 
and  Donnel  said  he  would  show  it  to  his  attorney,  and,  if 
necessary,  that  it  could  be  corrected;  that  Donnel,  at  the  time 
of  the  execution  of  the  mortgage,  believed  it  to  be  sufficient 
in  form  to  efiect  the  security  intended  thereby  to  be  given  to 
his  said  wife ;  that  the  papers  were  shown  to  the  said  attorney 
on  the  next  day  while  he  was  in  the  act  of  leaving  the  station 
on  the  train,  who  remarked  after  a  casual  glance  that  the 
mortgage  '  seemed  all  right ; '  that  soon  thereafter,  to-wit :  on 
the  eleventh  day  of  February,  1879,  the  mortgage  was  duly 
filed  for  record ;  that  said  note  and  mortgage  were  executed 
by  said  Theophilus  Donnel  for  the  purpose  of  preferring  the 
claim  of  said  Harriet  Donnel  secuiBd  thereby ;  that  neithd^ 
before  nor  at  the  time  of  the  execution  of  the  note  and  mort- 
gage was  the  said  trustee,  Michael  Roat,  consulted  as  to  his 
acceptance  of  the  trust ;  that  subsequently,  and  two  or  three 
days  after  the  execution  aforesaiid,  said  Theophilus  Donnel 
presented  the  note  to  said  Roat  and  explained  to  him  the  na- 
ture of  the  trust,  who  accepted  said  trust,  and  at  the  satne 
time  delivered  the  note  to  said  Theophilus  Donnel  for  safe- 
keeping, who  has  had  the  possession  thereof  since,  and  up  to 
the  time  of  the  bringing  of  this  suit,  and  that  no  ,part  of  said 
note  has  been  paid ;  that  when  said  mortgage  was  ffied  for 
record,  the  same  was,  by  the  recorder,  indexed  as  a  mortgage 
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from  Theophilus  Donnel  to  Harriet  Donnel,  and  that  the  de- 
fendants, other  than  said  Harriet  Donnel,  claiming,  and  hav- 
ing liens  on  said  lands  hereinafter  set  forth,  had,  before  acquir- 
ing their  said  liens,  no  notice  ofeaid  mortgage^  and  the  lien  thereof^ 
other  than  that  afforded  by  the  recordofeaid  mortgage^  but  eaidplaintiff 
had  notice  thereof  before  aequiring  his  lien  in  kie  petition  setjorth" 

Upon  this  finding  the  court  proceeded  to  correct  and  reform 
the  mortgage  of  Donnel  and  wife,  so  as  to  supply  and  insert 
therein  the  name  of  Michael  Roat  as  grantee.  And  thereupon 
entered  a  decree  for  the  sale  of  the  land,  directing  that  out  of 
the  proceeds  of  such  sale,  the  lien  of  Roat  as  trustee  be  first 
paid,  and  that  the  other  liens  be  afterwards  paid  according  to* 
their  priorities. 

A  petition  in  error  is  filed  by  the  lien  holders,  other  than. 
Michael  Roat,  here  to  reverse' this  decree. 

W.  F.  EUzroth  and  C.  M.  Thompson,  for  plaintiff  in  error. 

Jf.  S.  WilHamspn,  for  defendants  in  error. 

McCauley,  J.  The  mortgage  was  duly  executed  and  re- 
corded.   The  only  defect  in  it  was  the  omission  of  the  name* 

of  the  grantee.    But  the  grant  was  to and  his  assigns 

in  trust  for  the  use  and  benefit  of  Harriet  Donnel,  her  heirs 

and  assigns.    And  the  covenants  were  to trustee,  as* 

aforesaid.*  In  the  clause  of  defeasance  the  promissory  note  of 
Theophilus  Donnel  to  Michael  Roat  was  payable  to  him  for 
the  use  and  benefit  of  Harriet  Donnel.  It  is  quite  plain  that 
the  granting  clause  and  the  promissory  note  set  out  in  the- 
defeasance  have  reference  to  the  same  trustee  and  the  same 
beneficiary,  and  thus  is  furnished  the  means  of  making  definite- 
and  certain  all  that  is  wanting  to  ntake  the  mortgage  a  com- 
plete instrument. 

If  the  name  of  the  grantee  had  been  omitted  from>  the  mort- 
gage by  mistake  or  inadvertence,  the  defect  would  be  one  that 
eoold  be  corrected  by  proof  aliunde.  Stfxmg  v.  Beach,  11  Ohio 
St.  283;  Qoshom  v.  ParceU,  Id.  641. 

Counsel  for  plaintiff  in  error  insist,  on  the  authority  of  Van 
ThomHy  v.  PeUrs,  25  Ohio  St.  471 ;  Erwin  v.  Shwy,  8  Ohio  St. 
510,  and  WhiU  v.  Denmany  16  Ohio  60,  that  the  mortgage  was 
fittally  defective. 

fjThese  were  cases  involving  the  effect  of  defectively  executed 
mortgages,  in  which  it  was  held  that  a  mortgage  t4»»  operate  oi 
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its  own  force  must  be  executed  according  to  the  statute  pre- 
scribing the  form  and  requisites  of  such  instruments. 

This  mortgage  presents  a  question  wholly  different  from  the 
•one  determined  in  these  cases.  And  containing  within  itself 
the  means  to  make  it  definite  and  certain,  we  think  there  was 
no  error  in  so  reforming  it. 

It  is  contended  that  the  mortgage  from  the  husband,  who 
was  insolvent  at  the  time  it  was  given,  to  a  trustee  for  the  use 
of  his  wife,  secured  to  her  a  preference  over  other  creditors  and 
should  inure  to  the  tdqual  benefit  of  all  the  creditors  of  the 
husband. 

If  the  husband  had  given  a  mortgage  to  one  of  his  creditors 
who  was  under  no  disability  to  take  it  to  secure  a  debt,  such  a 
mortgage  would  have  been  valid  both  at  law  and  in  equity. 

If  the  wife  was  a  bona  fide  creditor,  as  found  by  the  district 
-court,  and  might  take  security  for  her  debt,  she  was  entitled 
to  security  in  a  form,  and  in  effect,  as  available  to  her  as  that 
taken  by  any  other  creditor  to  him  for  his  debt. 

A  mortgage  directly  from  the  husband  to  his  wife,  while  it 
would  have  dispensed  with  a  trustee,  and  would  not  have 
been  within  the  letter  of  the  statute,  would  have  been  void  at 
law  and  subject  to  the  uncertainty  of  being  upheld  in  equity. 

Her  security  in  this  form  would  have  been  something  less 
than  that  which  might  have  been  taken  by  a  creditor  not  un- 
der disability. 

Assuming  her  right  to  take  security  in  a  form  as  ample  as 
might  have  been  taken  by  any  of  the  creditors  of  her  husbAnd, 
this  security  was  given  in  the  only  way  in  w&ich  it  could 
have  been  done  without  impairing  that  right  The  mortgage 
was  in  legal  effect  equivalent  to  an  assignment  under  section 
<6S43  of  the  Revised  Statutes,  Harhrader  v.  Leiby,  4  Ohio  St.  008, 
And  would  have  inured  to  the  benefit  of  all  the  creditors  of  Ih^ 
mortgagor  if  the  beneficiary  had  been  any  one  other  than  hiv 
wife. 

The  office  of  the  trustee,  under  this  mortgage,  was  not  to 
hold  the  security  of  the  mortgage,  merely  for  the  benefit  of 
<sreditors ;  but  to  hold  it  for  a  creditor  who  could  not  haviei 
taken  or  held  it  for  herself. 

The  mortgage  was  the  legal  mode  of  giving  security  by  the 
husband  directly  .to  the  wife. 
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We  are  of  opinion,  therefore,  that  there  wan  no  error  in  the 
jodgment  of  the  district  coart  in  so  holding. 

[To  appear  in  40  Ohio  St.]  JudgmmU  e^rmaii. 


ilDUUUTT  WIMTft^lH    OTTfiyi    fiTW 

(0M>  a^ffreme  Onurt  QrmmiBtiom.    Korembar  90,  16BS.) 

DOHBBTT  9.  StIMVBL  BT  AL. 

The  owner  of  «  lot  of  land  sold  and  oonyeyad  the  «un«— his  Tondoo  wm  «. 
pwi  conaldnmlion  Ibr  tlio  oonyojaaoe,  agreeing  ei  the  tim%  to  m- 
same  an  nnreooided  mortgage  of  indemnity  on  tlie  pmmieiw,  exe- 
ented  by  the  owner  eeven  montha  before.  Hie  Tendee,  on  the  day  h» 
reo^Ted  hia  deed,  left  It  for  reooid,  and  on  the  day  following,  the- 
mortgagee  filed  for  record  hia  mortgage  of  indemnity*  The  trendee^ 
eeTeml  moptha  thereaftiM*,  aold  and  oonveyed  tiiepremiaeato  &,  and 
took  fh>m  him  his  notM  for  the  balance  of  the  pnrehaae  mon^  ae- 
cued  by  mortgage  on  the  premiaea,  and  for  ayalnabie  consideration, 
aaslgned  the  notes  and  mortgage  to  8.  before  doe.  &  and  8.  had  no 
aotnal  notice  or  knowledge  of  the  mortgage  of  indemnity,  when  |hey 
acquired  an  intereat  in  the  property. 

JMd.- 

1.  Tlie  mortgage  of  indemni^  did  not  become  a  lien  upon  the  premlsea^ 

a.  8*  took  the  mdrtgage  aaslgned  to  him,  anbject  only  to  sneh  eq«ltfe% 
if  any,  aa  existed  between  the  Tendee  and  B. 

a.  Tlie  conTCyance  to  B.  waa  not  allbcted  by  any  equities  earisting  be* 
tween  the  Tendee,  his  granton,  and  the  owner  of  the  mottgi^  of 
indemnity. 

B^BOB  to  the  District  Court  of  Franklin  Connty. 

WUmm  A  Stoddart,  for  plaintiff  in  errar. 

Mm  Gf.  McQvffey^  for  defendants  in  error. 

DiCKMAB,  J.  The  original  action  was  bronghjt  in  the  Oonrt 
of  Common  Pleas  of  Franklin  Connty,  by  Wesley  Doherty 
against  Elijah  Meacham,  Mary  B.  Meacham  and  A.  J.  Ho|>- 
kins,  to  foreclose  a  mortgage  of  indemnity,  on  a  lot  of  land  in 
Colnmbns,  Ohio,  executed  and  ddivered  by  the  M eachams  to 
Doherty.  M.  Kingry,  Wilson  J.  Bean,  and  Michael  Stimmd 
were  made  parties  defendant  in  the  common  pleas.  As  dis- 
closed by  the  pleadings,  and  an  agreed  statement  of  focts filed 
in  the  case,  the  mortgage  of  the  above  described  premises  was 
made  to  Doherty  on  the  fourth  day  of  January,  1876,  and  was 
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by  him  filed  for  record  August  9, 187&  On  the  eighth  day  of 
August,  1876,  the  Meachams  conveyed  the  same  premises  to 
defendant,  Hopkins,  and  on  the  same  day  Hopkins  left  his 
deed  for  record.  On  the  thirteenth  day  of  January,  1877, 
Hopkins  oonveyed  the  premises  to  defendant,  Bean,  who  the 
same  day  executed  a  mortgage  back  to  Hopkins  for  a  portion 
of  the  purchase  price;  and  this  mortgage  was  filed  for  record 
January  18, 1877,  and  was  a  few  days  afterward,  January  22, 
1877,  with  the  notes  which  it  was  intended  to  secure,  assigned 
^nd  delivered  to  defendant,  Stimmel.  Hopkins  knew,  at  the 
time  he  made  the  purchase  from  the  Meachams,  of  the  mort- 
gage of  Doherty,  and  promised  in  a  written  agreement,  as  a 
part  of  the  consideration  for  the  conveyance,  to  assume  the 
mortgage  of  Doherty,  and  release  the  Meachams  from  any 
liability  on  the  covenants  of  warranty  in  their  deed  to  him. 
The  defendants,  Bean  and  Stimmel,  had  no  actual  notice  or 
knowledge  ct  Doherty's  mortgage  when  they  became  interested 
in  the  property,  and  no  knowledge  that  the  purchase  money 
was  not  all  paid  by  Hopkins,  and  only  knew  of  the  first  mort- 
gage lien  of  IL  Eingry  on  the 'premises. 

In  the  court  of  common  pleas,  upon  overruling  the  plaint- 
iff's demurrer  to  the  answers  and  cross-petitions  of  defendants. 
Bean  and  Stimmel,  the  plaintiff  not  desiring  to  further  plead, 
the  cause  came  on  to  be  heard  upon  the  petition,  the  answers 
and  cross-petitions,  and  the  evidence,  and  with  the  consent  of 
all  the  parties,  was  submitted  to  the  court.  The  court  there- 
upon found  that  the  mortgage  to  Doherty  did  not  become  a 
lien  upon  the  premises  in  the  petition  described';  and  further 
found  that  the  sum  of  $817.60  was  due  the  defendant  Stimmel, 
from  the  defendant  Bean,  upon  the  note  set  out  in  StinimePs 
answer  and  cross-petition — ^it  being  one  of  the  notes  which  the 
mortgage  from  Bean  to  Hopkins  was  intended  to  secure.  And 
the  court  ordered  that  the  master  commissioner,  from  the  pro- 
ceeds of  the  sale  of  the  premises  sold  by  him  under  the  former 
orders  of  the  court,  and  not  included  in  the  former  order  of  dis- 
tribution, pay  the  balance  over  to  Stimmel,  after  paying  cer- 
tain taxes  and  assessments  upon  the  .premises,  and  certain 
taxed  costs  of  the  suit.  The  decree  of  the  court  of  common 
pleas  was  affirmed  by  the  district  court,  and  this  court  is 
asked  to  reverse  the  judgment  and  decree  of  the  district  court. 
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It  iias  beea  settled  by  repeated  adjudication  in  this  state, 
that  an  unrecorded  mortgage  does  not  vest  in  the  mortgagee 
any  interest  in  the  premises,  either  legal  or  equitable,  as 
against  subsequent  purchasers,  and  that,  too,  whether  such 
purchasers  had  notice,  of  the  unrecorded  mortgage  or  not.  The 
rule  is  a  statutory  rule,  deduced  from  a  construction  of  the 
express  and  peculiar  phraseology  of  the  statute,  and  though 
in  some  instances  a  stern  adherence  to  it  might  seem  a  hard- 
ship, it  has  become  a  rule  of  property,  and  should  not  be  dis- 
disturbed.  Until  delivered  to  the  recorder  of  the  proper  county, 
to  be  by  him  entered  on  record,  a  mortgage  can  have  no  effect, 
either  at  law  or  in  equity,  against  third  persohs ;  and  as  said 
by  Rannby,  J.,  in  Bloom  v.  Nogfe^  4  Ohio  St.  55 :  ^'  If  notice  is 
permitted  to  supply  the  place  of  the  registry,  the  wh(de  field 
of  constructive  notice  immediately  applies ;  or,  if  it  is  made 
to  depend  upon  actual  notice,  the  inquiry  is  still  attended 
with  all  the  danger  and  uncertainty  incident  to  parol  evidence, 
when  used  for  the  purpose  of  affecting  written  instruments, 
and  disturbing  titles." 

The  purchase  of  the  premises  therefore  by  Hopkins,  with  full 
knowledge  of  the  unrecorded  mortgage  to  Doherty,  in  the  ab- 
sence of  his  written  agreement  to  assume  its  payment,  would 
have  vested  in  him  an  estate  free  from  the  mortgage  incum- 
brance. But  the  registry  furnished  no  information  to  third 
persons,  that  Hopkins  had  assumed  the  payment  of  Doherty's 
mortgage,  or  had  ever  heard  of  it  at  the  date  of  his  deed.  When 
Bean  purchased  the  property,  and  executed  and  delivered  the 
notes  and  mortgage  for  the  balance  of  purchase  money,  it  is 
tru^  that  Doherty  had  left  his  mortgage  for  record,  but  Bean 
had  Qo  actual  notice  of  that  fact.  If  charged  with  construc- 
tive.notice  by  virtue  of  the  record,  he  must  have  discovered  by 
examination  that  on  the  day  Hopkins  received  and  deposited 
his  deed  with  the  reoorder,  his  title  to  the  premises  was  clear 
and  unincumbered,  with  the  exception  of  the  senior  mortgage 
to  Kingry.  If  on  that  day  Bean  had  purchased  the  premises, 
no  question  could  have  arisen  between  him  and  Doherty,  as 
Hopkins  was  then,  for  aught  that  appeared,  the  source  of  an 
undisputed  title,  subject  to  the  last  mentioned  lien.  But  con- 
ceding  that  at  the  time  of  his  purchase.  Bean  was  notified  <rf 
Doherty's  mortgage  and  of  its  record  subsequent  to  the  date  of 
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the  deed  to*  Hopkins,  with  no  other. evidence  before  him  save 
that  of  the  registry,  he  would  have  known  that  such  subse-^ 
qaent  record  could  not  relate  back  and  impair  the  title  already 
vested  in  Hopkins.  The  registry  alone  would  have  informed 
him  that  Hopkins  had  acquired  title  on  the  eighth  of  August, 
1876,  while  Doherty  by  his  own  delay  had  voluntarily  post- 
poned his  legal  rights  to  those  of  Hopkins  and  his  assigns. 
Looking  to  the  statutory  rule  as  having  relation  to  the  riglits  of 
property,  the  material  inquiry  by  Bean  was  as  to  the  legal  in- 
terest of  Hopkins  in  the  premises;  and  the  registry  itself, 
without  other  evidence,  revealed  nothing  whereby  Hopkins 
was  prevented  from  transmitting  to  his  vendee  the  same  rights 
of  property  which  he  acquired  on  the  day  he  received  his  deed. 

The  agreement  in  writing  entered  into  between  Hopkins 
atfd  the  Meachams,  whereby  he  assumed  to  pay  Doherty's 
mortgage,  and  to  release  his  grantors  from  liability  on  the 
covenants  of  warranty  in  their  deed  to  him,  gave  rise  to  equi- 
ties between  the  parties  to  that  agreement  and  the  plaintiff 
in  error.  But,  in  our  view  of  this  case,  it  is  unnecessary  to 
consider  how  far  a  purchaser  who  assumes  a  mortgage  becomes 
as  to  the  mortgagor  the  principal  debtor,  and  the  mortgagor  a 
surety,  or  whether  the  mortgagee  may  treat  both  as  principal 
debtors,  and  have  a  personal  decree  against  both.  As  it  is  not 
claimed  that  knowledge  was  in  any  manner  brought  home  to 
Bean,  of  his  grantors'  agreement  to  asume  the  outstanding 
mortgage  of  indemnity  to  the  plaintiff  in  error,  we  do  not 
think  Bean's  title  should  be  prejudiced  by  any  latent  eqnitiea 
arising  out  cf  that  agreement. 

It  is  not  denied  that  the  defendant  in  error,  8tiromel|  was 
the  purchaser  for  a  valuable  consideration  of  the  notes  and 
mortgage  assigned  and  delivered  to  him.  If  any  equities  ex- 
isted at  the  time  of  his  purchase  between  Hopkins  and  Bean, 
the  mortgage  must  be  deemed  to  have  been. taken  by  Stimme^, 
subject  to  those  equities.  But  we  have  opt  discovered  that 
any  such  equities  existed.  Subject  to  Kingry's  senior  mo^v* 
gage,  the  defendant  in  error,  Bean,  acquired  a  good  title  to  the 
property  conveyed  to  him,  and  the  mortgage  of  indemnity 
made  to  the  plaintiff  in  error  did  not  beoome  a  lien  thereon. 

We  are  therefore  of  the  opinion  that  there  was  no  error  in 
the  decree  of  the  court  below,  applying  a  portion  of  the  fond 
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arising  from  the  sale  of  the  real  estate  in  controversy^  towards 
the  payment  of  the  mortgage  assigned  to  Stimmel.   The  judg- 
ment of  the  district  court  must  be  affirmed. 
[To  appear  in  40  Ohio  St]  MtqvMni  aecordm^ 


un  ivsvB4Voi--MuoT-4rrzFirLAnon-vaiLVBi--fOBViRUBx. 

{^OMo  JShqfreme  O&uH  Cbmrniwion.    November  18, 1888.) 
Insurance  Co.  v.  Robinson. 

A  policy  insoring  the  life  of  R.  reqaired  him  to  pay  an  annual  premium 
of  tilJ&S  by  giving  hia  note  for  $19.14,  and  $28.71  in  oaah,  on  or  before 
the  aeventh  day  of  ICarohin  eaoh  and  every  year  during  the  oontfnn* 
anoe  of  the  policy ;  the  firat  payment  waa  to  be  made,  Marah  7, 1871. 
The  policy  oontalned  the  following  atipnlationa:  '<8.  That  e  «  e 
if  the  aaid  aamred  ahall  not  pay  the  •  •  •  internet  annually  in 
advance  on  any  outatanding  premium  notea  which  may  be  given  for 
any  portion  thereof,  *  •  •  then,  and  in  every  anch  oaae,  thia  poUoy 
ahaU  MOMand  dafonntfne,  and  aaid  company  ahall  not  be  liable  for  the 
payment  of  the  aum  inaured  or  any  part  thereof ;  *  *  *  "  and  alao, 
*'i.  That  if,  after  the  receipt  by  thia  company  of  two  or  more  annual 
premiuma  npon  this  policy,  default  ahall  be  made  in  the  payment  of 
any  anbseqoent  premium  When  due,  then,  notwithatanding  audi  de- 
fault, thia  company  will  convert  thia  policy  into  a  "  paid  up  '*  pdUoy 
for  aa  many  twentieth  parta  of  the  aum  originally  inaured  aa  there 
shaU  have  tMSm  complete  annual  premiuma  paid,  when  audi  defhnlt 
ahall  be  made;  e  e  e  "  and  alao,  **  6.  That,  in  every  case  where 
thia  policy  ahall  ceaae,  or  be  or  beoome  null  and  void,  all  paymanta 
thereon,  and  all  dividend  credita  aceruing  therefrom^  ahall  be  foi^ 
felted  to  aaid  company.  •  e  •  >• 
-Dn  Karoh  7, 1876,  one  year'a  intereat  upon  four  of  aaid  premium  n^tea 
waa  due,  but  no  part  of  it  waa  paid  or  tendered.  Shortly  *after  thia 
default,  R.  applied  for  a  **  paid  up  "  policy. 

MM:  Under  atipnlationa  third  and  fifth  the  polioy  beeame  null  and 
void,  on  March  7,  1876,  «*all  paymento  thereon"  and  *<all  credits 
aocrning  thereftom,"  were  forfeited  to  the  company.  StipulatioB 
fourth  did  not  apply  to  a  default  in  payment  of  intereat. 

Bbbob  to  the  District  Court  of  Cuyahoga  County. 

By  a  policy  dated  March  7, 1871,  the  company  insured  the 
life  of  Robinson.  He  was  required  to  pay,  annually,  on  March 
7,  during  the  continuance  of  the  policy,  a  premium  of  N7.85. 
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Of  this  he  could  pay  $28.71  in  cash,  and  give  his  note  for 
$19.14.  The  policy  contained,  besides  other  provisions  not 
material  to  this  case,  the  following  stipulations : 

'*  Provided,  always,  and  it  is  hereby  declared  to  be  the  true 
intent  and  meaning  of  this  policy,  and  the  same  is  granted 
by  the  company  and  accepted  by  the  assured,  upon  the  fol- 
lowing expressed  conditions  and  agreements : 

"  Third.  That  this  policy  shall  not  take  effect,  nor  become 
binding  on  the  company,  until  the  advance  premium  hereon 
shall  have  been  actually  paid  during  the  lifetime  of  the  in- 
sured ;  and  no  premium  on  this  policy  shall  be  considered  as 
paid,  unless  a  receipt  shall  be  given  therefor,  signed  by  the 
president  or  secretary  of  the  company ;  and  that,  if  the  said 
assured  shall  not  pay  the  said  annual  premiums  on  or  before 
noon  of  the  several  days  hereinbefore  mentioned  for  the  pay- 
ment of  the  same,  and  the  interest  annually  in  advance  on 
any  outstanding  premium  notes  which  may  be  given  for  any 
portion  thereof,  or  shall  not  pay,  at  maturity,  any  notes  or 
obligations  given  for  the  cash  portion  of  any  premium  or 
part  thereof,  then,  and  in  every  such  case,  this  policy  shall 
ceiue  and  determine,  and  said  company  shall  not  be  liable  for 
the  payment  of  the  sum  insured,  or  any  part  thereof,  excqpt  as 
hereinafter  provided. 

'^  Fourth.  That  if,  after  the  receipt  by  this  company  of  two 
or  more  annual  premiums  upon  this  policy,  default  shall  be 
made  in  the  payment  of  any  subsequent  premium  when  due, 
then,  notwithstanding  such  default,  this  company  will  con- 
vert this  policy  into  a  "  paid  up  policy "  for  as  many 
twentieth  parts  of  the  sum  originally  insured  as  there  shall 
have  been  complete  annual  premiums  paid,  when  such  de- 
fault shall  be  made ;  provided,  that  this  policy  shall  be  transh 
mitted  to  and  received  by  this  company,  and  application 
made  for  such  conversion,  within  <m«  year  after  such  default. 

"  Fifth.  That,  in  every  case  where  this  policy  shall  cease,  or 
be  or  become  null  and  v.oid,all  payments  thereon,  and  all  divi- 
dends, credits  accruing  therefrom,  shall  be  forfeited  to  said 
company ;  except  that,  if  the  said  insured  shall  die  by  his  own 
hand  during  the  continuance  of  this  policy,  all  premiums 
that  shall  have  been  received  by  said  company  hereon  shall 
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be  returned  to  the  said  assured;  aad  that,  if   assigned,  the 

original  instrument,  or  an  attested  copy  thereof  shall  be  sent 

to  said  company  for  record  and  acknowledgment." 

Prior  to  March  7;  1875,  he  had,  in  the  manner  so  authorized^ 
paid  four  annual  premiums.  On  that  day  the  company  held, 
four  of  his  notes  on  which  interest  for  one  year  then  fell  due. 
He  failed  to  pay  this  interest  and  paid  none  of  the  annual 
premium  that  also  became  due  on  that  day. 

Afterwards  he  applied  for  a  '^paid  up"  policy  under  the 
fourth  condition.  The  company  refused  to  granthis  applica- 
tion, and  he  sued  to  recover  the  value  of  such  a  policy.  In  the 
common  pleas  the  verdict  and  judgment  were  for  the  de- 
fendant. The  district  court  reversed  the  common  pleas,  and 
the  company  asks  a  reversal  of  this  last  judgment. 

Sayler  &  Sayler,  for  plaintiffs  in  error. 

Foran&Dawleyy  for  defendant  in  error. 

Granger,  C.  J.  If  the  courts  should  treat  the  conditions  in 
the  policy  as  mere  modes  of  securing  payment,,  and 
apply  to  them  the  rules  governing  the  condition  in  a  mort- 
gage, they  would  deny  effect  to  the  plain  intent  of  the  parties 
to  the  contract  and  impair  the  value  of  policies  generally. 
To  enable  the  company  to  promptly  make  payment  in  case 
of  death,  the  insured,  while  living,  must  promptly  make  full 
payment  of  all  dues  under  his  contract  with  the  company. 

The  **  third  "  condition  before  us  is  plain.  It  clearly  states^ 
that,  upon  a  failure  to  pay  the  interest  in  advance,  the  policy 
shoiild  be  void.  The  ''  fifth  "  adds  that,  in  such  case,  *'  all 
payments  thereon  and  all  dividends,  credits  arising  therefrom, 
shall  be  forfeited  to  the  company." 

But  the  insured  claims  that  the  '^  fourth  "  condition  modi- 
fies the  ^'  third."  This  fourth  condition  makes  no  reference 
to  interest,  either  expressly  or  by  reasonable  implication. 
Having  failed  to  pay  the  interest  due  on  four  notes,  he  in 
effect  was  in  default  for  a  part  of  each  of  four  annual 
premiums,  besides  the  one  that  became  due  on  March  7, 1^75.. 
This  interest  formed  no  part  of  the  annual  premium  due  on 
that  day.  Its  punctual  payment  was  neceissary  to  complete 
the  payment  of  the  premiums  due  in  the  four  preceding 
years.  The  fourth  condition  granted  to  an  insured,  who  was 
guilty  of  but  one  default  as  to  one  annual  premium,  the  right. 
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to  receive  a  paid  up  policy,  provided  he  made  demand  before 
a  second  default.  We  are  unwilling  to  so  construe  a  stipula- 
tion, worded  so  plainly  and  with  such  evident  care,  as  to 
make  of  no  moment  a  default  which  the  third  condition  de- 
<darAd  of  enough  importance  to  destroy  the  life  of  the  policy. 

Therefore  we  are  constrained  to  reverse  the  judgment  of  the 
district  court,  and  affirm  that  of  the  common  pleas. 

[To  appear  in  40  Ohio  St.]  Judgment  accordingly. 


nmrciPAL  um  bubrt— xzTsvnov  ov  timb-wksv  svbstt  vot 

BILXA8XD. 
{Ohio  Supreme  Oourt  Ctommiaeion.    November  18, 1888.) 

Bramble  v.  Ward. 

1.  If,  after  time  has  been  giyeo  to  the  principal  by  the  creditor,  the 

surety,  with  fuU  knowledge  of  aU  the  facts,  promises  to  pay  the 
note  if  the  principal  does  not,  he  is  liable  without  any  new  considera- 
tion for  the  promise. 

2.  When  the  answer  of  a  surety  sets  up  that  an  extension  of  time  was 

gi^en  to  the  principal,  without  the  knowledge  or  consent  of  the 
surety,  he  must  make  this  appear  by  a  preponderance  of  the  evidence. 
S.  When  the  creditor  admits  that  the  extension  was  without  the  knowl* 
edge  or  consent  of  the  surety,  and  relies  upon  a  subsequent  promise 
of  the  surety  to  pay,  if  the  principal  does  not,  the  burden  of  proof  Sa 
upon  the  creditor. 

Error  to  the  District  Court  of  Hamilton  Connty. 

On  the  nineteetith  of  October,  1871,  A.  F.  Bramble  and  A. 
L.  Bramble  executed  and  delivered  to  J.  C.  Ward  their  prom- 
issory note,  due  twelve  months  after  date.  A.  L.  Bramble 
was,  in  fact,  surety  for  his  son,  A.  F.  Bramble,  and  this  was 
known  to  Ward.  October  19,  1872,  time  of  payment  was  ex- 
tended by  Ward  upon  payment  of  interest  for  one  year.  Oc- 
tober 19, 1873,  and  October  19,  1874,  like  extensions  were 
again  given. 

In  an  action  founded  upon  this  note,  Deborah  Bramble,  as 
the  executrix  of  the  will  of  A.  L.  Bramble,  deceased  (Febru- 
ary 27, 1875),  answered,  and  among  other  defenses  set  up  that 
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the  extensions  of  time  were  made  by  Ward  without  the 
knowledge  or  consent  of  A.  L.  Bramble,  the  surety.  The  re- 
ply denied  all  the  allegations  of  the  answer.  The  evidence 
tended  to  show  also  that,  after  the  extensions  there  had  been 
a  promise  by  A.  L.  Bramble  to  pay  the  note  if  A.  F.  Bramble 
did  not. 

Alfred  YapUy  for  plaintiff  in  error. 

Oox  &  Chxy  for  defendant  in  error. 

Nash,  J.  It  is  claihied  that  the  court  erred  in  using  the 
following  words,  among  others,  in  the  charge  to  the  jury: 

''  That  if  the  defendant's  testator,  having  been  discharged 
from  his  liability  as  surety  upon  the  note  sued  on  in  this  ac- 
tion, with  a' full  knowledge  and  understanding  of  his  release 
as  surety,  promised  the  holder  or  payee  to  pay  said  note  if  the 
principal  did  not,  he  thereby  waived  his  liability  as  surety, 
and  that  such  subsequent  promise  was  binding  without  any 
new  consideration  to  support  it." 

We  think  there  was  no  error  in  this  charge.  The  promise 
of  a  surety,  without  other  consideration  than  the  extension,  to 
pay  the  note,  if  his  principle  does  not,  made  after  the  creditor 
has  arranged  with  the  principal  to  extend  the  time  of  pay- 
ment, but  with  a  full  knowledge  of  all  the  facts,  is 
good. 

When  a*  surety  has  been  discharged  by  the  extension  of 
time,  it  is  a  personal  privilege  which  he  may  waive,  and  this 
he  does  when,  with  a  full  knowledge  of  the  facts,  he  renewtf 
his  promise.  Brandt  on  Suretyship  and  Guaranty,  §  300; 
Fkywler  v.  Brooks,  13  N.  H.  240;  P&rkr  v.  Hodenpuyl  6  Mich.  11 ; 
Bank  v.  WkUeman  et  td.  &i  Ills.  331 ;  Mayhew  v.  OrickeUa,  2 
Swanst.  185 ;  Smith  v.  Winter,  4  M.  4  W.  464 ;  Stevens  v.  Lynch, 
12  East.  38. 

The  principle  announced  in  the  syllabus  in  the  case  of 
Rindskoff  Bros.  &  Co,  v.  Donvan  et'ai,,  28  Ohio  St.  516,  is  appli<> 
cable  to  this  case. 

The  evidence  embraced  in  this  record  tends  to  show  that 
the  extensions  of  time  were  made  with  the  full  knowledge  or 
consent  of  A.  L.  Bramble,  the  surety.  It  also  tends  to  show 
that  after  the  extensions  were  given,  A.  L.  Bramble,  with 
full  knowledge  of  them,  promised  to  pay  the  note  if  A.  F. 
Bramble  did  not.    If  Bramble's  executrix  relied  upon  the  de- 
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fense,  that  time  of  payment  had  been  extended  without 
Bramble's  knowledge  or  consent,  she  was  bound  to  make  this 
appear  by  a  preponderance  of  the  evidence.  If  Ward,  the 
creditor,  admitted  that  the  extension  was  given  without  the 
knowledge  or  consent  of  the  surety,  and  relied  upon  the  sub- 
sequent promise  of  the  surety  to  pay  if  the  principal  did  not, 
the  burden  of  proof  was  upon  the  creditor. 

It  is  claimed  that  the  judgment  in  the  court  below  is 
against  the  evidence.  If  the  jury  returned  their  verdict 
upon  the  theory  that  Bramble's  executrix  had  failed  to  show 
that  the  extensions  had  been  given  without  the  knowledge  or 
consent  of  Bramble,  we  cannot  say,  after  an  examination  of 
all  the  evidence,  that  their  conclusion  is  manifestly  against 
its  weight.  If  the  jury  found  the  fact  to  be  that  the  exten- 
sions were  made  without  the  knowledge  or  consent  of  the 
surety,  but  that  Bramble  afterward,  with  a  full  knowledge  of 
the  facts,  promised  to  pay  the  debt  if  his  principal  did  not, 
this  conclusion  is  not  so  manifestly  against  the  weight  of  the 
evidence-as  to  justify  the  setting  aside  of  their  verdict  • 

[To  appear  in  40  Ohio  St.]  Judgment  iiffirmed. 


TKVaLVWan   TOB   PAY1IIHTOTM0H5T--.T;TT3    HT.  T)ttITlET— 

XJITUT^OV. 

( Ohio  Supreme  (hurt    November  27, 18S8.) 

Miles  v.  Reinigsr. 

1.  Wliether  an  equitable  interest  in  an  iDstrament  for  the  payment  of 

money  passes  by  delivery— whether  aaoh  instmment  be  negotiable 
or  not,  or  be  indorsed  or  not— depends  solely  on  the  intention  of  the 
parties.  But  a  secret  intention  inconsistent  with  the  positive  acts  of 
the  party,  is  of  no  avail. 

2.  R.,  the  owner  of  a  oonnty  order,  on  presenting  it  to  the  treasury  for 

payment,  was  requested  by  M.,  the  treasurer,  to  take  it  to  his  bank, 
which  he  did,  and 'delivered  It  to  the  bank  withoat  indorsement,  and 
tookcredit  for  the  amount  thereof  as  a  deposit  in  bis  account,  sub- 
ject to  bis  check  in  two  or  three  days  thereafter.  On  tbe  next  day 
the  bank  presented  the  order  to  tbe  treasurer  for  redemption,  an( 
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the  same  was  aatisfted  by  Riving  credit  to  the  bank  upon  its  checks 
then  held  by  the  treasurer.  On  the  second  day  thereafter,  and  befbre 
R.  had  checked  on  any  portion  of  the  order  deposit,  the  bank  fidled. 

HSM  :  Without  showing  bad  faith  on  the  part  of  BC^  an  action  against 
him  by  R.  for  the  wrongful  conversion  of  the  czder,  cannot  be  main- 
tained. 

Ebbor  to  the  District  Coart  of  Scioto  County. 
The  original  action  was  brought  by  Reiniger  againM  Miles 
to  recover  the  value  of  a  certain  order,  of  which  the  following 
is  a  copy. 

**  Office  of  thb  Auditob  Scioto  Co.,  ) 
"  Portsmouth,  O.,  Nov.  13, 1877.     J 

**  To  the  Treasurer  of  Scioto  County  : 

*^  Pay  to  F.  Reiniger,  or  order,  $727.02  out  of  the  county  cur- 
rent fund,  for  fee  account  from  June  6  to  November  8, 1877. 

'*  W.  H.  H.  Cadot, 

'*  $727.02.  County  Auditor.'' 

The  plaintiff,  Reiniger,  claimed  in  his  petition,  that  defend- 
apt.  Miles,  on  the  sixteenth  of  November,  1877,  wrongfully 
oonyerted  this  order,  the  propei^y  of  the  plaintiff,  to  his  own 
use. 

The  defendant,  by  his  answer,  denied  the  ownerdiip  of-  the 
plaintiff  at  the  time  of  the  alleged  conversion,  and  denied 
the  wrongful  conversion. 

The  following  facta  in  the  case  are  undisputed:  That 
Reiniger  received  the  order  from  the  auditor  of  the  county 
on  the  thirteenth  of  November,  1877 ;  that  on  the  same  day, 
he  presented  the  same  at  the  county  treasury,  to  Miles,  who 
was  county  treasurer,  for  payment ;  that  Miles  requested  him 
to  take  the  order  to  the  banking  house  of  W.  Kinney  &  Co., 
where  both  parties  kept  accounts,  to  which  request  he  as- 
sented ;  on  the  same  day  the  plaintiff  delivered  the  order 
without  indorsement,  to  Kinney  &  Co.,  who  gave  him  credit 
tia  a  deposit  of  cash,  for  the  amount  thereof  in  his  account 
upon  the  books  of  t*he  bank ;  on  the  next  day,  Kinney  &  Co. 
presented  the  order  to  Miles,  as  treasurer,  for  redemption,  and 
i^eceived  payment  therefor  by  credit  for  the  amount  upon 
Checks  held  by  the  treasurer  upon  the  bank,  which  had  been 
received  by  the  treasurer  in  payment  of  taxes;  two  or  three 
days  after  the  order  had  beep  redeemed  by  the  treasurer,  and 
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before  the  plaintiff  had  drawn  upon  Kinney  &  Co.  for  any  part 
of  the  money  so  placed  to  his  credit  upon  the  books  of  the 
bank,  Kinney  db  Co.  failed.  Whereupon  the  plaintiff  demanded 
of  defendant  a  surrender  to  him  of  the  order  aforesaid,  which 
was  refused;  and  thereupon  the  original  action  Was  com- 
menced. 

On  the  trial,  three  witnesses  were  examined  in  respect  to 
the  circumstances  of  the  deposit  of  the  order  by  the  plaintiff 
with  Kinney  &  Co.    The  plaintiff  testified  as  follows  : 

'*  This  is  the  order  in  question.  I  got  it  from  the  auditor. 
I  presented  it  to  the  defendant  in.  the  treasurer's  oflSce  in  the 
court  house.  I  got  no  money.  He  told  me  to  take  it  to  W. 
Kinney  &  Co.,  and  say  nothing.  I  did  so.  Kinney  was  stand- 
ing at  the  door.  Kricker  was  at  the  desk.  I  handed  it  to- 
Kricker.  He  asked  me  if  I  wanted  money.  I  told  him  I  did. 
He  then  called  Mr.  Kinney,  and  he  asked  me  if  I  wanted  the 
money.  Kinney  stepped  behind  the  counter  to  a  little  desk. 
I  told  him  I  wanted  money.  He  then  gave  me  to  understand 
that  he  was  hard  up,  but  could  give  me  the  money  in  a  few 
days,  and  said,  *  come  back  in  a  day  or  two.'  I  then  left  the 
order  there.  I  did  not  indorse  it.  I  did  not  have  my  bank- 
book with  me." 

And  on  cross-examination  testified :  '  "  I  never  deposited 
the  order;  I  did  not  have  my  bank-book  with  me  when  I  left 
the  order." 

William  Kinney,  on  behalf  of  defendant,  testified  : 

"  2d  Question.  Where  did' you  reside,  and  in  what  business 
were  you  engaged  on  the  thirteehth  day  of  November  last  ? 

"  Answer.  Portsmouth,  Ohio,  and  was  engaged  in  the  busi- 
ness of  banking. 

"3d  Question.  Had  you  any  business  transaction  with  the 
plaintiff,  Reiniger,  on  that  day,  and  if  po,  state  what  it  was ;. 
state  fully. 

"  Answer.  Reiniger  came  in  my  office  and  behind  the 
counter  late  in  theafternoon  of  the  day  mentioned,  and  handed 
me  an  order  oh  ihecouaty  treasury  for  seven  hundred  and 
odd  dollars  (don^t  remember  the  exact  amount),  saying  the 
county  safe  was  not  open,  but  that  the  treasurer,  the  defend- 
ant, told  him  to  bring  it  down  to  me,  and  I  would  cash  it  for 
him.    I  asked  him  if  he  wanted  the  currency ;  he  said  no^ 
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just  give  me  credit  for  it,  and  be  would  check  it  out  as  he 
needed  it,  and  I  accordingly  gave  him  credit  on  our  books  for 
the  amount.  I  had  no  other  transaction  with  him  on  that 
day,  or  about  that  time,  as  far  as  I  can  remember  now. 

"  4th  Question.  Have  you  stated  all  the  conversation  that 
occurred  between  yourself  and  Reiniger  7 

**  Answer.    I  have. 

''  5th  Question.  Previous  to  this  time,  had  the  plaintiff^ 
ileiniger,  been  a  depositor  with  your  bank,  and  if  so,  for  how 
long? 

''  Answer.  He  had,  ever  since  he  had  been  sheriff  of  the 
county. 

**  dth  Question.  Had  he  ever  before  deposited  with  you 
sin^ilar  orders  on  the  county  treasury  ? 

•"  Answer,  Yes,  sir;  he  or  his  deputy  had  frequently  done 
so.  Sometimes  one  would  bring  the  book  down,  and  then  the 
other. 

'*  7th  Question.  Why  did  you  not  require  him  to  indorse 
this  order  ? 

'*  Answer.  It  was  not  my  custom  to  require  indorsement 
on  such  orders,  and  Mr.  Reiniger  never  indorsed  his  orders  to 
me,  and  were  always  received  by  me  without  indorsement. 

**  8th  Question.  What  became  of  this  order  after  you  gave 
the  plaintiff,  Reiniger,  credit  for  it  ? 

'VAnswer.    The  treasurer  paid  next  day." 

Frank  C.  Kricker,  also  for  defendant,  testified  : 

"I  keep  books  for  W.  Kinney  A  Co.  They  were  private 
bankers  on  Llarket  street  in  this  city.  Reiniger,  the  plain- 
viff,  had  an  account  with  the  bank  at  that  time,  November  18, 
1877.  I  have  the  ledger  of  W.  Kin«ey  4  Co.  here.  Plaintiff 
had  an  account  as  sheriff,  and  an  individual  account.  Both 
<iccounts  were  running  ever  since  the  bank  was  started.  The 
entties  in  these,  accounts  are  in  my  hand-writing.  I  know  of 
[^uaintiff  depositing  the  order.  On  Tuesday,  November  13, 
1877,  William  Kinney  was  at  the  door  talking  to  some  one  in 
the  street.  Mr.  Reiniger  came  in  and  handed  me  the  rrder, 
ana  said  Miles  sent  him  down  with  this  and  told  him  to  say 
nothing.  I  called  Mr.  Kinney  and  told  him  what  Reiniger 
had  said.  Mr.  Kinney  took  it  and  said*  'This  is  all  right. 
We  ire  a  little  close  now ;  you  don't  want  the  money  now  ?' 
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Remiger  said  no,  but  would  want  a  little  money  from  time  to 
time.  I  then  made  a  memorandum  of  it  and  put  it  on  the 
wire  among  the  cash  items,  and  gave  him  a  duplicate,  which 
is  here  produced. 

"W.  KiNNBY  4  Co.  1 

"  Portsmouth,  O.,  November  13,  1877.  j 
''Deposited  by  Fred.  Reiniger,  Jr.,  $727.02. 
"W.  K.  <feCo.,perK. 

"  I  then  gaye  him  credit  for  the  order  on  the  books  of  tho 
bank  the  same  day.  (The  book  of  original  entries,  with  the 
entry  of  credit  made  by  witness  of  the  deposit  of  said  order, 
was  here  produced,  and  the  entry  was  read  to  the  jury.)  The 
journal  reads :  '  Noyember  13,  1877,  F.  Reiniger,  by  county 
order,  $727.02.'  It  was  put  down  as  cash  in  the  deposit  book. 
The  memorandum  ticket  was  giyen  as  a  youcher  for  the  de- 
posit. If  he  had  had  his  bank-book  with  him  he  would  haye 
got  credit  in  it.  The  ticket  was  giyen  because  he  didn't  haye 
his  bank-book  with  him.  The  order  was  sent  with  other 
orders,  next  day,  to  the  court-house.  The  treasurer  held 
checks  of  W.  Kinpey  &  Co.,  and  when  the  order  was  taken 
up,  took  it  out  of  them.  The  order  was  credited  to  plaintiff 
as  cash,  and  was  subject  to  check  as  cash." 

The  court,  among  other  things,  charged  the  jury : 

**If  the  plaintiff  passed  oye»  to  W.  Kinney  A  Co.,  the  cus- 
tody of  the  order  in  question,  without  indorsing  the  same, 
upon  the  promise  of  said  firm  to  credit  his  account  upon  their 
books  with  the  amount  thereof,  and  with  the  further  prom- 
ise also,  that  they  would  in  a  few  days  thereafter,  pay  to  him 
upon  his  check,  the  amount  of  the  same  in  money,  and  said 
credit  was  giyen,  "but  said  money  was  not  paid,  and  in  three 
days  thereafter  said  firm  failed  and  suspended  payment,  the- 
plaintiff  would  be  entitled  to  recoyer  in  this  action,  notwith- 
standing the  fact  that  the  said  firm  on  the  next  day  presented 
said  order  to  the  defendant,  and  he  then  gaye  them  credit  to 
the  amount  of  said  order  upon  their  indebtedness  to  the 
county." 

And  refused  to  charge,  as  requested  by  defendant,  as  fol- 
lows: 

"If,  when  the  order  in  controversy  was  presented  to  W. 
Kinney  &  Co.,  said  firm  said  it  was  all  right,  but  they  were 
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hard  up,  and  if  it  would  answer  him  not  to  check  on  them  for 
a  day  or  two  for  the  amount,  they  would  take  th(»  order,  and 
thereupon  the  order  was  delivered  by  plaintiff  to  W.  Kinney 
A  Co.,  but  without  indorsement,  with  the  understanding  that 
he  was  to  be  credited  on  his  deposit  account  with  the  amount 
thereof,  with  the  right  to  check  on  it  in  a  day  or  two,  and  the 
same  was  so  deposited,  and  on  the  day  following,  W.  Kinney 
A  Co,  presented  it  to  defendant  for  payment,  and  he  in  good 
faith  paid  the  same  to  the  satisfaction  of  W.  Kinney  &  Co.  in 
full,  and  canceled  the  same,  plaintiff,  under  the  circumstances 
named,  so  far  parted  with  ownership  of  said  order,  that  he 
could  not,  after  such  payment,  demand  of  defendant  the  re- 
turn of  said  order,  and  upon  his  refusal  to  return  it,  maintain 
4kn  action  against  him  for  its  unlawful  conversion." 

Verdict  and  judgment  were  rendered  for  plaintiff. 

All  the  testimony,  together  with  the  charge  of  the  court  tv 
•the  jury,  and  certain  requests  to  charge  b}'  defendant  whicb 
-were  refused,  are  made  part  of  the  record  by  bill  of  exceptions 

The  district  court,  on  error,  affirmed  the  judgment  of  t^  ^ 
common  pleas 

In  this  proceeding  to  reverse  the  judgments  of  the  cour 
below,  it  is  assigned  for  error,  that  the  verdict  of  the  jury  wa. 
contrary  to  the  evidence,  and  that  the  court  of  common  plea^ 
erred  in  its  instructions  to  the  jury,  and  in  refusing  to  charge 
as  requested  by  defendant  in  the  original  action. 

Moore  &  Newman  and  A.  T.  Hoicomb,  for  plaintiff  in  error. 

W,  A.  HutchinSy  J.  W.  Bannon  and  T.  C.  Anderaoriy  for  defend- 
ant in  error. 

McIlvaine,  J.  The  foregoing  statement  of  the  case  does 
not  purport  to  set  out  all  the  testimony  ;  but  the  undisputed 
facts  stated,  together  with  the  testimony  in  respect  to  the 
matter  of  the  deposit  of  the  order  by  the  plaintiff  below, 
with  Kinney  &  Co.,  should  have  controlled  the  verdict  of  the 
jury;  and  we  think,  if  the  jury  had  been  properly  charged, 
there  can  scarcely  be  a  doubt  but  that  the  verdict  would  have 
been  for  the  defendant  below. 

It  seems  to  us  that  the  court  of  common  pleas  attached  toe 
much  importance  to  the  fact,  that  the  order  was  delivered  by 
the  plaintiff  below  to  the  bank  without  indorsement,  or,  in 
other  words,  that  the  legal  title  to  the  paper  did  not  pass  to 
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the  bank.  If  the  bank  acquired  an  equitable  title  only  to  the 
order,  the  county  treasurer  was  justified  in  redeeming  it,  in 
the  manner  it  was  redeemed,  as  fully  as  though  the  order 
had  been  indorsed  by  plaintiff  at  the  time  of  its  delivery. 
The  true  test,  by  which  the  issue  between  the  parties  should 
have  been  determined  was,  did  the  plaintiff,  when  he  left 
the  order  with  the  bank,  intend  to  look  to  the  bank  for  his 
pay  7  The  sole  question  is  one  of  intention,  not  of  form» 
That  the  bank  assumed  to  pay  the  amount  of  the  order  to  the 
plaintiff  within  two  or  three  days,  upon  presentation  of 
plaintiff's  checks,  cannot  be  questioned,  and  we  think  it 
is  scarcely  susceptible  of  a  dottbt  that  the  order  was  delivered 
to  the  bank,  in  consideration  of  that  undertaking  of  the  bank. 
Hence,  the  court  should  have  given  in  charge  the  following 
request : 

"  If,  when  the  oider  in  controversy  was  presented  to  W. 
Kinney  &  Co.,  said  firm  said  it  was  all  right,  but  they  were 
hard  up,  and  if  it  would  answer  him  not  to  check  on  them 
for  a  day  or  two  for  the  amount,  they  would  take  the  order, 
and  thereupon  the  order  was  delivered  by  plaintiff  to  W. 
Kinney  &  Co.,  but  without  indorsement,  with  the  under- 
standing that  he  was  to  be  credited  on  his  deposit  account 
with  the  amount  thereof,  with  the  right  to  check  on  it  in  a 
day  or  two,  and  the  same  was  so  deposited,  and  on  the  day 
following,  W.  Kinney  A  Co.  presented  it  to  defendant  for  pay- 
ment, and  he  in  good  faith  paid  the  same  to  the  satisfaction 
of  W.  Kinney  &  Co.,  in  full,  and  canceled  the  same,  plaintiff, 
under  the  circumstances  named,  so  far  parted  with  owner- 
ship of  said  order  that  he  could  not,  after  such  payment,  de- 
mand of  defendant  the  return  of  said  order,  and  upon  hi» 
refusal  to  return  it,  maintain  an  action  against  him  for  its 
unlawful  conversion." 
The  court  did  charge  the  jury,  however,  that : 
"  If  plaintiff  passed  over  to  W.  Kinney  A  Co.,  the  custody 
of  the  order  in  question,  without  indorsing  the  same,  upon 
the  promise  of  said  firm  to  credit  his  account  upon  their  hooka 
with  the  amount  thereof,  and  with  the  further  promise  also, 
that  they  would  in  a  few  days  thereafter,  pay^to  him  upon 
his  check,  the  amount  for  the  same  in  money,  ^nd  said  credit 
was  ^iven,  but  said  money  was  not  paid,  and  in  three  daya 
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thereafter  said  firm  failed  and  suspended  payment,  the- 
plaintiff  would  be  entitled  to  recover  in  this  action,  not- 
withstanding the  fact  that  the  said  firm,  on  the  next  day,  pre- 
sented said  order  to  the  defendant,  and  he  then  gave  them 
credit  to  the  amount  of  said  order  upon  their  indebtedness  to 
the  county." 

The  case  intended  to  be  put  to  the  jury  in  this  proposition, 
we  suppose,  was,  that  if  it  were  the  intention  of  the  parties, 
that  the  ownership  of  the  order  should  remain  in  the  plaintiff 
until  his  checks  were  actually  paid,  and  such  payments  were 
never  made,  the  plaintiff  might*  recover.  The  proposition, 
thus  interpreted,  was  abstract,  unless  supported  by  the  mere 
fact  that  the  order  was  passed  over  without  indorsement, 
which  fact  alone,  we  think,  Hnder  the  circumstaQces,  would 
not  support  the  proposition.  On  the  other  hand,  we  think 
the  proposition  as  given  would  more  likely  be  understood  by 
the  jury  as  the  converse  of  the  rejected  request  by  defendant, 
above  stated,  and  which  ought,  as  above  held,  have  been  given 
in  charge. 

[To  appear  in  39  Ohio  St.]  Judgments  revened^  etc. 


BOOK  NOTICES. 


Loading  CMei  in  the  Amerioan  Law  of  Boal  froporty.    By  George  Shan- 
wood  aud  Henry  Budd.    1883.    M.  Murray,  Philadelphia. 

The  American  law  of  real  property  is  a  field  which,  in  the 
opinion  of  many  members  of  the  bar,  has  not,  for  some  years, 
been  adequately  filled.  Hence  this  publication  will  be  wel- 
comed as  opportune.  The  cases  are  selected  with  much  care 
and  intelligence,  and  the  editors,  whose  ability  to  deal  with 
the  subject  is  well  known,  have  enriched  many  of  theia  i 
with  copious  notes,  indicative  of  much  pains  and  extensive 
research — notably  so  in  Qayton  v.  Clayton^  3  Binney,  476 
where  the  method  of  the  creation  of  estates  in  fee  simple  by 
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deed  and  by  devise  are  considered ;  HaU  v.  Vandegrift^  8  Bin- 
ney,  873,  estates  tail ;  Oray  v.  Blanchardy  8  Pick.  284,  estates 
on  condition;  Smith  v.  Hance^Q  Halsted  244  and  Church  y. 
Orant^  8  Gray  142,  conditional  limitations;  Jackson  v.  Van 
Hoesmy  4  Cowen  826,  life  estates ;  Jackson  v.  Johnson^  6  Cowen 
74,  and  WcOb  v.  Thompson^  13  Ala.  798,  estate  by  the  curtesy; 
Thompaon  y.  Morrow^  5  Serg.  and  R.  '289,  dower ;  InglU  v.  The 
SaUof^a  Snug  Harbor^  8  Pat.  99,  right  of  aliens  with  reference 
to  real  property. 


OHIO  DECISIONS. 


SIIFBBMX  COVBT. 


How.  W.  W.  JOBMOV,  ant^JmaHM 


Hon.  OaoBai  W.  MoIltaub.  Hom.  Jobit  W.  Okit. 

Ho«.  MABTiir  D.  FouBTT.  Hon.  Sblwyn  N.  Owbjis. 


CblunUma,  Ohio,  December  12, 1883. 

OSMXRAI*  DOCKET. 

No.  271.  William  D.  Henkle  v.  The  Salem  Bianufactoring  Co.  Error 
to  the  District  Court  of  Columbiana  County. 

DOTUB,  J.- 

T.  being  indebted  to  a  bank,  pledged  to  it  as  collateral  security  for  such 
debt  certain  shares  of  stock  in  The  Salem  Manufacturing  Com- 
pany, and  executed  to  the  president  of  the  bank  a  power  of  attorney 
to  transfer  the  stock,  on  the  boolu  of  the  company,  to  the  pledgee,  or 
any  other  person  to  whom  the  same  may  be  sold.  The  stock  was 
never  transferred  on  the  books  of  the  company  to  the  bank ;  it  never 
voted  upon  it  or  exercised  acta  of  ownership  thereof. 

Meld  :  The  bank  was  not  a  stockholder  within  the  meaning  of  article 
thirteen,  section  three,  of  the  constitution,  or  sections  8258-60,  Re- 
vised Statutes,  uid  was  not  liable  to  creditors  of  the  corporation  in 
an  action  to  enforce  the  individual  liabUity  of  stockholders. 

Judgment  affirmed. 

1221.  Anthony  D.  Bullock  and  Henry  Lewis  v.  Charles  H.  Kilgour. 
Error  to  the  Superior  Court  of  Cincinnati. 
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Unoir,  J. 

K.,  A  creditor  of  an  iBsolvent  oorporation,  brought  suit  agalnftt  its  stock- 
holders, indading  H.,B.and  Ii.,to  enforce  their  indiTidoalliabllitx, 
as  stockholders,  for  the  benefit  of  the  creditors  of  the  corporation^ 
and  obtained  Judgment  against  such  stockholders  respectively  for 
the  amounts  found  to  be  required  for  the  payment  of  the  debts  of 
the  corporation ;  and  the  court  appointed  a  receiver  to  collect  the- 
amounts  for  which  judgment  was  rendered,  and  apply  the  money  to- 
the  payment  of  such  debts.  K.  afterwards  filed  a  supplemental  peti- 
tion against  B.  and  L.,  alleging  that  an  execution  issued  against  H., 
upon  such  Judgment,  had  been  returned  unsatisfied,  that  he  was. 
insolvent,  that  he  acquired  his  stock  from  B.  and  L.,  who  had  held 
and  owned  it,  and  praying  judgment  against  B.  and  L.  for  the  amount 
of  the  Judgment  rendered  against  H. 

ETdd: 

The  Judgment  rendered  in  the  action  brought  by  K.  is  a  final  judgment,, 
conclusive  upon  K.,  and  the  other  creditors,  as  to  the  liability  of  the- 
se veral  stockholder*  who  were  parties  to  the  action. 

Judgment  reversed. 

IS.  Shadrock  Morris,  et  al.,  v.  Edmund  Williams.  Error  to  the  Dis- 
trict Court  of  Meigs  County. 

Okxt,  J. 

The  issue  of  a  slave  marriage,  though  their  parents  died  before  the- 
emandpation  proclamation,  are,  under  the  statutes  of  this  state,, 
lawful  heirs  of  their  father  as  to  lands  situated  in  this  state. 

Judgment  aflirmed. 

1S08.  Maria  McDowell  v.  Leo  W.  Sapp,  adm'r.  et  al.  Brror  to  the  Dis* 
trict  Court  of  Cuyahoga  County. 

Bt  tkxCourt. 

A  marriage  between  slaves,  in  a  slave  state,  where  such  marriage  had  no> 
legal  validity,  was  of  imperfect  obligation,  and,  before  the  emancipa- 
tion proclamation,  was  so  far  avoided  by  a  marriage  of  the  husband 
to  another  woman,  valid  at  the  place  where  solemnised,  that  on  the 
death  of  the  husband  and  second  wife,  she  who  was  the  first  wife  has 
no  interest,  as  against  the  issue  by  the  second  marriage,  in  the  prop- 
erty acquired  by  such  husband  and  second  wife  during  their  oohabi- 
Nation. 

Judgment  affirmed. 

341.  P.  C.  A  St.  L.  Ry.  Co.  v.  Hayes,  administrator,  etc.  Error  to  the  Dis- 
trict Court  of  Jefferson  County.  Judgment  affirmed,  with  penalty  of 
125.00,  and  attorney  fee,  |25.    There  will  be  no  further  report. 

1279.  Arrowsmitb,  by  next  friend  v.  Harmening.  Error  to  the  JMstrict 
Court  of  Defiance  County.    Dismissed. 

1182.  John  A.  Moore  et  al.  v.  Henry  T.  Chittenden  et  al.  Error  to  the  Dis- 
trict Court  of  Franklin  County.  Motions  of  defendants,  Chittenden^ 
Mitchell  and  Watson  to  dismiss  petition  in  error  as  to  them. 
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MoIlvainx,  J.    Held: 

The  defendants,  in  an  action  against  vendor  and  vendee,  to  set  aside  and 
cancel  a  deed  on  the  ground  of  fraud,  though  both  defendants  are 
necessary  parties  defendants,  yet  where  the  only  relief  sought  is  a 
cancelation  of  the  deed,  are  not  united  in  interest  within  the  mean- 
ing of  section  4087,  Revised  Statutes. 

Motion  granted. 

MOTION    DOCKET. 

151.  Arrowsmith  v,  Hamering.  Motion  to  dismiss  petition  in  error  on 
the  ground  that  it  was)  aiod  without  leave. 

Johnson,  C.  J. 

April  18,  1883,  >in  »ot  wa<4  passod  (80  Ohio  L.  169)  ammcnding  section  6710, 
Revised  Statutes,  which  allowed  petitions  in  error  to  be  filed  in  this 
court  without  leave,  so  aa  to  require  leave  to  be  first  granted.  It 
repealed  the  original  section,  and  enacted  that  the  amended  section, 
'*  shall  talco  ddoct,  and  bo  iu  force  from  and  after  its  passage^  and 
apply  to  all  cases  and  proceedings  hereafter  brought  in  or  into  the 
supreme  court." 

On  the  same  day.  but  whether  before  .or  after  this  act  was  passed,  does 
not  appear,  a  petition  m  error  was  filed  In  this  case  without  leave  of 
this  court. 

On  jiiOtion  to  diaiiiLsv. 

Held :  1.  This  av^t  took  eficct  on  Vno  day  'if  its  passage,  and  by  presump- 
tion of  law,'fromtho  comnurr./v.ment  of  that  day,  and  not  from  Its 
expiration.    Kolteutroek  v.  Craera/t,  36  Ohio  St.  584,  distinguished. 

3.  This  presumption  will  not  prevail  where  it  is  in  conflict  with  any 
right  required  in  actual  points  of  time  on  that  day,  before  the 
act  took  affect,  in  such  yi-so  tho  exact  time  in  the  day  may  be 
shown. 

3.  In  the  absence  of  proof,  by  the  plaintiff  in  error,  showing  that  bis  case 
was  pending  on  that  day,  before  the  act  was  passed  and  took  effect, 
Lhe  presumption  of  iaw  will  prevail,  that  the  act  took  effect  from 
the  commencement  of  the  day. 

Motion  HUAtained. 

^38.  Flke  V.  Bodine.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Wayne  County.    Motion  overruled. 

344.  Baldwin  v.  Craighead  A  Munger.  Motion  to  strike  the  printed 
record  iu  cause  No.587.  General  Docket,  from  the  files.  This  motion  is 
transferred  with  the  cause  to  the  supreme  court  commission. 

361.  Sedam  V.  Murphy.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Hamilton  County.    Motion  overruled. 

862.  Foor  v.  Alexander.  Motion  for  leave  to  file  a  petition  in  error  to 
the  District  Court  v>r  Franklin  County.    Motion  granted. 

'^3.  Poulson  et  al.  v.  Litchford.  Motion  for  leave  to  withdraw  origrinal 
papers  in  cause  No.  lii^5,  Gotieral  Docket.    Motion  granted  on  t^on- 

»-m:ii  11  riiifct  copico  tt  -yit  on  .Uo. 
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364.  Wagner  v,  Ziegler  et  al.    Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Auglaiae  Coontj.    Motion  granted. 

866.  Thompson  et  al.  v.  Love  et  al.    Motion  to  take  oaase  No.  1896  on 
Oeneral  Docket,  out  of  tts  order.    Motion  granted. 

866.  Jamison  v.  Love  et  al.    Motion  to  take  cause  No.  1886  on  the  Gen- 
eral Docket,  out  of  its  order.    Motion  granted. 

867.  Norrich  v.  Anderson  et  al.  Motion  for  leaye  to  file  a  petition  in  error 
to  the  District  Ck>ttrt  of  Knox  County.    Motion  granted. 

268.  Karr  v.  Dolan.    Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Vinton  County.    Motion  granted. 

270.  Cnmmings  v,  Kent.    Motion  for  leave  to  file  a  petition  in  error  to 
the  District  Court  of  Hamilton  County.    Motion  granted. 

871.  McNeill  v.  dough.    Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Ross  County.    Motion  granted. 

372.  Moore  v.  Clough.    Motion  for  leave  to  file  a  petition  in  error  to  the. 
District  Court  of  Ross  County.    Motion  granted. 

878.  McNeill  v.  Clough.    Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Ross  County.    Motion  granted. 

874.  Moore  v.  Clough.    Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Roes  County.    Motion  granted. 

ASSIONMEinp  FOR  ORAI*  ABOUMXNT, 

Frida^^  December  14. 

357.  Oeorge  W.  Gardner  et  al.,  Assignee,  etc.,  v.  The  National  dty 
Bank  et  al.    Error  to  the  District  Court  of  Cuyahoga  County. 

uFVidc^,  Jartwiry  11. 

88.  Rio^ard  Calvin,  late  sheriff,  etc,  v.  Mary  Bruen  et  aL     Error  to 

the  District  Court  of  Hamilton  County. 
55.  Thomas  Lovellv.  Stephen  M.  Wentworth.    Error  to  the  Distriot 

Court  of  Hamilton  County. 

Friday t  January  18. 

73.  Daniel  O.  Dearborn  v.  The  Northwestern  Savings  Bank  et  aL 

Error  reserved  in  the  District  Court  of  Lucas  County. 
797.  Franklin  Hubbard  v.  same. 

1301.  S.  H.  Bates  v.  The  Peoples'  Savings  Bank  and  Loan  Associa- 
tion et  al.  Error  to  the  District  Court  of  Cuyahoga  County. 
[NoTB.— These  cases  involve  the  validity  of  the  statutes  authorising 
savings  banks,  and  that  part  of  the  statutes  which  authorise  building 
and  loan  associations  to  receive  and  loan  deposits  of  others  than  mem- 
bers, under  article  XIII,  section  seyeu  of  the  constitution,  which  pro- 
hibits associations  with  *'  banking  powers"  without  a  vote  of  the  electors 
of  the  state.    Attention  is  called  to  Rev.  Stats.  Sec.  441.] 
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JPHdasf,  January  26. 

71.  Harrey  P.  Piatt  et  al.  v.  The  Pennaylvania  Co.    Bnor  to  the  I>i»» 
trlct  Court  of  Lucas  County. 

96.  Owen  Lynoh  v.  The  Lake  Shore  A  Michigan  Soathem  R.  R.  Cq» 
Error  to  the  District  Court  of  Lucas  County. 

.^ritU^,  Jf^ebruary  1. 

176.  The  Cleveland^  Columbus,  Cincinnati  A  Indianapolis  R.  R.  Co.  v» 

John  Paramore.    Error  to  the  District  Court  of  Richland  County^ 
816.  The  Pittsburgh,  Cincinnati  A  St.  Louis  R.  R.  Co.  v.  Charles  E. 

McDonald  by  n.  f.  Error  to  the  District  Court  of  Franklin  County. 

jmday,  Feibruary  16. 

849.  Windiscn,  Muhlhauaer  A  Co.  v.  Henry  Hildebrant.    Error  to 

the  District  Court  of  Hamilton  County. 
867.  Jabez  Jones  v.  William  G.  Jones.    Error  to  the  District  Court 

of  Williams  County. 

Friday  f  Fefyruaty  22. 

871.  The  Little  Miami  R.  R.  Co.  v.  John  Fitzpatriok.  Error  to  the  0is«^ 

trict  Court  of  Franklin  County, 
889.  The  National  Oas  Manufacturing  Co.  v.  Jacob  Heatheringtoii* 

Error  to  the  District  Court  of  Belmont  County. 

Friday  t  February  29. 

489.  Edward  Martin  v.  John  Alter  et  al.    Error  to  the  District  Couxt 
of  Muskingum  County. 

•468.  William  Williams  v.  William  F.  Achats  and  wife.    Error  to  the 
District  Court  of  Franklin  County. 
N.  B.— Court  meets  for  the  hearing  of  oral  arguments  at  nine  o'clock 
A.  X.,  local  time. 

This  being  published  preTlous  to  the  making  up  of  the  docket  for  the 
January  term,  1884,  the  numbers  of  the  cases  are  those  of  the  January 
term,  1888. 


6VPBSKB  COUBT  00MXI88I0V. 


Hov.  Moot  M.  OaAiioBm,  OkUf  Ji»dg%, 
Judgm: 

H 
Hon.  Ohablm  D.  MABna.  Hon.  Jom  MoOaduit. 


JihI^m.* 
Hon.  Onobob  K.  Mabh.  Hon.  Fbanxlin  J.  Diokmav. 


CMumbua,  QMo^  December  12, 1888. 

GENBBAI*  DOCKST. 

No.  670.  Anderson  v.  Soward.    Error  to  the  District  Court  of  Qreeno- 

County. 
MoCAUurr,  J. 

Wiiera  a  person  of  toll  age  promises  to  perform  a  contract  entei^ 
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into  daring  his  minority,  he  thereby  ratifies  the  oontraet,  although 
"he  does  not  know  at  the  time  of  the  promise,  that  by  reason  of  his 
minority  at  the  time  of  the  oontrsot,  he  Is  not  legally  Uable  thereon. 

lodgment  reversed. 

MO.  Osborn,  Satoamp  A  Oo.  «.  DaVid  B.  Low.  Error  to  Dlstriet  Oonrt  of 
Montgomery  Coonty. 

1.  A  TaUd  agreement  for  extension  of  time  of  payment  of  a  promiaaoiy 
note  need  not  be  eaqpres*,  hot  may  be  implied  and  made  out  1^  eir- 
enmstanoes,  in  whioh  a  right  to;sae  Is  not  reaenred. 

liThe  payment  of  osarioos  interest  in  advanoe,  and  an  agreement  to  pay 
.  interest  at  the  legal  rate  named  in  the  note  prerioosly  deliTorsd, 
constitute  a  Tslid  oonsideration  for  a  definite  extension  of  tima  of 
^yment.  And  when  sooh  sgreement  Is  made  without  th»kaow- 
ledge  and  oonsent  of  the  surety,  he  Is  thereby  dischaiged.  Jonas  «. 
BroWn,  II  Ohio  St.,  cited  and  explained. 

Judgment  rerersed. 

dyi.  William  Oollins  v.  John  Ck>llins  et  al.  Reserved  in  the  IMatriot 
Court  of  Noble  Ck>unty. 

DbokmAn,  J. 

▲  testator,  by  his  last  will,  gave  and  devlAed  to  hla  wife,  during  her  nat- 
ural life,  in  lieu  of  her  dower,  the  farm  on  whioh  they  then  resided ; 
and  provided,  that  all  the  household  goods  of  whioh  he  might  be  in 
possession  at  his  decease,  should  remain  in  possession  of  his  widow 
during  her  life  time.  He  then  gave  and  devised  as  follows:  *'At 
the  death  of  my  said  wife,  the  real  estate  aforesaid,  and  sudh  part  of 
my  household  goods  ss  may  then  remain -unoonsumed  and  unex- 
pended, I  give  and  devise  to  my  two  sons,  Silss  and  William  Ck>llins, 
and  their  heirs.  If,  however,  either  of  my  said  two  sons  should  die, 
leaving  no  ohildren  at  their  deoesse,  then  the  share  of  said  property 
above  devised  to  such  deoeased  son,  is  to  go  into  the  possession  of 
the  surviving  son.  If,  in  oase,  both  of  my  two  sons,  Silas  and  Wil- 
liam Ck>liins,  should  die  leaving  no  heirs,  then  the  property  above 
deseribed  to  be  equally  divided  among  my  heirs.** 

HM: 

1.  That  by  the  will  of  their  father,  Silas  and  William  each  took  a  vested 
remainder  in  fee  simple  in  one  undivided  lialf  of  the  lands,  defessi- 
ble  upon  the  oontingenoy  of  the  death  of  either,  leaving  no  ohil- 
dren at  his  deoesse,  and  leaving  the  jother  brother  to  survive  him. 

t.  That  upon  the  death  of  Silas,  leaving  ohildren  at  his  deeease,  and 
'  William,  his  brother,  to  survive  him,  the  vested  estate  in  fto  simple 
of  William  in  one  undivided  half  of  the  lands,  was  no  longer  subjeot 
to  be  divested  by  the  oohtingen^^  expressed  in  the  wilL 

Jv«)gnient  of  the  oourt  of  oommon  pleas  reversed. 
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.879.  Thomas  et  al.  v.  Wilton  et  al.  Rewnred  In  the  Diatriot  Opart  of 
Piekaway  Oonnty. 

Nash,  J. 

L  Oonnty  oommiMionen,  who  act  in  their  official  eapaoity  in  good  falih 

and  in  the  honeat  dlaoharge  of  oAdal  dnty,  cannot  be  held  to  per- 

aonally  reapond  in  damagea. 
Judgment  of  the  court  of  common  pleaa  reYcraed. 

•188.  Yeaale  et  aL  «.  McQogin  et  al.  Error  to  the  Diatriot  Ck>art  of  Knox 
Ck>anty. 

ilmAifoaB,  C.  J. 

A  teatator,  domioUed  in  Miaaiaaippi,  deviaed  hia  entire  eatate  to  0.,  his 
helra  and  aaaigna,  with  fall  power  to  diapoae  of  the  same  and  applf 
the  proceeda  apon  apedlied  trnata.  By  aabaeqaent  daoaea  he  named 
O.  co-ezecator  with  two  othera,  limiting  the  power  to  aell  and  con* 
Tcy,  to  O.  alone;  and  proYided  that  if  O.  ahoald  die  or  ahoold  '*r«- 
foae  to  take  apon  himaelf  the  ezeoation  of  the  will,"  0.'a  poifer 
ahoald  paaa  to  W.  Ci  accepted  the  traat,  waa  qaalilled  aaezeoator 
«nd  took  apon  himaelf  the  ezeoation  of  the  will.  Afterwardahe 
ezeoated  a  reaignation,  both  aa  troatee  and  aaezeoator,  and  on  an 
es  jMirto  application,  an  orphana'  coaii  in  Miasiaalppi  made  an  order 
accepting  it,  and  appointed  W.  hia  aacceasor.  No  law  of  that  atate 
fpiTe  power  to  any  court,  upon  each  an  applicaUon,  to  diveat  a  traatee^ 
holding  title,  of  hia  powera  or  eatate.  Soon  after  C.  (who  did  nol 
oonTcy  to  W.)  reaumed  action  as  truatee ;  for  yalue  couTeyed  part  of 
the  Ohio  land  to  a  6ofia/(i0puiehaaer ;  receiTcd  the  puiehaae  money, 
and  placed  it  in  the  hands  of  the  chief  ezecutor,  who.  duly  applied 
and  aocoanted  for  it.  W.  never  acted  or  claimed  to  act  aa  to  the 
land. 

H^UU  1.  The  reaignation  waa  not  each  a  *' refusal  to  take  upon  himaelf 
iheezecution  of  the  will"  aa tranaferred  title  to  W. 

X,  The  action  of  the  orphAna'  court  did  not  affect  0.'a  powers  aa  truatee, 
and  hia  deed  was  valid. 

t.  The  "  open,  continuous,  adverse,  uninterrupted  and  peaceable  posaoa 
aion"  for  more  than  twenty -one  years,  of  a  part  of  the  lands  de- 
vised to  O.aa  aforesaid,  by  one  (and  hia  grantor8)who  all  the  t|me 
claimed  to  own  theaame,  ia  a  good  defenae  to  an  aotiion  for  the  re- 
oovery  of  the  land  ap  held,  whether  the  plaintiff  be  the  truatee  or  hia 
benefldary. 

Judgment  affirmed. 

4W8.  Eliaa  Albin  «.  Solomon  RiegeL  Error  to  the  IMatriot  Oourt  t>f 
Pickaway  Oounty. 

Bt  thb  Ooubt. 

Cbasflly  v.  Bhodaa,  12  Ohio  8B,  and  HimU  v.  Shawatter,  10  Ohio  St.  1», 
have  eatabliahed  that  a  Judicial  aale  does  not  pass  growing  cropa  to 
the  purohaaer.  The  reaaona  given  for  theae  dedaiona  apply  aa 
fully  to  the  landlord'a  ahare,  where  the  crop  ia  put  In  by  a  tenant^  aa 
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CO  a  crop  grown  by  the  judgment  debtor,  or  by  tbe  parties  in  parti- 
tion. While,  as  a  general  rule,  a  purchaser  is  entitled  to  rent  that 
did  not  become  due  until  after  title  vested  in  him,  we  think,  that  in 
this  state,  a  well  defined  exception  to  the  rule  has  been  recognised, 
and  that  the  purchaser  at  a  Judicial  sale  acquires  no  right  to  the  land* 
lord's  share  of  a  growing  crop. 

Judgment  affirmed. 

549.  Gatharine  E.  Snyder  et  al.  v.  The  City  of  Cincinnati  et  al.  Error  to- 
the  District  Court  of  Hamilton  County. 

Bt  the  CotiBT. 

The  judgments  of  the  district  conrt  and  the  superior  court  are  affirmed, 
on  the  authority  of  Campell  v.  Park,  32  Ohio  St.  544;  Loring  p» 
Melendy,  11  Ohio  355;  Northern  bank  of  Kentucky  v.  Rooea  et  al., 
13  Ohio  334;  Patrick  v,  Ottell,  36  Ohio  St.  79 ;  Hill  v,  Higdon,  5  Ohio 
St.  243;  Maloy  v.  City  of  Marietta,  11  Ohio  St.  636;  Upington  v. 
Oviatt,  24  Ohio  est.  232. 

Intsonsideration  of  the  amendments  of  section  543,  of  the  Maoicipal 
Code,  by  section  2272,  Revised.Statutes,  no  further  report  of  this  case 
is  needed  for  a  precedent,  and  none  will  be  made. 

Judgment  accordingly. 

466.  Ohio  ex  rel.  etc.  v.  The  Commissioners  of  Hocking  County.  Brror  to 
the  District  Conrt  of  Hocking  County. 

Bt  thb  Court. 

Without  passing  upon  tbe  rights  of  any  other  attorney  in  the  case,  we 
find  that  the  court  of  common  pleas  had  the  power  to  appoint  C.  N» 
Olds  to  assist  the  prosecuting  attorney  in  the  trial  of  the  case,  OAto^y. 
Terrell,  under  the  act  of  March  14, 1878,  75,  Ohio  L.  47. 

When  Olds  presented  his  bill  for  senrices,  under  such  appointment, 
approved  by  the  court,  it  was  the  duty  of  the  commissioners  to  act, 
and  allow  ^nch  sum  for  the  services,  as  seemed  to  them  Just  and 
proper.  The  act  on  taken  was,  in  effect,  a  refusal  to  act  upon  the 
question  before  them. 

The  court  of  common  pleas  erred  in  commanding  the  commissioners  to 
allow  a  specific  sum  upon  the  bill  of  Olds.  The  district  court,  after 
reversing  the  judgment  of  the  court  of  common  pleas,  erred  in  refus- 
ing to  award  a  peremptory  writ  of  mandamus ;  therefore  we  reverse 
the  judgment  of  the  district  court,  and  proceeding  to  render  the  judg- 
ment which  tl\e  district  court  should  have  rendered,  reverse  the 
Judgment  of  the  court  of  common  pleas,  and  award  a  peremptory 
writ  of  mandamaus,  commanding  the  commissioners  of  Hocking 
county  to  act,  and  to  allow  and  pay  such  sum  upon  the  bill  of  Olds 
as  the  court  approved,  and  to  them  seems  just  and  proper. 

448.  Pel  ton,  treasurer,  etc.  v.  Qilmour.  Error  to  the  District  Court  of 
Cuyahoga  County.  We  find  no  material  difference  between  the  facts 
in  this  case  and  those  in  Oerke  v.  Pureell,  25  Ohio  St.  229,.  and  there- 
fore affirm  the  judgment  below.    No  ftirther  report. 
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J526.  Silverwojd  v.  Robinson  et  al.  Error  to  the  District  Court  of  Wood 
Coantj.    Settled  and  dismissed  at  costs  of  piaintilT  in  error. 

W9.  James  v.  Farley  et  al.  Error  to  the  District  Court  of  Lucas  County. 
Dismissed  for  want  of  preparation. 

^78.  First  Methodist  Church  of  Youngstown  v.  Marriner.  Error  to  the 
District  Court  of  Mahoning  County.  Dismissed  for  want  of  prepara- 
tion. 

4S81.  Osbom,  Satcamp  &  Co.  v.  Low.  Error  to  the  District  Court  of  Mont- 
gomery County.    Judgment  reversed.    No  further  report. 

Ii83.  Gloeckler  v.  Barnhart.  Error  to  the  District  Court  of  Columbiana 
County.    Judgment  affirmed.    No  further  eeport. 

689.  Stetson  v.  Tyrrell,  adm'r.,  etc  Error  to  the  District  Court  of  Lorain 
County.    Judgment  affirmed.     No  further  report. 

1066.  Veazie  et  al.  v.  Hawn  et  al.  Error  to  the  District  Court  of  Knox 
County.  Judgment  affirmed.  Reported  with  No.  438.  See  third 
paragraph  of  the  syllabus  in  that  case. 

MOTION  DOCKET. 

19.  Plocic,  administrator  v,  C.  H.  A  D.  R.  R.  Co.  Motion  to  dismiss  No. 
430,  General  Docket.  An  entry  sustaining  this  motion  will  be  made 
on  January  8, 18S4,  unless  before  that  day,  plaintiff  in  error  shall  file 
a  complete  and  correct  copy  of  the  record  showing  the  plat  in  its 
proper  place. 

30.  Baldwin  v,  Craighead  et  al.  Motion  to  strike  printed  record  from  the 
flies  in  cause  *f o.  587,  General  Docket.  Mdtion  overruled.  Leave  to 
defendants  in  error  to  file  brief  by  January  6,  1884. 

31.  Lynn  v.  Second  Gorman  Building  Association  et  al.  Motion  aug- 
gesting  dimunition  of  record  in  cause  No.  568,  General  Docket.  Motion 
overruled. 

32.  Tjynn  t>.  Second  German  Building  Association  et  al.     Motion  by 

John  Amen  to  be  dismissed  as  a  party  defendant  in  cause  No.  668, 

General  Docket.    Motion  overruled. 

NoTB.— In  the  syllabus  in  the  case  of  the  Life  Ins,  Co,  v.  Oarpenteret  oL, 

the  opinion  in  which  was  published  last  week,  p.  635,  two  annoying 

typographical  errors  occurred.    The  word  *^  lease ''  in  the  seventh  line 

■bonld  read  loariy  and  the  last  word,  '*  rescinded,**  should  read  usurious, 

ASSIONMBNT  FOB  OBaL  ABQUMENT 

Wednesday,  January  9. 

352.  Aetna  Insurance  Co.  v,  Uhriah  W.  Reed.    Error  to  the  Distriol 

Court  of  Paulding  County. 
481.  Robert  H.  Tyler,  by  n.  f.  r.  Jesse  Thornton. 
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ITMbMMlay,  Jamuury  !<!. 

486.  Henry  N.  Raymond  etml.  o.  Mattie  D.  Rots.  Error  to  the  Dis- 
trict Ck>art  of  Cayahoga  Oounty. 

406.  Manhattan  Life  Inanranoe  Ck>.  o.  Emellne  T.  Abraham.  Error 
to  the  District  Court  of  Hamilton  Oounty. 

W^dmMday^  Jamuiry  28. 

604.  Samuel  Fosdick  v,  Cornelius  Van  Hem.    Error  to  the  DIstTlet 

Court  of  Hamilton  County. 
642.  Swing  A  Mellon,  executors^  etc.  v.  .Chatfleld  A  Woods.    Brror 

to  the  District  Court  of  Clermont  County. 

iredneMEoy,  Jatwaty  60. 

622.  John  H.  Taphom  et  al.  v.  BCarietta  A  Ctodnnati  R.  R.  Co.,  as 
re-ofganised.    Error  to  the  District  Court  of  HamUton  Oounty. 

624.  Jane  Swanger  v.  Wm.  H.  Lants  et  al.  Brror  to  the  District 
Court  of  Franklin  County. 

ITsciwewiqy,  I^ttruary  6. 

646.  John  W.  Rutherford  et  al.  o.  Henry  Brsdhman  etaL    Brror  to 

the  District  Court  of  Hamilton  County. 
660.  Jacob  Harline,  executor,  etc.  o.  FInt  National  Bank  of  Xenia. 

Error  to  the  District  Court  of  Qreene  Cbunty. 

WBdM9dayf  Ihbruary  20. 

467.  Chauncy  Winchell  v.  Frank  Frost.    Error  to  the  District  Obnxt 

of  Portage  County. 
667.  Joseph  Rawson  et  al  ti.  George  Bogen  et  aL  'Brror  to  the  Dis- 

Wedneaday,  Fdmtary  27. 

676.  Leopold  Burokhardt  v.  Fourth  National  Bank  of  Cincinnati. 

Brror  to  the  District  Court  of  Hamilton  County. 
684.  Wadsworth  Coal  Ob.  v.  Silver  Creek  Mining  and  Railway  Co. 

Brror  to  the  District  Court,  of  Medina  Qounty. 

W^dm/eBday^  March  6. 

686.  Adin  G.  Hibhs,  administrator,  etc. «.  Union  Central  Life  Insoi^ 
ance  Co.    Error  to  the  District  Court  of  Franklin  Oounty. 

604.  Ohio  Valley  Insurance  Co.  v.  James  S.  Kirk  et  al.  Brror  to  the 
District  Court  of  Hamilton  County. 

WedM9dayf  Mareh  12. 

606.  Abraham  Zimmerman  v.  Mary  Zimmerman.    Brror  to  the  Dis- 
trict Court  of  Mahoning  County. 
N.  B.— This  being  published  previous  to  the  making,  up  of  the  docket 
for  the  January  term,  1884,  the  numbers  of  the  cases  are  those  of  the 
January  term,  1868. 
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DIGEST  OF  CASES. 


Oanier— Jf|^9y  to  QoodB^Beoeipi  and  BojpnmUr  of  Preighi.—Whm 
goods  hmve  been  shipped  by  m  oommon  carrier,  a  settlement  and  pay- 
ment of  freight  and  charges,  and  a  voluntary  receipt  of  the  goods  as  In 
good  order,  make  a  complete  discharge  of  any  claim,  for  loss  or  damage 
to  the  goods.  Den.  8,  P.  dt  P.  J2.  Cb.  ▼.  ESairp.  Col;  Sap.  Ct.,  May,  1888. 
16  Rep.  878. 

Orimiaal  Lkw— Bribery  qf  PubUe  Qffleere.—A.  police  of&cer  who  rs- 
celves  money  upon  an  agreement  not  to  arrest  offenders,  against  a  cer- 
tain statute  of  the  criminal  law  is  guilty  of  of  receiying  a  bribe,  and  Uia 
not  material  to  show  that  in  fact  there  were  such  offenders,  or  that  the 
officer,  having  an  opportunity,  failed  to  arrest  them.  People  v.  Miarkkam, 
Cal.  Sup.  a.,  Sept.,  1888.    16  Rep.  676. 

Crimiiial  LKW—CireumatanHoU  Ji^i^ufenee.— Circumstantial  evidence  la- 
competent  to  prove  the  corpus  delieti  in  a  trial  for  murder.  Johnaom  v. 
OommonweaUh.    Ky.  Ct.  of  App.,  Sept.  23, 1883.    17  Cent.  L.  J.  428. 


Damage— Jiulsmnt^y /or  Neffligenee— Owner  and  Grantee  Liable. — 1.  Tlic 
plaintiff  had  constructed  and  was  operating  a  canal  for  the  use  of  its 
water  power,  and  defendants  were  owners  of  a  mill  upon  the  canal  under 
a  grant  from  plaintiff  of  a  right  of  way  across  the  canal  and  to  maintain 
a  bridge  across  it.  This  bridge  was  one  of  other  bridges  built  along  the 
canal,  and  constructed  so  as  to  constitute  one  continuous  platform  for 
the  mills  adjacent  to  the  canal.  The  plaintiff  had  built  a  portion  of' 
such  platform,  the  other  mill  owners  doing  the  same.  One  Vinton,  went 
on  the  bridge  in  question  with  his  team  and  loaded  wagon,  and  in  con- 
sequence of  its  decayed  condition,  it  gave  way  and  precipitated  his  hoiaea 
and  wagon  into  the  canal.  The  plaintiff  paid  ^La  damages  without  suit. 
^  SeUi,  that  he  could  recover  indemnity  against  the  defendants,  because 
of  their  negligence  to  keep  the  bridge  iUi  repair.  2.  Where  an  owner  and 
his  grantee  are  both  liable  at  the  option  of  an  injured  party,  the  former 
may  adjust  and  pay  the  actual  damage  without  action,  and  may  recover 
indemnity  ftrom  the  other  party.  Minn.  Mill  Cb.  v.  Wheeler.  Minn.  Snp». 
Ct,  Sept.,  1883.    16  Rep  687. 

Deed— reftamentofV  Instrument--  Words  of  Inheritanee.^1.  A  deed  by 
which  a  present  interest  panes  to  the  grantee  or  a  trustee,  does  not  be- 
come a  testamentary  instrument  because  it  contains  provisions  whidi 
can  only  come  into  effect  alter  the  grantor's  death.  2.  In  a  deed  the* 
proper  word  of  inheritance,  *'  heirs  "  is  necessary  to  create  a  fee ;  it  oao- 
.  not  be  supplied  by  "  representatives.**  MaHoeksyf.  Brown.  Fa.  Sup.  CU, 
April  28,  liS88.    16  R^.  606. 
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Sminent  'DomaAn—fiailroaff  Built  on  PuUie  Itoad— Additional  Burden,^ 
>  railroad  built  upon  a  public  road  is  an  additional  burden  upon  the 
i.and,  and  the  abutting  owner  is  entitled  Uy  compensation  from  the  com- 
pany. HasHngidb  G.  /.  12.  Cc.  v.  IngaUs.  Neb.  Sup.  CC,  Oct.,  1883.  16 
Hep.  089. 

Hnebaadand  Wife — Note  in  lieu  of  Alimony/  and  Dower — VoHdity. — A 
woman  may  recoyer  against  her  former  husband  upon  a  promissory 
note  given  by  him  to  her,  after  she  has  obtained  a  divorce  from  him,  In 
pursuance  of  a  written  agreement  made  before  the  divorce,  and  condi- 
tioned upon  the  divorce  being  dercreed,  and  which  was  called  to  the  at- 
tention of  the  court  granting  the  divorce,  by  the  terms  of  which  a^ree- 
meent,  which  were  carried  out  by  each  party,  she  was  to  convey  her 
land  to  him  and  give  a  release  of  all  her  rights  of  dower  and  homestead, 
and  he  was  to  give  her  u  sum  of  money  and  the  note  in  suit,  which  were 
to  be  accepted  by  ner  io stead  of  alimony.  Chapin  v.  Ohapin,  Mass.  Sup. 
Jud.  Ct.,  Sept.,  1883.    16  Rep.  685. 


Insnranoe — Mortgage — Attachment. — Where  in  a  Are  policy  the 
amount  of  loss  is  made  payable  to  a  mortgagee,  as  his  interest  may  ap- 
pear, the  sum  is  not  subject  to  garnishment  at  the  suit  of  creditors  of  the 
mortgegor.  Mansfield  v.  Stevens,  Minn.  Sup.  Ct.,  July,  1882.  16  Hep. 
687. 

Lift  laiuaaoa — AsseMment  Pton— ifwuroMe  Interest — AMignmentr^ 
Wagei\— Where  a  person  effects  an  insurance  on  bis  life  in  favor  of  one 
having  no  insurable  interest^in^said  life,  and  who  afterwards  assigns  the 
policy  to  a  third  person,  who  also  has  no  insurable  interest,  and  who 
purchases  the  same  for  the  purpose  of  speculation^  the  transaction  is  a 
wager ;  and  if,  on  the  assu red's  death,  the  insurer  pays  to  the  assignee 
the  amount  of  the  policy,  the  personal  representative  of  the  decedent 
can,  in  an  action  for  m^ney  had  and  received,  recover  from  the  assignee 
the  said  amount,  less  the  expenses  and  premiums  paid  by  him.  OUbert 
V.  Moose.    Pa.  Sup.  Ct.,  Oct.  1, 1883.    16  Rep.  690. 


Mortgage — Redemption  by  Junior  Lien-holder — Limitation, — A  junior 
lien-holder  has  an  equitable  right  to  redeem  from  a  mortgage  debt,  which 
right  is  not  cut  off  by  a  foreclosure  to  which  he  was  not  a  party.  And 
the  right  remains,  notwithstanding  the  statute  has  expressly  ^ven  a 
lien-holder  the  right  to  redeem,  and  the  time  prescribed  by  statute  has 
expired.  Am,  Button-hoUf  etc,,,  Oo,  v.  Lex,  Mut,  Loan  Ass*n,  la.  Sap. 
Ct.,  Sep.,  1883.    16  Rep.  680. 

Proseeating  Attorney— Duties.-; A  prosecuting  attorney  is  veated  with  a 
personal  discretion  as  a  minister  of  justice,  and  not  as  ii  mere  leg^l  at- 
torney, find  he  must  act  impartially,  as  well  in  refraining  from  prosecut- 
ing as  in  prosecuting.  He  must  guard  the  real  interests  of  public  justice 
in  behalf  of  all  concerned,  and  he  must  not  become  entangled  with  pri- 
vate interests  or  grievances  in  any  way  connected  with  charges  of  crime 
Kngley.  Chipman.  Mich. Sup.  Ct.,  Oct.  17,  1883.    16  N.  W.  Rep.  886. 
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ProaiMory  Hota—Cbn^ideratum— i>ureM.— One  who  obtains  a  note  and 
•mortgage  from  an  irregular  practitioner  of  medicine,  by  means  of  threntf 
to  send  him  to  the  penitentiary  for  having  made  an  alleged  Indelicate, 
indeoent  and  injarlons  examination  of  the  daughter  of  the  former,  while 
treating  her  for  sapooaed  suppression  of  the  menses,  obtains  no  lawful, 
property  in  suoh  note  and  mortgage,  and  the  same  will  be  enjoined. 
^JBnUhorgtv,  Ttchamer,   Neb.  Sup.  Ct,,  Nov.  13, 1888.    17  N.  W.  Rep.  259. 


Promiitory  Vote — LosL-^The  payee  of  a  lost  note  which  is  payable  to 
him  or  bearer,  cannot  maintain  an  action  at  law  to  recover  the  amount 
A  court  of  equity  alone  can  give  relief.  Adams  v.  Sdmunds,  Vt.  Sup. 
01;.,  1888.    16  Rep.  702. 

lUt  A^Judioata— ^on-Mot.— A  Judgement  of  dismissal  (or  non-suit)  Is 
not  a  bar  to  a  subsequent  action.  Cheney  v.  Cboper.  Neb.  Sup.  Ct.,  1688. 
16  Bep.  690. 

Removal  of  Qwu%—CfUize7uhip—liaUro€td  Incorporated  in  Several  States, 
— A  railroad  corporation  incorporated  in  the  several  states  through  which 
it  runs,  is  by  a  fiction  of  the  law,  for  all  purposes  of  jurisdiction,  a  citi- 
xen  of  each  of  the  states ;  and  it  cannot  remove  a  cause  to  the  federal 
oourCs  on  the  ground  of  Its  citizenship  in  the  other  states.  Home  v.  Sain- 
ton and  Maine  R.  H.  Cb.    U.  8.  C.  C.  D.  N.  H.,  Oct.  18, 1888.    15  Rep.  678. 


BhnUt-'Pioundcige-^ttdgtnent  Creditor's  Control  qf  .ESreeufton.— No 
poundage  can  be  claimed  by  the  sheri£f  under  an  execution  levied  upon 
real  estate,  unless  the  debt  is  paid  or  a  sale  made ;  he  is  limited  to  the 
statutory  fees  for  the  services  actually  performed.  An  execution  in  ihm 
hands  of  the  sheriff  is  subject  to  the  control  of  the  party  (or  his  attorney), 
and  he  may  be  restrained  from  proceeding  to  collect  under  it.  Beck  t. 
CUy  Natn  B'k  of  Grand  Rapids.    Mich.  Sup.  Ct.,  Oct.,  1883.   16  Rep.  686. 


fltatnto  of  LimitatioBs— i<Va«<lt<2«n<  CbnesoZmmit.— 1.  The  relation  ol 
debtor  and  creditor  merely,  is  not  a  relation  of  trust  and  confidence,  re^ 
quiring  the  debtor  to  inform  the  creditor,  or  his  representative,  of  th« 
fact  and  extent  of  the  debt,  and  he  is  guilty  of  no  fraud  if  he  withholds 
all  the  information,  and  the  same  if  he  gives  a  part  and  withholds  * 
part.  2.  To  toll  the  operation  of  the  statute  of  limitations,  because  of 
the  debtor's  concealment  of  the  cause  of  action,  there  must  be  actual 
fraud  on  his  part,  firaudulent  concealment  by  means  of  an  aifimative  act. 
Sank^  V.  McELev^.    Pa.  Sup.  Ct.,  Nov.  5, 1883.    14  Pitto.  L.  J.  (N.  8.)  129. 


Statato  of  Limitatioiis— JtM<^m«7i<— IVeMimpttEdn  of  Payment— Fkyreign 
Judgment,— I,  The  presumption  of  payment  which  exists  in  the  case  of 
a  Judgment  that  has  run  twenty  years,  is  sufficient  if  not  rebutted;  bul 
the  fsjcX  that  the  Judgment  has  not  been  paid  may  be  shown.  2.  .In  such 
cases  it  is  unimportant  that  the  judgment  was  rendered  in  another  state; 
nor  that  by  the  statute  of  that  state  an  action  cannot  be  maintained  upon 
it  unless  brought  within  six  years  from  its  rendition.  Fanton  v.  MiddXS* 
brook.    Conn.  Sup.  Ct.  of  Errors,  1883.    16  Rep.  651. 
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tKMM^tifm^CtorparaUon  in  HtmdB  of  Aaoafosr.— The  fftoi  that  thepvop- 
OTty  aod  f  ranohiflM  off  a  oorporation  are  in  the  hands  off  reoetTeiiy  ap- 
pointed hy  a  United  States  oonrt^  does  not  alfeot  the  liability  of  the  eor- 
poration  to  pay  state  tax  aooming  on  *'  gross  xeoeipts."  It  is  not  im- 
proper ffor  the  aeeounting  oflioers  of  the  Ck>mmonwealth  to  make  a  set- 
tlement Ibr  snoh  tax  against  the  oorpoiation,  in  its  oorpoxate  name,  with- 
out naming  the  reoeiyers.  J^Oa,  cf  JBMd.  J^.  Ob.  ▼.  Ootnmonwealtk,  Twl 
Sap.  Ct.,  1888.    Oh.L.N.70. 

Tenter— ^dstiMicm—FeftKet.— A  tender  is  an  admission  of  an  amount 
due  equal  to  the  sum  tendered,  and  a  Terdiot  oannot  be  rendered  for  leas 
than  the  amount  tendered.  Den.  A  P.  cf  P.  JL  Ob.  t.  Harp.  OoL  Sup. 
Ot.,  May.  1888.    16  Rep.  878. 


fcesjaw  Bjf  iVaiU.— The  responslbtllty  of  a  ohild,  as  a  trespasser,  is 
not  fixed  by  the  law  at  any  age;  it  is  a  question  off  tmiA  for  the  juiy* 
Houa.  if  r.  a  JL  Ob.  ▼.  9impa<m.  Tex.  Sup.  Ct,  Austin  term,  1888.  16 
Bep.  701. 

Trast— J^V-oimI— Omvertfum  of  Tnu£  .Property ^  J^fM  ^  Cktmae  of 
J^brm,-^lt  is  a  general  proposition,  both  at  law  and  in  equity,  that  if  the 
property  of  a  party  has  been  wrongffuUy  oonverted  into  another  qpecdea 
of  property,  if  its  identity  can  be  traoed,  it  will  be  held  in  its  new  form 
liable  to  the  rights  of  the  original  owner  or  eeeiui  que  truai.  No  change 
of  the  state  or  form  of  trust  property  oan  divest  it  of  such  trust,  or  givo 
iho  sgent  or  trustee  converting  it,  or  thoee  who  represent  him  in  ri^pht 
(not  being  bona  fidt  purchasers  for  yalaable  consideration  without  no- 
tice), any  more  valid  claim  in  respect  to  it  than  they  had  before  saoh 
ohange.  Tliia  doctrine  is  applied  to  implied  trusts  ss  well  as  express, 
and  to  personal  as  well  as  real  property  held  in  trust.  Dew  v.  Bmry. 
U.  S.  aC.  E.  D.  Wis.,  Oct.  16, 1888.    18  Fed.  Rep.  121. 

Tnwt-^SIeel;  JBeld  m  Trualt  not  LiaJbU  for  DebU  ^f  TriMtee.— National 
bank  shares  held  in  trost  by  a  debtor  is  not  property  of  his  which  he  can 
lawfully  sell,  sssign,  or  convey,  or  which  may  be  taken  on  execution 
upon  a  judgment  against  him,  nor  will  it  psss  by  the  assignment  in 
insolvency  of  the  trustee,  eitlier  at  common  law,  or  under  the  law  of 
estoppel.    aOAey  v.  Qu^M^amoiui  Naffl  B'k.    138  Itfsss.  615. 


Will— iBEeei«or  a$  Truatee.-^A  testator,  in  his  will,  desired  that  his 
negro  property,  mules,  stock,  mill  gin,  etc,  should  be  kept  on  his  plan- 
tation for  ten  years  after  hie  decease,  and  ased  and  worked  thereon,  and 
the  profits  applied  to  the  education  of  certain  children ;  and  that,  at  the 
expiration  of  the  ten  years,  the  property  should  be  sold  and  ttfb  pro- 
ceeds paid  over  to  persons  named  in  the  will,  fielcl,  that  these  powers 
and  duties  did  not  constitute  the  executor  a  trustee.  An  executor  will 
be  held  to  be  a  trustee  when  the  dotiee  are  personal  aod  involve  direc- 
tion, and  are  off  a  character  not  to  be  assumed  and  executed  if  the  execu- 
torship is  not  accepted.  Fy>xworth  v.  White.  Ala.  Sup.  Ct.,  1888.  18  Bep. 
?76. 
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CUBBElfT  TOPICS. 


THS  JVBXOIAL  AHXMUKSVTl. 

The  following  is  the  recent  report  of  the  committee  on  judi- 
ciary of  the  Cincinnati  Bar  Association,  which  had  been  in- 
structed to  consider  the  legislation  necessary  to  carry  into 
effect  the  judicial  amendments : 

''  That  the  supreme  court  consist  of  five  judges,  one  to  be 
elected  every  two  years  for  a  term  of  ten  years,  at  an  annual 
salary  of  $6,000. 

'*  That  the  appellate  jurisdiction  of  the  supreme  court,  ex- 
cept in  cases  in  which  judgment  has  already  been  rendered  in 
inferior  courts,  be  confined  to  corrections  of  errors  of  law  in 
cases  of  felony,  and  in  civil  cases  where  the  amount  in  contro- 
versy exceeds  1500,  excluding  costs,  or  there  is  involved  a 
franchise  or  freehold,  or  the  validity  of  a  statute  of  Ohio,  act 
of  Congress,  or  treaty  of  the  United  States,  or  the  construction 
of  the  Constitution  of  the  State  of  Ohio,  or  of  the  United 
States ;  and,  in  the  correction  of  errors  of  law,  shall  extend  to 
judgments  of  reversal  by  the  circuit  courts. 

"That  petitions  in  error  from  the  circuit  court  be  filed 
without  leave,  but  from  other  courts  only  by  leave  of  the  su- 
preme court.  Su«h  leave  shall  not  be  refused  upon  the  ground 
that  there  is  a  remedy  in  the  circuit  courts,  but  the  refusal 
of  leave  to  file  a  petitioh  in  error  in  the  supreme  court,  shall 
be  a  bar  to  aily  proceeding  in  error  in  the  circuit  court. 
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"  That  the  state  be  divided  into  five  circuits;  that  there  be 
elected  in  each  circuit,  three  circuit  judges,  for  terms  of  nine 
years  each,  at  an  annual  salary  of  $5,000 — one  judge  to  be 
elected  every  three  years;  that  at  least  two  terms  of  the  cir- 
cuit court  be  held  every  year,  at  such  place  within  the  circuit 
as  the  legislature  may  prescribe ;  that  the  appellate  jurisdit:- 
tion  of  the  circuit  court  in  all  cases,  be  by  petition  in  error, 
to  reverse,  vacate,  or  modify  the  judgment  or  final  order  of  any, 
superior  court  or  court  of  common  pleas  within  its  cir- 
cuit. 

*'  That  where,  in  a  ease  not  triable  by  jury,  it  is  assigned 
for  error  in  the  circuit  court,  that  the  judgment,  or  final  or- 
der, sought  to  be  reversed,  is  contrary  to  law  and  the  evidence, 
the  sufficiency  and  effect  of  the  evidence  shall  be  considered  by 
the  circuit  court,  without  reference  to  the  finding  of  the  lower 
court. 

"  That  in  cases  triable  by  jury,  the  overruling  of  a  motion 
for  a  new  trial  in  the  court  of  common  pleas  or  superior 
court,  upon  the  ground  that  the  verdict  of  the  jury  or  finding 
of  the  court  is  contrary  to  the  evidence,  be  reviewable  upon 
error  in  the  circuit  court,  when,  in  the  opinion  of  that  court, 
the  decision  of  the  court  below  is  clearly  against  the  weight 
of  the  evidence. 

"  We  recommend  that  the  law  be  amended,  so  that  the  trial 
judge,  upon  motions  for  new  trials  on  the  ground  that  the 
verdict  of  a  jury  is  contrary  to  the  evidence,  shall  consider  the 
sufficiency  and  effect*  of  the  evidence,  independently  of  the 
verdict  of  the  jury,  and  decide  the  motion  ^accordingly.  We 
further  recommend  that  the  bar  of  the  state  and  citizens  gen- 
erally, be  urged  to  use  their  influence  in  securing  an  organi- 
zation of  the  circuits,  and  the  selection  of  judges,  free  from  all 
political  considerations." 

The  suggestions  in  this  report  are,  in  many  respects,  com- 
mendable. It  is  possible  that  by  making  the  circuit  coun 
purely  a  court  of  error,  the  business  may  be  disposed  of  with 
five  circuits.  But  tlie  court,  outside  of  Hamilton  county, 
would  be  a  very  considerable  portion  of  its  time,  on  the  wing. 
It  would  be  necessary  to  hold  fifty  terms  yearly  in  some  cir- 
cuits, if  two  terms  are  to  be  held  annually  in  each  county, 
because  some  of  the  circuits  would  necessarily  include  at  least 
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twenty-five  counties.  Whether  judges  of  flesh  and  blood  could 
endure  such  a  physical  strain,  and  at  the  same  time  adminis- 
ter plenty  of  justice  and  of  good  quality,  is  a  matter  of  some 
doubt. 

The  suggestion  that  the  circuit  court  should  have  exclusive 
jurisdiction  in  civil  cases  up  to  five  hundred  dollars,  except 
where  a  franchise,  or  validity  of  a  statute,  or  the  construction 
of  the  constitution,  are  involved,  will,  we  fear,  prove  unpopu- 
lar; but,  experience,  especially  in  the  federal  courts,  has 
shown  it  to  be  the  most  efficacious  remedy  for  relieving  the 
overcrowded  dockets  of  the  supreme  courts,  that  has  been 
devised. 

In  view  of  the  fact  that  amended  section  six  of  the  consti- 
tution provides  that  the  court  shall  be  ^*  held  in  each  county 
at  least  once  each  year,"  we  fail  to  understand  the  force  of  the 
recommendation  that  the  '*  court  be  held  at  such  place 
within  the  circuit  as  the  legislature  may  prescribe." 


NOTES  OF  CASES. 


OFFICXBS*  MILSAGB. 

It  is  sometimes  a  matter  of  grave  doubt  as  to  what  an  officer 
may  charge  and  receive,  as  mileage  fees,  for  serving  different 
writs  on  several  persons  residing  in  the  same  vicinity,  where 
it  is  all  done  in  one  trip.  A  question  of  this  kind  was  re- 
cently passed  upon  by  the  Supreme  Court  of  Pennsylvania, 
in  the  case  of  McGee,  et  al.  v.  Dillon,  decided  May  14,  1888, 
14  Pitts.  L.  J.  45.  The  plaintiflfe  in  error  had  brought  twenty 
separate  suits  against  that  number  of  different  persons,  before 
a  justice  of  th^  peace.  Ten  of  these  were  brought  on  one  day, 
and  a  like  number  on  another  day,  one  week  thereafter.  All 
these  defendants  resided  in  one  vicinity.  The  defendant  in 
error,  as  constable,  served  one  of  the  writs  of  summons  on  each 
person  against  whom  the  same  issued.  He  performed  these 
services  on  two  general  journeys.    He  charged  travel  on  each 
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writ ;  and  the  same  was  taxed  and  judgment  entered  therefor 
in  each  case  as  a  part  of  the  costs.  As  most  of  the  travel  was 
over  the  same  road,  and  on  two  journeys  only,  the  plaintiff  in 
error  sought  to  avoid  the  payment  of  fees  for  travel  on  all  the 
writs  exceeding  one.    The  court  say : 

^'The  fee  bill  gives  to  a  constable*  traveling  expenses  in 
all  cases  foreach  mile  circular,  six  cents.'  The  language  *  in 
all  cases '  is  used  in  the  sense  of  «ocA  com.  If  that  construction 
be  departed  from,  there  is  no  number  of  cases  so  large  as  to  be 
excluded  from  the  word  ^alL'  It  would  not  be  limited  to  time, 
place  or  parties.  The  fee  bill  deals  with  services  in  each  par- 
ticular case.  Its  language  must  be  so  understood  as  to  give 
effect  to  its  intent. 

^^  Bach  defendant  served  and  against  whom  judgment  was  re- 
covered, is  not  subjected  to  any  more  costs  than  if  he  was  the 
only  person  sued.  He  does  not  claim  exemption  from  the 
payment  of  costs  for  travel  on  the  writ  against  himself.  Is  the 
plaintiff  in  those  several  judgments,  to  collect  for  the  travel  on 
each  writ,  pay  the  constable  on  one  only,  and  pocket  the  costs 
which  he  collects  on  the  others  ? 

<^  It  is  said  the  constable  should  elect  on  which  writ  he  will 
charge  for  his  travel,  and  not  charge  on  the  others.  That 
might  be  satis£eu^tory  to  those  who  were  thereby  exempted 
from  payment,  but  the  one  elected  would  not  reap  any  benefit 
from  this  discrimination.  He  cannot  divide  the  sum  he 
might  thus  pay  into  as  many  parts  as  there  are  defendants, 
and  by  suit  recover  from  each  a  contributory  share.  The  lia- 
bility of  each  for  costs  is  to  be  determined  in  the  suit  against 
him  in  which  they  were  made.  There  is  no  privity  of  con- 
tract between  the  several  defendants  arising  from  the  fact  that 
each  is  severally  indebted  to  the  same  plaintiff. 

^  It  is  true  where  the  party  served  a  subpoena  on  bis  own 
witnesses  at  the  same  time  in  several  suits  brought  against 
him,  it  was  held  in  Homer  v.  Harringionj  6  Watts  381,  that  he 
was  entitled  to  charge  for  one  travel  only.  The  purpose  of 
the  fee  bill  is  to  prescribe  for  services  rendered  by  officers  and 
by  witnesses,  and  not  for  those  of  a  party  litigant.  Hence 
the  allowance  to  the  party  of  his  travel  cannot  be  held  to  con- 
trol the  language  of  the  fee  bill  giving  compensation  to  an 
officer." 
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ORIGINAL  ARTICLES. 


Domoxu  VO.  T. 

Chaskge  ofDanUeile. — ^To  effect  a  change  of  domicile  there  must 
be  a  change  of  residence,  opupled  with  an  intention  to  make 
such  change  permanent  j  Doyle  v.  Clarke  1  Flip.  636;  and  those 
declarations  which  are  a  part  of  the  res  gestas  are  admissible  to 
show  intent,  but  are  not  conclusive.  The  question  of  domicile 
is  a  mixed  one  of  law  and  fact^and  the  jury  must  take  the  law 
from  the  judgel;  Pennsykania  v.  Ravend^  21  How.  103. 

Domicile  is  not  a  question  of  acts  only,  but  of  intentions 
also;  Eiffing  v.  Blight,  3  Wall.  Jr.  134 ;  and  change  or  removal 
from  one  state  to  another  depends  upon  the  intentions  of  the 
person,  and  these  intentions  may  be  shown  more  satisfactorily 
by  actions  than  by  declarations ;  EnnU  v.  SmUhj  14  How.  423 ; 
and  the  exercise  of  suffrage  is  said  to  be  conclusive  evidence 
of  intentions;  Sheltm  y.  Tiffin,  6  How.  185;  Blair  v.  Western  Fh- 
male  Seminary,  1  Bond  678;  but  voting  for  president  merely,  is 
not ;  Clarke  \.  Territory  oj  Washin^itm,  1  Wash.  T.  (0.  8.)  82. 

When  change  is  alleged,  the  burden  of  proof  is  on  him  who 
makes  the  allegation;  Desmare  v.  U.  &,  3  Otto  605 ;  MitdieU  y. 
U.  &,  21  Wall.  363.  The  declaration  of  a  person  as  to 
his  domicile  and  intentions  has  ever  been  received  by 
the  courts  of  France,  England  and  America;  Ennis  v.  Smithj 
14  How.  400.  It  matters  not  whether  the  declarations 
be  simultaneous  with,  the  act  or  not ;  Tobin  v.  TFotttn- 
show,  1  McAl.  186 ;  and  public  declarations  of  intention,  how- 
eyer  sh(Art  the  residence,  will  establish  domicile ;  Johnson  v.  21 
Baies^  2  Paine  625.  But  a  mere  intention  to  change  domicile, 
without  some  overt  act,  is  not  sufficient  to  change ;  Ibid. 

The  domicile  of  an  individual  is  to  be  determined  from  all 
the  facts  and  circumstances  in  each  particular  case ;  Lee  v. 
Simondsj  1  Oreg.  158.  It  is  an  unsettled  question  whether  the 
finding  of  a  statecourt  that  a  person  is  domiciliated  in  the  state 
is  conclusive,  as  the  matter  is  only  prima  facie;  Cheeser  V.  WU- 
son,  9  Wall.  108.  See  also  Case  y.  Clarke,  5  Mason  70 ;  Cooper  v. 
OaOtraiih,  3  Wash.  646 ;  McDonald  v.  SmaOey,  1  Pet. 


710  Ohio  Law  Joubnal. 


We  have  seen  that  the  domicile  of  oriflrin,  or  the  nativedomi- 
cile,  is  presumed  in  law  to  be  retained  until  a  change  is 
shown,  and  the  onus  is  on  the  party  alleging  change ;  IngiU 
V.  Srmg  Harbor^  3  Pet.  123 ;  and  to  same  effect  is  Ennis  v.  Sndth^ 
14  How.  400.  Where  a  person  resides  is  prima  facie  his  domi- 
cile ;  BuUer  v.  Famsworthy  4  Wash.  101 ;  and  residence  out  of  a 
domicile  is  prima  fade  evidence  of  change ;  Enni8  v.  Smithy 
mpra^  and  casts  upon  the  party  the.ontM  to  disprove  change ; 
IngUa  v.  Sniig  Harbor,  3  Pet.  123.  Personal  presence  is  one  cir- 
cumstance to  determine  domicile,  but  is  not  conclusive;  £00  v. 
8imond8y  1  Oreg.  158.  While  residence  is  always  prima  facie 
evidence  of  national  cnaracter,  it  is  susceptible  at  all  times  of 
explanation.  If  it  is  taken  up  for  a  special  purpose,  and 
transient  in  its  nature,  it  will  not  destroy  the  original  or  prior 
national  character ;  but  it  is  otherwise  where  taken  up  animus 
manendi;  Johneon  v.  21  Bcdts^  etc,,  2  Paine  625. 

The  selection  and  enjoyment  of  a  foreign  domicile  with 
the  intention  not  to  return,  it  has  been  held,  does  not  of  itself 
constitute  expatriation ;  there  must  be  in  addition  such  ex- 
pressions or  acts  as  amount  to  a  renunciation  of  the  former 
citizenship,  and  a  willingness  to  adopt  the  obligations  of  the 
country  in  which  such  individual  then  resides;  14  Opinions 
of  Attorneys-General  295 ;  and  Judge  Black  held  that  there 
must  be  actual  naturalization  in  such  adopted  country,  before 
expatriation  took  place ;  9  Id.  356. 

Where  a  domicile  is  once  acquired  it  adheres  to  the  indi- 
vidual till  the  moment  he  puts  himself  in  motion  b<ma  fide^  to 
quit  it  sine  anims  revertendi;  Johnson  v.  21  Bates,  etc.^  2  Paine 
626;  MitcheU  v.  U.  &,  21  Wall.  352;  Desmare  v.  KS.,3  Otto 
610 ;  and  where  a  change  in  residence  is  bona  fide,  but  for  the 
purposeof  committing  a  "fraud  upon  the  law,"  no  matter  how 
long  continued  or  how  frequently  and  publicly  the  intention 
fco  change  be  declared,  the  domicile  will  not  ba  affected  ;  But- 
ler  V.  Famswarth,  4  Wash.  101. 

A  man  may  change  his  residence  without  changing  his 
domicile ;  Quigley^s  case,  13  Court  of  Claims  367 ;  and  a  change 
of  domicile  will  not  be  presumed  against  a  refugee  from  insur- 
rectionary territory ;  lb. 

Removal  from  one  state  to  another  with  bona  fide  intentions 
to  reside  there,  is  a  change  of  domicile ;  Cooper  v.  Oalbraith^  Z 
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Wash.  646;  even  though  the  person  leave  his  wife  and  younger 
children  in  the  state  from  which  he  went,  and  afterwards 
abandoned  his  intentions  of  making  such  new  state  his  home, 
and  returned  to  his  former  domicile  and  to  his  wife;  Blair  v. 
Western  Female  Seminary,  1  Bond  578.  Change  of  domicile  or 
removal  from  one  state  to  another  depends  on  the  intentions 
of  the  person,  and  such  intentions  may  be  shown  more  satis- 
factorily by  actions  than  by  declarations;  Ennie  v.  SmiM^  14 
Howi  423.  Where  a  person  goes  from  one  state  to  another, 
always  intending  to  return.  andVsonsidering  the  former  state 
his  home,  he  will  be  regarded  as  domiciliated  in  the  state 
from  which  he  removed;  Clarke  v.  Territory  of  Washington^  1 
Wash.  T.  (0.  S.)  82.  But  the  exercise  of  suffrage  is  usually 
regarded  as  conclusive  of  intention  and  as  fixing  domicile.; 
SheUon  v.  Tig^n,  6  How.  185 ;  and  always  is  where  the  person 
votes  for  state  officers  in  new  state ;  Clarke  v.  Territory  of  Wash- 
ington, 1  Wash.  T.  (0.  8.)  82. 

It  has  been  held  that  where  a  person  removes  to  a  new  state 
with  the  intention  of  remaining  an  indefinite  length  of  time, 
and  of  making  it  his  domicile  for  the  time  being,  it  becomes 
his  domicile  notwithstanding  the  fact  that  he  entertains  a 
floating  intention  of  returning  to  his  former  domicile  at  some 
future  time :  Harris  v.  Firthj  4  Cranch.  710.  Change  of  domicile, 
on  going  to  a  new  state,  has  been  said  to  depend  upon  the  fact 
whether  the  person  has  become  incorporated  into  the  new  so- 
ciety so  far  as  to  be  a  member  of  it;  Butler  v.  Famswnih,  4 
Wash.  101. 


REPORTED    CASES. 


AMmDATOBT   ACT— BOAD   IMPBOVXMSHT— WHXTHXB   AP?LIOABLB 
TO  PEVDIVG  PBOCSSDIVO. 

{Ohio  Supreme  Oouri  CommiMion,    Deo.  4, 1888.) 

Commissioners  v.  Greens. 

In  Tlrtae  of  proceedings  under  the  two-mfle  aseeasnient  pike  act  ({ { 
4829  Ac.,  Rev.  Stats.),  tlie  commissioners  of  Union  county  duly 
ordered  the  improvement  to  be  made. 

Afterwards  and  before  any  contract  was  made  or  assessment  ordered, 
section  484*2  of  said  act  providing  for  the  apportionment  of  the  ex- 
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penses  upon  the  real  property,  was  amended  by  the  act  of  April  15» 
1880,  which  took  effect  upon  its  passage,  and  by  which  the  rule  of 
apportionment  was  materially  changed. 
Held  :    That  the  amendatory  act  applied  to  the  proceedings  and  the  as- 
sessment made  in  conformity  to  its  provisions,  is  right. 

Error  to  the  District  Court  of  Union  County. 

Greene,  the  defendant  in  error,  was  plaintiff  in  the  common 
pleas.  His  action  was  against  the  commissioners  and  treas- 
urer of  Union  county,  to  enjoin  the  collection  of  an  alleged 
illegal  assessment  made  on  his  lands,  in  certain  proceedings 
before  said  commissioners,  for  the  improvement  of  a  county 
road,  known  as  the  Dover  and  Perkins  road. 

At  the  January  term  of  the  comn\pn  pleas,  1881,  atrial  upon 
the  issues  joined,  resulted  in  judgment  against  him. 

The  district  court,  on  appeal,  heard  the  case  on  an  agreed 
.statement  of  facts,  and  gave  judgment  for  Greene,  decreeing^ 
that  a  preliminary  injunction  which  had  been  allowed,  be 
made  perpetual. 

To  reverse  this  judgment  this  proceeding  in  error  was  in- 
stituted.    On   the  trial  in  the  district  court,  a  bill  of  excep- 
itions  was  taken,  embodying  the  agreed  statement  of  facts* 
vhich  need  not  be  set  out  here,  as  the  facts  sufficiently  ap- 
pear in  the  opinion  of  the  court. 

A,  T.  Carpenter  and  John  M.  Brodricky  for  plaintiffs  in  error. 

./.  L.  Cameron  and  J.  M.  Kennedy ,  for  defendant  in  error. 

Martin,  J.  The  proceedings  before  the  county  commission- 
era  were  for  the  improvement  of  a  road  pursuant  to  sections 
4829,  etc.,  Revised  Statutes,  commonly  known  as  the  two-mile 
assessment  pike  act.  The  petition  was  filed  with  the  auditor 
on  the  fifteenth  day  of  January,  1880,  and  the  order  of  the 
commissioners,  directing  the  improvement  to  be  made,  was 
entered  on  their  records  on  the  fourth  day  of  March,  1880. 

Before  a  contract  for  the  improvement  was  made,  and  before 
the  appointment  of  a  committee  to  assess  the  cost  of  construc- 
tion, the  statute  under  which  the  proceeding  was  brought, 
was  amended  by  the  act  of  April  15,  1880,  77  Ohio  L.  239- 
The  amendment  was  of  section  4842,  which  prescribes  the 
rule  to  be  observed  by  the  .committee  of  three  free-holders  in 
making  an  apportionment  of  the  estimated  expense  upon  th» 
real  property  named  in  the  order. 
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In  making  the  apportionmen4;,  the  committee  applied  the 
rule  prescribed  in  the  amendatory  act.  Their  report,  with 
slight  modifications,  was  confirmed.  The  amount  assessed 
against  the  lands  of  Greene  was  $280.00,  and  an  installment 
thereof  was  on  the  duplicate  in  the  hands  of  the  treasurer 
when  suit  was  brought. 

It  is  admitted  that  the  assessment  is  correct  if  the  amenda- 
tory act  is  applicable  to  the  proceedings.  If  not  applicable, 
it  is  quite  excessive.  No  other  objection  is  taken  to  the  pro- 
<;eedings,  and  in  all  other  respects  they  are  admitted  to  be 
legal. 

Thus,  the  only  question  presented  in  the  record  is,  does  the 
■amendatory  act  apply  to  the  proceedings  in  question,  which 
were  pending  at  the  time  of  its  passage,  and  in  which  no  ap- 
portionment of  expenses  had  been  made  ? 

We  answer  in  the  affirmative. 

Original  section  4842,  among  other  things,  directed  the 
committee  in  making  the  apportionment,  to  take  into  con- 
sideration all  previous  assessments  or  special  taxes  made  upon 
such  property  for  the  improvement  of  the  same  road.  The 
amendment  directs  them  to  take  into  considei.ition  all  such 
assessments  and  taxes  for  the  improvement  of  any  road. 

In  this  case  some  of  the  lands  had  been  assessed  for  the  im- 
provement of  an  intersecting  road.  And  under  the  amended 
act,  these  latter  would  bo  proportionately  relieved  of  the  bur- 
den, and  the  taxation  of  the  unassessed  lands  correspondingly 
increased. 

The  amendatory  act  does  not  in  express  terms  provide  that 
it  shall  apply  to  pending  proceedings.  And  for  that  reason  it 
is  claimed  on  behalf  of  Green 0,  that,  under  section  seventy- 
nine,  Revised  Statutes,  it  does  not  apply.  That  section  reads: 

"  Sec.  79.  Whenever  a  statute  is  repealed  or  amended,  such 
repeal  or  amendment  shall  in  no  manner  aflfoct  pending  ac- 
tions, prosecutions  or  proceedings,  civil  or  criminal,  and  vjrhen 
the  repeal  or  amendment  relates  to  the  remedy,  it  shall  not 
affect  pending  actions,  prosecutions  or  proceedings,  unless  so 
expressed;  nor  shall  any  repeal  or  amendment  affect  causee 
of  such  action,  prosecution  or  proceeding  existing  at  the  time 
of  such  amnndment  or  repeal,  unless  otherwise  expressly  pr  > 
vided  in  the  amending  or  repealing  act." 
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The  actions,  prosecutions. and  proceedings  referred  to  in  the 
first  clause  of  this  section  are  such  as  are  grounded  on  a  emue 
of  action  which  may  survive  a  repeal  of  the  act  providing 
them.  This  is  apparent  from  the  other  clause  of  the  section 
relating  to  causes  of  such  action,  prosecution  or  proceeding. 
The  proceeding  referred  to  in  the  section  is  one  provided  for, 
or  relating  to  the  enforcement  of  a  cause  of  action  existing 
before  such  proceeding  was  commenced,  and  capable  of  surviv- 
ing a  total  ropeal  in  general  terms  of  the  statu^  authoriz- 
ing it. 

It  cannot  be  seriously  claimed  that  the  proceeding  under 
review  is  of  that  description. 

In  our  view,  the  terms,  "  actions,  prosecutions  or  proceed- 
ings," are  used  in  the  statute  with  reference  to  judicial  mat- 
ters, and  relate  to  the  prosecution  or  defense  of  civil  and 
criminal  actions,  and  can  have  no  just  application  to  the 
statutory  proceeding  under  consideration. 

In  the  next  place,  it  is  urged  on  behalf  of  the  defendant  in 
error,  that  a  construction  which  makes  the  amendment  ap- 
plicable to  pending  proceedings,  renders  it  retrospective  and 
in  conflict  with  the  provision  of  tL  *  'institution  against  retro- 
active laws.  (Const.  Art  2,  §  28).  The  legislature  is  not  re- 
quired to  provide  any  particular  proceedings  as  a  prerequisite 
to  conferring  jurisdiction  on  the  county  commissioners.  The 
constitution  commits  the  entire  subject  to  its  discretion,  and 
it  may  resort  to  any  arbitrary  mode.  The  commissioners  or- 
dered the  improvement  in  strict  conformity  to  the  statute, 
and  acquired  full  jurisdiction  over  the  subject. 

What  remained  to  be  done  was  the  letting  and  supervision 
of  the  work  and  the  apportionment  of  the  expenses.  These 
were  simply  public  duties.  No  reason  is  apparent  why  the 
prescribed  mode  and  rule  of  their  performance  is  not  subject 
to  legislative  modification  and  control.  The  chapge  brought 
about  by  the  amendment  related  solely  to  the  apportionment 
of  the  taxes.  It  operated  on  the  same  lands,  and  afiected  the 
same  persons.  It  was  purely  remedial  in  its  6peration  in 
pending  proceedings. 

Our  supreme  court  have  repeatedly,  in  well  considered  ad- 
judications, announced  as  a  settled  rule  that  a  statute  simply 
remedial  in  its  nature  is  not  within  the  mischiefs  intended  to 
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be  guarded  against  by  the  constitational  inhibition  against 
retroactire  laws,  and  is  not  in  conflict  therewith. 

It  follows  that  the  judgment  of  the  district  court  was  er- 
roneous. 

[To  appear  in  40  Ohio  St.]  JudgmenJi  reversed. 


YUABDre— FB0MI880BT    VOR    07    WATiUTBD    WOMAV-SXPABATI 

XtTATX. 

(Ohio  Siqn'eme  C&uri  O^mmieeUm,    November  20, 1888.) 

Habbis  v.  Wilson. 

in  sn  action  upon  a  pTomtaory  note,  signed  by  a  married  women  to- 
gether with  her  husband,  brought  for  the  parpoae  of  charging  her 
separate  estate,  the  petition  averred  among  other  things  that  she 
*'then  and  thereby  intended  and  agreed  that  her  said  separate 
property  shoald  be  liable  for  the  money  named  in  said  promissory 
note,  and  that  she  promised  then  and  there  that  her  said  separate 
property  was,  and  should  be  held  bound  and  liable  for  the  payment 
thereof." 

As  her  first  defense  in  her  answer,  she  denied  "  that  by  the  execution  of 
the  note  she  intended  or  agreed  that  her  separate  property  shoald  be 
liable  for  the  money  named  in  the  note,  if  the  same  was  not  or 
should  not  be  paid  by  her  husband/'  and  denied  *'  that  she  promised 
there  and  then,  or  at  all,  that  her  separate  property  was,  or  should 
be  held  liable  for  the  payment  of  the  note." 

Hdd:    That  a  demnrrer  to  this  defense  was  properly  overruled. 

Ebbob  in  the  District  Coart  of  Licking  County. 

This  action  was  brought  for  the  purpose  of  charging  the 
separate  estate  of  Mary  D.  Wilson  with  the,  payment  of  a 
note  signed  by  her  husband  and  herself.  The  petition  alleged 
418  facts,  that  Mary  D.  Wilson  was  seized  and  possessed  of  real 
and  personal  property  as  a  separate  estate,  and  that  jointly 
with  her  husband,  she  executed  and  delivered  the  promissory 
note,  a  copy  of  which  is  set  out.  These  averments  were  fol- 
lowed by  allegations  that ''  she  then  and  thereby  intended  and 
agreed  that  her  said  separate  property  should  be  liable  for  the 
monay  named  in  said  promissory  note,  and  that  she  promised 
then  and  there  that  her  said  separate  property  was,  and  should 
be  held  bound  and  liable  for  the  payment  thereof." 

To  this  petition,  Mary  D.  Wilson  filed  an  answer  containing 
two  defenses.  As  her  first  defense  she  denied  *'  that  by  the 
execution  of  the  note  she  intended  or  agreed  that  her  sepa- 
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rate  property  should  be  liable  for  the  money  named  in  her 
note,  if  the  same  was  not  or  should  not  be  paid  by  her  hus- 
band, and  that  she  promised  there  and  then,  or  at  all,  that  her 
separate  property  was,  or  should  be  held  liable  for  the  pay- 
ment of  the  note." 

To  this  defense  the  plaintiff  demurred,  and  the  only  com- 
plaint of  error  in  this  case  is  in  the  action  of  the  court  of 
common  pleas  in  not  sustaining  the  demurrer,  and  of  the  dis- 
trict court  in  affirming  the  judgment  of  the  court  of  common 
pleas. 

L,  B,  Harris,  for  plaintiff  in  error. 

H,  D.  Sprague,  for  defendant  in  error. 

Nash,  J.  The  only  question  in  this  case  is,  was  the  de- 
murer properly  overruled  ?  It  has  been  determined  by  the 
supreme  court  that  a  married  woman  who  is  possessed  of  a 
separate  estate,  and  signs  a  promissory  note  as  surety  for  her 
husband,  is  presumed  without  further  proof  to  intend  thereby 
to  charge  such  estate.  This  presumption  may  be  overcome 
by  proof  of  facts  or  circumstances,  surrounding  the  execution 
and  delivery  of  the  note,  which  show  that  such  was  not  her 
intention.  Avery  v.  Van  Sickle^  36  Ohio  St.  270;  Williamav. 
Urmston^  lb.  296 ;  Hershizers  Adams  &  Co,  v.  Florence^  39  Ohio 
St. .  It  is  settled  by  what  kind  of  evidence  this  pre- 
sumption may  be  overcome,  but  it  remains  a  question  of  fact 
to  be  determined  in  each  case.  We  are  of  the 
opinion  that  this  issue  may  be  made  by  an  averment  in  the 
petition,  that  by  the  signing  of  the  note  the  married  woman 
intended  thereby  to  charge  her  separate  estate  and  a  denial 
of  the  allegation  in  the  answer.  Such  an  answer  is  good 
upon  demurrer,  but  a  court  upon  a  motion,  for  that  purpose 
made, .might  properly  require  the  answer  to  be  made  more 
definite  and  certain,  by  setting  forth  the  facts  surrounding 
the  transaction,  which  show  that  she  did  not  intend  to  charge 
her  separate  estate. 

The  petition  in  this  case  not  only  contained  the  averment 
of  which  we  have  spoken,  but  also  the  additional  allegation 
that  Mrs.  Wilson  promised  then  and  there  that  her  said  sepa- 
rate property  waf,  and  should  be  bound  and  held  for  the  pay- 
ment of  the  note.  Both  allegations  were  denied  in  the  first 
defense.    We  do  not  commend  the  pleading  in  this  case  as 
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perfect,  but  simply  say  that  the  issue  was  so  made  that  there 
was  not  error  in  the  overruling  of  the  demurrer. 

[To  appear  in  40  Ohio  St.]  Judgment  accordingly. 


BTATUTB— WHEH  TAXES  EFFSGT-FBACIIOHS  OF  A  DAY. 

{Ohio  Supreme  Court,    December  12, 1883.) 
Arrowsmith  V.  Harmeninq. 

April  18, 1883,  an  act  was  passed  (80  Ohio  L.  169)  ammendiDg  section  6710, 
Revised  Statutes,  whiob  allowed  petitions  in  error  to  be  filed  in  this 
court  without  leave,  so  as  to  require  leave  to  be  first  granted.  It 
repealed  the  original  section,  and  enacted  that  the  amended  section, 
'*  shall  take  effect,  and  be  in  force  from  and  after  its  passage^  and 
apply  to  all  cases  and  proceedings  hereafter  brought  in  or  into  the 
supreme  court." 

On  the  same  day,  but  whether  before  or  after  this  act  was  passed,  doee 
not  appear,  a  petition  In  error  was  filed  in  this  case  without  leave  of . 
this  court. 

On  motion  to  dismiss. 

HeUL:  1.  This  act  took  effect  on  the  day  of  its  passage,  and  by  presump- 
tion of  law,  from  the  commencement  of  that  day,  and  not  firom  \U 
expiration.    KoUenbrock  v.  Craera/t,  36  Ohio  St.  684,  distinguished. 

2.  This  proHumptiou  will  not  prevail  where  it  is  in  conflict  with  any 
right  required  in  actual  point  of  time  on  that  day,  before  th^ 
act  took  effect.  In  such  case  the  exact  time  in  the  day  may  be 
shown. 

8.  In  the  absenqe  of  proof,  by  the  plaintiff  in  error,  showing  that  his  cast^ 
was  pending  on  that  ^ay,  before  the  act  was  passed  and  took  effect, 
the  presumption  of  law  will  prevail,  that  the  act  took  effect  from 
the  commencement  of  the  day. 

Motion  to  dismiss  petition  in  error. 

The  petition  in  error  was  filed,  without  leave,  April  18,  1888. 

On  the  same  day^  **  an  act  to  amend  sections  455,  6710,  6711 
and  7356  of  the  Revised  Statutes  was  passed  (80  Ohio  L.  169). 

By  its  terms,  original  section  6710,  which  allowed  a  petition 
in  error  to  be  filed  as  of  right,  was  repealed,  and  as  amended 
it  required  that  leave  to  file  such  petition  must  first  be  di>- 
tained  from  this  court. 

By  the  second  section  of  the  a6t  it  is  provided  that  "  this 
act  shall  take  effect  and  be  in  full  force  from  and  after  itspassage, 
and  apply  to  all  cases  and  proceedings  hereafter  brought  in  or 
into  the  supreme  court." 

There  is  no  proof  showing  at  what  time  in  the  day  of  the  eigh- 
teenth of  April  the  petition  was  filed,  nor  whether  in  point  of 
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time,  during  that  day,  it  was  before  or  after  the  act  which  took 
away  the  right  to  file  without  leave  was  signed  by  the  pre- 
siding officers  of  the  two  houses  of  the  legislature. 

Each  bears  date  April  18, 1883,  but  a  certified  transcript  of 
the  proceedings  of  the  senate  is  filed,  showing  that  this  act, 
which  originated  in  the  senate,  passed  the  house  and  was 
sent  to  the  senate,  with  certain  amendments,  on  the  nsdeenih 
of  April,  1888,  and  that  on  the  a^venteniA  of  April  these  amend- 
ments were  concurred  in  by  the  senate.  It  further  appears 
that  on  the  eighteenth  of  April  the  joint  committee  on  en- 
rollment reported  that  the  bill  was  correctly  enrolled. 

At  three  o'clock  of  the  same  day  a  message  was  received  from 
the  house  that  the  bill  had  been  signed  in  its  presence,  and 
thereupon  it  was  signed  in  the  presence  of  the  senate. 

Newbegin  &  Ein^bury^  LaUy  &  Pntke^'ior  the  motion. 

Harm  &  Cameron^  Oox  A  Coehratij  contra. 

Johnson,  C.  J.  This  motion  is  not  well  taken  if  the  petition 
in  error  was  a  pending  action  or  proceeding  when  the  act  of 
April  18,  1888,  took  effect,  because  section  seventy-nine  of  the 
Revised  Statutes  provides  that  the  amendment  or  repeal  of  a 
statute,  *'shall  in  no  manner  affect  pending  actions,  prosecutions 
or  proceedings,  civil  or  criminal,  and  when  the  repeal  or 
amendment  relates  to  the  remedy^  it  shall  not  affect  pending 
actions,  prosecutions  or  proceedings  unless  so  expressed." 

The  provisions  of  section  6710,  as  amended,  relate  to  the 
remedy  in  a  civil  action.  They  do  not  afiect  pending  actions  or 
proceedings,  but  in  express  terms  the  act  applies  '^to  ail 
cases  and  proceedings  hereafter  brought  in  or  into  the  su- 
preme court."  In  behalf  of  the  motion  to  dismiss,  two  grounds 
are  relied  on. 

1.  That  the  act  of  April  eighteenth,  which  took  away  the 
right  to  file  a  petition  in  error  without  leave,  took  efifoct  from 
and  after  the  first  moment  of  the  day  ofitepaeaage^  though  in  fact, 
libt  signed  by  the  presiding  officers  until  some  time  toward  the 
close  of  the  day,  and  therefore  it  was  in  force  during  all  of  that 
day,  and  no  petition  in  error  could  on  that  day  be  filed  without 
leave. 

2.  If  this  is  not  so,  then  the  journals  of  the  two  houses 
of  the  legislature  show  the  act  was,  in  fact  and  in  law,  passed 
on  the  seventeenth,  though  not  enrolled  and  signed  until  the 
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next    day,    and  therefore    an    action    commenced  on    the 
eighteenth  was  after  the  act  paased  and  took  effect. 

Assuming,  without  deciding,  that  the  repealing  statute 
did  not  take  effect  until  the  eighteenth,  the  point  to  \>e  deter- 
mined remains,  was  the  petition  in  error  filed  after  it  took 
effect,  or  before  7  If  before  it  took  effect,  then  by  section  sev- 
enty-nine of  the  Revised  Statutes,  it  was  a  pending  case  under 
original  section  6710,  and  the  repeal  did  not  affect  it;  but  if 
after,  then  leave  must  be  obtained,  and  the  motion  is  well 
taken. 

This  act  was  passed  and  took  effect  from  and  after  its  pass- 
age. On  the  same  day  the  petition  in  error  was  filed.  Which 
was  first  in  point  of  time  on  that  day,  we  are  not  advised  by 
proof.  As  there  is  no  law  requiring  that  the  exact  tim*e  in 
the  day  shall  be  noted  of  the  passage  of  an  act,  or  the  com- 
mencement of  an  action,  there  is  no  record  evidence  of  the 
fact,  but  resort  may  be  had  to  other  proper  proof. 

If  we  were  advised  of  this  fact,  it  would  doubtless  be  proper 
to  disregard  the  maxim  that  the  law  knows  no  fractions  of  a 
day,  and  to  determine,  as  a  fact,  the  exact  time  during  the 
eighteenth  of  April,  the  petition  was  filed  and  tke  act  was 
passed,  and  if  the  former  was  the  first  in  time,  to  hold  that 
the  repealing  statute,  in  view  of  the  provisions  of  section 
seventy-dine,  did  not  affect  it  though  it  relates  to  the  remedy, 
merely.  This  would  seem  to  follow  from  the  terms  of  article 
eleven,  section  twenty-eight,  of  the  Constitution,  which  pro- 
vides that  the  general  assembly  shall  have  no  power  to  pass 
retroactive  laws;  and  from  the  provisions  of  section  sev- 
enty-nine of  the  Revised  Statutes,  which  provides  that  a 
repeal  or  amendment  of  an  existing,  statute,  even  as  to  the 
remedy^  shall  not  affect  a  pending-action,  unless  it  is  expressly 
so  provided  in  the  repealing  statute. 

These  provisons  would  seem  to  apply  as  well  to  parts  of  a 
day  aff  to  whole  days.  A  law  passed  in  the  latter  part  of  a 
day,  if  it  affected  transactions  of  the  earlier  part  of  the  day, 
would  be  retroactive  in  its  operation  as  fully  as  if  they  took 
place  the  day  before.  So  I  think  if  this  petition  in  error  was 
filed  on  the  same  day,  but  before  the  I'e pealing  statute  was 
passed  and  took  effect,  it  would  1)0  a  pending  case  within  the 
meaning  of  section  seventv-nine,  Revised  Statutes.    The  rule 
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that  the  law  never  regards  the  fractions  of  a  day,  is  only 
observed  for  the  purposes  of  justice ;  but  when  its  applica- 
tion would  defeat  a  vested  right,  or  otherwise  work  injuri- 
ously, it  will  TLO^'  be  applied. 

Thus  in  Seaman  v.  Eager,  16  Ohio  St.  209,  it  was  held  that  the 
exact  moment  in  a  day  might  be  resorted  to,  to  determine  the 
rightsof  parties  arising  under  the  acts  relating  to  the  filing 
and  re-filing  of  a  chattel  mortgage,  and  that  time  is  to  be 
counted  from  the  moment  of  such  filing,  and  not  from  the  day. 
The  same  rule  was  applied  in  FuMett  v.  JSallf  16  Ohio  111, 
where  a  mortgage  was  filed  on  the  first  day  of  a  term  of  court, 
but  before  the  court  convened.  So  where  an  attchment  was 
sued  out  at  seven  o^clock  p.  m.,  of  March  eighth,  and  a  petition  in 
bankruptcy  was  filed  at  two  o^dock  and  fifty  minutes  in  the  after- 
noon of  the  eighth  of  July,  it  was  held,  that  as  the  bankrupt  act 
dissolved  all  attachments  sued  out  within  four  months  before 
the  commencement  of  proceedings  in  bankruptcy,  and  as 
the  actual  time  was  less  than  four  months,  by  four  hours  and 
ten  minutes,  the  attachment  must  fall.  Westbrook  Man.  Co. 
V.  Gfmnt,  60  Maine  88. 

The  same  cule  has  been  applied  when  it  becomes  impor- 
tant to  ascertain  the  order  in  which  two  or  more  statutes, 
bearing  tne  same  date,  were  passed.  Bishop  on  Written  Laws, 
%  29.  To  the  same  efiect  are  National  Bank  v.  Burkhart,  100 
U.  S.  686;  Lang  v.  Phillips,  27  Ala.  311.  So  where  there  are 
two  statutes  containing  repugnant  provisions,  the  one  last 
signed  by  the  governor  is  a  repeal  of  tne  one  previously 
signed.  SovJthwalk  Bank  v.  The  CommonweaUh,  26  Pa.  St.  446 

And  in  The  People  ez.  rd,  y.  Clark,  1  Cal.  406,  it  was  held, 
that  a  statute  which  was  to  take  effect  from  and  after  its  pas- 
sage, takes  effect  from  the  moment  it  is  approved  by  the 
governor,  and  for  the  purpose  of  determining  the  right  of  a 
person  to  an  office  it  is  competent  to  inquire  at  what  particu- 
lar point  of  time  in  the  day  it  took  effect. 

See,  sXso,  Gardner  v.  The  OoUector,  6  Wallace  499,  where  it  fs 
•aid  to  be  settled  on  principle  a^  well  aa  ■*  'hority,  that  when- 
ever a  question  arises  in<  a  court  of  law  as  1.0  the  time  when  a 
ttatute  taken  effect,  appropriate  proof  may  be  resorted  to,  to  de- 
tannine  when  the  act -took  effect,  that  is,  the  exact  time  )n 
the  day. 


Ohio  Law  Joubnal.  721 

No  such  proof  was  offored  in  the  case  at  bar.  If  the  plaint- 
iff in  error  relies  on  the  fact  that  his  action  was  pending  on 
the  eighteenth,  before  the  actual  time  of  the  passage  of-  the 
statate  in^question,  he  must,  in  order  to  defeat  the  presump- 
tion that  it  went  into  effect  the.first  moment  of  that  day,  show 
that  his  petition  was  first  filed.  This  he  has  not  done,  and  we 
are  left  to  the  presumption  that  arises  from  the  date  of  the  act. 

As  section  6710  relates  to  the  remedy  merely,  we  a^e  not  em- 
barrassed by  any  question  of  vested  rights,  or  by  the  proyis- 
idn  of  the  constitution,  article  eleven,  section  twenty-eight,  re- 
lating to  retroactive  laws.  His  right,  if  he  has  one,  arocte 
tinder  original  sectioa  6710,  and  is  saved  by  section  seventy- 
nine,  which  saves  pending  actions  in  case  of  a  repeal  of  U 
statute  relating  to  the  remedy.  This  statute  took  effect 
"  from  and  after  its  passage,"  and  not  from  and  after  a  day 
named  in  the  act.    The  day  it  was  enacted  is  to  be  included. 

When  the  computation  is  to  be  made  from  an  act  done,  the 
day  on  which  it  was  done  is  inclu.ded. 

In  this  respect  it  differs  from  a  statute  repealing  a  former 
statute  on  tho  same  subject,  which  is  to-take  effect  from  and 
after  a  day  named  therein.  In  that  case  it  does  not  take  ef- 
fect until  the  expiration  of  the  day  named.  KoUenbroek  v.  Ora- 
crafts  S6  Ohio  St.  684. 

By  its  terms  the  act  took  effect  on  the  eighteenth  and  not 
on  the  nineteenth  of  April,  and  the  presumption  arises,  in 
the  absence  of  any  proof  of  the  exact  time  of  the  day  on  which 
it  was  passed,  that  it  took  effect  from  the  first  m6ment  of  that 
day.  Formerly  in  England  the  rolls  of  Parliament  were 
strung  together  as  one  act,  the  only  date  being  that  of  the 
assembling  of  Parliament.  lii  that  case  the  presumption  was 
that  the  act  took  etiect  from  the  first  day  of  the  session,  the 
record  being  the  sole  guide.    Latters  v.  PaUenj  4  D.  A;E.  660. 

The  act  of  33  Geo.  3.  c.  13,  provided  that  after  1793,  the  day 
of  the  royal  assent  to  an  act  was  required  to  be  indorsed  on 
the  act,  and  the  date  of  that  indorsement  fixed  the  day  the 
act  should  take  effect,  and  by  construction  the  act  took  effect 
from  the  first  moment  of  that  day.  TomlinBon  v.  BtiUock^  4  Q. 
B.  D.  230.  The  rule  thus  stated  governs,  except  when  some 
provision  of  law  is  violated,  or  where  adherence  to  it  would 
work  injustice.    When  this  would  result,  the  fiction  that  ih« 
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law  knows  no  fraction  of  a  day  would  yield  to  proof  of  the  ex* 
act  time  in  the  day  an  act  was  passed. 

Bat  as  no  case  is  made  by  the  plaintiff  in  error  to  enforce 
this  principle,  we  are  left  to  the  orilinary  presumption  that 
the  act  of  April  eighteenth  took  effect  from  the  commence- 
ment of  that  day,  and  therefore  there  was  no  "  pending  case '' 
when  it  took  effect.  Bishop  on  Written  Law,  chapter  IV  and 
notes ;  Arnold  v.  The  United  Suues,  9  Granch  104 ;  in  £0  Wymm^ 
Chasb's  Decisions  227;  National  Bank  v.  Burkhart,  100  U.  S. 
686 ;  In  matter  of  Jos.  Riehardem,  2  Story  671. 

[To  appear  in  39  Ohio  St."]  MMon  euatained. 
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OVXTIST. 

( Ohio  Sypreme  Omrt.    Deoember  4, 18S8.) 

Hbrshizer,  Adams  A  Go.  v.  Flobbncb  bt  al. 

1.  A  married  woman,  hMying  a  separate  estate,  who  signs  a  prom- 

issory note,  as  sarety  for  her  husband,  will  be  presumed  with- 
out ftirther  proof  to  intend' thereby  to  charge  her  separate  estate. 
Suoh  presumption  can  only  be  oyeroome  by  proof  of  facts  or  droum- 
stanoes',  surrounding  the  execution  and  delivery  of  the  note,  which 
show  that  suoh  was  not  her  intention. 

2.  Real  estate  purchased  by  a  married  woman  in  1800,  with  her  indi- 

.yldnal  means,  and  which  was  under  the  law  as  it  then  stood  her 
general  property,  was,'  by  the  act  of  April  8,  1861  (8.  A  8.  389)» 
changed  into  her  separate  estate,  subject  to  the  provision  that  vested 
rights  should  not  be  aflbcted  thereby.  Such  property  was  not 
thereby  subjected  to  her  debts  previously  made;  and  the  husband's 
freehold  Jitre  uxoria,  was  not  divested.  Subject,  however,  to  vested 
rights,  and  with  reference  to  her  future  contracts,  such  property  is 
to  be  regarded  as  separate  property. 
8.  Curtesy  ^'initiate"  as  it  existed  at  common  law,  is  abolished  in  Ohio. 
Curtesy  is  now  regulated  by  statute  and  Is  conferred  onfy  upon  sur- 
viving husbands  in  the  estates  of  which  the  wives  die  seised.  It  is 
not  a  vested  estate  until  the  death  of  the  wife. 

Error  to  the  District  Goart  of  Madison  County. 

The  action  was  brought  tooharge  the  separate  estate  of  the 
wife  with  the  payment  of  two  notes  for  $200  and  $400  respect- 
ively, executed  by  her,  with  her  husband,  Deoember  18, 1867. 

The  petition  alleges : 

"  1.  That  prior  to,  and  at  the  time  of  the  execution  and 
delivery  of  the  above  described  two  promissory  notes  by  the 
said  R.  Florence  and  Elisabeth  Florence  to  the  said  R.  B. 
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Adams  ACo./to  wit :  on  the  twenty-seoond  day  of  March,  A.D. 
1860,  while  the  said  R.  Florence  and  Elizabeth  Florence  were 
husband  and  wife,  the  said  Elizabeth  Florence  was  seized  in 
fee  simple  m  her  dqHxrate  ertaU  of  the  said  estate  hereinafter 
described,  which  was  for  a  valuable  consideration,  on  said 
twenty-second  day  of  March,  A.D.  1860,  sold,  transferred  in 
fee  simple  by  said  R.  Florence  and  Elizabeth  Florence  to  one 
John  Williams,  and  said  JoUn  Williams  did,  for  a  valuable 
consideration,  on  the  same  day,  grant,  bargain,  sell  and 
convey  in  fee  simple  to  the  said  Elizabeth  Florence,  her  heirs 
forever,  the  same  said  estate,  and  which  was  at  that  time  and 
BOW  is  her  9ole  and  aqxiraie  estate^  and  is  now  under  her  sepa- 
rate and  entire  control." 

Then  follows  a  description  of  the  property,  which  it  is 
claimed,  is  the  separate  estate  of  the  defendant,  Elizabeth 
Florence : 

"2.  That  at  the  time  the  above  promissory  notes  were 
given,  that  it  was  talked  over  and  understood  that  the  said 
promissory  notes  should  be  a  lein  on  said  estate,  and  it  was 
the  intention  of  the  said  Elizabeth  Florence,  to  bind  her  said 
separate  estate  when  she  sigped  said  promissory  notes,  and 
that  said  notes  were  to  be  paid  out  of  her  separate  estate. 
And  the  said  Elizabeth  Florence  did  then  and  there,  at  the 
making  and  delivering  of  said  promissory  notes,  pledge  her 
separate  estate  and  property  to  the  payment  of  said  nromia- 
sory  notes." 

The  prayer  of  the  petition  is,  that  an  account  may  be  taken 
of  the  amount  due  on  said  notes,  with  interest,  and  that  a 
receiver  maybe  appointed  to  take  charge  of  the  above  de- 
scribed real  estate  of  the  said  Elizabeth  Florence,  and  lease 
or  rent  the  same  upon  sUch  terms  as  the  court  may  order,  and 
out  of  the  rents,  issues  and  profits  thereof,  pay  to  the  plaintiffs 
the  amounts  found  to  be  due  upon  the  aforementioned  notes 
and  the  cost  of  this  proceeding,  and  that  the  plaintiffs  may 
have  such  other  or  further  relief  as  justice  and  the  .natureof 
the  case  may  require. 

The  answer  of  Elizabeth  Florence  denies  each  allegation 
contained  in  the  second  paragraph  of  the  petition  above  set 
forth,  and  avers  that  she  did  not  in  any  way,  at  the  time  of 
the  signing  and  delivery  of  said  notes,  or  at  any  other  time, 
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in  any  way,  by  word  or  (jteed,  promise  and  bind  herself  to 
pay  eaid  notes  oat  of  her  estate,  nor  pledge  her  estate  for  any 
such  purpose. 

It  denies  any  indebtedness  to  plaintiflb  on  the  notes,  ani 
also  denies  that  on  the  twentynsecond  of  March,  1860,  or 
at  any  other  time,  she  was,  or  is,  seized  in  fee  simple,  as  her 
separate  estate,  of  the  real  estate  described  in  said  amended 
petition,  or  of  any  part  of  said  real  estate.  It  denies  that 
said  real  estate  was  conveyed  to  her  by  John  Williams,  as,  or 
for  her  separate  estate,  or  that  the  said  conveyance  contains 
any  word  or  clause  creating  or  importing  a  separate  estate  in 
said  lands  in  this  defendant.  On  the  contrary,  the  truth  in 
relation  to  this  defendant's  title  to  said  lands  is  as  follows, 
namely :  long  prior  to  the  year  1800,  upon  the  death  of  her 
father  and  mother,  who  both  died  intestate,  this  defendant 
inherited  from  them,  under  the  laws  of  this  state,  au  un- 
divided interest  and- share  of  the  lands  in  the  amended  peti- 
tion described,  together  with  other  -lands;  and  her  said 
husband,  long  before  the  year  1860,  acquired  by  purchase,  an 
undivided  interest  and  share  in  fee  simple  in  the  same  lands ; 
and  the  conveyances  in  the  amended  petition  mentioned, 
were  made  and  delivered  for  the  sole  purpose  of  partitioning 
sadd  .lands  between  this  defendant  and  her  husband.  Where- 
fore this  de^ndant  avers  that  her  estate  in  the  iandfl  in  the 
amended  petition  described  is,  and  always  has  been,  her 
general  estate,  and  not  her  separate  estate,  and  that  neither 
she  nor  her  said  estate  is  liable  for  the  payment  of  said  notes, 
or  any  part  of  either  of  said  notes  in  the  amended  petition 
described. 

A  reply  puts  in  issue  all  the  averments  of  the  answer.  A 
separate  answer  was  filed  by  Robinson  Florence,  in  which  he 
sets  forth  his  discharge  from  all  his  indebtedness  in  proceed- 
ings in  bankruptcy,  upon  which  no  issue  is  made. 

The  action  was  tried,  on  appeal,  in  the  district  court  upon 
an  agreed  statement  of  facts,  and  a  judgment  rendered  in 
favor  of  the  defendant,  Elizabeth  Florence. 

The  agreement  is  as  folio  w/i : 

"That  several  years  prior  to  the  year  1^3,  John  Williams 
died,  intestate,  in  the  county  of  Madison,  state  of  Ohio, 
leaving  four  children,  to  wit :  John  Williams,  Jr.,  Harrison 


Ohio  Law  Journal.  725 

Williamsi,  Washington  Williams  and  the  defendant,  Elizabeth 
Florence  (then  Elizabeth  Williams),  his  only  children  and 
heirs  at  law.  At  the  time  of  his  death,  said  John  Williams 
was  the  owner  in  fee  simple  of  1,804  acres  of  land,  in  said 
coanty  of  Madison,  which  then  descended  to,  and  vested  in 
said  four  children  as  tenants  in  common,  in  fee  simple.  That 
said  Elizabeth  Florence  and  Robinson  Florence  were  faiarried 
in  the  year  1833,  and  have  ever  since  that  time  resided  to- 
gether as  husband  and  wife. 

'^  That  about  the  year  1840,said  Robinson  Florence  purchased 
and  received  a  conveyance  from  said  Harrison  Williams  for 
his  undivided  one-fourth  part  of  said  land,  and .  about  the 
year  1845,  he  also  purchased  and  received  a  conveyance  from 
said  John  Williams,  Jr.,  of  his  undivided  one-fourth  of  said 
lands.  About  the  year  1840,  by  mutual  contest  of  all  parties, 
the  undivided  one-fourth  interest  of  said  Washington 
Williams  in  said  lands  was  set  off,  assigned  and  conveyed  to 
him  in  severalty  by  his  co-tenants. 

''That  between  the<  year  1856,  and  March  22,  1860, 
Eklward  Edwards  contracted  with  said  Robinson  Florence,  for 
furnishing  materials  and  building  a  house  on  the  remaining 
three-fourths  of  said  land,  which  was  then  owned  by  said 
Robinson  Florence  and  Elizabeth  Florence,  his  wife,  as 
tenants  in  common,  said  Robinson  then  owning  two  undi- 
vided fourth  parts  thereof,  and  said  Elizabeth,  his  wife, 
then  owning  one  undivided  fourth  part. 

''That  said  Edwards  constructed  paid  house  between  the 
dates  last  aforesaid,  in  pursuance  to  a  plan  that  was  in 
accordance  with  the  wishes  and  directions  of  said  Robinson 
Florence. 

'*  That  about  the  twenty-second  of  March,  1860,said  Robinson 
Florence  became  financially  embarrassed,  and  in  consequence 
thereof,  was  compelled  to  dispose  of  his  interest  in  said  lands, 
and  on  the  twenty-second  of  March,  1860,  by  mutual  consent 
of  all  parties  interested  in  said  lands,  partition  was  made 
of  said  undivided  three-fourths  of  said  lands  between  said 
Robinson  and  Elizabeth  Florence,  and  she  was  assigned  as 
her  portion  thereof,  four  hundred  and  fiftj'-one  acres  of  the 
land  described  in  the  pleadings  in  this  action,  and  upon 
which  jBaid  house  then  and  still  stands,  upon  condition  and 
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in  coneideration  of  her  agreeing  to  release  her  inchoate  right 
of  dower  in  the  other  two-fourths  of  said  land,  which  was 
then  assigned  and  conveyed  to  said  Robinson  Florence,  and 
she  did  thereupon  release  her  inchoate  right  of  dower  therein, 
and  the  same  was  sold  free  from  such  inchoate  right  of  dower, 
and  the  proceeds  applied  to  the  payment  of  the  debts  of  said 
Robinson  Florence. 

"  In  the  latter  part  of  the  year  1861,  or  early  in  1862,  said 
Robinson  Florence  was  insolvent,  and  was  inebted  to  said 
Edwards  in  about  t600  for  work  done,  and  materials  furnished 
in  the  construction  of  said  house,  and  said  indebtedness  was 
unpaid  and  unsettled. 

''At  the  date  of  the  notes  in  1867,  Edwards  claimed  there 
was  still  due  him  from  said  Robinson  Florence  the  sum  of 
over  $800,  but  he  offered  to  take  $600  in  full  satisfaction  of  his 
claim,  if  said  Robinson,  who  was  still  insolvent,  would  give 
him  his  notes,  payable  to  R.  B.  .Adams  A  Co.,  or  order,  to 
whom  said  Edwards  was  indebted,  one  for  t200,  due  in  one 
year  from  that  date,  with  interest,  and  the  other  for  t400, 
due  in  two  years  from  that  date,  without  interest,  with  his 
wife,  the  said  Elizabeth,  as  surety  thereon.  Which  oflRsr  was 
accepted  by  said  Robinson,  and  the  notes  in  suit  executed  and 
delivered  accordingly.  The  said  Elizabeth  knowingly  signing 
said  notes  as  surety  for  said  Robinson  ;  and  said  notes  were  sub- 
sequently assigned  by  the  said  R.  B.  Adams-d^  Co.,  for  a  valu- 
able consideration,  td  the  plaintiflb." 

The  proceeding  is  prosecuted  to  obtain  a  reversal  of  the 
judgment  of  the  district  court. 

W.  X  Oilmore,  for  piaintiflfe  in  erroh 

Harrisonj  Olds  &  Marshy  for  defendant  in  error. 

Doyle,  J.  1.  If  the  defendant,  Elizabeth  Florence,  was,  at 
the  date  of  the  execution  of  the  notes,  the  owner  of  the  real 
estate  described  in  the  petition,  or  any  part  of  it,  as  her  sepa- 
rate property,  the  judgment  of  the  district  court  was  wrong. 
When  a  married  woman  owning  a  separate  estate  executes  a 
promissory  note,  either  for  herself,  or  as  surety  for  her  hus- 
band, the  presumption  is  that  she  charges  her  separate  prop- 
erty with  the  payment  thereof.  Such  presumption  cannot  be 
overcome  by  testimony,  by  the  wife,  that  such  was  not  her 
intention.    Unless  there  are  circumstances  surrounding  the 
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transaction  which  show  that  such  was  not  her  intention,  it  ia 
not  material  what  her  secret  purpose  was,  and  the  presump- 
tion aforesaid  will  prevail. 

The  finding,  therefore,  by  the  district  court,  that  she  know- 
ingly signed  the  notes  as  surety  for  her  husband,  is  sufficient 
to  bind  her  separate  property  (if  she  has  any),  notwithstand- 
ing the  denial  in  her  answer  that  by  the  execution  of  the 
notes -she  made  such  charge,  or  the  averment  that  she  did  not 
by  word  or  deed,  promise  to  pay  said  notes  out  of  her  separate 
estate  or  pledge  the  same  for  such  purpose.  Avery  v.  Van 
aUM$,  35  Ohio  St.  270 ;  WiUiamB  v.  UrmsUm,  lb.  296. 

2.  Was  defendant,  Elizabeth  Florence,  possessed  of  a  sepa- 
rate estate  at  the  date  of  the  execution  of  the  notes,  in  1867  ? 
A  considerable  part  of  the  argument  of  the  case  was  devoted 
to  the  rights  of  the  parties,  upon  tha  assumption  that  the  es- 
tate which  the  wife  now  holdacame  to  her  by  virtue  of  her 
inheritance  of  the  property  prior  to  1833,  at  which  time  the 
common  law  governed  '^^  respect  to  the  marital  rights  of  the 
husband.  It  being  inpisted  upon  one  side  that  these  were 
vested  rights  which  could  not  be  affected  by  subsequent  leg- 
islation, we  are  relieved  from  considering  that  question  by 
the  fact  that  the  husband  and  wife  in  1860,  united  in  convey- 
ing this  land  to  a  trustee,  who,  afterwards,  conveyed  tiie  signe 
to  the  wife.  Whatever  interest  the  husband  had,  passed  by 
his  deed  to  the  trustee,  and  when  the  titlq  became  again 
vested  in  the  wife,  his  rights  accrued  under  the  law  as  it  then 
stood.  It  is  true,  it  is  alleged,  that  these  deeds  were  made  for 
the  sole  purposes  of  partition,  and  it  is  insisted  that  no  new 
title  was  created  by  such  partition.  The  rule  asserted  in 
Tablet  v.  Wiseman,  2*  Ohio  St.  207,  and  MsBain  v.  McBain,  15 
Ohio  St  337,  applicable  to  partition  proceedings  under  the 
statute  that  no  new  title  is  created  thereby,  does  not  apply  to 
the  deliberate  conveyances  of  the  parties,  especially  where 
there  is  an  independent  consideration  for  such  conveyances. 
In  the  present  case,  the  wife,  in  consideration  of  the  convey- 
ance to  her  of  the  land  in  question,  which  was  improved,  by 
the  house  in  the  erection  of  which  this  debt  was  incurred, 
released  her  inchoate  right  of  dower  in  the  remainder  of  the 
land.  The  rights  of  the  parties  therefore  are  to  be  determined 
under  the  law  as  it  stood  in  1860,  and  such   modifications 
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thereof  as  the  legislature  has.since,  within  the  constitutional 
powers,  made  by  statute. 

By  a  series  of  statutes,  commencing  with  the  act  of  Feb- 
ruary 28,  1846,  the  legislature  of  this  state  has  sought  to 
abridge,  and  in  some  particulars  remove,  the  disabilities  under 
which  married  women  held  their  estates  at  common  law,  and 
the  control  which  their  husbands  had  over  such  estates.  By 
the  common  law,  the  husband,  upon  marriage,  became  vested 
with  the  wife's  estate  of  inheritance  during  coverture,  and  if 
he  survived  her,  and  issue  capable  of  inheriting  it  had  been 
born  to  them,  he  had  a  life  estate,  by  curtesy,  therein.  The 
estate  of  the  husband,  either  during  coverture,  or  after  the 
death  of  the  wife,  could  be  seized  and  sold  upon  execution  for 
his  debts,  and  he  could  convey  and  incumber  the  same.  There 
was  no  provision  which  secured  to  her  or  her  children,  during 
the  life  of  her  husband^  a  home  in*  even  her  own  lands  against 
the  demands  of  his  creditors,  or  his  own  extravagance  or  im* 
providence.  To  mitigate  this  generally  recognized  evil,  the 
legislature,  passed  the  act  of  February  28, 1846,  8.  &G.  Stat. 
693a,  whereby  it  was  enacted  ''  That  the  interest  of  any  mar- 
ried man  in  the  real  estate  of  his  wife,  belonging  to  her  at  the 
time  of  their  intermarriage,  or  which  may  have  come  to  her 
by  devise,  gift  or  inheritance,  during  coverture,  or  which  may 
have  been  purchased  with  her  sole  and  separate  money  or 
other  property,  and  during  coverture  shall  have  been  deeded 
to  her,  or  to  any  trustee,  in  trust  for  her,  shall  not  be  liable  to 
be  taken,  by  any  process  of  law  or  chancery,  for  the  payment 
of  his  debts  during  the  life  of  the  wife,  or  the  life  or  lives  of 
the  heir  or  heirs  of  her  body." 

The  second  section  of  the  act  made  all  conveyances  and  in- 
cumbrances of  the  husband's  interiBSt  in  such  real  estate  of 
the  wife,  void  during  the  life  of  the  wife,  and  during  the  life 
or  lives  of  the  heir  or  heirs  of  her  body,  unless  by  instrument 
of  conveyance,  executed,  atteste<1  and  acknowledged  accord- 
ing to  the  laws  of  this  state  for  the  conveyance  or  incum? 
branoe  of  the  estate  of  the  wife  in  lands  situate  in  this  state. 
By  other  sections  of  the  act  provision  was  made  for  exempt- 
ing from  liability,  for  the  debts  of  the  husband,  certain  ar» 
tides  of  personal  propei:ty,  choses  in  action,  demands,  legacies 
and  bequests. 
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ThLs  statute  operated  alike  upon*  the  interest,  in  the  lands 
of  his  wife,  which  the  husband  had  ^^jure  uxoru^^*  was  a  froe- 
hold  interest,  and.  lasted  during  coverture,  and  the  estate  by 
the  curtesy,  which  was  consummate  upon  her  death.  The 
first  could  not  be  seized  upon  execution,  or  conveyed  or  en- 
cumbered, unless  she  joined  therein.  The  second  was  equally 
secured,  after  her  death,  during  the  life  of  any  heir  of  her 
body.    See  Jenney  v.  6ht^,  5  Ohio  St.  46. 

This  act  was  in  force  in  1860,  when,  as  we  have  shown,  the' 
wife's  present  title  to  the  lands  was  acquired. 

By  the  act  of  Februaiy  11, 1824,  Chase's  Statutes  1818,  the 
law  of  descent  and  distribution  of  the  estates,  real  and  per- 
sonal, of  persons  dying  intestate  in  Ohio,  was  regulated  and 
determined.  By  section  fifteen  it  was  declared,  however,  that 
nothing  contained  in  the  act  should  affect  the  right  ''a  ay  per- 
son may  have  as  tenant  by  the  curtesy  in  any  estate  of  inheri- 
tance, nor  shall  the  right  of  dower,  claimed  by  any  widow,  in 
any  estate  of  inheritance,  be  impaired  in  anywise  whatever." 

This  left  the  estate  by  curtesy  as  it  existed  at  common  law ; 
expectant  upon  marriage  (as  it  is  sometimes  asserted), 
initiate  upon  the  birth  of  a  child  capable  of  inheriting,  con- 
summate upon  the  death  of  the  wife.  This  act  ^was  amended 
in  1835,  Swan's  Stat.  (1841),  288,  and  in  the  place  of  the 
section  last  cited,  the  following  was  enacted : 

"  Sec  15.  Nothing  in  this  act  shall  be  so  construed  as  to 
affect  the  right  which  any  person  may  have  to  any  estate  by 
the  curtesy,  or  in  dower,  in  any  estate  of  inheritance  of  any 
deceased  persons." 

While  in  the  act  of  1824,  the  common  law  estate,  by  the 
curtesy  was  saved  from  the  operation  of  the  act,  the  curtesy 
which  is  saved  in  terms  by  the  act^  of  1835,  is  curtesy  in  the 
estate  of  a  deceased  wife.  It  is  true  that  the  statute  was  regu- 
lating descents  and  distribution  and  estates  of  deceased 
persons;  nevertheless,  the  change  in  the  language  has  signifi- 
cance. 

The  act  was  again  amended  in  1858,  and  section  seventeen 
oontained  the  entire  section  fifteen,  above  quoted,  and  added 
thereto  this  clause :  ''  And  mrviving  husbands,  whether  there 
has  been  issue  bom  during  the  coverture  or  not,  shall  be  en- 
titled to  the  estates  of  their  deceased  wives  by  the  curtesy." 


780  Ohio  Law  Journal. 

In  Denny  v.  MeOabey  35  Ohio  St.  676,  it  was  insisted  that  by 
this  statute,  which  eliminated  from  an  estate  by  the  curtesy, 
the  prerequisite,  '*  birth  of  issue,"  an  estate  immediately  vested 
in  the  husband,  in  all  respects  like  unto  curtesy  initiate,  by 
the  mere  facts  of  marriage  and  seizin  of  the  wife.  But  it  was 
held  that  such  was  not  the  effect  of  the  act.  That  the  marital 
right  of  the  husband  to  the  possession  and  control  of  the  real 
estate  of  his  wife  was  unaffected  by  the  act.  That  in  strict- 
ness, this  right  is  not  an  estate  by  the  curtesy,  though  some- 
times called  curtesy  expectant,  but  a  mere  possession  by  him 
in  the  right  of  the  wife ;  and  that  the  statute  operated  only 
to  enlarge  the  rights  of  "  surviving  husbands ;"  and  see  10  Pa. 
St.  898 ;  1  Leading  Cases  in  Am.  Law  of  Real  Property  259 ; 
100111,367. 

It  seiems  clear  that  by  this  legislation  the  rights  of  the  hus- 
band in  the  real  estate  of  his  wife  were  in  these  respects  ma- 
terially changed,  i.  «.,  the  estate  or  interest  which,  by  virtue 
of  the  marriage,  was  his  whether  issue  was  born  or  not«  and 
which  entitled  him  to  the  possession  and  rents  and  profits 
thereof  during  coverture,  was  preserved  to  him,  but  with  his 
power  to  convey  or  incumber  it  without  his  wife  joining- 
with  him,  and  the  power  of  his  creditors  to  seize  it  upon  execu- 
tion, destroyed.  His  curtesy  in  the  estate  of  his  deceased  wife, 
i.  e.,  curtesy  consummate,  was  likewise  saved  to  him,  no 
longer  dependent  upon  the  birth  of  issue. 

It  would  seem  from  this,  that  what  was  known  at  common 
law  as  "  curtesy  initiate,"  as  distinguished  from  the  freehold 
of  the  husband  jure  iioxnia,  and  the  right  by  the  curtesy  in  the 
estate  of  a  deceased  wife,  has  no  place  in  this  system.  It  could 
not  be.conveyedbr  incumbered  by  the  husband,  or  seized  upon 
execution. 

The  right  of  the  husband  to  curtesy  consummate  no  longer 
depended  upon  it.  The  elements  which  gave  it  value  as  a 
vested  estate  are  eliminated.  See  1  Leading  Cases  Am.  Law 
Real  Property  286;  Denny  v.  McCabe,  35  Ohio  St.  576  (where 
this  precise  question  is  adverted  to  but  not  decided);  Brwner 
V.  BriggSy  ante. 

The  record  in  this  case  is  silent  as  to  whether  there  was 
issueborn  of  this  marriage  or  not;  but  whether  there  was  or 
not,  we  think^no  estate  by  the  curtesy  vested  in  him  in  I860,. 
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when  the  title  of  the  wife  was  received,  which  waa  beyond  the 
power  of  the  legislature  to  abolish. 

Thus  stood  the  law  when  the  act  of  1861  was  passed,  which 
provided  as  follows : 

^'  Any  estate  or  interest^  legal  or  eqtiitaljle,  in  real  property,  be- 
longing to  any  woman  at  her  marriage,  or  which  may  have 
come  to  her  during  coverture,  by  conveyance,  gift,  devise  or 
inheritance,  or  by  purchase  with  her  separate  money  or 
means,  shall,  together  with  all  rents  and  issues  thereof,  be 
and  remain  her  separate  property,  and  under  her  sole  control; 
and  she  may,  in  her  own  name,  during  coverture,  lease  the 
same  for  any  period  not  exceeding  three  years.  This  act  shall 
not  affect  the  estate  by -the  curtesy  of  any  husband  in  the  real 
property  of  his  wife  after  her  decease ;  but  during  the  life  of 
such  wife,  or  any  heir  of  her  body,  such  estate  shall  not  be 
taken  by  any  process  of  law  for  the  payment  of  his  debts,  or 
be  conveyed  or  incumbered  by  him,  unless  she  shall  join 
therein  with  him  in  the  manner  prescribed  by  law,  in  regard 
to  her  own  estate." 

''  Sec  6.  This  act  shall  not  affect  any  rights  which  may 
have  become  vested  in  any  person  at  the  taking  effect  hereof.'' 
This  act,  as  to  future  acquired  estates,  stripped  the  hushabd 
of  bis  right  to  the  possession,  and  to  rents  and  profits  of  his 
wife's  lands.  As  to  previously  acquired  estates,  such  right, 
being  vested,  was  left  unimpaired.  It  saved  to  him  an  estate 
by  curtesy  after  her  decease. 

By  an  amendment  to  this  act,  passed  March  23,  1866,  the 
power  of  the  wife  to  make  contracts  in  her  own  name,  with 
reference  to  her  separate  property,  was  enlarged,  and  for  any 
liability  growing  outofsuch  contracts,  lendering  such  separate 
estate  subject  to  execution  in  any  action  against  her.  The 
effect  of  this  statute  is  to  impress  upon  the  general  property 
of  the  wife,  acquired  in  the  manner  defined  by  the  act,  the 
characteristics  of  separate  estate,  whether  such  property  was 
thus  acquired   before  or  after  its  passage ;   16  Ohio  St.  518. 

It  may  not  be  in  all  respects  like  the  separate  estate  which 
existed  in  equity,  nor  is  it  essential  that  it  should  be.  It  is  a 
statutory  separate  estate,  which  may  exist,  if  the  legislature  so 
declares,  in  lands,  subject  to  the  marital  rights  of  the  husband, 
or,  in  the  language  of  the  statute,  in  any  estate  or  interest, 
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legal  or  equitable  in  lands.  It  did  not,  and  ooold  not 
affect  vested  rights.  It  was  decided  in  Logan  ▼.  Thar^ 
20  Ohio  St.  62,  that  sach  estate,  t.  e.,  lands  parchased 
before  the  passage  of  the  act  of  1861,  coald  not  be 
sabjected,  after  the  passage  of  the  act;  to  the  payment  of  a  note 
previously  ezecated,  for  the  manifest  reason  that  at  the  time 
the  wife  signed  the  note  she  had  no  separate  estate.  In  fWk 
V.  Keye»j  35  Ohio  St.  265,  it  was  held  that  land  acquired  after 
the  act  of  1861,  could  not  be  subjected  to  the  payment  of  an 
obligation  entered  into  by  her  previous  to  the  passage  of  the 
act,  for  the  same  reason,  to-wit,  that  she  had  no  separate  es- 
tate when  the  obligation  was  entered  into,  and  hence  there 
could  be  no  intention  to  charge  it.  In  these  cases,  the  rights 
of  the  parties  were  fixed  before  the  passage  of  the  act. 

But  the  legislature  might,  within  its  constitutional  power, 
enlarge  the  power  and  control  of  the  wife,  over  her  own  prop- 
erty, so  as  to  affect  her  subsequent  conduct  with  reference  to 
it.  It  might  authorize  her  to  convey  or  incumber  it  without 
the  consent  of  her  husband,  leaving  his  vested  rights,  how- 
ever, unaffected.  It  might  enlarge  her  general  property  into 
separate  property,  if  it  was  not  tbereby;subjected  to  existing 
liabilities,  which  could  not  be  enforced  against  it  while  it  re- 
mained her  general  pn^rty.  It  certainly  could  confer  upon 
her  the  power  to  charge  such  estate  with  the  payment  of  future 
debts  or  obligations. 

Construing  this  act  to  have  the  effect  of  converting  the  gen- 
eral property  of  the  wife  into  separate  property,  without  affect- 
ing vested  rights,  does  not  take  away  or  impair  any  right  of 
the  wife,  nor  without  her  consent,  create  any  new  obligation. 
With  .respect  to  past  transactions,  it  does  not  attach  any  die-' 
ability  or  liability.  It  does  enable  her,  however,  with  respect 
to  her  future  contracts,  to  charge  such  property  as  her  separate 
property. 

The  rights  of  the  husband,  which  vested  in  him.  prior  to 
the  act  of  1861,  are  uot  affected.  He  is  still  entitled  jure  iixom 
marili^  to  the  possession  and  rents  and  profits  during  the  joint 
lives  of  himself  and  wife.  That  is  the  only  right  which  vested 
in  him  at  the  date  of  the  conveyance  to  the  wife  in  1860.  If 
he  survives  her,  he  will  be  entitled  to  an  estate  by  the  curtesy 
ir  the  lanes  of  which  she  died  seized. 
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Subject  to  the  marital  right  of  the  husband,  she  can  charge 
this  estate,  as  her  separate  property,  by  contracts  or  obliga- 
tions entered  into  by  her  subsequent  to  the  passage  of  the  act 
of  1861. 

We  do  not  overlook  certain  expressions  in  reported  cases  in 
Ohio,  which  are  in  conflict  with  the  views  here  expressed. 

In  Clark  v.  Clark,  20  Ohio  St.  128,  the  question  was,  whether 
the  wife  could  maintain  ejectment  upon  a  deed  to  her  of  lands, 
executed  before  1861,  and  containing  no  words  creating  a 
separate  estate.  It  was  held  that  she  could  not,  for  the  very 
manifest  reason  that  the  husband  was  entitled  to-the  posses- 
sion of  the  land  during  their  joint  lives.  That  the  rights  of 
the  husband  stood  unaffected  by  the  act  of  1861.  So  say  we. 
The  statement  found  in  the  opinion  that,  under  the  deed,  the 
husband  has  an  inchoate  estate  of  curtesy  in  the  lands,  with 
the  present  right  of  possession,  is  a  misstatement.  His  present 
right  of  possession  i^  independent  of  any  estate  by  the 
curtesy. 

"  It  has  sometimes  been  said  that  a  husband  is  tenant  by 
the  curtesy  initiate  by  the  marriage,  but  there  is  no  curtesy 
before  the  birth  of  issue;  for  though  the  marriage  is  the  founda- 
tion of  the  whole,  it  does  not  constitute  it  at  the  common  law. 
The  husband,  indeed,  becomes  seized  of  a  freehold  by  the 
marriage,  but  it  is  his  wife's  ireehold,  not  his,  in  so  much 
that  both  must  do  homage  for  it.  In  contemplation  of  law, 
therefore,  her  person  is  his  person,  and  her  seizin  his  seizin. 
After  issue  born,  he  has  a  separate  estate."  Chief  Justice 
Gibson,  in  Lancaster  Co,  Bank  v.  Shaffer,  10  Pa.  St.  398;  (see  2 
Mich.  94 ;  15  Mich.  60 ;  22  N.  Y.  517 ;  28  Barbour  348) ;  9  Ind. 
184;  also,  9  Ind.  37. 

In  Clark  v.  Clark,  mpra,  it  is  said  by  the  court :  "  Lands 
conveyed  to  a  married  woman  prior  to  the  act  of  April  3, 1861, 
do  not,  by  virtue  of  that  act,  become  the  separate  property  of 
the  wife."  The  only  question,  however,  before  the  court  was, 
whether  the  act  of  1861  divested  the  husband  of  his  marital 
right  to  the  possession,  so  as  to  enable  the  wife,  in  her  own 
name,  to  maintain  an  action  in  ejectment,  and  the  quoted 
proposition  must  be  read  in  the  light  of  that  fact.  The  act  of 
1861  certainly  did  not  convert  his  right  of  possession  into  the 
separate  property  of  the  wife,  because  it  ^^uS  b^  -r^pf^d  right. 
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and  the  act  could  not,  and  did  not  purport  to  have  that  effect. 
An  expression  in  the  opinion,  FhUis  v.  Klgy^  gupra^  seems  to 
imply  that  the  act  operated  on  future  acquired  estates  only. 
But  the  property  of  the  wife  in  that  case  was  undoubtedly  her 
separate  property,  admitted  to  be  so  acquired  after  1861,  and 
the  question  being,  whether  it  could  be  charged  with  obliga- 
tions entered  into  prior  to  1861,  this  question  was  not  before 
the  court,  and  it  did  not  attempt  to  decide  it. 

It  follows  from  what  has  been  said,  that  the  rents  and 
profits  of  the  land  in  question  cannot  be  subjected  to  the  pay- 
ment of  these  notes.  They  belong  to  the  husband  during  the 
joint  lives  of  himself  and  wife.  Subject  thereto,  however,  the 
notes  are  a  charge  upon  the  wife's  estate,  which  can  be  sold,  if 
necessary,  to  pay  it. 

Judgment  reoenedL 
Johnson,  C.  J.    I  dissent  from  the  first  pointof  the  syllabus^ 
for  the  reason  stated  in  Levi  v.  Earl,  80  Ohio  St.  147. 

I  concur  in  the  judgment,  however,  upon  the  facts  stated  in 
the  record,  but  differ  from  my  brethren  as  to  the  effect  of  the 
act  of  1846,  on  the  general  property  of  a  married  woman,  ac- 
quired after  that  act  took  effect,  as  to  the  husband's  rights  in 
her  land  during  coverture. 

It  is  said,  in  substance,  that  the  only  effect  of  the  act  of 
1846,  was  to  limit  the  freehold  estiate  of  the  husband  jure 
uxoria,  so  as  to  exempt  such  estate  from  being  taken  for  his 
debts,  or  to  being  sold  or  incumbered  by  him,  during  her  life 
or  the  life  or  lives  of  the  heirs  of  her  body,  and  therefore  the 
estate  was  one  of  freehold,  vested  in  him  alanej  during  coverture, 
which  entitles  him  to  sole  possession  wiih  the  exclusive  right 
to  the  rents,  issues  and  profits  of  the  land. 

In  my  judgment  the  effect  of  the  act  of  1846,  goes  farther  than 
this,  and  should  be  so  construed.  Its  sole  object  was,  to  protect 
married  woman  and  the  heirs  of  her  body,  in  the  enjoyment 
of  the  possession,  rents,  issues  and  profits  of  her  general  estate, 
acquired  after  the  act  of  1846,  in  common  with  her  hutband 
during  coverture,  and  dunng  the  life  of  heirs  of  her  body. 
This  was  done  by  taking  from  him  all  the  common  law  in- 
cidents of  a  sole  freehold  estate  ^ur^  uxoris.  It  is  not  liable 
for  his  debts,  nor  could  he  sell  or  encumber  it,  without  she 
consented  by  joining  in  a  valid  conveyance. 
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It  was  solely  for  her  benefit,  and  that  of  the  heirs  of  her 
body  during  their  lives. 

Without  taking  time  to  demonstrate  this,  I  content  myself 
with  simply  stating,  that  as  to  lands  acquired  by  a  married 
woman  after  the  act  of  1846,  her  husband  acquires  an  estate 
of  freehold,  m  common  xxrUh  his  vrife^  the  owner  of  the  fee,  and 
that  she,  join%  ii?tM  Am,  is  entitled  to  the  possession,  rents, 
issues  and  profits.  It  follows  that  this  interest  of  the  wife 
during  coverture  became  made  the  separate  property  of  the 
wife  by  virtue  of  the  acts  of  1864  and  1866.  Hence  I  concur 
in  the  judgment,  but  think  that  this  joint  intereiet  of  the  wife 
in  common  with  her  husband  is,  under  the  act  of  1861  and 
1866,  chargeable. 

[To  appear  in  39  Ohio  St.]  Judgment  acccfdvngly. 


BOOK  NOTICES. 


Pom«T07*tBqvitj  Juiipnid«BO0.  Vol.8.  By  John  Norton  Pomeroy.  1888. 
A.  li.  Bancroft  6l  Co.,  San  F^noisoo. 

This  Tolume  completes  the  work  which  we  have  already 
favorably  noticed  on  the  appearance  of  the  former  volumes,  and 
gives  to  the  profession  a  most  valuable  text-book.  A. greater 
number  of  topics  are  discussed  than  in  either  of  the  other 
volumes,  and  hence  their  treatment  is  not  so  exhaustive,  but 
the  same  conscientious  and  thorough  analysis  is  displayed  in 
the  treatment  of  each  question  and  subject.  The  author 
shows  plainly  the  relation  of  discovery  to  the  equitable  juris- 
diction— a  branch  of  equity  which  has  outgrown  the  old 
books;  the  distinctions  between  the  exclusive  and  concur- 
rent jurisdiction  of  the  court ;  accident,*  mistake  and  fraud 
are  shown  to  be  ''most  important  occasions  of  equitable 
rights  and  duties."  One  chapter  is  devoted  to  the  trust  rela- 
tions between  the  directors  of  corporations  and  the  stock- 
holders and  tbe  company. 

The  jurisdiction  of  equity  over  the  administration  of  estates, 
is  also  briefly  but  lucidly  treated.  The  consideration  of  the 
subjects  of  conversion  and  re-conversion,  mortgages,  equitable 
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liefis.  contracts  and  debts  in  equity,  is  strong  and  clear.  The 
work  will  take  its  place  at  once  among  the  standard  text-books 
of  recognized  authority,  without  which  no  lawyer's  library 
will  be  complete. 


OHIO  DECISIONS. 


8UVBIMX  COVBT. 


Boa.  W.  W.  Jomna.  OM^JmKm 

warn  W.  MolLTAim.  Hon.  Jom  W.  Okbt. 

Hoa.  Mabtot  D.  Follbtt.  Hmi.  Sb&vth  V.  Owbv. 


Oobmbm^  OkiOj  December  18, 1888. 

OXNXRAL  DOCEBT. 

No.  866.  Curtis  o.  The  Farmers'  National  Banlc.  Error  to  the  I>iatriet 
Coart  of  Batler  County. 

OWBN,  J. 

Bb,  an  administrator  of  a  solvent  estate,  bought  of  M.  a  monameot  for 
bis  intestate's  grave,  gave  M.  his  negotiable  note,  as  administrator, 
and  took  M.'s  receipts  showing  payment  as  administrator.  M.  sold 
and  transferred  this  note  before  due  to  F.  B.  thereafter  made  set- 
tlement in  the  probate  court,  wliich  allowed  him  credit  in  hia  ac- 
count for  the  amount  of  the  receipts  as  payment.  Of  this  settle- 
ment and  allowance  of  credit  F.  had  no  actual  notice.  F.  thereafter 
recovered  a  Judgment  against  B.,  as  administrator,  upon  this  note,  to 
be  satisfied  out  of  assets  in  his  hands,  execution  upon  which  was  re- 
turned unexecuted  for  want  of  such  assets.  B.  refused  on  demand 
of  F.  to  pay  this  Judgment.    Held : 

1.  The  refusal  of  B.  to  pay  this  Jcdgment  was  not  a  breach  of  the  con- 
ditions of  his  administration  boud,  and  his  sureties  therein  were  not 
estopped  in  an  action  upon  it,  to  deny  the  validity  of  such  Judgment. 

%  An  administrator  has  no  power  to  bind  the  estate  of  his  intestate  by  a 
negotiable  note  given  by  him  as  administrator. 

Judgments  below  reversed,  and  Judgment  for  plaintiflh  in  error. 
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387.  The  Farmers'  Insanmoe  Company  v.  Ijevi  Williams.  Error  to  the 
District  Ck>art  of  Allen  County. 

VOXiliBTT,  J. 

A  soliciting  agent,  prooaring  for  an  insurance  company  risks  and  appli- 
cations on  which  policies  are  issued,  who  flllS  up  the  application,  is, 
in  so  doing,  the  agent  of  the  company,  and  not  of  the  insured ;  and 
if  the  agent  make  a  mistake  in  wrongly  stating  facts  which  were  cor- 
rectly given  him  by  the  insured  in  preparing  the  application,  the 
company  is  bound  by  and  responsible  for  such  mistake. 

Judgment  affirmed  with  costs. 

1007.  James  H.  Patton  v.  T.  Scott  Patton  et  al.  Appeal.  Reseryed  in 
District  Court  of  Highland  County. 

MoIltainb,  J.    Hdd  : 

1.  The  j9rov<«o  in  section  1,  of  the  act  of  March  30,  1874,  amending  the 

Wills'  act,  1852,  which  declares  that  a  bequest  to  any  benevolent,  re- 
ligious, educational  or  charitable  purpose,  shall  be  invalid  and  void 
if  the  testator  dies  within  twelve  calendar  months  ftrom  the  execu- 
tion of  the  will,  leaving  issue  of  his  or  her  body  living,  or  their  legal 
representatives,  is  a  constitutional  and  valid  enactment. 

2.  Such  void  bequest  never  takes  effect,  and  if  no  other  disposUion  be 

made  of  the  property  in  the  will,  it  descends  to  the  heir  immediately 
upon  the  death  of  the  testator. 

S.  Such  bequest  is  not  saved  from  the  condemnation  of  the  statute  by 
making  it  contingent  upon  the  extinction  of  the  lineal  descendants 
of  the  testator.  In  case  of  such  extinction,  collateral  heirs  may  as-' 
sert  the  invalidity  of  the  bequest. 

4.  Where  a  testator  gives  direction  to  his  executor  to  sell  real  estate  for 
the  purpose  of  paying  a  void  bequest,  and  no  disposition  over  is  made 
of  the  property  by  the  will,  it  descends  to  the  heir  as  land,  and  is  not 
sul3|)eot  to  the  power  of  sale. 

Decree  for  plaintiff  and  cause  remanded  to  court  of  common  pleas  for 
partition  according  to  the  prayer  of  the  petition. 

347.  Benjamin  Leonard  and  others  v.  Charles  Lederer  6l  Son  and  others. 
Error  to  the  District  Court  of  Cuyahoga  County. 

Okxt.  J. 

A  Judgment  for  $300  was  rendered  by  a  justice  of  the  peace  in  an  action 
for  breach  of  contract,  but  there  was  no  service  of  a  summons  or  ap- 
pearance of  the  defendant.  An  attachment  was  issued  at  the  com- 
mencement of  the  action,  on  the  ground  that  the  defendant  was  a 
non-resident  of  the  county,  property  was  seizM,  publication  of  notice 
was  made,  and  the  sum  of  |K0,  realized  from  the  attachment,  was 
applied  on  the  Judgment.  The  defendant,  who  resided  in  an  adjoin- 
ing county,  had  information  of  the  attachment  proceedings  during 
their  pendency.  The  plaintiff  caused  an  execution  to  issue  to  the 
county  in  which  the  defendant  resided,  on  a  transcript  filed  in  the 
court  of  common  pleas  of  the  county  in  which  the  judgment  was 
rendered. 

H^d: 

1.  That  it  was  the  duty  of  the  Justice  of  the  peace,  in  such  case,  to  rendmr 
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Jadpnant  in  fayor  of  the  plaintiff  for  the  full  amoont  of  his  dalm,  If 
within  the  Jorladietlon  of  the  Jnatioe. 

i.  TbA  provision  of  the  statute,  that  in  snoh  case,  "  the  Jndgmeni  shall 
stand,  and  exeoatlon  may  lasae  thereon  for  the  residue,  in  all  res- 
pects as  in  other  oases*' (8  A  a  779, 1010;  Rev.  Stats.  16565, 6507),  has 
relation  to  eases  In  which  the  defendant  was  summoned  or  appeared, 
and  cannot  apply  to  cases  of  that  character,  consistently  with  the 
oonstltntion,  where  the  only  senrioe  wss  by  publication  of  notice. 

8.  The  defendant  was  entitled  to  an  Injanctlon  against  the  enforcement 
of  each  execution. 

Judgment  reversed  and  enforcement  of  the  Judgment  and  execution 
restrained. 

867.  (Hrdoer  v.  The  National  City  Bank.  Error  to  the  District  Oourt  of 
Cuyahoga  County. 

JOHHSOH,  C.  J. 

A.  drew  his  negotiable  draft  in  favor  of  C,  a  banker,  on  B.  for  the 
exact  amount  due  him,  for  the  purpose  of  having  C.  discount  the 
same,  which  he  did,  in  the  usual  course  of  business,  and  paid  to  A. 
the  proceeds. 

While  the  draft  was  in  transit  to  B.  for  acceptance  and  payment,  he, 
without  any  knowledge  of  its  existence,  remitted  the  amount  due, 
by  certified  check  on  his  banker  to  A;,  who  received  and  converted  it 
to  his  own  use,  by  depoeitlng  it  to  his  credit  with  his  banker  as 
cssh,  together  with  his  other  depoists,  subject  to  his  cheeks. 

On  presentation  of  the  draft,  B.  reftued  to  accept  or  pay,  and  it  was  re- 
turned to  C.  A.  then  made  a  general  assignment,  having  a  bank 
balance  to  his  credit  greater  than  the  amount  of  his  draft.  Tliis 
check  was  forwarded  by  his  banker  for  payment,  and  two  days  after 
the  assignment,  was  paid  by  the  bank  certifying  the  same. 

Hdd: 

1.  That  as  between  A.  and  C,  and  under  these  droumatances,  C.  ac- 
qilired,  by  equitable  assignmet,  the  right  to  the  amount  then  in  B.*8 
hands. 

i.  That  B.  having  remitted  to  A.  the  amount,  by  check,  before  notice  of 
the  draft,  which  was  afterwards  paid,  was  released  from  the  obliga- 
tion to  accept  or  pay,  but  the  check  in  the  hands  of  A.,  or  his  banker, 
or  its  proceeds  when  collected,  belonged  in  equity  zo  C.  in  (be 
absence  of  any  Intervening  right,  and  he  may,  in.au  action  for  equit- 
able relief  against  the  parties,  have  the  same  applied  to  the  payment 
of  his  draft. . 

8.  The  conversion  by  A.  of  this  check,  bv  obtaining  a  credit  therefor 
on  his  account  in  bank,did  not  deieat  this  right  to  the  proceeds  of  the 
check  when  collected,  there  being  a  sufficient  balance  out  of  which  to 
pay  the  same,  and  no  intervening  right  of  the  bank  or  others  having 
attached. 

Judgment  affirmed. 

866.  Robertson  v.  Hipp.  Error  to  the  District  Court  of  Paulding 
County.  Jndgpnent  reversed  as  t6  costs,  and  cause  remanded,  with 
instructions  to  dismiss  the  esse.    Each  party  to  pay  his  own  oosta. 
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801.  Newbegin  and  Kingsbury,  adminiBtratora^  Ac.  v.  Yanolerah.  Error 
to  the  District  Court  of  Defiance  County.  Settled  and  dismissed  at 
plaintifTs  costs. 

1357.  Kirk  v.  The  State.  Error  to  the  District  Court  of  Muskingum 
County.    Judgment  affirmed.    No  farther  report. 

MOTION  DOOKSr. 

No.  309.  Moore  et  al.  v.  Lovelace.  Motion  to  dismiss  causn  No.  1088, 
General  Docket.    Passed  for  notice  to  administrators  of  Mary  Moore. 

876.  MearaetBl.v.  Chamberlin.  Motion  for  leave  to  file  a  petition  in 
error  to  the  District  Court  of  Hamilton  County.  Motion  dismissed 
for  failure  to  file  transcript  and  papers  in  the  case. 

877.  Tracewell  v.  Dodge.  Motion  to  reinstate  cause  No.  764,  G^eneral 
Docket.    Leave  granted  to  withdraw  motion  and  papers. 

878.  Sweeney  v.  Hutsinpiller  A  Co.  Motion  for  leave  to  file  a  petition 
in  error  to  the  District  Court  of  Oallia  County.    Motion  ovemiled. 

380.  Shaw  et  al.  v.  Schurben.  Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Lucas  County.  Passed  for  the  original 
papers. 

888.  Oundeniheimer  v.  Loth  A  Haas.  Motion  for  leave  to  file  a  petition 
in  error  to  the  District  Court  of  Franklin  County.    Motion  granted. 

888.  Mcdellan  v.  Filson.  Motion  for  leave  to  'file  a  petition  in  error  to 
the  District  Court  of  Greene  County.    Motion  granted. 

884.  McDowell  v.  Whelpley.  Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Union  County.    Motion  overruled. 

886.  Hoskins  v,  Whelpley.  Motion  for  leave  to  file  a  petition  In  error  to 
the  District  Court  of  Union  County.    Motion  granted. 

ASSIONMXlfTS  FOB  ORAL  ABOUMSMT. 

Jf)riday,  January  25. 

71.  Harvey  P.  Piatt  et  al.  v.  The  Pennsylvania  C6.    Error  to  the  Di^- 
trict  Court'  of  Lucas  County. 

90.  Owen  Lynch  v.  The  Lake  Shore  A  Michigan  Southern  R.  R.  Co. 
Error  to  the  District  Couit  of  Lucas  County. 

^Hday^  Februairy  1. 

176.  The  Cleveland,  Columbus,  Cincinnati  A  Indianapolis  R.  R.  Co.  v. 

John  Paramc^.    Error  tr»  the  District  Court  of  Richland  County. 

815.  The  Pittsburgh,  Cincinnati  A  St.  Louis  R.  R.  Co.  o.  Charles  E. 

McDonald  by  n.  f.  Error  to  the  District  Court  of  Franldln  County. 

FHdayy  JPe&ruafy  15. 

349.  Windisch,  Muhlhauser  A  Co.  v.  Henry  Hildebrant.    Error  to 
the  District  Court  of  Hamilton  County. 

307.  Jabes  Jones  v.  William  G.  Jones.    Error  to  the  District  Court 
of  Williams  County. 
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871.  The  Little  Bdaini  R.  R.  Co.  v.  John  Fltspatriek.  Error  to  the  I>le- 

triot  Court  of  Frmnklin  CoiiDty. 
889,  The  National  Oaa  Manufacturing  Go.  v.  Jacob  Heatherington. 

Error  to  the  District  Court  of  Belmont  County. 

.VHdc^,  ii^V6niafif  20. 

489.  Edarard  BCartin  v.  John  Alter  et  al.    Error  to  the  District  Court 

of  Muakingnm  County. 
458.  William  Williams  v.  William  F.  Schata  and  wife.    Error  to  the 
District  Court  of  Franklin  County. 
N.  B.— Court  meets  for  the  hearing  of  oral  arguments  at  nine  o*clook 
A.  M.,  local  time. 

This  being  published  previous  to  the  making  up  of  the  docket  for  the 
January  term,  1884,  the  numbers  of  the  cases  are  those  of  the  January 
term,  1888. 


SVPBIMX  COVBT  C0KXI88I0V. 


Hov.  MosM  M .  0a4ii«Bm,  Okl^  /«^. 
Jmdgm: 
.  Nabs.  Hojf .  Fbamklis  J.  DiOKMAa 

Hov.  OsABUi  D.  Mamw.  Hon.  John  MoOaukst. 

CMumbua,  OkSo^  December  18,. 1888. 

onrXBAL  DOOKBT. 

No.  478.    dndnnati  Consolidated  Street  Railroad  Co.  v.   Nolthenius. 
Error  to  the  District  Court  of  £[amilton  County. 

ModAiriiBT,  J. 

1.  In  an  action  for  an  injury  alleged  to  have  been  caused  by  the  negligence 

of  the  defendant,  it  is  not  neoessary  to  allege  in  the  petition  that  the 
InJ  ury  was  caused  without  the  fault  or  negligence  of  the  pLaintiir, 
unless  the  other  averments  necessary  to  state  a  cause  of  action  sug- 
gest the  inference  that  the  plaintiff  may  have  been  guilty  of  contrib- 
utory negligence. 

2.  Where    an    action    was    brought    for     an    injury  received    1^ 

falling  into  a  trench  wlilch  bad  been  dug  in  a  public  street 
for  the  purpose  of  laying  or  repairing  the  track  of  a  street  railipad, 
the  opinion  of  a  witness  fbr  the  plaintiff  that  the  condition  of  the 
trench  and  track  was  dangerous,  was  not  competent.  But  after  the 
defendant,  on  cross-examination,  had  called  out  the  opinion  of  the 
witness,  that  the  coudltlon,  as  he  claimed  It  to  be,  of  the  trench  and 
track  was  not  dangerous,  It  was  not  error  to  permit  the  witness  on 
re-examination  to  state  his  opinion  that  the  condition,  as  claimed  by 
the  plaintiff,  of  the  trench  apd  track  was  dangerous. 
Judgment  affirmed. 
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487.  J.  T.  Wunellnk  et  al.  «.  The  City  of  Cleveland  et  al.  Error  to  ^be 
Diatxlct  Court  of  Cuyahoga  County. 

BlCfKlCAlV,  J. 

In  a  municipal  oorporation,  three-fourths  in  interest,  represented  by  the 
feet  front  of  the  owners  of  property  abutting  upon  a  street,  peti 
tioned  for  the  improvement  of  the  street  by  paving  the  same  with 
wood  and  stone.  Two  patitions  were  presented  to  the  oity  govern- 
ment—one, signed  by  a  minority  in  such  interest  of  the  petitioning 
owners*  asked,  that  the  street  should  be  '*  paved  with  eight  feet  of 
stone  on  each  side,  and  twenty-lbur  feet  of  wood  between  the  stone  ;'* 
and  one,  signed  by  a  minority  in  such  intemst  of  the  petitioning 
owners,  asked,  that  the  street  should  be  '*  paved  with  not  less  than 
thirty-two  feet  of  wood  center,  treated  with  the  Thilmany  process, 
and  balance  stone."  The  street  was  paved  with  stone  and  wood 
treated  with  the  designated  process,  but  not  in  the  proportions  of 
material  asked  by  the  minority  petition. 

Sdd  :  That  within  the  maaning  of  the  last  proviso  in  section  648  of  the 
municipal  code,  as  amended  MLaroh  20,  1876,  (72  Ohio  L.  68),  three- 
fourths  in  interest  of  the  owneraof  property  abutting  upon  the  streetv 
petitioned  for  the  improvement. 

Judgment  affirmed. 

888.    Gerlaoh  v.  Redinger.    Error  to  the  District  Coilrt  of  Scioto  County. 

Kash,  J. 

A  married  wom  m  sold  and  conveyed  her  seiterate  real  estate  by  war- 
ranty deed.  She  Joined  her  husband  in  the  covenants  of  the  deed,  in 
which  the  following  words  were  used  : 

*'  And  the  said  Michael  Redinger  and  Bliia  Redinger,  she  covenanting  in 
her  own  right  and  as  the  owner  ttiereof,  do  hereby  covenant  that 
they  have  full  power  to  convey  the  same;  that  the  title  so  conveyed 
is  dear,  freeaad  unincumbered,  and  further  that  they  will  warrttnt 
and  defend  the  same  against  all  daim  or  claims  of  all  persons  whom- 


Two  valid  liens— taxes  and  a  mechanic's  lien— existed  upon  the  zeal 
estate  at  the  time  the  deed  was  executed  and  delivered,  which  were 
afterwards  paid  and  discharged  by  the  grantee.  Blisa  Redinger 
brought  an  action  to  recover  a  bslanoe  of  unpaid  purdiase  money, 
and  the  grantee  sought  in  the  court  below  to  have  the  amounts, 
which  he  paid  to  discharge  the  liens,  deducted  firom  the  amount  of 
the  purchase  money  claimed  to  be  due. 

Mddi  niat  by  the  covenants,  so  worded,  she  chafged  her  separate 
estate  with  the  removal  of  the  incumbrances,  and  the  grantee  was 
entitled  to  have  the  sums  paid  by  him,  to  discharge  them,  deducted 
from  the  unpaid  purchase  money. 

Judgment.reversed. 

DiQEMAii,  J.  dissents,  and  MABxrir,  J.  did  not  sit  in  the  esse. 

600.  KUng,  administrator,  v.  Adaline  K.  Ballentine  et  al.  Error  to  the  Dih- 
trict  Court  of  Marlon  County. 

Obam QXB,  C.  J. 

B.  died  testate,  leaving  land  incumbered  by  a  mortgage,  for  kU  debt* 
made  by  himself  and  wife,  who  survived  him.    She  duly  elected  to 
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take  ander  the  law,  and  not  under  the  will.  The  land  waa  aold  apon 
a  proper  petition  of  the  administrator  with  will  annexed.  The  pro- 
oeeda  of  the  land,  added  to  the  personalty,  made  a  som  laige  enough 
to  pay  all  debts  (ind'oding  the  mortgage);  the  statutory  allowance 
for  one  year;  the  costs  of  administering  the  estate;  dower  in  the 
entire  proceeds  of  the  land,  and  leave  a  surplus  for  the  deviseea. 

HML:  The  widow,  aa  against  the  devisees,  is  entitled  to  dower  in  the 
entire  proceeds  of  the  land. 

Judgm.ent  affirmed. 

474.  Levi  Croll  et  al.  v.  The  Village  of  FrankUn  et  aL  .  Error  to  tlie  Dis- 
trict Oourt  of  Warren  County. 

Bt  thb  Coubt. 

On  August  4,  1877,  the  Qouncil  of  the  Village  of  Franklin,  Warren 
county,  Ohio,  passed  an  ordinance  **for  the  annexation  of  contiguous 
territory"  to  the  village,  and  appointing  A.  G.  MoBumey,  ''to  prose- 
cute the  proceedings  necessary  to  effect  such  annexation.'*  Two 
succcessive  applications  to  the  commissioners  of  the  ooun^,  were 
granted  by  that  body ;  but  the  courts  reversed  their  action,  because 
of  defects  not  affecting  the  validity  of  the  ordinance,  or  the  merita 
of  the  application.  On  the  twenty-ninth  of  June,  1878,  a  third  appli- 
cation wsa  presented  to  the  county  commissionerB.  On  hearing,  after 
due  notice,  they  granted  it.  Croll  and  others,  resident  in  the  territoiy 
ordered  to  be  annexed,  sued  in  the  common  pleas  to  ei\)oin  the  fyuiher 
proceedings  required  to  complete  the  annexation.  The  act  of  March  1, 
1877  (74  Ohio  L.  86),  was  in  force  when  the  ordinance  was  passed.  The 
municipal  code,  passed  May  14, 1878,  repealed  said  act.  Section  three 
(76  Ohio  L.  166.)  provided  that «« the  territorial  limits  of  •  •  exist, 
ing  corporations  shall  remain  as  they  are,  until  changed  in  the 
manner  herein  provided."  Section  eight  (same  page)  kepC  in  force  all 
ordinances  *'not  inconsistent  with  this  title."  The  only  change  fkt>m 
the  act  of  March  1, 1877,  was  the  substitution  of  the  words,  *'When 
the  inhabitants  generally  of  any  municipal  corporation  shall  deaire," 
for  the  words,  **  When  any  munidpai  corporation  bhall  deslra.." 

H4d  :  i.  This  change  of  phrase  made  no  change  in  meaning.  No  mods 
being  provided  for  ascertaining  what  **  the  inhabitantf-  generally  " 
dedred,  the  act  of  their  representatives  in  council  assembled  ex- 
pressed that  desire. 

2.  The  ordinance  watf  **  not  inconsistent "  with  the  title  referred  to  in  the 
municipal  code ;  it  continued  in  force  and,  while  unrepealed,  gave 
fult^Mithoiity  to  the  designated  agent  **  to  prosecute  the  proceedings 
necessary  to  effbct  such  annexation "  until  he  succeeded,  or  wsa 
barred  by  a  flual  decision  on  the  merits. 

Judgments  below  affirmed. 

608.  Stevens  v.  McKnight  A  Sa whUl.   Error  to  the  IMstrict  Oourt  of  Rich- 
land County. 
i  Bt  thx  Court.. 

If  in  a  contract  in  writing  to  sell  land  the  tract  is  described  as  containing 
'*  about  one  hundred  and  forty  acres,"  the  import  of  the  qualifying 
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word  **  about,"  Is  simply,  that  the  aotaal  qoantltj  is  a  near  appoxi- 
mation  to  that  mentioned.  When  there  is  found  to  be  a  material  and 
valuable  yariatlon,  a  oourt  of  equity  upon  a  petition  for  speoifio  per- 
f  ormanee  will  ^ve  the  word  its  proper  eflRBCt.  In  this  case,  the  county 
surveyor,  upon  actual  measurement,  found  one  hundred  and  thirty- 
four  and  seventy-four  hundredths  acres  in  the  tract.  It  was  of  the 
value  of  about  flfty-flve  dollars  per  acre. 

Judgment  reversed. 

Bt  thb  Goubt. 

Causes  479,  490,  583,  591  and  592,  decided  to-day,  present  no  *' novel  or 
difficult*'  question  of  law.  In  each  the  main  complaint  is  of  a  find- 
ing **  not  supported  by  the  evidence."  In  view  of  the  repeated  an- 
nouncements that  a  reviewing  court  ought  not  to  revise  the  finding 
of  the  tribunal  before  which  the  witness  appeared,  unless  it  dearly 
appears  that  the- evidence  in  support  of  that  finding  was  insufficient, 
we  would  have  deemed  it  our  daty  to  assess  penalties  in  these  cases, 
If  the  statutes  in  force  permitted  the  filing  of  a  petition  in  error 
without  leave.  This  statement  is  applicable  to  a  number  of  other 
cases  heretofore  affirmed  without  report. 

The  reporter  will  not  include  the  above  in  his  reports. 

451.  Hoag  V,  Earl,  adm'r.,  etc  Error  to  the  District  Court  of  Lucas 
County.  Dismissed  for  want  of  preparation  within  extension  of  time 
heretofore  granted. 

479.  Fahrenkamp  v.  C.  dk  P.  R.  R.  Co.  Error  to  the  District  Court  of 
Hamilton  County.    Judgment  affirmed.    No  ftirther  report. 

4dO.  0*Brien  et  al  v.  Board  of  Education  of  Hiram  Township.  Error  to- 
the  District  Court  of  Portage  County.  Judgment  affirmed.  No 
further  report. 

583.  HolterhoflTv.  Comnity  et  al.  Error  to  the  District  Court  of  Clermont 
County.    Judgment  affirmed.    No  further  report. 

591.  Sianson  v.  Cooper.  Error  to  the  District  Court  of  Summit  County. 
Judgment  affllteied.    No  farther  report. 

592.  Colt  V.  Beck  et  al.  Error  to  the  District  C'Ourt  of  Cu3rahoga  County. 
Judgment  affirmed.    No  further  report. 

MOTION  DOOKBT. 

No.  S3.  Tracy  et  al.  v.  Baum  et  al.  Motion  for  a  rehearing,  and  to  modify 
decree  in  cause  No.  192,  Oeneral  Docket.    Motion  overruled. 

34.  Swing  and  Mellen,  executors,  etc.,  v,  Chatfield  and  Wood, 
executors,  etc.    Motion  to  set  aside  entry  made  on  motion  No.  28  in 

,  cause  No.  592,  Oeneral  Docket,  because  it  was  contrary  to  agreement 
of  counsel.  Motion  granted,  and  said  motion  No.  28  set  for  hearing 
on  January  8, 1884. 

35.  Hildebrandt  v.  Polk.  Motion  to  reinstate  cause  No.  505,  General 
Docket.    Motion  granted. 

36.  Smith  V,  Foreman  et  al.  Motion  to  reinstate  cause  No.  484,  General 
Docket.    Motion  granted. 

Commission  adyoumed  to  Tuesday,  January  8, 1884. 


744  Ohio  Law  Joubhal. 


lemuuiT  POB  OBAi.  ABOumnrr 
IFediMMiqy,  Jatmary  9. 

852.  Aetna  Insuranoe  Oo.  «.  Uhriah  W.  Reed.    Bnor  to  the  0iatrict 
Ooort  of  Paolding  Oonnty. 

WddnMday^  Jamtary  10. 

488.  Henry  N.  Raymond  eial.  v.  Mattle  D.  Roes.    Error  lo  the  Dla- 

triot  Oonrt  of  Cuyahoga  Oounty. 
408.  Manhattan  Life  Inaoranoe  Oo.  v,  Emellne  T.  Abraham.    Siror 

to  the  Diatrlot  Court  of  Hamilton  County. 

Wedneadasf^  Jatmary  28.* 

504.  Samuel  Poediek  «.  Comelina  Van  Horn.    Error  to  the  IMatriot 

Court  of  Hamilton  Coun^. 
542.  Swing  dt  Mellon,  exeonton,  etc.  «.  Chatfleld  dt  Wooda.    Error 

to  the  Diatriot  Court  of  Clermont  County. 

ITediMMiqy,  Jami aty  80. 

522.  John  H.  T^phom  et  aL  «.  Marietta  dt  Cincinnati  R.  R.  Co.,  aa 

re-oiganiied.    Error  to  the  Diatriot  Court  of  Hamilton  County. 
524.  Jane  Swanger  «.  Wm.  H.  Lanta  et  al.    Error  to  the  Diatriet 

Court  of  Franlclin  County. 

Wedtneada^^  Ihbruary  0. 

548.  John  W.  Rutherford  et  aL  v.  Henry  Braohman  etal.    Error  to 

the  IMatrict  Court  of  Hamilton  County. 
550.  Jacob  Harline,  executor,  etc.  v.  First  National  Bank  of  Xenia. 
Error  to  the  District  Court  of  Oreene  County. 

IFeebMMi^y,  I^ebntaty  20. 

457.  Chauncy  Winchell «.  Frank  Froet.    Error  to  the  District  Court 

of  Portage  County. 
567.  Joseph  Rawson  et  al «.  Geoige  Bogen  et  al.    Error  to  the  Die- 

We(kte9day,  Ftbnaary  27. 

576.  Leopold  Burokhardt  v.  Fourth  National  Bank  of  CinoinnatL 

Error  to  the  District  Court  of  Hamilton  County. 
584.  Wadsworth  Coal  Co.  «.  Silver  Creek  Mining  and  Railway  Co. 
Error  to  the  District  Court  of  Medina  County. 

Wednesday  i  March  b. 

586.    Adin  O.  Hibba,  administrator,  etc  «.  Union  Central  Life  Insur- 
ance Co. .  Error  to  the  District  Court  of  Franklin  County. 
504.  Ohio  Valley  Insurance  Co.  «•  James  S.  Kirk  et  al.    Error  to  tlie 
District  Court  of  Hamilton  County. 

Wednesday,  Marek  tZ. 

586.  Abraham  Zimmerman  «.  Mary  Zimmerman.    Error  to  the  Dis* 
trict  Court  of  Mahoning  County. 
N.  B.— This  being  published  previous  to  the  making  up  of  the  docket 
for  the  .Tan nary  term,  1884,  the  nnmbere  of  the  cases  are  those  of  tbe 
January  term,  1888. 
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DIGEST  OF  CASES. 


AMord  aad  latifflMtiOB— 7\nui0r— ^eeeptoiiM.— To  afford  a  good  doibnse, 
an  aooord  and  aatiafaotion  must  be  exeoated,  i.  e.,  both  tendered  and  .ac- 
cepted ;  promise  to  accept  is  not  euffloient.  Therefore,  a  plea  which  sets 
np  a  bare  promise  to  accept,  is  bad.  Joknaon  v.  HtaU,  Ky.  Ct*  of  App., 
Sep.  20, 1888.    17  Gent.  L.  J.  468. 


Daaages  Sur/aee  Water  Diverted  Vp<mLando/  Another— I>Ueh.^-One 
land-owner  has  no  right,  independent  of  a  grant,  to  gather  the  surface 
waters  on  his  lands,  and,  by  means  of  ditches,  cause  them  to  flow  upon 
the  land  of  another,  where  they  would  not  otherwise  go.  Hogarum  t.  8t. 
J^nd.  M.  dt  M.  B.  Cb.    Minn.  Sup.  Gt.,  Not.  17, 1883.    17  N.  W.  Rep.  874. 

PiTcree  -Qmiipimfion.— Where  the  libellant  had  herself  committed 
adultery  six  years  prior  to  the  oflbnse  complained  of  by  her,  and  the 
libellee,  at  the  time,  with  full  knowledge  of  the  facts,  condoned  her 
offense,  such  crime  sifords  no  defense  to  the  present  libel.  Oumming  ▼. 
(hmmimg.    Mass.  Sup.  Jnd.  Ct.,  Sep.,  1888.    17  Cent.  L.  J.  449. 


Semieile— Cy  Barent  Ooveme  Legitimacy  of  ChUd.—A  person  legiti- 
mate, according  to  the  law  of  the  domicile  of  his  father  at  the  time 
of  his  birth,  is  legitimate  everywhere,  for.  the  purpose  of  Succeeding  to 
personal  property.  Matter  of  Androt.  Eng.  H.  Ct.  of  J.  Ch.  Div.,  July 
28, 1888.    40  L.  I.  Rep.  (N.  a)  168 ;  28  Alb.  L.  J.  429. 


Dewer— BanJfcrwpecyq^  Husband  Doee  Not  Bar, —In  Pennsylvania,  as 
in  other  states,  dower  is  not  barred  by  an  assignment  of  the  husband's 
estate  under  the  bankrupt  act  of  the  United  States,  and  a  sale  by  the 
assignee  in  bankruptcy  under  order  of  the  court.  P&rter  v.  Lazear, 
Sup.  Ct.  U.  S.,  Oct.,  1883.    28  Alb.  L.  J.  4H1. 


CemmoB  Cmnin—Must  Oarry  Goods  of  Other  Oarriers.—A,  common 
carrier  is  bound  to  furnish  other  common  carriers  the  facilities  necessary 
for  the  proper  conduct  of  their  business.  Wells  v.  Oregoji^  etc,  Cb.  (J.  S. 
C.  C.  D.  Oregon,  1883.    17  Cent.  L.  J.  471. 


Centiaflt— J/atTMi^tf  Brokage —  Validity,— 1.  An  agreement  to  surrender 
and  discbarge  certain  notes  in  consideration  for  the  maker's  services  and 
influence  in  obtaining  a  wife  for  the  holder,  is  a  marriage  brokage  con- 
tract, and,  therefore,  void.  2.  An  agreement  to  discbarge  certain  notes  in 
consideration  that  the  maker  would  wfite  and  deliver  for  the  holder, 
letters  to  a  lady,  with  a  view  to  a  matrimonial  alliance,  is  void,  for  want 
of  a  legal  consideration.  Johnson  v.  Huni,  Ky.  Ct.  of  App.,  Sep.  20, 
188B.    17  Cent.  L.  J.  46b. 
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induoad  B  to  purobmae  oerUIn  property  from  him,  falsely  Ai^jmiwig  to  be 
the  owner,  and  pointed  it  out,  whereupon  B  oarried  it  away.  ITeU,  to 
be  laroeny  in  A,  the  aaportation  being  oonaidered  to  be  hia  act.  Omm- 
mms  Y.  QnnmamweaitiL    Ky.  Ct.  of  App.,  June,  1888.    16  Rep.  718. 


Fi>nd~2>aa(i  Baremtal  in/iiieiiof.— Adeed  of  oonveyanoe  obtained  by 
one  standing  In  loeoparemtia  fkt>m  a  minor  (nineteen  years  of  age)  igno- 
rant of  hia  righta,  upon  representationa  whioh  are  falae,  will  be  annulled 
at  the  auit  of  the  grantor.  Brown  v.  Burbank,  CaL  Sup.  Ct.,  Aug., 
1888.    16  Rep.  717. 

Inn  Keeper— XuiMI%/or  Lo$i  Valuables— Notiee  to  Depotit-^NegUgmea, 
*-l.  Where  goods  of  a  gueat  are  loat  at  an  inn,  to  relieve  the  inn -keeper 
from  liability,  it  must  appear  that  they  were  loat  fkom  one  of  the  oanaea 
for  which  he  ia  not  liable ;  as,  for  inatanoe,  the  negligence  of  the  guest. 
2.  It  is  not  imputable  as  negligence  in  the  guest  that  he  oonaented  to  be 
placed  to  aleep  In  a  room  with  another  guest,  with  whom  he  did  not 
come  to  the  inn,  and  who  waa  a  stranger  to  him,  by  whom  his  goods 
were  atolen.  3.  Notice  to  the  guest  to  deposit  yaluables  with  the  land- 
lord, where  not  such  as  the  statute  prescribes,  does  not  relieve  the  land- 
lord from  liability,  unless  it  be  brought  .to  the  knowledge  of  the  guest, 
80  that  his  assent  to  limiting  the  liability  of  the  landlord  may  be  pre- 
sumed. .  OUon  Y.  Oronman,  Minn.  Sup.  Ct.,  Nov.  17,  1888.  17  N.  W. 
Rep.  375. 

Insuaaee— CbsteeUeition  of  Poticy— Notice.— The  company  notified  the 
agent  to  cancU  the  riak,  who,  in  turn,  notified  the  insured,  but  at  the 
request  of  the  latter,  consented  to  let  the  policy  stand  to  a  specified 
time,  at  the  end  of  which  he  cancelled  it  on  his  books  after  being  unable 
to  find  the'insured.  Held:  1.  That  such  direction  to  the  agent  when  the 
insured  had  been  notified,  was  as  eflRdctlve  as  the  most  express  notice, 
that  the  policy  had  been  cancelled.  2.  That  an  agreement  with  the 
airent  to  continue  the  policy  in  force  by  the  inaured  after  such  notifi- 
cation, would  not  have  been  bindiug.  Spring* f.  i?.  A  M.  Ins.  Ob.  ▼. 
MeKinnon.    Tex.  Sup.  Ct.,  May  29, 1883.    12  Ins.  L.  J.  889. 


ISbBl—Pleadinff—Extrinaie  MaUer,— In  an  action  for  libel,  when  the 
language  of  the  publication  is  not  actionable  per  «e,  bot  requiree  expla- 
nation by  some  extrinsic  matter  to  make  it  actionably,  the  complaint 
must  allege  such  extrinsic  matter,  w)iich,  coupled  with  the  language 
published,  affects  its  construction,  and  shows  that^  it  conveyed  the  ac- 
tionable meaning  which  plaintiff  claims  for  it.  In  those  trades  or  pro- 
femions  in  which,  ordinarily,  credit  is  essential  to  their  sucoessAod  prose- 
cution^as,  for  example,  that  of  merchant— language  is  actionable  jmtm, 
which  imputes  to  one  in  such  trade  or  profession  want  of  credit,  or  re- 
sponsibility, or  insolvency,  past,  present,  or  future.  Such  language 
necesaarily,  or  naturally  and  preaumptively,  causes  pecuniary  loss  to 
the  person  of  whom  it  is  published.  Newell  v.  How.  Minn.  Sup.  Ct, 
Nov.  24, 1883.    17  N.  W.  Rep.  383. 
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XdM^JniMiuio— JfuiifeeiiMfK.— An  indictment  for  libel,  setting  ont  a 
publioation  of  words  not  libellons  jmt  ae,  the  innendo  to  wbiob,  how- 
ever, points  to  A  meaning,  not  general  but  restricted,  which  restricted 
meaning  would  not  naturally  be  attributed  to  the  words,  except  by  refer- 
ence to  intrinsic  facts,  not  averred  in  a  prefatory  statement,  will  yet  be 
unobjectionable,  if  the  focts  necessary  to  show  such  meaning  appear  in 
the  publication  itself,  so  that  the  restricted  meaning  attributed  to  the 
words  may  be  naturally  discovered  therein  when  read  in  connection 
with  the  preceding  matter  of  the  publication.  State  v.  MoU,  Sup.  Ct. 
N.  J.,  Nov.,  1898.    6.  N.  J.  L.  J.  308. 


Master  aad  BnynoLt—NeffUffenee—Sc^e  Machinery  and  AppHameea^NoHoB 
of  DcMgerM.—l,  A  servant  was  injured  while  running  a  splitting  saw  for 
his  employer.  It  was  shown  that  such  saws  were  ordinarily  used  with- 
out a  guard;  but  that  if  ag^ardhad  been  used  in  the  present  case,  it 
would  have  tended  to  prevent  the  accident.  Hetd,  that  it  was  for  the 
Jury  to  decide  as  matter  of  fact  whether  the  saw  was  in  safe  and  proper 
condition  for  use.  2.  The  duty  of  a  master  to  give  notice  to  his  servant 
of  risks  and  perils  to  which  the  latter  will  be  exposed  in  the  course  of 
his  employment,  when  such  duty  exists,  is  an  absolute  one.  It  is  not 
performed  when  the  msster  takes  reasonable  and  proper  pains  to  give 
such  notice.  The  master  is  responsible  in  case  the  servant  suffers 
through  a  want  of  receiving  a  proper  notice.  Wheeler  v.  Waaon  Man*  Cb. 
Mass.  Sup.  Jud.  Ct.,  Sep.,  1888.    16  Rep.  721.     ^ 

yegUfSBSS  IKrefromLoetnnoUve-'OraiininJIXevtUar'—TiUe.^'l,  Where 
grain  is  deposited  in  an  elevator,  and  in  the  oourse  of  business,  is  mixed 
with  other  grain,  the  elevator  and  grain  finally  being  destroyed  by  fire, 
oommunicated  from  a  railroad  train,  the  raUroad  company  is  lisble  to 
the  owner  of  the  grain  so  deposited  for  the  loss.  2.  The  mixing  of 
such  grain  with  other  grain  in  the  oourse  of  the  business  of  the  elevator, 
grain  being  constantly  received  and  delivered,  is  not  a  oonversion  of  the 
grain.  Artkitr  v.  Chicago  IL  1,  dt  JP,  M,  IL  (>>»  la.  Sup.  Ct.,  Oct.,  1888. 
16  Rep.  717.  ^ 

VegligSBoe— XiaMlity qf  Oimtero/AnimarPenniUed (A Ihrnai Larffe,-- 
Where  the  cars  of  a  railroad  company  were  thrown  from  the  track  by  a 
oollision  with  defendant's  ox,  which  was  at  the  time  on  the  track 
through  the  negligence  of  defendant,  the  company  not  being  negligent. 
HeUi,  that  defendant  was  liable  for  the  injury.  AnncqHMs  dt  JB,  IL  Cto.Y 
Baidtein.    Md.  Ct.  of  App.,  Mch.  20, 1888.    28  Alb.  L.  J.  428. 


Oflse  F\)ffeUure  by  ^aiOwre  to  Oive  Bond.— When  a  statute  declares 
that  if  a  sheriff  shall  not  renew  his  bond  within  a  spedfled  time,  his 
office  shall  immediately  expire  and  become  vacant,  a  feilure  to  renew  the 
bond  within  the  prescribed  timefdoes  not  per  se,  vacate  his  office.  He  is 
an  officer  with  a  defeasible  title  until  the  Judgment  of  forfeiture  is  pro- 
nounosd  in  due  fbrm,  and  all  his  acts  prior  to  such  Judgment  are  valid  as 
to  the  pubUc  and  third  persons.  Clark  t,  BmUs.  N.  J.  8.  C,  1888.  98 
Alb.  L.  J.  451. 
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fartemhip— C^arofUMd  iVt^^ea— XosMt.— A  and  B  entered  into  aeo- 
partnenhip  with  C  and  agreed  that  he  ahonld  reoeiye  one-eighth  of  the 
profita,  and  ahonld  bear  and  pay  the  aame  proportion  of  the  loaaea. 
They  also  agreed  that  if  the  net  proflta  in  any  year  ahonld  be  ao  amaU 
that  the  portion  of  C  ahonld  not  amoant  to  $2,600,  then  that  he  ahonld 
be  credited  a  anm  equal  to  that  amonnt.  flebl,  that  C  ia  guaranteed  a 
olear  annual  gain  of  not  leaa  than  12,500,  and  that  he  ia  chargeable  with 
loaaea  only  to  the  extent  of  diminiahing  hia  proflta  to  that  amount. 
ITateA  Y.  CkKK^dd.    Md.  Ct.  of  App.,  April,  1888.    16  Rep.  719. 

MMtioa— .ra^v  MUUm  Baper^DepotU  wUk  OUrk.^lt  ia  not  suA- 
deift,  for  the  purpoae  of  filing  a  doonment,  that  a  party  or  hia  attorney 
place  in  the  handa  of  the  clerk  of  court  the  document  to  be  filed.  Such 
party  or  hia  attorney  muat  aee  that  the  document  ia  actually  filed.  JFbrcl 
▼.  Brooka.    La.  Sup.  Ct.,  1888.    10  Rep.  682. 


Framiaaary  Votaa— QpCton  OmtraeiB  Ifmoceni  Holder.^ A  noteglTen  to 
a  broker  in  payment  for  loaaea  incurred  in  purohaaing  "  cotton  ftitnrea  ** 
for  the  maker,  ia  abaolutely  void,  and,  therefore,  cannot  be  enforced  by 
a  purchaaer,  in  good  faith,  before  ita  maturity.  OumUnffham  ▼.  J^ott 
B'k.Ayinuta.    Oa.  Sup*.  Ct.  Nov.,  1888.    17  Cent.  L.  J.  470. 

Vnxj—IfmoomU  AfreAoMr.— The  defenae  of  uaury  cannot  be  aet  up 
againat  a  bonajide  purchaaer  of  a  note,  aecured  by  mortgage,  who  haa 
taken  the  note  for  value,  before  maturity  and  without  notice.  QleM^;T. 
Obopar.    Neb.  Sup.  Ct,  1888.    16  Rep.  690. 


Will— Davfoe  la  ZAeu  of  Do%per—In»ane  ITidow— lOaeMoii.— I.  The  atat- 
ute  enacting  **  that  if  any  landa  be  deviaed  to  a  woman,  or  other  provia- 
ionbe  made  for  her  in  the  will  of  her  huaband,  ahe  ahall  make  her  elec- 
tion between  taking  auch  landa  or  provlaion,  and  claiming  the  ahare  in 
hia  eatate,"  changea  the  common  law  rule  which  held  that  a  provlaion 
for  the  widow  in  the  will  waa  preaumed  to  be  a  matter  of  bounty,  and 
not  intended  to  exdude  dower  nuleaa  ao  declared.  2.  A  elauae  in  a  will 
directing  the  execnton  to  expend  whatever  money  ahonld  be  neceaaaiyto 
provide  for  the  health  and  comfort  of  the  widow,  and  bear  her  wanta  con- 
atantly  in  mind,  muat  be  held  to  be  a  "  deviae  "  or  "  other  provlaion  ^  fbr 
the  widow,  within  the  meaning  of  the  atatute,  and  there  ia  no  auch  uncer- 
tainty aa  to  the  requiaite  amount  aa  to  be  incapable  of  legal  aacertaln- 
ment.  8.  The  atatute  containing  no  exception  in  caaa  of  inEfaane  peraona, 
it  would  be  leglalation  for  the  conrta  to  make  auch  exception ;  the  gen- 
eral worda  in  the  atatute  muat  be  applied  generally.  4.  The  right  and 
duty  ot  making  an  eltetlop  in  caae  of  wiUa,  are  i>eraonal  to  (he  widow, 
and  muat  be  made  by  her  alone ;  and  even  her  incapacity  to  elect  by 
reaaon  of  inatanity,  ia  not  aufflcient  ground  for  the  relaxation  of  thia 
rule,  ao  aa  to  allow  her  guardian  to  elect  for  her.  6.  In  caae  of  the  in- 
aanity  of  the  widow,  a  court  of  equity  haa  the  right  to  make  the  election 
for  her,  if  applied  to  in  proper  time,  and  the  atatute  requiring  the  widow 
to  elect  doea  not  abrogate  thia  right.  Van  Stmnwyek  v.  Woikl^itm,  Wia* 
Sup.  Ct.,  Nov.  20, 1888.    17  N.  W.  Rep.  289. 
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CURRENT  TOPICS. 


STATE  BAB  ASSOOATIOV. 

The  annual  meeting  of  the  State  Bar  Association,  this  week, 
was  fairly  attended,  and  its  proceedings  were  of  the  greatest 
interest  and  importance.  The  opening  address  of  President 
Harrison  was  universally  acknowledged  to  have  been  one  of 
the  ablest  efforts  of  that  distinguished  gentleman.  His  treat- 
ment of  the  subject  of  the  recent  constitutional  amendments 
was  exhaustive,  and  controlled,  in  a  great  measure,  the  subse- 
quent action  of  the  association  with  respect  thereto.  We 
hope  to  have  the  pleasure  of  laying  it  before  the  readers  of 
the  Law  Journal  at  an  early  day. 

The  secretary,  Col.  J.  -T.  Holmes,  read  his  annual  report, 
giving  an  interesting  history  of  the  association,  its  work,  pres- 
ent condition  and  prospects.  Telford  Oroesbeck,  Esq.,  the 
treasurer,  reported  the  iBnancial  condition  of  the  association 
in  detail. 

Papers  were  read  as  follows :  A  biographical  sketch  of  the 
late  Henry  Stanberry,  by  Judge  Saflford,  of  Ghilliootbe ;  a 
history  of  the  only  trial  for  treason  in  Ohio,  by  JudgeThomp- 
son,  of  Hillsboro;  a  biographical  sketch  of  the  late  Judge 
Matthew  Birchard,  by  Judge  Stewart,  of  Urbana;  terly  judges 
and  practice  in  Ohio;  by  Judge  Lang,  of  Tiffin ;  and  papers 
were  submitted,  the  authors  being  unable  to  be  present,  on 
behalf  of  Hon.  Henry  B.  Curtis,  of  Mt.  Vernon,  on  ^'  Reminis- 
ences  of  judges,  courts,  and  members  of  the  Ohio  bar,"  and  Hon. 
John  Frazer,  of  Cincinnati,  on  the  life  of  Judge  Oeo.  P..For- 
rence. 
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The  following  gentlemen  were  admitted  to  membership  in 
the  association:  B.  J.  Brotberton,  John  McSweeny,  Jr., 
barbin  Metz,  Wm.  J.  May,  M.  Stewart,  Clark  Irvine* 
H.  B.  Curtis,  Chilton  A.  White,  Jesse  L.  Cameron,  F. 
A.  Baldwin,  John  A.  Slattery,  John  M.  Foster,  John  A.  Vande- 
man.  Homer  M.  Carper,  J.  M.  Gillaway,  E.  B.  Finley,  Geo.  B. 
Okey,  F.  Siegel,  Jr.,  John  E.  Ritchey,  James  B.  Townsend,  J. 
L.  Price,  T.  E.  Cunningham,  John  A.  Collins,.  James  Law- 
rence, John  L.  Weh,  Alexander  L.  Smith,  John  S.  Leedom, 
Wm.  Z.  Davis,  J.  S.  Carpenter,  Edward  Oviatt,  A.  D.  Marsh, 
Chas.  A.  Merriam,  W.  H.  C.  Ecker,  Joseph  C.  Devin,  W.  C. 
Cancey,  D.  6.  Worthington,  Nathan  Morse,  S.  C.  Luccock^ 
Carl  J.  Jahn,  Chas.  L.  Spencer,  C.  L.  Maxwell,  H.  A.  L. 
Markel.  C.  C.  Parsons,  M.  B.  Earnhart,  John  K.  Richards  and 
Jerome  Buckingham.  There  are  now  four  hundred  and  ninety- 
nine  members  of  the  association. 

The  following  resolution,  offered  by  Gten.  Enochs,  was 
adopted : 

^^Beaolvedf  That  the  supreme  court  be  requested  to  cause  the 
law  library  to  be  open  each  evening,  Sunday  excepted,  from 
seven  to  ten  o'clock,  during  the  term  of  said  court." 

The  committee  on  judicial  administration  and  legal  reform 
was  directed,  upon  resolution  of  Gen.  Grosvenor,  to  prepare 
and  submit  to  the  general  assembly,  bills  embodying  the 
views  of  the  association  with  respect  to  the  judicisd  amend- 
ments, and  use  its  influence  to  secure  their  passage. 

Upon  motion  of  Judge  Elliott,  a  committee  was  appointed 
with  instructions  to  report  at  the  next  meeting  of  the  associa- 
tion, for  the  purpose  of  considering  the  subject  of  divorce  laws 
and  practice ;  as  to  what  can  be  done  to  promote  uniformity 
therein,  and  what  changes  are  demanded  in  the  laws  with 
respect  thereto. 

The  committee  on  legal  education  reported  that  in  pursu- 
ance of  a  resolution  referred  to  it  at  the  Toledo  meeting?,  with 
respect  to  founding  and  endowing  a  law  college  in  Ohio,  thai 
the  difficulties  in  the  way  of  such  a  project  were  very  great, 
and  the  plan  not  expedient.  The  committee  also  reported 
that  the  period  of  two  years  for  pic^mration  for  admission  toi- 
itie  bar  was  too  short,  and  that  a  period  of  at  least  three  years 
should  be  required.    Accordingly,  it  was  recpmmendcd  that 
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the  Revised  Statutes,  from  sections  660  to  666,  should  be 
amended  in  accordance  with  the  reports.  The  report  was 
•adopted. 

We  are  prevented  by  lack  of  space,  from  presenting  the  re- 
port of  the  committee  on  judicial  administration  and  legal 
reform,  but  will  do  so  in  our  next  issue. 

The  following  is  the  organization  for  the  ensuing  year  : 

President— Qen.  Durbin  Ward,  of  Lebanon. 

Vice  Presidents — First  district,  Aaron  F.  Perry,  Cincinnati; 
second,  Oeorge  Spence,. Springfield^  third,  Henry  Newbegin, 
Defiance;  fourth,  L.  A.  Russell,  Cleveland;  fifth,  J.  H. 
Thompson,  Hillsboro;  sixth,  Charles  FoUett,  Newark;  sev- 
enth, W.  A.  Hutchins,  Portsmouth ;  eighth,  D..  A.  HoUings- 
worth,  Cadiz;  ninth,  M.  Stewart,  Ravenna;  tenth,  John 
JfcCauley,  Tiffin. 

Secretary — Col.  J.  T.  Holmes,  Columbus. 

Treasurer — ^Telford  Oiroesbeck,  Cincinnati. 

The  association  adjourned  to  meet  at.  Columbus  December 
ZO  and  81, 1884 


BAVXBim  LAW. 

A  determined  effort  will  be  made  at  the  present  session  cl 
-congress,  to  pass  the  bankrupt  bill  prepared  by  Judge  Lowell, 
-of  the  United  States  Circuit  C6urt,  and  familiarly  known  as 
the  Lowell  bill.  Its  author,  a  diatinguished  equity  and  bank- 
rupt jurist,  has  given  to  its  preparation  the  greatest  care  and 
thought.  It  is  based  upon  the  systems  of  Oreat  Britain  and 
America,  carefully  modified  to  avoid  the  defects  which  expe^ 
rienoe  has  disclosed. 

The  public  sentiment  which  resulted  in  the  repeal  of  the 
i>ankrupt  act  of  1867,  arose  rather  from  the  features  of  that 
law.«  than  the  convlcUon  that  a  bankrupt  law  was  neither  re- 
quired nor  beneficial.  It  is  believed  that  the  Lowell  bill  oor^ 
recta  and  eliminates  those  features  which  rendered  the  former' 
law  unpopular.  The  fee  system  of  remunerating  officials  is 
«Qbstantialiy  abolished,  and  their  compensation,  by  the  pay- 
ment of  salaries,  will  tend  to  the  expedition  of  the  proceed- 
ings formerly  intentionally  delayed  to  enable  officers  to  ett- 
ba-nce  their  fees. 
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Registers  are  abolished,  and  in  their  places  salaried  com- 
missioners are  provided,  who  shall  sit  at  sach  places  within 
their  districts  as  will  afford  the  greatest  facilities  to  suitors. 
It  is  proposed  to  carry  the  court  to  the  neighborhood  where 
the  debtor  and  the  mass  of  his  creditors  will  be  found,  thus 
avoiding  the  evil  of  compelling  people  to  attend  courts  at 
great  distances  from  their  homes.  A  salaried  officer  called  a 
supervisor,  whose  duties  are  to  keep  a  personal  watch  over  the 
administration  of  all  the  proc'iedings  in  his  circuit,  and  re- 
port quarterly,  the  state  of  business  to  the  circuit  court,  is  a 
new  feature,  and  will,  undoubtedly,  tend  to  hasten  the  ad- 
ministration and  settlement  of  estates,  and  prevent  abuses. 

A  trustee,  chosen  by  a  vote  of  the  greater  part  in  value,  and 
not  less  than  one-third  in  number  of  creditors  voting,  takes 
the  place  of  the  former  assignee.  No  preferred  creditor  is  per- 
mitted to  vote  without  surrendering  his  security,  and  privi- 
leged or  contingent  debts  are  also  excluded.  Three  persons 
to  serve  as  a  committee  of  direction,  may  be  elected,  in  like 
manner,  who  shall  act  as  an  advisory  board  to  the  trustee, 
with  respect  to  the  assets,  admission  of  debts,  declaration  of 
dividends,  bringing  of  suits,  incurring  of  expenses,  and  pay* 
inent  of  fees. 

The  composition  and  discharge  clauses  are  well  guarded^ 
and  contain  many  novel  and  excellent  featured,  tending  to 
protect  creditors  as  well  as  honest,  debtors,  and  guarding 
against  fraudulent  and  inequitable  discharges. 

The  necessity  for  a  bankrupt  law  is  urgent,  and  the  de- 
mand for  the  adoption  of  such  a  law  almost  universal.  It  is 
estimated  that  since  the  repeal  of  the  bankrupt  act  of  1867, 
there  have  been,  in  the  United  States,  thirty  thousand  fail- 
ures in  business,  with  an  aggregate  liability  of  five  hundred 
millions  of  dollars.  The  enactment  of  the  Lowell  bill  would 
give  new  life  and  hope  to  thousands  of  active  and  enterprising 
men  who  have  been  unfortunate  in  business.  To  compel 
them  to  wear  the  chain  of  perpetual  slavery — to  feel  the  clutch 
of  the  creditor  at  the  inception  of  every  enterprise — to  debar 
them  from  hope  and  ambition,  is  not  only  inhuman,  but  un* 
worthy  our  institutions  and  the  age  in  which  we  live. 

But  broader  reasons  of  public  policy  demand  the  passage  of 
such  a  law,  than  pity  for  the  unfortunate  debtor.    The  exist* 
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ence  of  known  and  universal  laws  regulating  preferences  and 
security,  by  which  the  distant  creditor  stands  upon  the  same 
footing  as  the  one  upon  the  spot,  is  of  inestimable  value  to 
young  and  growing  communities,  needing  the  now  idle  east- 
ern capital  for  the  development  of  their  industries.  Appreci- 
ating these  facts,  Daniel  Webster  said,  more  than  forty 
years  ago:  "The  result  is  bad  in  every  way.  It  is  bad  to 
the  public  and  to  the  country,  which  loses  the  efforts  and  the 
industry  of  so  many  useful  and  capable  citizens.  It  is  bad  to 
creditors,  because  there  is  no  security  against  preferences,  no 
principle  of  equality,  and  encouragement  for  honest,  fair,  and 
seasonable  assignments  of  effects." 


SVPBXXZ  OOVBT  STATimCS. 

The  result  of  the  summing  up,  at  the  end  of  the  term,  of  the 
business  disposed  of  by  the  supreme  court  and  supreme  cotkrt 
commission,  during  the  year,  is  both  surprising  and  satisfac- 
tory. For  the  first  timdn  more  than  twenty  years,  the  docket 
has  been  reduced.  At  the  beginning  of  the  term,  there  were 
eleven  hundred  and  fifty-nine  cases  pending  on  the  general, 
docket;  there  are  now  eight  hundred  and  two,  show- 
ing a  reduction  of  three  hundred  and  fiftynseven  cases. 
The  court  disposed  of  three  huxidred  and  twenty-six, 
and  the  commission,  which  was  organised  April 
seventeenth,  two  hundred  and  forty-nine  cases  on  the 
general  docket,  making  a  total  of  five  hundred  and  seventy- 
five.  Prior  to  the  re-establishment  of  the  motion  docket> 
April  eighteenth,  one  hundred  and  fourteen  new  cases  were 
begun,  and  ninety-one  thereafter  came  on  to  the  docket  by 
leave,  making  a  total  of  two  hundred  and  five  new  cases  dur- 
ing the  year.  The  court  disposed  of  three  hundred  and 
eighty-three  motions,  and  the  commission  thirty-six,  a  total 
of  four  hundred  and  nineteen. 

It  is  proper  to  say,  however,  in  explanation  of  this  large 
showing,  that  by  force  of  the  rules  of  the  courts,  and  the  act 
df  April- eighteenth,  by  which  all  cases  were  required  to  be 
dismissed  wherein  printed  records  and  briefs  were  not  filed 
within  the  proper  time,  one  hundred  and  fifty-two  cases  were 
btricken    from  the  docket^  thirty-nine  of  which  were  after- 
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wards  re-iastated,  leaving  one  huadrecl  and  thirteen  cases 
which  were  permanently  dispoeed  of  in  this  way.  Of  these, 
seventy  were  dismissed  for  want  of  printed  record,  and  ninety- 
two  for  want  of  printed  briefs. 

As  showing  the  effect  upon  the  general  docket  of  the  re-in- 
statement  of  the  motion  docket,  it  may  be  of  interest  to  state 
that  during  the  corresponding  period  of  1882,  that  is  to  say, 
from  April  eighteenth,  until  the  close  of  the  term,  two  han- 
dled and  seventy-seven  new  cases  were  begun,  while  during 
the  present  year,  covering  the  same  length  of  time,  only 
ninety-one  cases  came  upon  the  general  docket. 

It  may  be  further  remarked,  that  nearly  all  the  cases  de- 
cided on  the  general  docket  belonged  to  the  class  which  came 
into  the  court  without  leave,  and  were  more  readily  disposed 
of  than  an  equal  number  would  have  been,  coming' on  to  the 
docket  under  the  present  system.  Still,  it  was  a  splendid 
year's  work  for  both  court  and  commission,  and  shows  excel- 
lent executive  ability  upon  the  part  of  Chief  Justice  Johnson 
and  Chief  Judge  Gra'nger. 


vsw  sxAKnrnro  comxittss. 
The  supreme  court,  Id^t  week,  appointed  Messrs.  E.  L.  Tay- 
lor, chairman ;  H.  J.  Bopth,  Charles  Tappan;  and  W.  O.  Hen- 
derson, Columbus;  Thos.  £.  Powell,  Delaware ;  H.  T.  Stockton, 
New  Philadelphia;  W.  M.  Koons,  Mount  Vernon,  and  J.  W. 
Bannon,  Portsmouth,  as  the  committee  for  the  ensuing 'year 
for  the  examination  of  applicants  for  admission  to  the  bar. 
The  next  examination  will  take  place  on  the  first  Tuesday  of 
February,  the  court  not  beihg  in  session  on  the  first  Tuesday 
of  January. 


NOTES  OF  CASES. 


ZIABniTT  01  HVSBAn  VOX  VXCSMABIXS. 

The  Supreme  Court  of  Pennsylvania,  in  the  recent' case  of 
Gordon  v.  Caldwell^  14  Pitts.  L.  J.,  consider  the  subject  of  the 
liability  of  the  husband  for  necessaries  furnished  the  wife 
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where  he  had,  by  advertisement,  warned  all  persons  not  to 
trust  her  on  his  credit.  Caldwell  had  sold  to  th^  wife  of  Oorr 
don,  after  the  publication  of  such  a  notice,  one  hundred  and 
seventy-eight  yards  of  dress  goods,  mostly  silks,  and  a  few 
minor  articles,  amounting  to  two  hundred  and  ten  dollars. 
The  court  held,  that  where  it  appears  that  the  husband  failed 
to  furnish  his  wife  with  sufficient  funds  to  provide  herself 
with  such  goods  as  were  suitable  to  her  station  in  life,  such 
notice  does  not  relieve  him  from  liability  for  necessaries  fur- 
nished ;  that  the  jury  was  the  proper  tribunal  to  determine 
what  is  reasonably  necessary,  and  that  the  test  in  such  case  is 
not  what  is  necessary  to  support  life,  but  what  is  reasonably 
suitable  in  view  of  their  position  in  society  and  the  wealtli  of 
the  husband. 


ORiaiNAL  ARTICLES. 

BEMOTB  AVS  PBOXIMATB  OAVSS. 

The  application  of  the  maxim  causa  proxima  non  remotaspeC' 
iatur  to  cases  where  loss  has  been  incurred  through  the  spread 
of  a  fire,  negligently  started,  has  given  rise  to  much  interesting 
discussion,  and  some  conflict  of  opinion. 

In  Pennsylvania,  where  the  furniture  of  a  hotel  was  de- 
stroyed by  a  fire  communicated  from  a  warehouse,  which  had 
been  negligently  set  on  fire  by  the  sparks  from  a  railroad 
locomotive,  it  was  held  that  the  railroad  company  was  not 
liable.  Penn.  R,  Co.  v.  Kerr,  62  Pa.  St.  363.  So,  in  New  York, 
in  a  case  similar  in  the  facts  where  a  spark  from  a  defective 
locomotive  ignited  a  shed  from  which  the  fire  spread  to  a 
neighboring  housn.  The  court  held  the  owner  of  the  house 
had  no  cause  of  action  against  the  railroad  company.  Ryan 
V.  N.  Y,  Cent.  R.  Co.,  35  N.  Y.  210.  These  decisions,  however, 
seem  to  be  based  rather  upon  considerations  of  the  conse- 
quences which  might  flow  frpm  the  application  of  a  difierent 
rule  than  from  strict  regard  to  the  logic  of  cause  and  effect. 

But  in  a  number  of  other  states,  a  different  rule  preyaila. 
In  the  leading  case  of  Fent  v.  ToUdoydCj  R.  Co.,  59  111.  849,  the 
negligence  of  the  defendent,  by  which  the  sparks  of  a  railroad 
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locomotive  set  fire  to  a  warehouse  from  which  a  house,  two 
hundred  feet  distant  ignited  and  consumed,  was  held  to  be  the 
proximate  cause  of  the  loss  of  the  latter.  Chief  Justice  Law- 
renoci  in  referring  .to  Ryan  v.  N.  Y,  Cent,  R.  Cb.,  and  Aim-IL 
Co.  ▼.  Kerry  supra^  remarks  that  they  stand  alone  and  direcUj 
in  conflict  with  every  English  and  American  case  as  yet  re- 
ported involving  the  question.  Indeed,  they  have  been  so 
qualified  by  subsequent  decisions  in  those  states  as  to  be  sub- 
ston^ially  overruled.  Penn.,  etc.,  R.  Cb.  v.  Hope,  80  Pa.  St.  873; 
WM  y.Rome,  etc.,  R.  Co.,  49  N.  Y.  420. 

The  rule  now  seems  to  be  settled,  that  a  loss  by  fire,  negli- 
gently started,  however  distant  from  the  spot  where  the  fire 
was  first  kindled,  is  not  too  remote  to  form  the  basis  of  an  ac- 
tion against  the  negligent  originator.  AnnapoUa^  etc.,  R.  Co. 
y.  OareU,  39  Md.  115;  Phila.,  etc.,  R.  Co.  v.  Cbn«toAfe,39 
Md.  149;  Atch.,  etc.,  R.  Co.  v.  Stanford,  12  Kan.  354;  SL 
Joseph,  etc.,  R.  Co.  v.  Chtue,  11  Kan.  47;  KMogg  v.  Chicago 
A  N.  W.  R.  Co.,  26  Wis.  224 ;  Perley  v.  East.  R.  Co.,  98  Mass.  418 ; 
Higgins  v.  Dev»ey,  107  Moss.  494 :  Del,  etc.,  R.  Co.  v.  Scdmon,  39  N. 
J.  299 ;  HookseU  v.  Concord,  etc.,  R,  Co.,  38  N.  H.  243 ;  BurlifigUm, 
etc.,  R.  Co.  V.  Weitover,  4  Neb.  268 ;  Coatea  v.  Miss.,  etc.,  R.  Co.,  61 
Mo.  38 ;  Poeppers  v.  Miss.,  etc.,  R.  Co.,  67  Mo.  715 ;  DoggeU  v.  Rich- 
mond,etc.,  R.  Co.,  78  N.  C.  305 ;  Hoyt  v.  Jegfen^,  30  Mich.  181. 

The  question  as  to  whether  the  cause  was  remote  or  proxi- 
mate is  for  the  jury,  under  the  instruction  of  the  court,  that 
if  the  loss  is  the  natural  consequence  of  the  alleged  carelessness 
which  might  have  been  foreseen  by  any  reasonable  person,  he 
who  was  so  negligent  should  be  held  responsible,  but  not  for 
injuries  which  could  not  have  been  foreseen  or  expected  as 
the  results  of  his  negligence  pr  misconduct.  Henry  v.  South. 
Piac.  R.  Co.,  60  Cal.  176;  Atch.,ttiC.,R.  Co.  v.  Bales,  16  Kan.  252; 
Ferd  V.  Tot.,  etc,,  R.  Co.,  59  111.  349. 

It  is  not  a  question  of  science  or  of  legal  knowledge,  but  of 
fact.  The  primary  cause  may  be  the  proximate  cause  of  dis- 
aster, though  it  may  operate  through  successive  instruments. 
Was  there  an  unbroken  connection,  a  continuous  succession 
of  events,  so  linked  together  as  to  make  a  natural  whole,  or 
was  there  some  new  and  independent  cause  intervening  be- 
tween the  wrong  and  the  injury  ?  Milwaukee  &  St.  P.  R.  Cb.v. 
Kdlogg,  98  U.  S.  469. 
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REPORTED    CASES. 


WXIL-VTATI OLXABLT  OVLT  DXFXATID  BT  WOBDS IQVAIXT  eUAB. 

(Ohio  Sypreme  Court  CbmntiMion.    December  12, 1888. 

Collins  v.  Collins  et  al. 

A  testator,  by  hiH  last  will,  gave  and  deviaed  to  hia  wife,  during  her  nat- 
ural life,  In  lieu  of  her  dower,  the  farm  on  which  they  then  resided ; 
and  proTided,  that  all  the  household  goods  of  which  he  might  be  in 
possession  at  his  decease,  should  remain  in  possession  of  his  widow 
during  her  life  time.  He  then  gave  and  devised  as  follows:  "At 
the  death  of  my  said  wife,  the  real  estate  aforesaid,  and.  such  part  of 
my  household  goods  as  may  then  remain  unconeumed  and  unez- 
IMnded,  I  give  and  devise  to  my  two  sons,  Silaa  and  William  Collina, 
and  their  heirs.  If,  however,  either  of  my  said  two  sons  should  die* 
leaving  no  children  at  their  decease,  then  the  share  of  aaid  property 
above  devised  to  such  deceased  son,  is  to  go  into  the  possession  of 
the  surviving  son.  If,  in  case,  both  of  my  two  sons,  Silss  and  Wil- 
liam Collins,  should  die  leaving  no  heirs,  then  the  property  aboTe 
described  to  be  equally  divided  among  my  heirs." 

1.  That  by  the  will  of  their  father,  Silaa  and  WilUam  each  took  a  vested 
remainder  in  fee  simple  in  one  undivided  half  of  the  landa,  defeasi- 
ble upon  the  contingency  of  the  death  of  either,  leaving  no  chil- 
dren at  hia  decease,  and  leaving  the  other  brother  to  survive  him. 

8.  That  upon  the  death  of  Silas,  leaving  otaildren  at  hia  decease,  and 
William,  his  brother,  to  survive  him,  the  vested  estate  in  fee  simple 
of  William  in  one  undivided  half  of  the  lands,  was  no  longer  subject 
to  be  divested  by  the  contingency  expressed  in  the  will. 

Reserved  in  the  District  Court  of  Noble  County.- 
The  original  action  was  commenced  in  the  Court  of  Common 
Pleas  of  Noble  County,  by  William  Collins  against  John  Col- 
lins, and  ethers,  to  obtain  a  construction  of  the  will  of  Finley 
Collins,  deceased,  and  to  ascertain  the  interest  which  the  plaint- 
iff takes  under  that  will.  The  action  was  appealed  to  the  dis- 
trict court,  and  by  the  district  court  reserved  to  this  court. 
Pinley  Collins  died,  on  or  about  the  thirteenth  day  of  October, 
1854.  On  the  twenty-ninth  day  of  September,  1854,  he  exe- 
cuted his  last  will  and  testament,  in  words  and  figures  follow- 
ing, to- wit: 

'*  In  the  name  of  the  Benevolent  Father  of  all,  I,  Finley 
Collins,  of  Brookfield  township,  Noble  county,  Ohio,  do  make 
and  publish  this,  my  last  will  and  testament. 
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''  Item  First.  I  give  and  devise  to  my  beloved  irife  in  lieu 
of  her  dotrer,  the  farm  on  which  we  now  reside,  situate  in 
Brookfield  township,  Noble  county,  Ohio,  and  also  seventy- 
seven  acres,  more  or  less,  situate  in  Spencer  township, 
Guernsey  county,  Ohio ;  in  all,  three  hundred  and  sixty  (360) 
acres,  more  or  less,  during  her  natural  life-time ;  and  all  the 
household  goods  that  I  am  in  possessiqn  of  at  my  decease,  are 
tD  remain  in  the  possession  of  my  widow  during  her  life-time. 
At  the  death  of  'my  said  wife,  the  real  estate  aforesaid,  and 
such  part  of  my  household  goods  as  may  then  remain  uncon- 
sumed  and  unexpended,  I  give  and  devise  to  my  two  sons, 
Silas  and  William  Collins,  and  their  heirs.  If,  however, 
either  of  my  said  two  sons  should  die,  leaving  no  children  at 
;heir  decease,  then  the  share  of  said  property  above  devised  to 
such  deceased  son,  is  to  go  into  the  possession  of  the  surviving 
son.  If,  in  case,  both  of  my  two  sons,  Silas  and  William  Col- 
lins^  should  die,  leaving  no  heirs,  then  the  property  above 
described  to  be  equally  divided  among  my  heirs. 

''Item  Second.  I  devise  and  bequeath  to  my  son,  John 
Collins,  five  dollars ;  to  my  son,  Michael  Collins,  five  dollars ; 
to  my  son,  Ira  Collins,  ten  dollars ;  to  my  son,  Jacob  Collins, 
five  dollars. 

''Item  Third.  I  devise  and  bequeath  to  my  daughter, 
Sarah  Smith,  five  hundred  dollars;  and  to  my  daughter, 
Hannah  Johnson,  five  hundred  dollars  ;  and  to  my  daughter, 
Maria  Barnes,  five  hundred  dollars;  and  to  my  daughter, 
Margaret  Spencer,  five  hundred  dollars;  and  to  my  grand- 
daughter, Maria  Jane  Nickerson,  two  hundred  and  fifty  dol- 
l(irs;  and  to  my  grandson,  Wm.  Finley  Nickerson,  two  hun- 
dr^  and  fifty  dollars. 

'' Foregoing  named  sums  to  be  paid  in  the  manner  follow- 
ing, viz : 

"  My  sons,  John,  Ira,  Michael  and  Jacob,  to  be  paid  at  my 
d^ease ;  my  daughter,  Sarah  Smith,  to  be  paid  in  otie  year 
from  my  decease;  my  daughter,  Hannah  Johnson,  to  be  paid 
in  two  years  from  my  decease ;  my  daughter,  Maria  Barnes,  to 
bepai^  in  three  years  firom  my  decease;  my  daughter,  Mar- 
garet Spencer,  to  be  paid  in  four  years  from  my  decease ;  and 
my  two  grandchildren,  Maria  Jane  and  William  Finley 
Nickerson,  in  five  years,  from  my  decease. 
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*'  Item  Fourtfa.  I  also  devise  and  bequf^ath  to  my  daughter, 
Maria  Barnes,  and  her  heirs,  the  house  and  lot,  with  all  the 
itppurtenances  belonging  thereto,  in  the  town  of  Cumberland, 
Guernsey  county,  Ohio,  known  as  the  stone  house,  in  which 
the  said  Barnes  now  lives. 

^' Item  Fifth.  I  devise  and  bequeath  to  my  two  sons,  Silas 
and  William  Collins,  all  my  stock  of  every  kind,  with  all  the 
farming  utensils  of  every  description,  that  I  may  be  in  pos- 
session of  at  the  time  of  my  decease. 

*'  In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  twentieth  day  of  September,  1854." 

The  will  was  duly  admitted  to  probate,  and  now  remains 
on  record  in  the  Probate  Court  of  Noble  County. 

Besides  his  widow,  Margaret  Collins,  who  died  about  the 
first  day  of  September,  1862,  Finley  Collins  left  sundry  heirs 
at  law,  who  are  named  as  defendants  in  the  action. 

The  plaintiff,  an  heir  at  law  of  Finley  Collins,  is  the  Wil- 
liam Collins  named  in  said  will.  His  brother,  Silas  Collins, 
also  named  in  said  will,  died,  on  or  about  the  twenty-eighth 
day  of  December,  1864,  intestate,  leaving  to  survive  him,  his 
widow,  and  Edward  W.  Collins,  aged  twenty  years,  atid  Fin- 
ley S.  Collins,  aged  eighteen  years,  his  only  children  and  heirs 
at  law,  who  are  named  as  defendants  in  the  action. 

On  the  twenty-eighth  day  of  June,  1865,  the  plaintiff  filed, 
in  the  Court  of  Common  Pleas  of  Noble  County,  a  petition,  in 
which  he  demanded  partition  of  the  land  and  tenements  re 
ferred  to  in  said  will;  as  the  premises  on  which  the  said  tes- 
tator resided,  situated  in  said  county  of  Noble,  and,  in  said 
'Case,  caused  the  said  Edward  W.  Collins  and  Finley  S.Collins, 
to  be  made  parties  defendant ;  and  such  proceedings  were 
afterwards  had  in  that  case,  that  a  part  of  said  lands  and 
tenements  was  duly  and  regularly  set  off  to  the  plaintiff  .for 
his  interest  therein,  to  wit:  one  hundred  and  twenty-six 
acres  thereof,  more  or  less,  which  said  partition  was  duly  con- 
firmed in  said  court,  and  the  plaintiff  was  put  in  possession 
of  the  premises  set  off  to  him. 

The  plaintiff,  William  Collins,  claims  that  he  is  the  owner, 
in  fee  simple,  of  the  said  lands  and  tenements  so'  set  off  to 
him,  while  the  other  heirs  of  Finley  Collins  insist  that  the 
interest  of  William  is  only  a  life  estate. 
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John  E.  Hanna  and  BeHbrd  &  Okey,  natned  as  defendants 
in  the  action,  came  in  by  answer  and  cross-petition,  in  which 
they  set  up  judgments  against  the  plaintiff,  and  also  assert^ 
that  by  reason  of  the  cloud  cast  upon  the  title  of  the  plain- 
tiff in  the  lapdsin  question,  by  the  other  heirs,  he  is  unable- 
to  sell  or  incumber  the  same,  and  for  the  same  reason,  they 
cannot  sell  the  same  on  execution. 

The  court  of  common  pleas  held,  that  the  plaintiff  was  not 
entitled  to  any  relief;  and  dismissed  his  petition,  and  the 
cross- petitions  of  John  E.  Hanna  and  Belford  &  Okey. 

Belford  &  Ok^  and  George  B.  Okey,  for  plaintiff  in  error. 

John  M.  Amo8\  for  defendants  in  error. 

DiCEMAN,  J.  The  question  of  construction,  involved  in 
this  case,  grows  out  of  item  first,  of  the  will  of  Finley  Collins, 
which  reads  as  follows  : 

"I  give,  and  devise  to  my  beloved  wife,  in  lieu  of  her  dower^ 
the  farm  on  which  we  now  reside,  situated  in  Brookfield 
township,  Noble  county,  Ohio,  and  also  seventy-seven  acres,, 
more  or  less,  situated  in  Spencer  township,  Guernsey  county^ 
Ohio,  in  all,  three  hundred  and  sixty  acres,  more  or  less, 
during  her  natural  life-time ;  and  all  the  household  goods  that 
lam  in  possession  of  at,  my  decease,  are  to  remain  in  the 
possession  of  my  widow,  during  her  life-time.  At  the  death 
of  my  said  wife,  the  real  estate  aforesaid,  and  such  part  of  my 
household  goods  as  may  then  remain  unconsumed  and  unex- 
pended, I  give  and  devise  to  my  two  sons,  Silas  and  William 
^  Collins,  and  their  heirs.  If,  however,  either  of  my  said  two 
sons  should  die,  leaving  no  children  at  their  decease,  then  the 
share  of  said  property  above  devised  to  such  deceased  son^s  to- 
go  into  the  possession  of  tlie  surviving  son.  If,  in  case,  both 
my  two  sons,  Silas  and  William  Collins,  should  die,  leaving 
no  heirs,  then  the  property  above  described,  to  be  equally 
divided  among  my  heirs." 

It  is  claimed,  on  the  part  of  William  Collins,  the 
plaintiff  in  error,  that  by  the  will  of  his  father,  he  and  his 
brother  Silas,  each  took  a  vested  remainder,  in  fee  simple,  in 
one  undivided  half  of  the  lands,  defeasible  upon  the  contin- 
gency of  the  death  of  either,  leaving  no  children  at  his 
decease,  and  leaving  the  other  brother  to  survive  him.  It  i% 
contended,  however,  in  behalf  of  the  children  of  Silas  Collins^ 
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that  the  testator  intended  to  create,  and  did  create  an  estate 
tail,  and  that  they  will  inherit  in  fee,  the  estate  set  off  to 
William  bj  partition,  should  he  die,  leaving  no  children.  We 
do  not  so  oonstrue  the  words  of  the  will.  The  testator,  in  the 
first  instance,  gave  to  his  wife  a  life  estate  in  the  homestead 
farm.  At  her  death,  he  devised  the  real  estate  so  given  to  heiri 
to  his  two  sons,  Silas  and  William  Collins,  "and  their  heirs.*' 
If  we  pause  at  this  point,  and  do  not  consider  the  subsequent 
clauses  of  item  first,  of  the  will,  there  can  be  no  doubt  as  to 
.  the  meaning  of  the  language  of  the  instrument,  or  as  to  the 
intention  of  the  testator.  The  two  sons,  ih  plain  and  unmis- 
takable terms,  each  took  a  vested  remainder  in  fee  simple  in 
-one  undivided  half  of  the  lands,  determinable,  however,  upon 
a  certain  event.  The  words  of  inheritance  used  to  vest  the 
•estate  in  the  sons,  standing  alone,  are  to  receive  that  con- 
struction and  interpretation,  which  a  long  series  of  decisions 
has  attached  to  them,  unless  it  is  very  certain  they  were  used 
in  a  different  sense,  and  there  is  no  pretense  T>f  such  certainty 
in  the  present  case.  The  fee  simple  devised,  was  not  indefeas- 
ible, but  subject'  to  be  divested  upon  the  contingency 
expressed.  In  the  event  that  either  of  tha  sons  should  die, 
leaving  no  children  at  his  decease,  hisshareof  the  property  was 
to  pass  into  the  possession  of  the  surviving  brother.  The 
survivor  would  take  the  property,  after  the  determination  of 
the  estate  in  fee  simple  by  way  of  executory  devise.  But 
Silas  having  died,  leaving  at  his  decease,  two  sons,  his  only 
<;hildren,  and  heirs  at  law,  the  contingency  upon  which  his 
vested  remainder  in  fee  simple  would  be  divested, 
became  impossible,  and  his  children  are  now  the 
owners  in  fee,  of  the  moiety  of  the  lands  .  which 
was  set  off  to  them  in  the  partition  proceedings.  More- 
over, while  the  death  of  Silas,  leaving  children  at  his  decease, 
fixed  the  title  of  his  share  of  the  lands  in  his  offspring,  and 
thus  destroyed  the  limitation  over,  that  event  had  the  effect 
ot  relieving  William's  vested  remainder  in  fee  simple,  from  a 
liability  to  be  defeated.  If  William  should  die,  leaving 
-children  at  his  decease,  no  one  could  question  their  right,  as 
heirs  at  law,  to  a  fee  in  their  father's  share.  And  if  he 
should  die  without  leaving  children  at  his  decease,  there 
would  be  no  surviving  brother,  as  designated  in  the  will,  Wfaa 
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oould  take  possession  of  his  share  by  way  of  executory  devise* 
No  contingency  provided  for  by  the  testator,  can  now  arise^ 
which  can  curtail  the  fee  simple  estate  of  William,  as  vested 
by  the  plain  and  concise  words  of  his  father's  will.  Following 
the  well  settled  rules  for  the  interpretation  of  wills,  for  the  con- 
struction  of  written  in8truments,and  searching  for  the  testator's 
intention  in  the  language  contained  within  the  '*  four  corners" 
of  his  will,  we  can  find  no  satisfactory  reason  for  supplement- 
ing the  words,  "go  into  the  possession  of  the  surviving  son,*' 
with  the  words,  "  or  his  children,"  or  other  equivalent  words 
not  used  by  the  testator.  And  it  is  only  by  thus  supplying 
language,  upon  the  assumption  of  its  intended  use  by  the 
testator,  that  the  children  of  Silas  can  make  good  their 
claim  to  the  lands  set  off  to  William,  upon  the  event  of  his 
dying  without  leaving  children  at  his  death.  Furthermore, 
while  there  can  be  no  "surviving  son"  in  the  person  of 
Silas,  into  whose  possesion  William's  moiety  of  the  lands  can 
go,  the  contingenTsy  upon  which  it  might  go  to  the  heirs  of 
the  testator,  has  become  impossible.  The  death  of  both  Silas 
and  William,  leaving  no  heirs,  is  an  event  which  can  never 
occur,  and  hence  the  provision  of  the  will,  for  diiMding  among 
the  heirs  of  the  testator,  the  real  estate  described  in  item  first, 
has  become  entirely  inoperative. 

The  manifest  intention  of  the  testator  was,  that  his  two 
sons,  William  and  Silas,  should  together  occupy  the  farm,  and 
equally  enjoy  its  avails,  during  their  joint  lives.  And  with 
this  in  view,  he  bequeathed  to  them  all  his  stock  of  every 
ki^d,  with  all  the  farming  utensils  of  every  description,  of 
which  he  might  be  possessed  at  the  time  of  his  decease,  and 
also  such  partof  his  household  goods,  as  might  remain  uncon- 
sumed  and  unexpended,  at  the  demise  of  his  wife.  He  was 
doubtless  aware,  that  if  either  of  the  two  sons  should  die, 
leaving  children,  a  partition  of  the  farm  would  become  ex- 
pedient, if  not  absolutely  necessary,  and  in  such  an  emergency, 
as  the  children  would  become  the  absolute  owners  of  their 
father's  share,  a  sense  of  justice  and  a  desire  for  impartiality 
as  between  the  two  sons,  would  prompt  him  to  vest  in  his  sur- 
viving son,  an  estate  equal  in  quantity  to  that  of  the  brother's 
children.  And  such,  indeed,  was  the  operation  of  his  will — 
it  being  so  drawn,  that  by  the  death  of  Silas,  with  children 
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8uryiTing  him,  the  instrument  became  inoperative  as  to  its 
subsequent  limitation,  and  perforce,  gave  a  fee  simple  to 
William. 

It  would,  therefore,  be  a  forced  construction  to  hold  that  the 
testator,  by  his  will,  created  an  estate  tail  in  William  and 
Silas.  Estates  tail  are  not  favored  in  this  country,  but 
are,  in  fact,  either  prohibited,  or,  as  in  our  own  state,  very 
essentially  limited  and  curtailed.  The  presumption  is  against 
the  intention  to  create  them,  and  that  presumption  must  be 
overcome  by  language  entirely  free  from  ambiguity.  It  is 
insisted  that  the  testator,  when  he  made  the  devise  to  *^  Silas 
and  William  Collins  and  their  heirs,"  intended  **  heirs  of  their 
bodies,"  or,  "their  children  ;  "  and  that  in  providing, that  the 
property  "  devised  to  such  deceased  son  is  to  go  into  the  pos- 
session of  the  surviving  son,"  he  meant  the  surviving  son  or 
**his  children,"  thus  giving  William's  share  to  the  issue  of 
Silas,  in  the  event  of  William's  death  without  children.  As 
we  have  hereinbefore,  in  eflFect,  said,  such  an  interpolation  of 
language,  and  such  a  departure  from  the  legitimate  import  of 
words,  are  not  necessary  to  a  proper  construction  of  the  will, 
und  are  not  to  be  resorted  to  unless  authorized — ^as  they  are 
not  in  this  case— by  the  clearly  expressed  intention  of  the 
testator.  If  he  had  designed  to  give  the  two  sons  only  a  life 
estate  with  limitations  over,  it  would  have  been  very  easy  to 
use  the  ordinary  language  adapted  to  that  purpose.  When  de- 
vising the  farm  to  his  widow,  '*  during  her  natural  life-time," 
the  testator  failed  not  to  use  the  appropriate  words  for  such  a 
devise.  That  he  did  not  ignore  the  word  "  heirs  "  as  a  word 
of  inheritance  absolute,  is  evident  from  the  fact  that,  in  bis 
bequests  of  pecuniary  legacies,  it  is  omitted,  because  unneces- 
sary, while  it  is  employed  when  he  wishes  to  give  the  stone 
house  and  lot,  in  fee  simple,  to  bis  daughter,  Maria  Barnes. 

In  our  view,  by  clear  and  unequivocal  terms,  in  the  second 
clause  of  the  first  item  of  the  will,  William  took  a  vested  re- 
mainder in  fee  simple,  in  one  undivided  half  of  the  homestead 
farm ;  and,  as  the  contingency  upon  which  his  estate  might 
be  divested  became  impossible,  it  cannot  be  cut  down  to  a 
life  estate,  by  any  construction  given  to  the  subsequent 
clauses.  As  held  in  the  case  of  ThomhiU  et  al,  y.  Hatty  2 
Clark  &  Finn.  22,  "  It  is  a  rule  of  the  court,  in  construing 
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written  instraments,  that  when  an  interest  is  given,  or  an 
estate  oonireyed  in  one  clause  of  the  instrament,  in  clear 
and  decisive  terms,  such  interest  or  estate  cannot  be  taken 
away,  or  cut  down,  by  raising  a  doubt  upon  the  extent  and 
meaning,  and  application,  of  a  subsequent  clause,  nor  by 
inference  therefrom,  nor  by  any  subsequent  words  that  are 
not  as  clear  and  decisive  as  the  words  of  the  clause  giving 
the  interest  or  estate." 

The  judgment  of  the  court  of  common  pleas  must  be  re- 
versed, and  the  will  construed  as  prayed  in  the  petition  and 
cross-petitions. 

[To  appear  in  40  Ohio  St.]-  Judgment  accordingly. 


OOVT&AOT— PUADniO-OOniTZOV  PBSOmXHT. 

{Ohio  Supreme  Cburt  C&mminion.    Nov.  20, 1888.) 

LOREN    ST  AL.  V.   HlLLHOUSE. 
April  26,  1877,  H.  Indorsed  and  transferred  -to  L.  A  Co.,  the  promis- 
sory note  of  8.  A  8.  for  the  sum  of  |700,  dated  Biaroh  1, 1877,  and  dne 
in  six  months.   In  consideration  therefor,  L,  A  Co.,  delivered  to  H.  a 
piano  valued  at  |460,  and  |60  in  money.  They  also  agreed  to  pay  H.  |6(^ 
in  six  days,  and  |160  when  the  note  should  be  collected.  One  month 
befcnre  the  note  became  du6,  L.  A  Co.,  for  a  valuable  consideration,, 
•old  and  indorsed  it  to  M.  without  recourse.    On  the  nineteenth  of 
September,  1879,  H.  commenced  an  action  against  L.  A  Co.,  to  re- 
cover the  1160,00  with  interest  from  August  2, 1877.    He  did  not  aver 
that  the  note  had  been  coUected. 
JEfeid.*    H.  could  maintain  the  action. 
Error  in  the  District  Court  of  Franklin  County. 
In  April,  1877,  Hillhouse  entered  into  an  agreement  with  J. 
M.  Loren  A  Co.,by  which  he  agreed  to,  and  did  indorse  and  trans- 
fer to  them  a  promissory  note,  made  payable  to  him  by  Mary 
8.  Spencer  and  Wm.  H.  Spencer,  for  the  sum  of  $700.    The 
note  bore  date  of  Marcl^  1,  1877,  and  became  due  six  months 
after  date.    In  consideration  for  this,  J.  M.  Loren  A  Co.  gave 
to  Hillhouse  a  piano  of  the  value  of  $450,  and  $50  in  money. 
They  also  promised  to  pay  $50  in  six  days,  which  was  done» 
and  $150  "  when  the  note  was  collected." 

On  the  second  day  of  August,  1877,  and  before  the  note  be- 
came due,  Loren  A  Oo.,  for  a  valuable  consideration,  sold, 
transferred  and  indorsed  the  note  to  J.  M.  Montgomery,  with- 
out recourse.     September   16,  1879,  and  before  the  last  as- 
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signee  had  collected  the  amount  due  upon  the  note  from  the 
makers,  Hillhouse  commenced  an  action  against  J.  M.  Loren 
A  Co.,  to  recover  from  them  the  $150.  To  the  petition  a  de- 
murrer was  filed,  and  overruled  by  the  court  of  common 
pleas.     The  district  court  affirmed  this  judgment. 

WaUon  &  Burr^  for  plaintiffs. 

D.  K.  WaUon^  for  defendant. 

Nash,  J.  The  courts  below  held  that  Hillhouse  had  a  right 
of  action  against  J.  M.  Loren  &  Co.,  upon  the  second  day  of 
August,  1877,  when  for  a  valuable  consideration,  and  without 
recourse,  they  assigned  the  note  to  J.  M.  Montgomery.  The 
majority  of  this  court  approve  of  the  conclusion  reached  by 
the  common  pleas  and  district  courts. 

At  the  time  J.  M.  Loren  A  Co.  agreed  with  Hillhouse  to  re- 
ceive the  note  and  to  pay  him  $150,  when  it  should  be  col- 
lected, they  became  the  trustees  of  Hillhouse  for  the  collection 
of  the  note  and  for  the  payment  of  the  proceeds  to  him,  to  the 
extent  of  SloO.  As  soon  as  they,  for  a  valuable  consideration, 
assigned  the  note  to  Montgomery,  without  recourse,  they  lost 
all  control  over  it,  and  placed  it  beyond  their  power  to  execute 
their  part  of  the  trust,  to-wit :  to  pay  to  Hillhouse  the  amount 
named,  out  of  the  proceeds  when  collected.  From  the 
moment  they  parted  with  the  power  to  perform  their  part  of  the 
trust,  they  were  liable.  To  hold  otherwise  might  be  a  great 
hardship  in  a  case  that  can  easily  be  supposed. 

B  has  A's  note  for  85,000,  due  in  one  year.  B  assigns  the 
note  to  C  upon  the  payment  of  $2,500,  and  C's  agreement 
that  he  will  pay  the  remaining  $2,500  *vhen  the  note  is  col- 
lected. C  assigns  the  note  to  D  and  receives  the  full  amount, 
$5,000,  therefor ;  D  concludes  that  the  note  is  a  good  invest- 
ment, and  arranges  with  A  that  it  shall  not  be  paid  when 
due,  but  extends  the  payment  thereof  for  five  years  thereafter. 
K  the  theory  of  the  plaintiflb  in  error  be  true,  B  will  be  kept 
out  of  the  use  of  his  $2,500  for  five  years,  and  0  will  enjoy  the 
use  of  $2,500,  which  do  not  belong  to  him,  for  the  same 
period. 

In  the  absence  of  an  averment  to  the  contrary,  it  is  reason- 
able to  suppose  that  when  J.  M.  Loren  ft  ^Co.  assigned  the 
note  to  Montgomery,  they  received  full  value,  $700,  therefor. 
If  this. is  80^  they  have  been  paid  ip  full  for  the  piano,  the 
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$100  advanced  has  been  returned,  and  they  have  $150  which 
do  not  belong  to  them.  It  would  not  be  just  to  hold  that  they 
had  a  right  to  use  and  enjoy  this  money  until  the  assignees  of 
the  note  saw  fit  to  collect  it. 

Judgffient  offirtMa. 

Gbangbr,  C.  J.  and  McCauley,  J.,  dissenting.  The  parties 
expressly  agreed  that  the  $150  was  to.  be  paid  ''when  said 
note  wad  collected."  To  collect  a  note  is  a  very  different 
act,  from  either  a  pledge  or  a  sale  of  it.  The  contracting 
parties  were  business  men,  and  presumably  familiar  with  all 
these  acts  so  likely  to  be  done  in  connection  with  a  note,  and 
with  the  wvrds  by  which  each  act  was  usually  described.  If 
Hillhouse  wished  to  retain  a  right  to  receive  the  $150  in 
case  Loren  &  Co.  '^sold,"  or  ''realized,"  on  the  note,  he  could 
easily  have  inserted  the  proper  word,  or  words,  if  that  was 
the  real  contract.  Construed  according  to  the  ordinary  mean- 
ing of  the  words,  the  contract  meant  that  Hillhouse  was  to  re- 
ceive the  $150  whenever  the  whole  note-was  collected  from  the 
makers,  or  from  him,  as  indorser.  -If  called  upon  to  respond 
in  that  character,  by  Loren  &  Co.,  he'could  have  "  set  off"  the 
$150.  If  the  whole  note  had  been  collected  from  him,  as  in- 
dorser, by  a  purchaser  for  value  before  due  without  notice,  he 
could  then  have  sued  Loren  &  Co.  for  the  $150. 

The  cases  cited  by  counsel,  where  parties  were  allowed  to 
collect  before  the  happening  of  the  event  by  which  the  time 
of  payment  was  to  be  determined,  are  cases  where  it  was  evi- 
dent from  the  contract,  that  actual  payment  was  intended  to 
be  made,  and  the  event  referred  to  as  fixing  the  time  for  pay- 
ment became  impossible,  without  the  fault  of  the  payee,  or 
was  delayed  by  the  act  or  fault  of  the  holder. 

In  this  case  the  collection  remained  easily  feasible.  Judg- 
ment was  rendered  against  Hillhouse,  as  indorser,  on  March 
15,  1878,  only  six  months  after  the  noje  fell  due.  All  that 
Hillhouse  had  to  do,  was  to  pay  the  judgment,  and  at  once 
sue  Loren  <fe  Co.  for  the  $150.  On  September  5,  1877,  it  was 
his  duty,  under  his  indorsement,  to  make  full  payment  of  the 
note,  to  the  then  holder.  If  he  had  fulfiled  his  own  contract 
he  would  have  been  then  entitled  to  sue  Loren  &  Co.  for  the 
$160.  By  the  judgments  here  complained  of,  although 
actually  in  default  himself,  he  was  held  entitled  to  sue  on 
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September  16,  1877.  As  he  so  sued  in  September,  1877 ;  as  (he 
note  never  'has  been  collected;  as  the  petition  does  not 
attempt  to  aver  that  collection  had  become  impossible,  with- 
out Hillhouse's  fault,  we  think  the  demurrer  to  the  petition 
should  have  been  sustained,  and  that  the  judgments  below 
should  l>e  reversed. 
[To  appear  in  40  Ohio  St.] 


PLEA  nr  BAll-SSPASATB  SUITS  OH  8AMB  COVSVAVT. 
{Ohio  Supreme  Oovrt  OommisgUm,    December  4, 1H88.) 

Pox  V.  Althorp. 

A  tenant  covenanted  to  pay  as  rent  "  twelve  hundred  doUara  per  annum, 
payable  in  monthly  installments  of  one  hundred  dollars  at  the  first 
of  each  and  every  month."  Installments  for  four  months  being  due 
and  unpaid,  the  landlord  began,  at  the  same  time  in  a  justice's  court 
two  suits— one  for  November  and  December— the  other  for  January 
and  February,  the  bill  of  particulars  in  each  case  referring  to  the 
same  lease.  A  trial  as  to  November  and  December  resulted  in  a  ver- 
dict for  the  plaintiff  for  eighty  dollars,  and  at  the  same  timOiOn  thesame 
evidence,  J  udgmen  t  for  the  same  sum  was  rendered  in  each  case  against 
the  tenant.  He  appealed  the  case  for  January  and  February;  paid 
the  other  Judgment  and  then  pleaded  it  in  bar  in  the  common  pleas. 
The  record  shows  no  objection  by  him,  in  any  form,  in  the  justice's 
court,  to  the  separate  suits  on  the  same  covenant. 

Heid:  As  the  case  was,  the  plea  was  insufficient. 

Error  to  the  District  Court  of  Hamilton  County 
In  a  lease  dated  January  21,  1875,  Althorp  covenanted  to 
pay  to  Pox,  as  rent,  for  the  premises  described  therein,  during 
the  term,  '*  twelve  hundred  dollars  per  annum,  payable  in 
monthly  installments,  at  the  first  of  each  and  every  month." 
The  installments  payable  on  the  first  day  of  September,  Oc- 
tober, November. and  December,  1877,  and  of  January,  Feb- 
ruary, and  March,  1878,  remaining  unpaid,  Pox,  on  March  19, 
1878,  began,  at  the  same  time,  four  suits  against  Althorp,  be- 
fore a  justice  of  the  peace,  his  bills  of  particulars  all  plainly 
referring  to  the  same  lease  and  claiming  the  rent  due  in  Sep 
tember  and  October,  in  one ;  that  for  November  and  December, 
in  another;  that  for  January  and  February,  in  the  third,  and 
that  for  March,  in  the  fourth.  Althorp  made  defense,  and 
the  case  for  September  and  October  was  tried  to  a  jury,  which 
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found  a  verdict  in  favor  of  Fox  for  eighty  dollars,  and  judgment 
was  rendered  on  the  verdict.  On  the  same  evidence,  the  justice 
rendered  judgment  for  a  like  sum  in  each  of  the  other  actions. 
Althorp  paid  the  judgment  for  the  installments  due  in 
November  and  December,  1877;  appealed  from  the  other 
judgments  to  the  common  pleas,  and  there  pleaded  the  satis- 
fied judgment  in  bar.  Issue  joined  on  this  plea  in  one  case, 
was  tried  by  the  court  (a  jury  being  waived),  which  ;made  a 
finding  and  judgment  for  the  pluiutifi*.  A  motion  for  a  new 
trial  was  overruled,  and  a  bill  or  exceptions,  presenting  all  the 
evidence,  taken.  This  included  the  bills  of  particulars  in  all 
the  cases,  and  the  oral  testimony  of  the  justice  relating  the 
proceedings  in  his  court.  This  disclosed  no  objection  of  any 
kind  by  Althorp  to  the  severance  of  the  claim  of  Fox.  On 
error,  the  district  court  reversed  the  judgment  of  the  common 
pleas,  and  Fox  here  asks  a  reversal  of  the  district  court. 

WtUain  &  Worthington,  for  plaintiff  in  error. 

/.  ShrodeTy  for  defendant  in  error. 

Granger,  C.  J.  Counsel  upon  both  sides  have  ably  argued 
for  and  against  the  right  of  a  landlord  to  maintain  separate 
actions  for  overdue  installments  of  rent,  in  a  case  such  as 
this,  and  they  have  furnished  the  commission  with  references 
to  leading  cases  in  many  other  states,  and  in  English  courts. 
It  is  evident,  that  where  such  severance  is  forbidden,  and  a 
plea  of  former  recovery  sustained,  the  rule  is  based  upon 
two  grounds:  first,  a  plaintiff  is  presumed  to  have  included 
in  his  cause  of  action,  everything  due  to  him  thereon,  up  to 
the  time  when  he  began  suit,  and,  after  judgment  rendered, 
he  is  estopped  from  claiming  that  more  was  due.  And,  second, 
to  prevent  oppression  of  a  defendant  by  compelling  him  to 
pay  unnecessary  costs.  The  record  before  us,  discloses  that  Fox, 
at  the  moment  he  began  suit,  asked  for  all  the  rent  then  due, 
although  he  prayed  for  four  judgments  instead  of  one. 
Hence,  he  did  nothing  to  raise  an  estoppel.  The  bills  of 
particulars  disclosed  that  the  four  actions  were  lor  overdue 
rent  under  the  same  lease,  but  it  does  not  appear  that  Althrop 
made  any  objection  to  the  severance,  or  that  he  sought,  as 
soon  as  judgment  was  rendered  in  the  case,  tried  to  the  juxy, 
to  plead  it  in  bar  of  the  other  three  actions.  As  presented  in 
the  bill  of  exceptions,  the  fair  presumption  is,  that  he  acqui- 
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esced  in  the  severance  as  enabling  them  to  promptly  try  their 
dispute  in  a  justice's  court.  It  appears  that,  practically,  the 
four  suits  were  tried  as  one,  and  that  his  defense  reduced  his 
rent  from  one  hundred  dollars  per  month,  to  forty  dollars, 
without  interest.  Where  it  is  evident  that  a  defense  \spurdy 
iechnicaly  the  conduct  of  the  defendant  presenting  it,  should 
be  scrutinized  by  the  court,  and  if  it  does  not  appear  that  he 
set  it  up  at  his  first  opportunity,  it  ought  not  to  afterward 
avail  him. 

Judgment  of  the  district  court  reversed^ 
and  that  of  the  common  pleas  affirmed, 
[To  appear  in  40  Ohio  St.] 


DOWXE-MOBTOAGB    8IGHBD    BT    WIFB~8ATI8BIBB    OUT   OB    PBE- 

SOXALTT. 

{Ohio  Supreme  Omtrt  OommiesUm,    December  IS,  18S8.) 
Kling  V.  Ballentine. 

B.  died  testate,  leaving  land  inonmbered  by  a  mortgage,  for  Ms  debt, 
made  by  himself  and  wife,  who  aarvived  him.  She  daly  elected  to 
take  under  the  law,  and  not  under  the  wiU.  The  land  was  sold  upon 
a  proper  petition  of  the  administrator  with  will  annexed.  The  pro- 
ceeds of  the  land,  added  to  the  personalty,  made  a  sum  large  enough 
to  pay  all  debts  (including  the  mortgage);  the  statutory  allowance 
for  one  year;  the  costs  of  administering  the  estate;  dower  in  the 
entire  proceeds  of  the  land,  and  leave  a  surplus  for  the  devisees. 

HHd:  The  widow,  as  against  the  devisees,  is  entitled  to  dower  in  the 
entire  proceeds  of  the  land. 

Errob  to  the  District  Court  of  Marion  County. 

On  the  thirty-first  day  of  January,  A.D.  187S,  John  Ballen- 
tine was  seized  in  fee  simple  of  a  tract  of  land  in  Marion 
county,  Ohio,  containing  one  hundred  and  twenty  acres.  On 
that  day,  he  and  his  wife,  Adaline,  mortgaged  it  to  F.  A  R. 
Lazarus  &  Co.,  to  secure  a  promissory  note  of  the  husband, 
for  $3,000,  payable  three  yea^s  after  date,  with  interest  at 
eight  per  cent.  John  died  testate,  and  his  will  was  admitted 
to  probate  in  January,  1879.  Adalinc  survived  him,  and  in 
due  form  of  law,  declined  to  take  under  the  will.  His  daughters, 
Emma  and  Julia,  were  his  only  other  devisees  and  legatees. 
Administration,  with  the  will  annexed,  was  granted  to  A.  H. 


.  1 
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Kling.  The  debts  (including  said  mortgage  note)  exceeded 
the  personal  estate.  The  administrator  duly  filed  in  the  pro- 
bate court  a  petition,  making  all  interested  parties  defend- 
ants, for  the  sale  of  the  land  to  pay  debts.  The  mortgagees 
answered,  setting  up  their  mortgage  claim.  The  widow,  by 
answer,  waived  the  assignment  of  dower  by  metes  and  bounds ; 
claimed  dower  in  the  entire  tract ;  averred  that  she  was  fifty- 
four  years  of  age,  and  asked  the  court  to  "  allow  her,  in  money, 
the  value  of  her  dower  in  the  proceeds  of  a  sale  of  the  premi- 
ses." The  land  sold  for  $3,300.  The  sum  required  to  pay 
the  mortgage  was  $3,249.^3-100.  The  proceeds  of  the  personal 
estate  amounted  to  $5,029.25.  The  unsecured  debts  were 
$3,212.07.  The  sum  in  the  administrator's  hands  was  large 
enough  to  pay  all  the  d^ts  (including  the  mortgage) ;  also 
all  the  costs  of  administration ;  to  give  full  dower  to  the 
widow  in  the  entire  proceeds  of  the  land,  and  leave  a  surplus 
for  the  devisees. 

The  probate  court  allowed  dower  only  in  the  surplus  of 
$50.67,  found  by  deducting  the  mortgage  debt  from  the  pro- 
ceeds of  the  land. 

The  common  pleas,  on  error,,  reversed  the  judgment  of  the 
probate  court  and  gave  to  the  widow,  dower  in  the  entire  pro- 
ceeds of  the  land. 

The  district  court  affirmed  the  judgment  of  the  common 
pleas,  and  this  court  is  asked  to  reverse  the  last  two  judg- 
ments. 

Marriott  &  Hughes^  for  plaintiff  in  error. 

W,  0.  DaviSy  and  McNeal  &  Woljord^  for  defendant  in  error. 

Oranqer,  C.  J.  We  have  carefully  examined  all  the  cases 
cited  by  counsel,  and  many  others^  without  finding  one  in 
which  the  precise  question  here  presented  was  adjudicated. 
In  England  a  strict  technical  rule  obtained,  by  which  the  act 
of  the  wife  in  joining  in  the  execution  of  the  mortgiage,  was 
held  a  bar  to  her  entire  dower,  unless  the  legal  estate  in  the 
land  had  become  again  vested  in  the  husband,  before  his 
death,  by  proper  extension  of  the  title  of  the.  mortgage. 
American  courts,  however,  hold  the  wife  entitled  to  dower  in 
the  equity  of  redemption.  SeeXlhancellor  Kent  in  Tabde  v. 
Tabde,  1  Johns  Ch.  45,  and  TitoB  v.  NeUaon,  5  Johns  Ch.  452. 
In  Hawley  v.  Bradfordy  9  Paige  200,  Chancellor  Walworth 


X 
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8aid:  ''It  is  settled  law  that  where  the  wife  pledges  her 
separate  estate,  or  the  reversionary  interest  in  her  real  prop- 
erty, for  the  debt  of  her  husband,  she  is  entitled  to  the  or- 
dinary rights  and  privileges  of  a  surety.  If  the  same  prin- 
ciple is  to  be  applied  to  the  case  of  the  wife  joining  in  a  mort- 
gage of  the  real  estate  of  the  husband,  for  the  purpose  of 
barring  her  contingent  right  of  dower  therein,  the  clain^  of 
the  exceptant  in  this  case  must  be  sustained.  For  the  equit- 
able claim  of  the  surety  to  have  the  mortgage  satisfied  out 
of  that  estate,  or  interest,  in  the  premises  which  belongs  to 
the  principle  debtor  alone,  is  entitled  to  a  preference  over  the 
claims  of  the  subsequent  incumbrancers,  to  have  their  debts 
satisfied  out  of  the  same  estate  or  interest  in  the  premises.  I 
am  not  aware  of  any  decision,  however,  in  which  the  principle 
of  suretyship  has  been  applied  to  a  case  like  the  present. 
*  *  *  Strictly  speaking,  the  wife  has  no  estate  or  interest 
in  the  lands  of  her  husband,  during  his  life,  which  is  capable 
of  being  mortgaged  or  pledged,  for  the  payment  of  his  debt. 
Her  joining  in  the  mortgage,  therefore,  merely  operates  by 
way  of  release  or  extinguishment  of  her  future  claim  to 
dower  as  against  the  mortgagee^  if  she  survives  her  husband ; 
but  without  impairing  her  contingent  right  of  dower  in  the 
equity  of  redemption."  The  italics  in  the  quotation  are  ours. 
We  quote  Chancellor  Walworth  thus  fully,  because  the  case 
is,  perhaps,  the  strongest  one  in  implications  favorable  to  the 
plaintiff  in  error  here.  It  seems  evident  that  the  chancellor 
was  considering  the  question  as  between  the  widow  and  sub- 
sequent incumbrancers,  holding  liens  upon  her  husband's  in- 
terest acquired  in  hid  life-time.  The  holding  is  based  upon 
the  nature  of  ''  dower  inchoate."  As  against  it,  incumbrances 
created  in  his  own  estate  by  the  husband,  in  his  life-time,  were 
prior  in  time  to  her  '*  dower  complete,"  and  the  holders  could 
successfully  resist  any  effort  by  the  widow  to  require  the 
owner  of  the  joint  mortgage  to  first  consume  the  husband's 
interest,  if  by  so  doing  he  oould  prejudice  their  rights.  But 
the  widow  and  the  devisees  take  at  th%  same  moment  (the 
death  of  the  testator):  she,  dower  complete;  they,  estates 
given  by  the  bounty  of  the  testator.  As  between  her  and 
them,  the  question  is  very  different  from  the  one  decided  by 
the  chancellor. 
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A  strict  construction  of  the  words  ''  entitled  to  dower  in  the 
equity  of  redemption,"  would,  perhaps,  make  absolute  the 
status  found  existing  at  the  moment  of  the  husband's  deceiise : 
pay  the  mortgage  out  of  the  proceeds  of  the  land  and  endow 
the  widow  in  the  surplus  only.  We  think  the  chancellor, 
having  before  him  no  contest  between  widow  and  heirs,  or 
devisees, callingfor  a  study  of  that  construction,  very  naturally 
used  the  language  quoted,  without  expressly  limiting  its  ap- 
plication to  the  case  before  him.  Yet,  even  he,  limits  the  bar 
of  her  dower  by  the  words  *'  as  against  the  mortgagee."  The 
American  cases,  with  one  voice,  say  that  a  wife,  by  joining 
her  husband  in  the  mortgage,  is  bound  by  her  dower  in  the 
mortgaged  premises,  as  against  the  mortgage.  She  can  claim 
nothing  that  will  injuriously  affect  the  rights  of  the  mort- 
gagee, or  of  any  claimants  by,  through,  or  undef^him. 

In  Ohio,  the  legal  estate  is  in  the  mortgagor  until  condition 
broken.  -After  that  it  is  still  in  the  mortgagor  as  to  all  the 
world,  except  the  mortgagee.     Ely  v.  McQuirSj  2  Ohio  223. 

This  Ohio  doctrine  is  as  far  as  possible  from  the  English 
rule  before  referred  to.     In  Ohio  also,  the  debt  is  ihs  thing. 

The  mortgage  is  one  of  its  incidents,  and  is  transferred  by 
an  indorsement  of  the  note,  to  a  new  holder.  We  think  it 
follows,  logically,  that  a  widow,  who,  as  wife,  joined  in  mort- 
gaging her  husband's  land  to  secure  the  payment  of  his  debt, 
is  entitled  to  dower  in  all  of  the  land,  subject  only  to  the 
right  of  the  holder  of  the  mortgage  debt  to  full  ^  payment. 
Thd  administrator  is  required  by  statute  to  pay  the  mortgage 
debt,  if  it  has  been  properly  presented  and  allowed.  The 
personal  assets  in  his  hands  must  be  applied,  actually  or  con- 
structively, to  pay  coats  of  administration,  the  statutory 
allowance  for  one  year,  and  debts,  before  he  can  resort  to  the 
realty.  It  is  only  when  he  ^'  shall  ascertain  that  the  personal 
estate  will  be  insufficient  to  pay  off  the  debts  of  the  deceased, 
with  the  allowance  to  the  widow  and  children,  for  their  sup- 
port'twelve  months,  and  the  charges  of  administering  the 
estate,"  that  he  can  legally  ask  for  a  sale  of  realty.  If  the 
personal  estate  is  large  enough  to  pay  all  costs,  the  allowance, 
and  debts,  he  must  so  apply  it,  notwithstanding  some  of 
these  debts  are  secured  by  mortgage.  In  such  a:  case,  would  it 
be  seriously  claimed  that  the  widow  should  not  have  dower 
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in  the  whole  land?  But  if  the  heir's  share  of  the  personalty 
may  be  reduced  by  payment  of  the  mortgage  debt  (thereby 
relieving  the  widow's  dower),  upon  what  principle  can  it  be 
claimed  that  their  share  of  the  realty  should  not  be  in  like 
manner  applied,  when  the  personalty  proves  insufficient? 
for  in  Ohio,  when  the  personalty  will  not  pay  the  decedent's 
debts,  his  realty  is  made  assets  for  the  administrator  to  the 
extent  of  the  need.  A  doweress  takes  by  purchase,  and  not 
by  testament,  or  inheritance.  The  rights  of  a  purchaser  aiy 
paramount  to  those  of  heir,  devisee  or  legatee.  By  executing 
such  a  mortgage,  she  conveyed  nothing  to  her  husband,  and 
therefore,  because  of  it,  no  part  of  her  dower  could  pass  from 
him  by  dissent,  or  will.  The  mortgagee  was  hia  creditor,  en- 
titled to  full  payment  out  of  his  esti.te,  with  a  right  to  con- 
sume her  dower,  if  it  should  be  necessary  so  to  do  in  order  to 
obtain  full  payment  of  the  debt.  We  hold,  therefore,  that 
the  court  of  common  pleas  did  not  err  in  granting  to  Mrs. 
Ballentine  dower  in  the  entire  proceeds  of*  the  land.  Of 
course  she  should  bear  her  proper  share  of  the  costs  in  the 
probate  court  incurred  in  settjing  her  dower.  This,  that 
court  can  require. 

[To  appear  in  40  Ohio  St.]  Judgment  nffirmed. 


BID-eOTlVABTB  OV  WABIAVTT  BT  WABRTTTO  WOHAB-BXVlinre 

VPOB  SBFABATB  BRATB. 

{Ohio S^^ems  Ocmrt  CbmmisHon.    Dea  IS,  18(S8.) 

Gbrlach  «.  Rbdimobr. 

A  married  woman  sold  and  oonvejed  her  separate  real  estate  bj  war- 
ranty deed.  She  Joined  her  husband  in  the  covenants  of  the  deed,  in 
which  the  following  words  were  need  : 

**  And  the  said  BClohael  Redinger  and  BUsa  Redinger,  she  ooTenanting  in 
lier  own  right  and  as  the  owner  thereof,  do  hereby  oovenant  that 
they  liave  fall  power  to  oonvey  the  same;  that  the  title  so  oonveyed 
la  dear,  tree  and  nninonmbered,  and  further  that  they  will  warrant 
and  defend  the  same  against  all  claim  or  claims  of  all  persons  whom* 


Two  Talld  liana— taxes  and  a  mechanic's  lien— existed  npon  the  real 
estate  at  the  time  the  dood  wa4  executed  and  delfyered,  which  were 
afterwards  paid  and  discharged  by  the  grantee.  Blisa  Redinger 
brought  an  action  to  recover  a  balance  of  unpaid  pnrchase  money, 
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and  the  grantee  soaght  la  the  oourt  below  to  have  the  amounts, 
which  he  paid  to  discharge  the  liens,  ded  noted  from  the  amount  of 
the  purchase  money  claimed  to  be  due. 
Heidi  That  by  the  covenants,  so  worded,  she  charged  her  separate 
estate  with  the  removal  of  the  incumbrances,  and  the  grantee  was 
entitled  to  havn  the  sums  paid  by  him,  to  disoliarge  them,  deducted 
from  the  unpaid  purchase  money. 

Error  to  the  District  Court  of  Scioto  County. 

Eliza  Redinger,  a  married  woman,  was  the  owner  of  certain 
r^l  estate  as  her  separate  property.  On  the  tenth  day  of 
August,  1871,  she  sold  the  land  to  Conrad  Gerlach  for  a  con- 
sideration of  $2,400.  Of  this  Bum$I,M)0  was  paid  in  money, 
and  $800  remained  to  be  paid  partly  in  work,  and  the  bal- 
ance due,  after  the  work  was  completed,  in  money.  The  real 
estate  was  conveyed  by  deed  of  general  warranty,  and  Eliza 
joined  with  her  husband,  Michael  Redinger,  in  the  covenants 
in  the  deed,  and  used  the  following  language: 

**  And  the  said  Michael  Redinger  and  Eliza  Redinger,  she 
covenanting  in  her  own  right,  and  as  the  owner  thereof,  do 
hereby  covenant  that  they  have  full  power  to  convey  the  same ; 
that  the  title  so  conveyed  is  clear,  free  and  unincumbered, 
and  further,  that  they  will  warrant  and  defend  the  same 
against  all  claim  or  claims  of  all  persons  whomsoever." 

At  the  time  of  the  execution  of  this  deed,  there  were  two 
li^ns  upon  the  property  : 

First,  A  mechanic's  lien  in  favor  of  M.  Kricker,  adminis- 
trator, against  Eliza  Redinger,  for  materials  furnished, 
amounting  to  $87.16,  which  Gerlach  paid  October  5,  1872. 

Second.  A  lien' for  taxes  for  1870  and  1871,  which,  with  the 
penalty,  amounted  to  $61.76,  which  Gerlach  paid  in  1873. 

BDth  these  sums  were  paid  by  Gerlach  to  save  the  property 
from  sale. 

On  the  second  day  of  September,  1877,  Eliza  Redinger 
brought  an  action  to  recover  the  balance  of  the  $800  due  her, 
after  deducting  the  value  of  the  work  done,  and  the  error 
complained  of  is,-that  Gerlach  was  not  permitted  to  deduct 
from  the  balance  of  the  $800  remaining,  the  sums  of  money 
paid  by  him  to  release  the  property  from  these  liens. 

J,  W,  Bannon  and  T,  C,  Anderson^  for  plaintiff. 

Moore  &  Newmany  for  defendant. 

Nash,  J.    In  the  contract  for  the  sale  and  conveyance  of 
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her  separate  real  estate,  witnessed  by  the  deed  of  conveyance^ 
with  its  coyenants,  peculiarly  worded,  Eliza  Redinger  agreed 
that  her  separate  property  should  be  charged  with  the  pay- 
ment of  all  liens  that  were  upon  the  real  estate  at  the  time. 
This  was  just  as  much  a  part  of  the  contract,  as  was  Gerlach's 
promise  to  pay  a  part  of  the  purchase  money  at  a  future  date. 
When  Mrs.  Redinger  brought  an  action  to  enforce  Oerlacfa's 
unperformed  part  of  the  contract,  to  wit:  the  payment  of  the 
balance  of  the  purchase  money,  Oerlach  had  the  right  to  have 
deducted,  therefrom,  the  amounts  which  he  had  .paid  to 
remove  the  liens,  subsisting  upon  the  property  at  the  time  of 
the  agreement.  The  recent  decisions  of  the  Supreme  Court 
of  Ohio,  have  tended  to  enlarge  the  rights  of  married  women 
in  regard  to  their  separate  estates,  and  consequently  greatly 
increased  their  liabilities.  Our  conclusion  in  this  case,  is  in 
harmony  with  the  spirit  of  these  decisions. 

Judgment  reversed. 

DicKMAN,  J.,  dissented,  and  Martin,  J.,  did  not  sit  in  the 
case. 

[To  appear  in  40  Ohio  St.] 
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oLirsiys  AS  to  pasties. 

{Ohio  Supreme  OourL    December  12, 1888.) 

Bullock  et  al.  v.  Kilgour. 

K.,  a  creditor  of  an  insolvent  corporation,  brought  suit  against  its  stock- 
holders, including  H.,  B.and  L.,to  enforce  their  individual  liability 
as  stockholders,  for  the  benefit  of  the  creditors  of  the  corporation, 
aitd  obtained  judgment  against  such  stockholders  respectively  fbr 
the  amounts  found  to  be  required  for  the  payment  of  the  debts  of 
the  corporation ;  and  the  court  appointed  a  r^vtiver  to  collect  the 
amounts  for  which  Judgment  vras  rendered,  and  apply  the  money  to 
the  payment  of  such  debts.*  K.  afterwards  filed  a  supplemental  peti- 
tion against  B.  and  L.,  alleging  that  an  execution  issued  against  H., 
upon. such  judgment,  had  been  returned  unsatisfied,  that  he  was 
insolvent,  that  he  acquired  his  stock  from  B.  and  L.,  who  had  held 
and  owned  it,  and  praying  Judgment  against  B.  and  L.  for  the  amount 
of  the  judgment  rendered  against  H. 

Reid: 

The  judgment  rendered  in  the  action  brought  by  K.  is  a  final  Judgment, 
conclusive  upon  K.,  and  the  other  creditors,  as  to  the  liability  of  the 
several  stockholders  who  were  parties  to  the  action. 
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Error  to  the  Saperior  Court  of  Ciacinaati. 

In  Julj,  1868,  Charles  H.  Kilgoar  filed  a  petition  in  the 
Superior  Coart  of  Cincinnati,  against  the  Pendleton  Street 
Railroad  Company,  the  Franklin  Bank,  of  Cincinnati,  John 
J.  Hooker,  Anthony  D.  Bullock,  Henry  Lewis,  and  others, 
alleging  that  he  had  recovered  a  judgment,  which  was  still  in 
force  and  unsatisfied,  against  the  street  railroad  company,  a 
corporation  of  which  he  and  the  other  defendants,  except  the 
Franklin  bank,  were  the  stockholders;  that  the  Franklin 
bank  had  also  obtained  judgment  against  the  company,  and 
that  there  wdre  other  debts  due  from  the  company ;  that  the 
entire  property  of  the  company  had  been  sold,  and  the  pro- 
ceeds applied  to  the  payment  of  other  debts,  and  that  the 
company  was  wholly  insolvent ;  that  each  of  the  stockholders 
was  liable  to  the  plaintifi^,  and  the  other  creditors  of  the  com- 
pany pro  rata  with  the  other  stockholders,  to  such  amounts  as 
were  unpaid  on  their  stock,  and  in  a  sum  of  money  equal  to 
the  amount  of  his  stock,  or  to  such  proportion  theifeof  as 
might  be  required  to  pay  all  the  debts  of  the  company ;  but 
that  controversies  had  arisen  among  said  stockholders  as  to 
the  number  of  shares  of  stock  held  by  them  respectively,  and 
the  amounts  for  which  they  were  liable.  The  petition  prayed 
that  an  account  might  be  taken  of  the  debts  of  the  company, 
and  to  whom  owing ;  and  also  of  the  stockholders  of  the  com- 
pany, the  amount  of  stock  held  by  each,  the  amount  due  on 
the  stock,  and  also  due  for  the  extra  liability  of  one  hundred 
per  cent.;  that  an  assessment  might  be  made  on  the  stock- 
holders, in  proi)ortion  to  their  liability,  of  such  sums  as  would 
be  sufficient  to  pay  all  the  debts  of  the  company ;  that  judg. 
ment  might  be  rendered  against  the  stockholders  respectively, 
for  the  sums  so  assessed,  and  for  other  relief.  The  case  was 
referred  to  a  master  to  take  and  state  the  account  prayed  for, 
and  upon  the  confirmation  of  his  report,  judgment  was  ren- 
dered, in  June,  1870,  against  those  stockholders,  who  had  been 
served  with  process. 

It  was  found  by  the  court,  that  Bullock  and  Lewis  held 
stock  to  the  amount  of  $1,600,  and  judgment  was  rendered 
against  them  for  $652;  and  judgment  was  also  rendered 
against  Hooker,  as  the  holder  of  stock  to  the  amount  of  $7,900» 
for  $3 ,219 
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The  court  appointed  a  receiver  to  collect  the  sums  for  which 
judgment  was  rendered,  and  also,  by  legal  proceedings  or 
otherwise,  the  sums  found  due  from  those  defendants  not 
served  with  process,  and  from  the  money  thus  collected  to  pay 
the  jcosts  of  the  suit,  and  to  distribute  the  balance  pro  rata 
among  all  the  creditors  of  the  company. 

In  March,  1882,  Kilgour  filed  a  supplemental  petition  against 
Bullock  and  Lewis,  alleging  that  an  execution  had  been  issued 
against  Hooker  and  returned  unsatisfied,  and  that  he  was  in- 
solvent; that  Hooker  acquired  his  stock  by  transfer  from 
Bullock  and  Lewis,  August  17,  1867,  at  which  time  all  the 
debts  of  the  company  had  been  contracted,  and  that,  prior  to 
that  day,  Bullock  and  Lewis  were  the  owners  and  holders  of 
that  stock;  and  praying  judgment,  on  behalf  of  Kilgour  and 
the  other  creditors  of  the  company,  against  Bullock  and 
Lewis,  for  the  amount  of  the  original  judgment  against 
Hooker. 

Bullock  and  Lewis  moved  to  strike  the  supplemental  peti- 
tion from  the  files,  but  their  motion  was  overruled.  They 
then  demurred,  but  the  court  overruled  their  demurrer,  and 
rendered  judgment  against  them  in  accordance  with  the 
prayer  of  the  supplemental  petitiob. 

This  proceeding  is  prosecuted  to  reverse  that  judgment. 

Ramsey  &  MaUhetos^  for  plaintiff  in  error. 

Beoly,  Brawnan  &  Demumd^  for  defendant. 

Upson,  J.  It  was  supposed  that  in  deciding  this  case,  it 
would  be  necessary  to  review  the  decision  of  this  court  in^ 
Br&um  V.  HUehcock^  86  Ohio  St.  667,  in  regard  to  the  time  at 
which  the  individual  liability  of  the  stockholders  of  a  corpo- 
ration attaches  in  favor  of  its  creditors.  This  we  should  not 
be  willing  to  do  in  any  case  where  it  is  not  necessary,  as  we 
think  it  is  not  in  the  case  now  presented  for  our  consideration. 
The  first  question  to  be  decided  is,  whether  the  judgment 
rendered  in  1870,  in  the  action  brought  by  Kilgour,  is  a  final 
judgment.  If  it  is,  it  can  only  be  vacated,  modified,  or  re- 
versed, in  the  mode  prescribed  by  statute,  and  until  thus  va- 
cated, modified,  or  reversed,  it  is  conclusive  upon  all  parties  to 
the  action,  as  to  all  matters  involved  therein;  upon 'the 
principle  that  the  public  good  requires  a  limit  to  litiga- 
tion. 


778  Ohio  Law  Journal. 

The  object  of  the  action  was  to  enforce  the  individual  liabil 
ity  of  the.  stockholders  of  the  company,  for  the  benefit  of  all 
its  creditors,  and  in  order  to  enforce  such  liability,  it  was  nec- 
essary to  determine  the  controversies  which  the  petition  stated 
to  have  arisen  among  the  stockholders,  as  to  the.  number  of 
shares  held  by  them  respectivly,  and  the  amounts  for  which 
they  were  liable.  To  a  complete  determination  of  the  ques- 
tions involved  in  such  an  action,  it  is  necessary  that  all  of  the 
stockholders  should  be  made  parties  for  the  purpose  of  a  gen- 
eral account,  and  to  enforce  from  them  contribution  in  propor- 
tion to  their  shares  of  stock,  as  decided  in  Umtled  v.  Buskirh,  17 
Ohio  St.  113,  and  also  that  the  liabilities  of  the  parties,  as 
between  themselves,  may  be  marshaled  in  accordance  with 
the  rules  of  equity.  If  there  were  other  •stockholders  of  the 
Pendleton  Street  Railroad  Company,  who  were  liable,  it  was 
the  right  of  any  defendant  to  insist  upon  their  being  made 
parties.  It  is  clear  that  no  other  parties,  and  no  other  allegar 
tions  in  the  petition,  were  needed  to  give  the  court  power 
to  determine  finally,  all  questions  afiecting  the  individual 
liability  of  the  parties  to  the  action  as  stockholders  of  the 
company. 

Bullock  and  Lewis  were  parties  defendant,  and  the  cause 
of  action  against  them  existed  at  the  time  the  suit  was 
brought,  whether  their  liability,  as  stockholders,  attached  at 
that  time,  or  when  the  debts  of  the  company  were  con- 
tracted. It  was  the  duty  of  the  court,  under  the  allega- 
tions of  the  petition,  to  determine  the  extent  of  their  liability, 
whether  primary  or  ultimate,  and  the  court  did  determine 
that  they  were  the  holders  of  stock  to  the  amount  of  $1,600, 
and  were  therefore  liable  to  contribute  towards  the  payment 
of  the  company's  debts,  the  sum  of  $1,600,  for  which  judgment 
was  renderea  against  t!hem.  While  this  judgment  remains  in 
force,  it  is  a  conclusive  determination  of  their  liability  as 
stockholders  to  pay  the  amount  of  such  judgment,  and  no 
more. 

Section  5119  of  the  Revised  Statutes,  does  not  authorise 
the  plaintiff  to  file  a  supplemental  petition  after  $nal  judg- 
ment has  been  rendered,  for  the  purpose  of  vacating,  revers- 
ing, or  modifying,  such  judgment. 

[To  appear  in  89  Ohio  St.]  Judgment  reoenedL 
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OOBTCSAnOVB-IXAHUTT  07  YUDOIB  AS  BTOOIMOLPBE. 

{Ohio  /Shq^reme  ObnrC.    December  12, 188S.) 
H.ENKLB  V.  MaKUFACTURING   Co. 

T.  being  indebted  to  a  bank,  pledged  to  It  m  oollateral  Moarity  for  saoh 
debt  certain  sbarea  of.  stock  in  The  Salem  Manafaoturing  Com- 
pany, and  exeoated  to  the  president  of  the  bank  a  power  of  i^tomey 
to  transfer  the  stock,  on  the  books  of  the  company,  to  the  pledgee,  or 
any  other  person  to  whom  the  same  ma>  ^ye  sold.  The  stock  was 
never  transferred  on  the  books  of  the  company  to  the^bank ;  it  never 
voted  npon  it  or  exercised  acts  of  ownersliip  thereof, 

HMl:  The  bank  was  not  a  stockholder  within  the  meaning  of  article 
thirteen,  section  three,  of  the  constitution,  or  sections  8268-4M>,  Re- ' 
vised  Statutes't  and  was  not  liable  to  creditors  of  the  corporation  in 
an  action  to  enforce  the  individual  liability  of  stockholders. 

Bbbob  to  the  District  Court  of  Colambiana  County. 

The  Salem  Manafaoturing  Company,  being  insolvent,  the 
plaintiff  in  error,  a  creditor  thereof,  filed  a  petition  against 
the  corporation  and  its  stockholders,  to  inforee  the  individual 
liability  of  such  stockholders.  The  petition  alleged  that  the 
First  National  Bank  of  Salem  was  a  stockholder  at  the  time 
the  debt  due  plaintiff,  and  the  other  indebtednes»  of  the  com- 
pany, were  contracted.  It  is  not  alleged,  nor  is  it  claimed, 
that  the  bank  was  a  stockholder  at  the  time  the  action  was 
commenced.  The  answer  of  the  bank  denies  that  it  was  ever 
a  stockholder  in  the  corporation.  The  action  was  tried  upon 
the  issue  thus  presented,  in  the  district  court,  and  a  judgment 
rendered  for  the  defendant.  The  court  stated  its  conclusions 
of  fact  and  law  separately.  A  bill  of  exceptions  was  taken, 
embodying  all  the  evidence  offered  in  the  case,  and  made  a 
part  of  the  record. 

This  proceeding  is  prosecuted  by  the  plaintiff  in  error  tu  ob- 
tain a  reversal  of  that  judgment. 

The  findings  and  judgment  ,of  the  district  court  are  as 
follows : 

*'  This  cause  coming  on  for  hearing  upon  the  appeal  of  said 
defendant,  the  First  National  Bank  of  Salem,  Ohio,  and  issues 
joined  between  said  William  D.  Henkle,  plaintiff,  and  said 
First  National  Bank  of  Salem,  Ohio,  defendant,  the  same  was 
submitted  to  the  court  upon  the  pleadingsund  evidence  with- 
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out  the  intervention  of  a  jury,  and  the  court  being  fdlly  ltd 
vised  in  the  premises,  as  its  conclusions  of  fact,  finds  that  the 
First  National  Bank  of  Salem,  defendant,  was  never  the  owner 
of  stock,  or  a  stockholder  in  the  said  Salem  Manufacturing 
Company.  That  on  November  8,  A.  D.  1870,  certificates  for 
one  hundred  and  fifteen  shares  of  the  stock  of  said  Salem  Manu- 
facturing Company,  of  the  par  value  of  $11,600,  were  delivered 
by  the  firm  of  Taber  &  Co.,  to  Robert  Pow,  said  Taber  &  Co., 
before  said  delivery,  executing  warrants  of  attorney,  which 
were  attached  to  said  certificates,  conferring  power  on  the  said 
Robert  Pow,  to  assign  and  transfer  said  stock  to  said  defend- 
ant bank,  or  to  any  person  or  persons  or  corporation  to  whom 
said  stock  might  thereafter  be  sold. 

'^  The  court  finds  that  said  certificates  of  stock  were  so  ae- 
livered  to  said  Robert  Pow  in  trust  for  the  use  and  benefit  of 
said  defendant,  the  First  National  Bank  of  Salem,  and  as 
collateral  security  for,  and  to  an  indebtedness  of  Taber  &  Co., 
owing  to  said  bank. 

''That  said  Robert  Pow,  by  the  direction  and  in  the  interest 
of  said  bank,  did,  on  the  thirtieth  day  of  December,  A.  D. 
1871,  transfer  and  assign  to  Joseph  R.  Roller,  sixty-five  shares 
of  said  stock  of  the  par  value  of  $6,600,  and  that  on  the 
eighteenth  day  of  March,  A.  D.  1872,  said  Robert  Pow,  by  the 
direction,  and  in  the  interest  of  said  First  National  Bank, 
transferred  and  assigned  to  Henry  B.  Baldwin,  fifty  shares  of 
said  stock  of  the  par  value  of  $5,000.  That  said  sales  were 
made  for  the  benefit  of  said  First  National  Bank,  and  that  it 
ireceived  the  proceeds  of  the  stock  when  so  sold  and  transferred 
to  said  Roller  and  said  Baldwin  upon  the  respective  dates 
above  named.  That  said  Joseph  R.  Roller  and  Henry  B. 
Baldwin  were  defendants  in  this  action  on  account  of  said 
stock  so  transferred  to  them,  were  served  with  process,  and  a 
decree  taken  against  each  of  them  for  the  full  amount  of  their 
statutory  liability  on  said  stock,  in  the  court  of  common  pleas 
in  this  action,  which  .decree  is  still  in  full  force ;  that  said 
Joseph  ,R.  Roller  was,  at  the  date  of  said  transfer  and  decreei 
•nd  still  is  solvent  and  responsible,  and  that  Henry  B.  Bald- 
win was,  at  the  date  of  said  transfer,  and  has  ever  since  beeA, 
insolvent. 

'^  That  said  defendant,  the  Salem  Manufacturing  Company, 
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is  an  insolyent  oorporation  of  the  state  of  Ohio,  and  that  fall 
oontribution  is  required  and  necessary  to  be  made  from  each 
and  every  of  the  stockholders  therein,  of  an  amount  equal  to 
the  par  value  of  the  stock  owned  or  held  by  each,  with  interest 
thereon,  for  the  payment  of  the  debts  of  said  company.  And 
as  its  conclusions  of  law  upon  tbe  above  found  facts,  the  court 
finds,  that  said  defendant,  the  First  National  Bank,  was  not, 
and  is  not  a  stockholder,  nor  is  it  liable  as  a  stockholder,  or 
otherwise,  to  contribute  to  the  payment  of  the  debts  of  said 
Salem  Manufacturing  Company.  It  is  therefore  considered 
by  the  court,  that  the  said  defendant,  the  First  National  Bank 
of  Salem,  go  hence  without  day,  and  recover  from  the  plaintiff 
its  costs  herein  expended,  to  all  of  which  ruling,  judgment, 
and  order  of  the  court,  plaintiff  excepts. 

''  And  now  comes  the  paid  William  D.  Henkle,  plaintiff, 
and  presents  to  the  court  here  his  bill  of  exceptions  to  the 
overruling  of  his  motion  for  a  new  trial,  and  the  same  is 
signed,  sealed  and  allowed,  and  ordered  to  be  placed  on  file  and 
made  a  part  of  the  record  in  this  case,  all  of  which  is  so  done 
as  prayed  for  at  the  term  aforesaid. 

'*  And  by  consent,  it  is  further  ordered,  that  no  record  be 
made  of  any  of  the  pleadings  in  this  cause  filed,  except  of 
plaintiff's  petition,  and  the  answer  of  said  defendant,  the 
First  National  Bank  thereto." 

The  stock  never  appeared  upon  the  books  of  the  company 
in  the  name  of  the  bank. 

The  testimony  as  to  the  actual  contract  under  which  the 
bank  took  the  stock,  consists  wholly  of  that  given  by  two 
witnesses.  M.  Frank  Taber,  for  the  plaintiff,  and  Henry  C. 
Jones  (who  acted  for  the  bank  in  the  transaction),  for  the 
defendant. 

The  material  parts  of  Taber's  testimony  are  as  follows : 

"  I  was  a  member  of  the  firm  of  Taber  &  Co.  That  is  my  sig- 
nature in  the  warrant  of  attorney  in  that  book  (being  the 
warrants  of  attorney,  copies  of  which  are  hereto  attached). 
We  sold  stock  to  the  First  National  Bank  of  Salem.  That  is 
my  recollection  of  it  now.  We  did  surrender  it  to  them  for  a 
consideration.  By  we,  I  mean  Taber  &  Co.  I  can  not  state 
i>08itively  the  amount  of  the  consideration  without  looking 
over  old  papers.    I  signed  this  paper.    The  First  National 
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Bank  received  that  stock  in  part  payment  of  a-  debt  that  we 
owed  them.  The  aipoant  of  the  indebtednees  of  Taber  ft 
Company  was  aboat  $86,00D  owing  to  the  bank.  That  debt 
was  discharged  by  the  i>ayment  to  the  bank  of  a  large  varietj 
of  property,  consisting  of  machines,  accounts,  farmers'  notes, 
and  stock  of  the  Salem  Manufacturing  Company.  This  war- 
rant of  attorney  was  made  out  and  given  to  them  a  short 
time  before  we  made  this  final  settlement,  probably  throe 
weeks  before;  The  First  National  Bank  held  our  notes  to  the 
full  amount  of  our  indebtedness.  I  do  not  know  what  kind 
of  instrument  was  drawn  to  transfet  these  propertied  to  the 
bank,  but  we  turned  them  over  to  the  bank,  or  to  their 
attorney,  Henry  C.  Jones,  and  that  ttansaction  was  carried 
on  in  the  private  office  of  the  bank,  in  the  bank  building." 

Upon  the  same  subject,  Jones  testified  in  substance  as 
follows : 

*'I  was  attorney  for  the  First  National  Bank  in  1889,1870  and 
1871  (and  am  still),  at  the  time  Taber  &  Co.  had  negotiations 
with  the  bank.  I  remember  the  arrangement  that  was  made 
between  Alexander  Pow  and  Oscar  and  Frank  Taber.  I 
managed  the  details  of  the  affair.  In  November,  1870,  Taber 
A  Co.  owed  the  bank  from  $34,000  to  $35,000.  The  indebted- 
ness to  the  bank  was  evidenced  by  note&  Some  of  the  notes 
were  signed  by  Oscar  Taber,  Frank  Taber  and  Moses  T.aber, 
and  some  by  Taber  A  Company.  Don't  remember  all  the 
conversation  about  the  arrangement.  It  took  some  weeks  to 
get  the  thing  consummated.  The  Tabers  borrowed  money 
largely,  but  put  in  farmers'  notes  as  collateral  security.  I  don't 
know  how  many  of  those  notes  were  held  by  the  bank  at  that 
time.  Oscar  Taber  had  agreed  to  pay  $4,000,  but  instead  of 
paying  money  down  they  gave  farmers'  notes.  A  number  of 
these  notes  were  not  transferred.  When  the  arrangement 
was  made,  Oscar  Taber  said  he  could  not  give  a  $4,000  or 
$5,000  note  as  collateral  security ;  he  then  agreed  to  give  me 
some  other  security,  but  found  that  he  could  not  do  that.  I 
got  assignment  from  Ospar  Taber  for  accounts  in  hands  of 
Wm.  Penrose,  some  $9,000.  Taber  <fe  Co.  could  not  get  paper 
to  take  up  this  indebtedness  fast  enough,  so  they  proposed  to 
give  stock  in  the  Salem  Manufacturing  Company.  I 
objected  to  this.     I  wanted  land«  but  could  not  get  that 
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Tbej  said  we  ehould  take  the  stock  as  collateral,  and^  ^pplj 
the  proceeds  of  any  sales  to  the  payment  of  the  indebtedness. 
If,  after  paying  the  indebtedness,  there  wHs  any  surplus,  it 
should  be  paid  to  Taber  A  Co.  Such  was  the  agreement 
nnder  which  powers  of  attorney  were  executed.  Mr.  Taber^s 
statement  is  incorrect.  Stock  was  not  applied  to  payaieut  of 
debt  of  the  Tabers  to  the  bank.  The  warnmt  of  attorney  was 
made  out  at  time  of  agreement.  There  was  no  written  agree- 
ment" 

There  is  considerable  testimony  from  these  witnesses,  and 
the  cashier  of  the  bank,  as  to  the  conduct  of  the  parties  in 
reference  to  the  stock,  and  how  it  was  treated  by  the  bank, 
and  as  to  the  sales  made  to  Roller  and  Baldwin.  It  does  not 
materially  change  the  condition  the  case  was  in  upon  the 
testimony  above  given. 

J.  7.  Brooks  and  X.  L.  Gilbmi,  for  plaintiff. 

J.  A.  Ambler  and  Henry  C.  «Xmes,  for  defendant  in  error. 

DoTLS,  J.  We  are  asked  to  reverse  the  findings  and  judg- 
ment of  the  district  court.  1.  Because  the  finding  of  facts  is 
against  the  preponderance  of  the  testimony,  and,  2:  Because 
the  judgment  upon  those  facts  is  againsfc  the  law. 

1.  The  rule  announced  in  Landie  v.  Kdly^  27  Obio  St.  687, 
and  so  often  re-affirmed  by  this  court,  is  peculiarly  applicable 
to  this  case.  Upon  the  issue  presented,'  the  burden  of  proof 
was  upon  the  plaintiff,  to  establish  that  the  bank  was  a  stock- 
bolder  at  such  time  as  rendered  it  liable  to  creditors  of  the 
corporation.  The  court  found,  from  the  testimony,  that  the 
bank  held  the  stock  as  collateral  security  for  a  del\|t  due  from 
the  owner,  but  was  not,  itself,  such  owner.  That  finding  is  in 
accord  with  the  testimony  offered  by  the  bank.  That  there 
was  a  conflict  of  testimony  furnishes  no  ground  for  reversing 
the  finding  by  this  court.  It  must  appear  from  the  record  that 
the  finding,  or  verdict,  is  clearly  against  the  preponderance 
of  testimony.  We  are  unable  to  say  that,  from  the  record  in 
this  ease.  See  McQaJtrieh  v.  Waetm,  4  Ohio  St.  667 ;  Kame  v. 
8Ume  Co.,  89  Ohio  St.  1 ;  8coU  v.  Perlee,  39  Ohio  St.  68. 

2.  The  general  rule,  independent  of  statutory  provision,  is 
that  the  liability  to  pay  calls  and  to  respond,  in  the  event  of 
insolvency,  to  creditors,  attaches  to  the  bdli^t  of  the  legal  title 
only.     The  courts  will  not  (save  in  exceptional  cases),  look. 
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beyond  the  registered  shareholder;  and  it  matters  not  whether 
such  registered  shareholder  be  a  mere  trustee  for  another,  or  a 
pledgee,  holding  the  stock  as  collateral  secarity.  He  is  liable 
as  a  stockholder,  and  must  look  to  his  cestui  que  trugt^  or  pledgor, 
for  such  indemnity  or  reimbursement  as  he  may  be  entitled  to. 
Thompson's  Liability  of  Stockholders,  §  178;  Adderfy 
V.  Storm,  6  Hill  624;  Empire  Ciiy  Bank,  18  N.  Y.  223  ;  MOts  v. 
StewaH,  41  N.  Y.  384 ;  Whedoch  v.  Kost,  77  Dlinois  296;  Hale 
V.  Walker,  31  Iowa  344 ;  49  Maine  315 ;  1  Otto  66;  42  Conn. 
660. 

One  exception  to  this  general  rule  is  where  stock  has  been 
fraudulently  transferred  to  escape  respoi^sibility,  and  at  the 
same  time  retain  the  advantages  of  a  stockholder.  There  may 
be  others,  but  the  general  rule  is  as  stated.  The  rule  as  now 
declared  in  this  state,  by  section  3259,  Revised  Statutes,  is : 

*^  The  term  '  stockholders,'  as  used  in  the  preceding  section, 
shall  apply  not  only  to  such  persons  as  appear  by  the  books 
of  the  corporation  to  be  such,  but  to  any  equitable  owner  of 
stock,  although  the  stock  appears  on  the  books  in  the  name 
of  another," 

But  neither  under  the  general  rule  stated,  nor  the  rule  thus 
fixed  by  statute,  is  one  who  holds  the  shares  of  stock  merdy 
as  collateral  security  for  a  debt,  without  a  transfer  thereof  to 
him  on  the  books  of  the  company,  the  legal  or  equitable  owner 
of  such  stock.  He  would  not  l>e  entitled  to  vote  upon  it  as 
against  his  pledgor,  and  if  he  received  any  dividends  the  same 
would  be  credited  upon  the  d^bt,  as  security  for  which  beheld 
it.  Under,  this  statute,  in  going  beyond  the  registered  owner, 
it  is  for  the  purpose  of  finding  the  real  owner.  Neither  the 
language  of  the  constitution  (Art.  13  §  3),  nor  the  statute, 
(sections  3258-60,  Revised  Statutes),  requires  us  to  hold  that 
this  species  of  property  may  not  be  used  as  a  pledge  or  security 
for  a  debt,  without  subjecting  the  pledgee  or  creditor  to  lia- 
bility for  debts  of  the  corporation,  which  he  has  nothing  to 
do  with  contracting,  and  in  which  corporation  he  is  not  en- 
titled to  the  privileges  of  a  member.  Such  creditor  or  pledgee 
has  the  option^  in  a  case  like  the  one  at  bar,  to  perfect  his  se- 
curity by  investing  himself  with  the  legal  title,  with  its  at- 
tending liability  to  creditors,  in  the  event  of  the  insolvency 
of  the  corporation,  or  to  hold  the  shares  as  pledgee  merely,  do> 
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ing  no  acts  which,  as  to  creditors,  will  estop  him  from  denying 
his  ownership,  assuming  thereby  whatever  risk  there  may  be, 
from  rights  of  third  parties  intervening,  to  have  his  security 
impaired. 

[To  appear  in  39  Ohio  St.^  Judgment  affirmed. 


BOOK  NOTICES. 


Leading  Cues  in  the  Amerioan  Law  of  Beol  Property.    Vol.  1.    By  George 
Sbarawood  and  Henry  Budd.    1S88.    M.  Murphy,  PhUadelphia. 

An  examination  of  the  first  volume  of  this  work,  wliich 
will  not  exceed  four,  and  may  be  completed  in  three  volumes, 
will  convince  the  profession  that  it  will  be  found  indispensable 
to  every  library.  It  is  modeled  upon  Tudor's  celebrated  Eng- 
lish work,  entitled.  Leading  Cases  on  the  Law  of  Real  Property 
and  Conveyancing.  Twelve  leading  cases  are  selected  on  ac- 
count of  the. recognition  universally  accorded  them  as  authori- 
tative expositions  of  the  law.  The  subjects  to  which  these 
oases  relate,  enriched  by  the  authors  in  elaborate  notes,  which 
in  themselves  are  masterly  and  exaustive  treatises  upon  each 
question  reviewed,  are  Fee  Simple  Estates,  Creation  of  by 
Deed  and  Devise ;  Estates  Tail,  Creation,  Incidents  and  Statu- 
tory Regulations;  Estates  on  Condition  ;  Conditional  Limita- 
tions ;  Life  Estates ;  Dower ;  Curtesy ;  Aliens,  and  Rights  of 
Aliens  with  reference  tp  Real  Property. 

The  principles  considered  in  each  leading  case  are  traced  to 
their  source;  the  steady  or  fluctuating  course  of  judicial  deci* 
aion  is  indicated ;  the  conclusions  reached  by  the  courts  of 
various  states  are  compared,  and  the  effect  of  statutory  enact- 
ments outlined. 

No  branch  of  the  law  is  more  important  than  that  of  real 
property.  No  lawyer  can  be  considered  a  safe  counselor  or 
arise  to  distinction  without  having  a  comprehensive  knowl- 
edge of  it.  And  there  is  no  source  in  the  domain  of  legal 
literature  to  which  the  practitioner  or  student  can  turn  with 
«8  much  profit  or  satisfaction,  as  to  this  work,  for  examination 
or  study  qt  the  subject. 
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OHIO  DECISIONS. 


SVPBBMB  OOVBT. 


How.  W.  W.  Jomoii,  Ckl^JmaltM 


Qwomam  W.  MoIltaoib.  ^   Hon.  Joan  W.  Osst. 

Hov.  MAXttM  D.  FoLLXR.  Hos.  Bb&wtii  K.  Own. 


Obl«iiii6iit,  OM9,  Deoember  20, 1888. 

XOnON  DOCKST. 

No.  348.  liCarks  ^.  Harris.    Moiioii  for  a  mhearing.    DiunlMed  for  want 

of  preparation. 
800.1iCelinerv.  SehmldlapAOo.    Motion  finr  leava  to  UTe  a  petition  In 

error  to  the  Dlatrlot  Court  of  Hamilton  County.    Motion  overmled. 

879.  Brown  v.  Merchants'  National  Bank.  Motion  to  reinstate  oanae  No. 
088,  Qeneral  Dooket.  Motion  granted,  and  sixty  days  allowed  to  file 
printed  record. 

880.  Shaw  et  al.  v.  Sehurben.*  Motion  for  leave  to  file  a  petition  In  error 
to  the  District  Court  of  Lucas  County.    Motion  granted. 

881.  Peckham  Iron  Co.  v.  Harper  A  Co.  MotioA  to  strike  from  the  flies, 
the  printed  record  in  cause  No.  168,  General  Docket.  Motion  granted 
unless  within  sixty  days  the  plaintiff  in  error  prints  so  much  of  the 
record  as  discloses  all  the  errors  relied  on  In  the  district  court. 

888.  Odd-fellows  Protection  Society  v.  Hook.  *  Motion  for  leave  to  file  a 
petition  in  error  to  the  District  Court  of  Hamilton  County.  Motion 
overruled. 

887.  Adams  v.  Toung.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Mercer  County.    Motion  g^nted. 

888.  English  v.  English.  Motion  for  leave  to  file  a  petition  In  error  to 
the  District  Court  of  Hamilton  County.    Motion  overruled. 

880.  Kemper  et  aL  v.  Campbell.  Motion  for  leave  to  file  a  petition  in 
error  to  the  District  Court  of  Hamilton  County.    Motion  granted. 

Onses  Nos.  700  to  800  were  called  and  marked  submitted.  Of  the  cases 
called,  all  except  thoee  numbered  612, 614,  681,  684,  641,  658, 707,  706, 
700, 726,  784,  788,  788,  755,  756,  761,  772,  778,  778,  TTO,  784,  786,  787, 704» 
797,  were  transferred  to  the  commission. 

These  esses  should  be  prepiCred  by  counsel  interested,  without  delay. 

The  court  adjourned  «me  die. 
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AaUONMBim  FOB  OBAL  ABOUKXIIT. 

JPriday^  Janumy  26. 

71.  Harvey  P.  PUtt  et  al.  v.  The  Pennsylvania  Co.    Error  to  the  Dis- 
trict Court  of  Lncaa  County. 
96.  Owen  Lynch  v.  The  Lake  Shore  A  SCichigan  Southern  R.  R.  Co. 
Error  to  the  District  Court  of  Lucas  County. 

FSridaif,  February  1. 

176.  The  Cleveland,  Columbus,  Cincinnati  A  Indianapolis  R.  R.  Co.  v. 

John  Paramore.    Error  tf>  the  District  Court  of  Richland  County. 

816.  The  PitUburgh,  Cincinnati  A  St.  Louis  R.  R.  Co.  v.  Charles  E. 

McDonald  by  n.  f.  Error  to  the  District  Court  of  Franlclin  County. 

thriday,  February  16. 

349.  Windiach,  Muhlhauser  A  Co.  v.  Henry  Hildebrant.  Error  to 
tbe  District  Court  of  Hamilton  County. 

867.  Jabez  Jones  v.  William  Q.  Jones.  Error  to  the  District  Court 
of  Williams  County. 

Friday,  February  22. 

871.  The  Little  Miami  R.  R.  Co.  v.  John  Fitzpatriclc.  Error  to  the  Dis- 
trict Court  of  Franklin  County. 

389.  The  National  Oas  Manufacturing  Co.  v.  Jacob  Heatherington, 
Error  to  the  District  Court  of  Belmont  County. 

Friday,  February  29. 

439.  Edward  Martin  v.  John  Alter  et  al.    Error  to  the  District  Court 

of  Muskingum  County. 
453.  William  Williams  v,  William  F.  Schate  and  wife.    Error  to  the 
Distriut  Court  of  Franklin  County. 
N.  B.— Court  moots  for  the  hearing  of  oral  arguments  at  nine  o*clook 
A.  M.,  local  time. 

This  being  published  previous  to  the  making  up  of  the  docket  for  the 
January  term,  1884,  the  numbers  of  thn  cases  are  those  of  the  January 
term,  1883. 


8VPSEMS  COTTBT  COM1EI88IOH. 


Ho3f.  Kotai  M.  OsAxaBE,  CUf^  Jotf^. 


HoM.  OsoiAB  K.  mum.  Hon.  FKAWKLtif  J.  Diokmas 

HoM.  Ohablis  D.  Mabtih.  Hov.  Jonr  KoOadlbt. 


ABBIONMJBMT  FOB  OBAIi  ABOUXBNT 

Wednesday,  January  9. 

852.  Aetna  Insurance  Co.  v.  Uhriah  W.  Reed.    Error  to  the  Dittric^ 
Court  of  Paulding  County. 
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Wednesday,  Jamuny  16. 

483.  Henry  K.  Raymond  etal.  v.  Hattle  D.  Ross.  Error  to  the  Dis- 
trict Court  of  Cuysbogs  County. 

486.  Manhattan  Life  Insurance  Co.  v.  Emeline  T.  Abraham.  Error 
to  the  District  Court  of  Hamilton  County. 

Wednesday^  January  23. 

604.  Samuel  Fosdiok  v.  Cornelius  Van  Horn.    Error  to  the  District 

Court  of  Hamilton  County. 
542.  Swing  A  Mellon,  executors,  etc.  v.  Chatfield  A  Woods.    Error 

to  the  District  Court  of  Clermont  County. 

WedMBday^  January  30. 

522.  John  H.  Taphom  et  al.  v.  Marietta  A  Cincinnati  R.  R.  Co.,  as 

re-organized.    Error  to  the  District  Court  of  Hamilton  County. 
524.  Jane  Swanger  v,  Wm.  H.  Lanta  etal.    Error  to  the  District 
.    Court  of  Franklin  County. 

Wednesday t  I^ebruary  6. 

546.  John  W.  Rutherford  et  al.  v.  Henry  Brachman  etal.    Error  to 

the  District  Court  of  Hamilton  County. 
550.  Jacob  Harliiie,  executor,  etc.  v.  First  National  Bank  of  Xenla. 

Error  to  the  District  Court  of  Greene  County. 

Wedneeday,  I^ebruary  20. 

457.  Chauncy  Winchell  v.  Frank  Frost.    Error  to  the  District  Court 

of  Portage  County. 
567.  Joseph  Rawson  et  al  v.  (George  Bogen  et  al.    Error  to  the  Dis- 

Wedneaday,  February  27. 

676;  Leopold  Burokhardt  v.  Fourth  National  Bank  of  Cincinnati. 

Error  to  the  District  Court  of  Hamilton  County. 
584.  Wadsworth  Coal  Co.  v.  Silver  Creek  Mining  and  Railway  Co. 

Error  to  the  District  Court  of  Medina  County. 

Wednesday,  March  b, 

586.  Adin  G.  Hibbs,  administrator,  etc.  v.  Union  Central  Life  Insure 
ance  Co.    Error  to  ihe  District  Court  of  Franklin  County. 

584.  Ohio  Valley  Insurance  Co.  v.  James  S.  Kirk  et  al.  Error  to  the 
District  Court  of  Hamilt(>    County. 

Wednesday,  March  12. 

586.  Abraham  Zimmerman  v.  Maiy  Zimmerman.  Error  to  the  Dis- 
trict Court  of  Mahoning  County. 

K.  B.— This  being  published  previous  to  the  making  up  of  the  docket 
i6rthe  January  term,  1884,  the  numbers  of  the  cases  are  those  of  th» 
January  term,  1888. 
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DIGEST  OF  CASES. 


AbfttemtBt  of  AoUon— Pendency  of  Other  SuiL^Tbe  pendency  of  one 
action  is  not  a  b&r  to  another  where  the  relief  sought  in  the  two  is  en- 
tirely different,  although  the  same  questions  may  be  to  some  extent  in- 
volved in  both.  OoUs  v.  Yorks.  Minn.  Snp.  Ct.,  Nov.  15, 1883.  17  N.  W. 
Hep.  Ml. 

Attaehmont— /Ij^avt't.— An  afTidavlt  for  attachment,  before  a  justice 
<  f  the  peace,  containing,  as  a  statement  of  the  plaintiff' »  cause  of  artion, 
■*  thHt  the  said  claim  in  said  action  is  for  damages  i n. not  delivering  gootis 
purchased,'*  does  not  show  that  the  case  is  for  a  debt  or  demand  arising 
upon  contract.  Judgment  or  decree,  and  does  not  authorize  the  ifutuanoe 
of  an  attJacbment  against  a  foreigu  corporation  or  a  non-resident  of  the 
state.  Hauss  v.  Wright,  Neb.  Sup.  Ct.,  Oct.  9,  1883.  2  Denv.  L- 
J.  6. 


kttMtlhm9iit— Praud*- liepi'esentation  aa  to  IndebiednesM.^y^ here  a 
party  states  his  indebtedness  to  be  far  less  than  it  really  is,  and  lens  than 
be  must  have  known  it  to  be,  and  obtains  credit  on  such  a  statement,  the 
transaction  Is  a  fraud  upon  the  .party  dealing  with  him,  and  is  a  sufficient 
caais  for  suing  out  a  writ  of  attachment..  Jiosenthal  v.  Wehe,  Wis.  Sup. 
Ct.,  Nov.  20, 1883.    17  N.  W.  Rep.  318, 


'BaMkTn^ttj^Partnership^Diacharffe.--ln  banlcruptey  prcnseedinga, 
the  equitable  rale  is,  that  in  case  of  a  partnership,  joint  property  shoi«Jd 
go  to  pay  joint  debts,  nnd  the  separate  property  to  pay  the  separate 
debts ;  but  where  thero  are  no  copartnership  assnts  to  be  administered, 
partnership  creditors  may  prove  their  claims  against  an  individual  bank- 
rupt. The  discharge,  therefore,  of  the  individual  Imnknipt,  is  a  relea.se 
from  all  debts,  both  joint  and  separate,  provable  against  the  estate. 
OurtiB  V.  Woodward.  Wis,  Sup.  Ct.,  Nov.  20,  1883.  17  N.  W.  Rep. 
328. 

Common  OTrim^Negligenee—Ltabiliiy  of  Sleeping  Obr  Cbmpony  for 
Bobbery  qf  Passenger.-^l.  It  is  the  duty  of  a  sleeping  oar  oompany  to  use 
reasonable  and  ordinary  care  to  prevent  intruding,  picking  pockets,  and 
carrying  off  the  clothes  of  passengers  while  asleep,  and  whether  snch 
care  was  exercised  under  the  circnmatanoea,  is  a  question  for  the  jary. 
1L  Where  the  regulations  require  a  watchman  to  stay  in  the  aisle  of  the 
ear  continuously  until  danger  is  over,  and  he  go  out  of  the  aisle  even  for 
A  few  minutes,  and  during  that  time  a  robbery  occurs,  and  the  Jury  be- 
lieve that  if  he  had  been  in  his  place  of  observation  it  would  not  haveoo- 
ourrsd  without  dfit60ttoii,ths  oompany  is  liable.  Tbe  watehing  mnift  bo 
oontinuous  and  aoUve.  PiUbmm  FfO.  Oaur  Cb.  ▼.  Cfardnm'.  Flu  8a|i.  Ofc. 
9ov.  12,1688.    MPitt«  L.J.(K  SSU& 
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pAjer  has  no  ground  of  oompUdnl  beomuM  one  of  the  streets  of  his  olty 
has  been  vsosted  and  given  to  a  corporation  upon  which  to  ereota  build- 
ing for  its  private  purposes,  especially  when  he  has  snflbred  no  greater 
Injury  than  the  public  generallv.  JSett^  ▼•  SkoU.  HI.  Sup.  Ct.,  Nov. 
SO,  1889.    17  Obt.  L.  J.  487. 

Oests— ^amtfor  J1c4^s•al^-Z>f0fri^M«cm.~l.  Wh^n  two  or  more  pieces 
of  real  estate  are  sold  on  a  Junior  judgment,  not  entitled  to  participate  in 
the  fkind  realised,  the  costs  of  effecting  the  fale  should  be  divided  into  as 
many  equal  parts  as  there  are  separate  pieces  sold,  snd  one  portion 
thereof  charged  to  the  fkind  realised  from  each.  2.  By  costs  of  eifectiog 
the  sale  are  meant  the  costs  incurred  on  the  execution  process  slone,  in- 
oludihg  advertising,  and  excluding  the  costs  of  the  Judgment  pro- 
per. mryamVB  App.  Pa.  Sup.  Ct.,  Nov.  6,  1889.  14  Pitts.  L.  J.  (N.  &) 
177. 

Criminal  Law— jPtoa  in  AbaienMnL—The  pendency  of  an  indictment  Is 
not  good  ground  for  a  plea  in  abatement  to  another  indictment  In  the 
same  court  for  the  same  cause,  though  there  had  been  a  verdict  of  guilty 
In  the  former  indictment,  and  a  new  trial  granted.  SmUh  v.  Oommon- 
weallh.    Pa.  Sup.  Ct.,  Nov.  6, 1888.    14  Pitts,  h.  J.  (N.  S.)  168. 


Bvideaee— Ot>«»- AMUfitnofioii  of  PlaiHtiff**  WUneaa  a»  to  Mdiier  of  JDe- 
/ense.— Where  the  defendant  is  improperly  allowed  to  cross-examine  the 
plaintiff's  witness,  and  educe  matter  of  defense,  the  Jury  should  consider 
thetestimony  sodrawnout  asif  the  witness  had  been  called  and  ex- 
amined in  chief  on  part  of  the  defendant.  Under  such  circumetanoes,  it 
Is  error  for  the  court  to  order  a  non*sui.t  on  the  ground  that  the  plaintiff's 
own  witness  had  testified  to  matter  constituting  a  good  defense.  S^hea 
V.  The  Wettmareland  Coal  Co.    Pa.  Sup.  Ct.,  Nov.  12,  1888.    14  Pitts.  L. 

J.  (N.  a)  161. 

fHII— ObicM  Aforfiff.— To  constitute  a  donatio  caiMa  morCiit,  the  gift  must 
be  made  in  contemplation  of  the  near  approach  of  death  by  the  donor, 
to  take  effect  abwlutely  only  upon  the  death  of  the  donor.  There  must 
be  a  delivery  of  the  property,  either  to  the  donee  or  to  some  person  for 
hi«  use  or  beneflt,and  the  donor  must  part  with  sll  dominion  over  the 
property,  and  the  title  must  vent  in  the  donee,  subject  to  the  right  of  the 
donor  at  any  time  during  his  life  to  revoke  the  gift.  DaniA  v.  AniO. 
Cal.  Sup.  Ct.,  Nov.  28, 1888.    12  Pac  Coast  L.  J.  826. 


eift—CAoMiaiteeum—QBttMiforeiis.— Where  a  decedent  owned  cer- 
tain dumea  ta  aetUm  which  were  not  In  her  possession,  but  were  held  by 
her  agent  for  her,  and  the  only  evidence  of  ownership  that  she  had,  was  a 
letter  from  the  agent  acknowledging  that  he  held  such  ehoaet  for  her, 
and  she  delivered  the  letter  to  her  mother,  intending  the  cAoMt  as  a  gift 
€a,u&amarti»,  it  is  Md,  that  this  delivery  was  sufficient  to  constitute  a 
valid  donatio  eauta  mortis.  Stephenmm  v.  King.  Ky.  Ct,  of  App.,  Nov. 
*  10, 1888.    6  Ky.  L.  Rep.  874. 
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hkaxLOLnM^Itepresenlaiiono/  Ag€nt^F\>r/eUure.^A  policy  of  insarance 
oontained  a  provision  that  the  policy  should  become  void  if  the  preminm 
was  not  promptly  paid.  When  the  policy  was  Issued,  the  agent  repre- 
sented that  it  was  non-/or/ettoMe,  and  the  insured  relied  on  his  representa- 
tions, and  failed  to  apply  for  a  paid  up  policy  as  was  proYldod  for  in  the 
policy.  Heldf  that  the  insured  had  no  right  to  rely  on  the  representation 
of  the  agent,  and  equity  would  not  relieve  against  an  absolute  forfeiture. 
AWf/  OenH  v.  Oontinental  Life  Jns.  Cb.  N.  Y.  Ct.  of  App.,  1838.  4rlieg.  Adv. 


Li»Tk-^Street  Aasessment—EjUfeet  of  Judicial  Sale.-^ An  act  authorizing 
the  improvement  of  streets,  snd  creating  Hens  for  assessments  of  the 
costs  thereof,  contained  a  provision  that  the  Uensshould  '*  not  be  divested 
by  any  judicial  sale."  B^d,  that  an  assessment  under  it  was  not  payable 
out  of  the  proceeds  of  a  sheriff's  sale  on  a  judgment,  though  ample  for 
the  purpose.  BryanVa  App.  Pa.  Sup.  Ct.,  Nov.  5, 1883.  14  Pitts.  L.  J. 
(N.  8.)  177. 

Lift  Insaraaee— Aiieide— Jn«ant'f^.— A  self-killing,  by  an  Insane  per- 
son, understanding  the  physical  nature  and  consequences  of  his  act,  but 
not  its  moral  aspect,  is  not  a  death  by  suicide,  within  the  meaning  of  .a 
condition  in  a  policy  of  insurance  upon  his  life,  that  the  policy  shall  be 
void  in  case  he  shall  die  by  suicide,  or  by  the  hands  of  justice,  or  in  con- 
sequence of  a  duel,  or  of  the  violation  of  any  law.  Man.  lAfe  Ina,  Cb. 
V.  BrmighUm.    U.  S.  Sup.  Ct.,  Nov.  5, 1883.    8  Sup.  Ct.  Rep.  99. 

Harried  WomMn-^SfparcUe  Satate—ITuaband's  Oreditora.^A  married 
woman  who  buys  property  on  credit  must  not  only  show  that  she  has  a 
separate  estate,  but  that  the  purchase  was  made  on  the  credit  of  her  sepa- 
rate estate  in  order  to  hold  the  property  against  her  husband's  creditoni. 
Loehman   v.   Brobst.     Pa.   Sup.    Ct.,    April  2,    1883.     14-  Pitts.  L.  J. 

(N.s.)ieo. 

Hoisaaos — Injunctkmr-^Speeiai  Ir^ury.-^l,  A  owned  a  slaughter  house 
which  be  had  been  working  as  such  for  twenty  years,  when  pliiintifRi 
brought  an  action  against  him  for  a  nuisance,  and  alleged  that  he  left  the 
entrails  and  other  parts  of  slaughtered  animals  ezposad  on  his  premi- 
ses, producing  a  foul  stench,  poisoning  the  air  all  around,  and  endan- 
gering the  health  of  plaintilft.  They  asked  an  injunction.  Held^  tliat 
an  indictment  is  the  proper  remedy- for  a  oommon  nuisance,  and  an  in- 
dividual is  entitled  to  an  injunction,  only  when  he  shows  special  injury, 
yet  the  fact  that  the  injury  complained  of  was  common  to  the  five 
plaintlffj*,  does  not  make  it  a  public  nuisance.  2.  Where  the  nuisance 
endangers  the  health  of  complainant,  or  renders  him  uncomfortable, 
not  from  the  annoyance  caused  by  running  the  machinery,  but  from 
the  pollution  of  the  air,  he  is  entitled  to  relief.  8.  The  fact  that  the  nui- 
sance was  originally  built  remote  fromhnman  habitations,  andplHintfA 
have  since  put  up  their  dwellings,  is  no  defense  in  an  action  'spekins  te 
enjoin  the  further  oontinnanoe  of  the  nuisance.  Sei/ried  v.  Hays.  Ky; 
Ct.  of  App.,  Nov  1, 1883.  6  Ky.  L.  Rep.  369. 
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Payment—  Vduntary-^Rigkt  to  Recover  Bade—Money  voluntarny  paid 
and  received  under  a  claim  of  right,  if  received  witli  a  good  conscience, 
and  no  deceit  or  unfair  dealing  were  used  in  obtaining  it,  cannot  be  re- 
covered back.  Ward  v.  MeOue,  Pa.  Sup.  Ct.,  Nov.  12,  1883.  U  PitU. 
L.  J.  (N.  S.)  160. 

Power  of  Attorney— /2tft;oeaeu>n.—W>i ere  A  and  wife  executed  a  power 
of  attorney  to  B,  authorizing  him  to  8ell  any  part,  or  the  whole,  of  their 
vndtvtcfecf  interest  in  certain  lands,  it  is  AeZd,  that  a  subsequent  division 
of  the  lands  does  not  revolce  tlie  power.  Brannomv,  Thompgon.  Ky.  Ct. 
of  App.,  Nov.  3, 1883.    5  Ky.  L.  Rep.  359. 


Res  A^jndioata — Non-suif.—X  judgment  of  non-suit  is  no  bar  to  a  new 
action,  and  of  no  weight  as  evidence  at  the  trial  of  that  action.  Afoiu 
Life  Ins,  Cb.  v.  Broughton.    U.  S.  Sup.  Ct.,  Nov.  5, 1883.    16  Rep.  705. 


Sale — Agreement  to  Bid.— An  agreement  by  the  bondholders,  stock- 
holders, and  the  unsecured  creditors,  to  bid  at  a  foreclosure  sale  of  a  rail- 
road, so  that  the  property  would  not  be  sacrificed,  is  not  a  fraudulent 
agreement,  and  the  sale  will  not  be  set  aside  on  that  account.  Jtnnsyiwih 
ma  Transportation  Cb.*«  Appeal,  Pa.  Sup.  Ct.,  Dec.  30,  1882.  4  Jjeg 
Adv.  338. 

Uander— TFbroe  Itnporting Orimincd  Offense. — An  action  for. slander 
will  lie  for  words  imputing  a  non-indictable  criminal  offense,  punishable 
by  imprisonment.  **  I  will  lock  you  up  in  Gloucester  goal  next  week ; 
I  Know  enough  to  put  you  there."  Beld^  actionable.  Webb  ▼.  Beavon. 
Eng.  H.  a.  of  Q.  2.  B.  Div.,  May  80, 1883.  49  L.  T.  Rap.  (N.  a)  201 ;  28  Alb. 
li.  J.429. 


■Under— YPbrds  Spoken  by  Attorney  on  Trial, — No  action  lies  against  a 
counsel  or  advocate,  for  words  spoken  with  reference  to  and  in  the  ooarse 
of  a  Judicial  inquiry,  in  which  he  is  en  gaged  as  counsel  or  advocate,  eren 
If  such  words  are  spoken  maliciously  and  without  reasonable  and  prob- 
able oause,  and  are  irrelevant  to  any  issue  or  question  forming  the  sub- 
ject of  inquiry.  Mvmster  v  Lamb,  Eng.  Ct.  of  App.,  July  3, 1883.  49  Lb 
T.  Rep.  (N.  S.)  268 ;  28  Alb.  L.  J.  445. 

Speeifle  Perfbrmanoe— /Into.— The  general  rule  is,  that  any  agreement 
will  be  enforced  specifically  in  a  court  of  equity,  where  the  specific  thing 
or  act  contracted  for,  and  not  mere  pecuniary  compensation,  is  the  re- 
dress practically  required.  IromeY,  Armstrtrng,  Minn.  Sup.  Ct.,  Nov. 
15,1883.    17  N.  W.  Rep.  343. 

Statnte  of  Limitations— jVeio  Promise,— li  is  laid  down  as  a  general 
rule,  that  an  acknowledgment  -of  indebtedness  will  be  taken  to  be  an 
acknowledgment  of  the  demand  in  suit,  and  that  the  burden  of  proof 
lies  on  the  defendant  to  show  that  such  aoknowledgpnent  related, either 
in  whole  or  in  part,  to  another  debt.  MorreU  v.  Ferrier.  Col.  Sup.  Ct., 
Dec  4. 1883.    2  Denv.  li.  J.  7. 
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CUBBENT  TOPICS. 


JUDICIAL  ADXnilBTaATIOH  AHB  LEGAL  REFOBM. 

The  following  is  the  substance  of  the  report  of  the  com- 
mittee on  judicial  administration  and  legal  reform,  as 
amended,  and,  after  much  discussion,  adopted  at  the  recent 
meeting  of  the  State  Bar  Association: 

Your  committee  would  have  thought  it  proper  to  say  some- 
thing of  the  effect  of  the  late  constitutional  amendment  upon 
the  terms  of  the  judges  of  the  present  supreme  court,  but  the 
Subject  was  so  fully  and  conclusively  treated  by  the  president 
in  his  annual  address,  that  we  deem  it  unnecessary.  We  re- 
commend, however,  that  for  the  present  the  supreme  court 
retain  its  present  appellate  jurisdiction,  and  to  avoid  any  mis- 
conception as  to  the  term  of  service  of  the  judges,  that  the 
legislature  should  pass  •an  act  something  like  the  following: 
That  the  term  of  each  of  the  five  judges  of  the  supreme  court 
now  actually  in  ofiice,  is  that  for  which  he  was  elected,  and 
their  respective  successors  shall  be  elected,  as  the  term  of  each 
of  the  said  judges  expires,  one  in  each  year,  as  heretofore,  on 
the  second  Tuesday  of  October,  and  the  term  of  each  of  such 
successors  shall  be  five  years.  We  deem  it  unnecessary  and 
inexpedient  to  recommend  any  increase  of  the  judges  at 
present.  In  regard  to  the  circuit  court,  the  report  recommends 
that  the  number  of  judges  in  a  circuit  be  threi;  c^e  to  be 
elected  at  a  time,  after  the  first  election,  when  the  whole  three 
should  be  chosen.  The  number  of  circuits  and  the  jurisdic- 
tion, the  report  said,  seemed  to  be  entitled  to  consideration  to- 
igether.    The  less  the  jurisdiction,  the  fewer  the  circuits. 

As  regarding  the  number  of  the  circuits,  it  was  recom- 
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mended  that  the  county  of  Hamilton  constitute  one  circuit, 
Cuyahoga  and  the  oountieB  bordering  upon  lake  Erie  one,  the 
central  portion  of  the  state  one,  and  the  other  portions,  south- 
west, northwest,  northeast  and  southeast,  each  one,  the 
boundaries  to  be  6xed  as  nearly  as  may  be  by  territory,  popu- 
lation and  probable  amount  of  litigation.  This  would  give 
twenty-one  judges.  The  suggestions  as  to  this  court  were  for- 
mulated into  the  following  propositions : 

1.  That  the  circuit  court  shall  be  composed  of  three  judges, 
and  shall  hold  two  terms  in  each  year,  in  each  county. 

2.  That  the  state  shall  be  divided  into  seven  or  more  cir- 
cuits. 

3.  That  the  circuit  courts  shall  have  the  same  appellate 
jurisdiction  as  the  district  courts  now  have,  except  no  appeal 
be  allowed  in  contested  will  cases  so  long  as  th«.y  are  triable 
by  jury. 

4..  That  the  time  of  the  election  of  the  circuit  judges  shall 
be  the  second  Tuesday  of  October,  and  their  term  of  service 
shall  begin  on  the  ninth  day  of  February  next  after  their 
election. 

6.  The  term  of  service  of  circuit  judges  shall  be  six  yeairs, 
and  the  salary  $4,000  per  annum. 

6.  That 'at  the  first  election  therefor  the  judges  in  each 
circuit  shall  be  elected,  one  of  whom  in  eacn  circuit  shall 
serve  for  two  years,  one  for  four  years,  and  one  for  six  years, 
the  term  of  each  to  be  determined  after  their  election  by  lot, 
and  thereafter  their  successors  shall  be  elected  for  six  years 
each. 


NOTES  OF  CASES. 


UABILITT  OF  STAKEHOLDSE  OF  WAOBE. 
The  case  of  Okerwn  v.  CriUendm,  17  N.  W.  Rep.  528,  was 
recently  decided  by  the  Supreme  Court  of  Iowa,  in  which  the 
liability  of  the  stakeholder  of  a  wager  was  examined.  Two 
persons  madiu  a  bet  and  deposited  their  wagers  with  the  defen- 
dant, consenting  at  the  same  time  that  he  was  to  determine 
who  had  won  the  wager,  and  that  the  entire  amount  should 
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be  paid  to  the  winning  party.  He  made  a  decision  and  paid 
the  money  over  in  accordance  therewith.  Before  payment, 
however,  the  losing  party  declared  that  the  decision  was 
wrong  and  demanded  the  entire  stakes,  which,  not  being  paid 
him,  he  sned  the  stakeholder  to  recover. 

The  questions  were :  1.  *^Can  a  stakeholder  of  money,  pend- 
ing the  determination  of  a  bet  between  two  parties,  who  is  at 
the  same  time  made  umpire  to  decide  which  of  the  parties  is 
the  winner,  and  to  pay  the  money  to  the  winning  party, 
exonerate  himself  by  paying  over  the  money  without  further 
securing  the  consent  of  the  losing  party  to  pay  the  same  to  the 
declared  winner,  upon  the  determination  of  the  fact  lis  to 
which  party  won  ?  and :  2.  ''  Whether  the  declaration  of  the 
party  declared  to  be  the  loser,  made  to  the  stakeholder  that  he 
is  the  winner  of  the  bet,  and  a  demand  of  the  entire  stake,  is 
such  a  demand  to  amount  to  a  revocation  of  a  bet,  and  ren- 
der a  stakeholder  liable  in  paying  the  money  to  the  other  party 
thereafter." 

The  court  held,  that  it  was  not  necessary  for  the  stake- 
holder to  get  a  second  consent  of  the  loser  to  pay  over  the  money 
in  order  to  exonerate  himself  from  liability,  and  that  the  de- 
mand of  the  loser  for  the  whole  stake,  under  claim  that  he 
was  the  winner,  was  no  revocation  or  repudiation  of  the  bet, 
nor  was  it  notice  not  jbo  pay  the  money  placed  in  his  hands. 
Such  latter  notice  would  be  necessary  tc  render  the  stake- 
holder liable. 


REPORTED    CASES. 

AOMDrnTRATOE-POWSfi  TO  BHTD   S8TATX  B7  PB0MI880B7  VOTB- 

LIABUJTT  OF  ADXIHISTBATOB'S  8UBBTIX8. 

{Ohio  Supreme  Court.    December  18,  1883.) 

Curtis  v.  National  Bank. 

B.,  an  admiuistrator  of  a  solveDt  estate,  boaght  of  M.  a  monament  for 
his  intestate's  grave,  gave  M.  bis  negotiable  note,  as  administrator, 
and  took  M.'s  receipts  showing  payment  as  administrator.  M.  sold 
and  transferred  this  note  before  dne  to  F.  B.  thereafter  made  set- 
tlement in  the  probate  court,  which  allowed  him  credit  in  his  so- 
connt  fbr  the  amount  of  the  receipts  as  payment.  Of  this  sett'e- 
ment.  and  aUowance  of  credit  F.  had  no  actual  notice.    F.  thereafter 


y 
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recovered  a  judgment  against  B.,  as  administrator,  upon  thianote,  to 
be  aatiafted  <f ut  of  assets  in  his  hands,  execution  upon  which  was  re- 
turned unexecuted  for  want  of  such  assets.  B.  refused  on  demand 
of  F.  to  pay  this  Judgment.    HM, : 

1.  The  refusal  of  B.  to  pay  this  judgment  was  not  a  breach  of  the  con- 

ditions of  his  administration  bond,  and  his  sureties  therein  were  not 
estopped  in  an  action  upon  it,  to  deny  the  validity  of  such  judgment. 

2.  An  administrator  has  no  power  to  bind  the  estate  of  his  intestate  by  a 

negotiable  note  given  by  him  as  administrator. 

Error  to  the  District  Court  of  Butler  County. 
Thonuis  Millikin,  for  plaintiff  in  error. 
X  E,  CampbeUy  for  defendant  in  error. 

Owen,  J.  In  1876,  Thomas  L.  Boyd,  as  administrator  of  Fir- 
man Probasco's  estate,  purchased  of  A.  E.  Messerly  a  monument 
for  his  intestate's  grave,  paying  a  part  thereon  iti  money  and 
giving  his  note,  as  administrator,  for  the  balance,  payable  to 
the  order  of  Messerly,  who  thereupon  gave  to  Boyd,  as  admin- 
istrator, receipts  for  S450,  as  paid  to  him  by  Boyd  for  the 
monument. 

In  May,  1877,  Messerly  sold  and  transferred  this  note,  before 
due,  to  the  Farmers'  National  Bank  of  Franklin.  In  April, 
1878,  Boyd  made  settlement  of  his  accounts  in  the  probate 
court,  which  approved  them,  allowing  him  credit  upon  his 
receipts  for  the  $450  as  paid  for  the  monument,  and  finding 
still  in  his  hands  $1,218.00,  which  was  ordered  to  be  paid  to  the 
widow  and  heirs  of  the  intestate.  The  bank  had  no  notice  of 
it  nor  of  the  allowance  of  the  credit  to  Boyd  of  the  $450. 

In  October,  1878,  the  bank  recovered  a  judgment  upon  this 
note  against  Boyd,  as  administrator,  for  $352,29  and  $6.27 
costs,  to  be  levied  of  the  goods  of  the  intestate  in  his  hands. 

An  execution  promptly  issued  upon  this  judgment  accord- 
ing to  its  terms,  upon  which  the  sheriff  made  return  that  he 
found  "no  goods  or  chattels,  lands  or  tenements  belonging 
n    the    intestate   in    the  hands  of  T.   L.   Boyd  oa  which 

.  levy.'^ 

ill  January,  1879,  the  bank  brought  suit  against  Boyd  jointly 
with  Curtis  and  Hill,  his  sureties,  upon  the  administration 
bond,  alleging  as  breach  of  its  conditions  the  failure  and  refusal 
of  Boyd  to  pay  this  judgment. 

Neither  Curtis  nor  Hill  had  actual  notice  of  the  proceeding 
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to  recover,  or  the  recovery  of  this  judgment.  In  the  trial 
below,  the  bank  recovered  judgment  against  the  defendants 
below  for  $388,  and  costs,  which  was  affirmed  on  error  by  the 
district  court. 

The  present  proceeding  is  by  Curtis  and  Hill  to  reverse 
these  judgments. 

If,  upon  the  facts  above  stated,  the  failure  of  Boyd  to  pay 
the  judgment  recovered  upon  the  Meeserly  note  was  a  breach 
of  the  conditions  of  the  bond,  the  judgments  below  should  be 
affirmed;  if  not; they  should  be  reversed. 

At  the  time  this  monument  was  purchased,  it  was  lawful 
for  the  probate  court  at  ito  e^tsrrc^ion  to  allow  the  administra- 
tor in  his  settlement  any  just  and  reasonable  "  amount  ex- 
pended" for  a  monument;  but  the  administrator  was  not 
allowed  to  interfere  with  the  heirs  of  the  intestate  in  erecting 
one.  8.  &  S.  Stat.  356.  Boyd  had  no  power  to  bind  the  estate,' 
unconditionally,  by  the  purchase  of  a  monument.  He  took 
the  risks  of  a  refusal  of  the  probate  court  to  allow  the  '^amount 
expended"  by  him  for  it,  and  of  his  interference  with  the 
heirs  in  erecting  one.  In  either  contingency  the  estate  would 
be  exonerated  from  the  burden  of  its  cost.  But  he  made  an 
unconditional  purchase,  paid  part  of  the  price  in  money,  gave 
his  note  for  the  balance,  and  took  receipts  evidencing  payment 
in  full  for  the  monument.  In  this  he  clearly  exceeded  his 
power  as  administrator.  But  it  is  urged  that  the  "amount 
expended"  for  the  monument  was  allowed  by  the  probate 
court.  True ;  but  that  court  was  not  called  upon  to  approve 
an  executory  contract  by  the  administrator  to  jiay  in  future 
for  the  monument,  no^  .  approve  his  act  giving  a  negotiable 
note  for  it.  The  traii&action  was  presented  to  that  court  as  an 
executed  one  and  the  vouchers  were  evidence  of  actual  pay- 
ment. They  were  as  such  approved,  and  upon  the  faith  of  ^ 
them  the  settlement  was  made.  If  Messerly.  who  empowed 
the  court,  by  his  Receipts,  to  give  credit  to  Boyd,  had  been 
plaintiff  below  instead  of  the  bank,  he  could  not  have  been 
heard  to  say  that  the  monument  was  not  paid  for,  and  thus 
collaterally  question  the  settlement,  which  as  a  creditor  be 
could  have  directly  attacked.    75  Ohio  L.  §§  3  and  4,  p.  957. 

This  settlement  riot  only  determined  the  rights  of  the  dis- 
tributees, but  was  the  test  and  measure  of  the  liability  of  the 
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imretiM.  Did  Mesaerly  impart  to  the  bank,  by  the  transfer 
qC  the  ttotey.  a  l>etter  title  than  his  own?  If  he  did,  it  was  m 
virtue  of  its  negotiable  qualities  and  its  transfer  before  due. 
Cpnld  Bo^^  bind  the  estate  of  his  intestate  by  giving  negotiable 
paper  as  administrator? 

This  would  be  a  dangerous  power  and  would  enable  him  to 
do  that  by  indirection  which  the  law  does  not  permit  to4>e  done 
by  direct  means — charge  hij  intestate's  estate  unconditionally 
by  acts  which  the  law  contemplates  shall  depend  for  their 
validity  upon  the  supervision  and  approval  of  the  court  ap- 
pointing him.  To  treat  those  who  acquire,  before  due,  and 
without  notice  of  equities,  negotiable  paper  issued  by  an  ad- 
ministrator, as  such,  as  innocent  purchasers,  and  thus  disarm 
the  estate  of  its  just  defenses,  is  to  leave  it  an  easy  prey  to  the 
improvidence  or  corruption  of  the  administrator. 

It  is  not  only  the  plain  policy  of  our  law,  but  it  is  due  to  his 
sureties,  that  the  administrator  be  held  rigidly  within  the 
express  authority  of  the  law  in  the  administration  of  his 
trust.     LuelU  v.  Behrens,  28  Ohio  St.  240. 

That  the  giving  of  a  negotiable  note,  as  administrator,  is 
such  a  departure  from  his  authority  as  to  relieve  the  estate, 
and  hence  his  sureties  from  liability,  is  a  proposition  so  firmly 
established  both  upon  principle  and  authority  as  to  leave  no 
excuse  for,  controversy.  King  v.  Thorn,  I  Term.  .489;  CbmCA- 
waite  V.  First  National  Bank,  57  Ind.  268;  Rittenhause  v.  AmmeT- 
man,  64  Mo.  197;  Chrigtian  v.  Iforri^,  50  Ala.  585 ;  Kuderyf. 
Hall,  64  N.  C.  60 ;  1  Edward  on  Bills  and  Notes  §  75;  Oregary  v. 
Leigh,  33  Texas  813.  See  also,  Farrin  v.  Myriek,  41  N.  Y.  315 ; 
Audin  V.  Mwnro,  47  N.  Y.  360. 

But  it  is  maintained  by  counsel  for  the  bank  that  *^  the 
judgment  against  the  administrator  is  conclusive  on  the  sure- 
ties unless  impeached  for  fraud  or  mistake,"  and  that  *'  the 
plaintiff,  having  no  actual  notice  of  the  settlement,  is  not  es- 
topped to  maintain  the  acCion  on  the  bond  against  the  sure- 
ties." The  infirmity  of  this  reasoning  is  in  its  assumption 
of  the  very  thing  in  controversy :  the  liability  of  the  estate 
upon  the  note  and  judgement.  As  th  estate  was  not  bound 
by  the  note,  the  sureties  are  not  estopped  to  deny  the  va- 
lidity of  the  judgment  upon  it.  We  conclude,  then,  that  what- 
ever liability  Boyd  may  have  incurred  individually  upon  the 
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note  or  judgmenty  they  did  not  so  feur  create  or  evidence  a 
liability  against  his  intestate's  ^tate  as  to  render  his  reiFosal 
to  iMy  the  judgment  a  breach  of  any  of  the  conditions  of  the 
bond,  and  hence  upon  the  facts  presented  upon  the  record 
before  ns,  Curtis  and  Hill,  the  sureties,  were  entitled  to  judg- 
ment. 

«7ttcl;m€n<  reversftl  and /uctgffiMnl 
Jor  flainJtiff  in  error, 
[To  appear  in  39  Ohio  St.] 
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WILL— DISPOSmOV  07  B8TATB. 

{Ohio  ehq^reme  OourU    Deoember  18, 1888.) 

Patton  v.  Patton  bt  al. 

1.  The  proviso  in  section  1,  of  the  act  of  March  80,  1874,  amending  the 

Willa*  act,  1862,  which  declares  that  a  beqaest  to  any  benevolent,  re- 
ligions, educational  or  charitable  purpose,  shall  be  invalid  and  void 
if  the  testator  dies  within  twelve  calendar  months  from  the  execu- 
tion of  tbe  will,  leaving Jssue  of  his  or  her  body  living,  or  their  legal 
representatives,  is  a  constitutional  and  valid  enactment. 

2.  Such  void  bequest  never  takes  effect,  and  if  no  other  disposition  be 

made  of  the  property  in  the  will,  it  deacends  to  the  heir  immediately 
upon  the  death  of  the  testator. 

8.  Such  bequest  is  not  saved  from  the  condemnation  of  the  statute  by 
making  it  contingent  upon  the  extinction  of  the  lineal  descendants 
of  the  testator.  In  case  of  such  extinction,  collateral  heirs  may  as- 
sert the  invalidity  of  the  bequest. 

4.  Where  a  testator  gives  direction  to  his  executor  to  sell  real  estate  for 
the  purpose  of  paying  a  void  bequest,  and  no  disposition  over  is  made 
of  the  property  by  the  will,  it  descends  to  the  heir  as  land,  and  is  not 
subject  to  the  power  of  sale. 

Appeal.  Reserved  in  the  District  Court  of  Highland  County. 

Joseph  D.  Patton  executed  his  will  on  the  twenty-ninth  of 
January,  1878,  and  died  on  the  twenty-fourth  of  March  fol- 
lowing, seized  of  a  large  estate,  both  real  and  personal,  leav- 
ing surviving  him,  Betsy  Ann  Patton,  his  widow,  Joseph 
Frank  Patton,  his  grandson  and  only  surviving  lineal  de- 
scendant, and  James  H.  Patton  and  others,  his  brothers  and 
sisters.      Betsy  Ann,  the  widow,  died  in  July,   1880,  and 
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Joseph  Frank,  the  grandsoir,  died  intestate  in  March,  1881, 
childless,  and  without  brothers  or  sisters,  and,  his  father  and 
mother  being  then  dead,  left  Augusta  A.  Custis  and  Jennie 
Hill,  sisters  of  his  mother,  his  next  of  kin. 

The  following  is  a  copy  of  Joseph  D.  Patton's  will : 

'^  I,  Joseph  D.  Patton,  of  the  county  of  Highland,  and  state 
of  Ohio,  do  make  and  publish  this  my  last  will  and  testament : 

**  1.  I  devise  that  all  my  debts  and  funeral  expenses  be  paid 
out  of  any  money  on  hand  or  owing  me,  at  the  time  of*  my 
death,  or  if  there  be  no  money  on  hand  or  owing  me,  then  out 
of  the  proceeds  of  the  sale  of  as  much  of  the  personal  property 
belonging  to  me  at  the  time  aforesaid,  as  may  be  necessary  for 
such  purpose. 

''2.  All  the  remainder  of  my  personal  estate,  including 
moneys,  rights  in  action,  household  goods,  and  goods  of  every 
kind,  and  all  chattels,  I  give  and  bequeath  to  my  wife,  Betsy 
Ann  Patton,  during  her  natural  life,  and  at  her  death  to  my 
grandson,  Joseph  Frank  Patton. 

*^3.  I  give  and  devise  to  my  wife,  Betsy  Ann  Patton,  all 
my  real  estate  during  her  natural  life,  and  at  her  death  I  give 
i^nJ  devise  the  same  to  my  grandson,  Joseph  Frank  Patton. 

**  4.  After  the  death  of  my  wife,  and  during  the  minority 
of  my  said  grandson,  I  give  to  my  executor,  hereinafter  named, 
or  to  his  successor  in  office,  the  possession  and  control  of  my 
said  real  estate,  and  direct  that  he  apply  the  income  from 
said  real  estate  to  the  proper  support,  maintenance  and 
education  of  my  said  grandson,  or  so  much  thereof  as  may  be 
necessary  for  such  purpose,  and  that  the  residue  (if  any)  be 
safely  invested  for  his  benefit,  by  said  executor,  or  the  lawful 
guardian  of  said  grandson. 

"5.  If  my  said  grandson,  Joseph  Frank  Patton,  die  leaving 
no  child  or  children,  then  I  direct  my  said  executor,  or  his 
successor,  to  sell  all  my  real  estate  in  such  manner  and  upon 
such  terms  as  he  shall  deem  best,  and  to  execute  proper  eon- 
veyance  therefor,  and  the  proceeds  of  such  sale,  also  moneys 
and  other  property  devised  by  me  to  my  said  grandson,  after 
payment  of  costs  and  expense  of  administration,  I  direct  to 
be  paid,  share  and  share  alike,  to  the  Board  of  Home  Missions 
of  the  Presbyterian  Church  in  the  United  States  of  America, 
whose  office  is  now  in  New  York  city,  and  to  the  Board  of 
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Foreign  Missions  of  the  Presbyterian  Church  in  the  United 
States  of  America,  whose  office  is  now  in  New  York  city,  to 
aid  in  carrying  on  the  work  of  Foreign  and  Domestic  Mis- 
sions. But  if  my  said  grandson  die  leaving  a  child  or  child- 
ren, then  I  give  and  bequeath  to  said  child  or  children,  all 
moneys  and  property  hereinbefore  mentioned  and  devised 
such  child  or  children  to  take  said  real  estate  in  fee  simple. 

'*  6.  I  nominate  Richard  C.  Barrett  as  executor  of  this  my 
last  will  and  testament,  and  I  authorize,  him  to  sell  at  public 
or  private  sale  so  much  of  my  personal  property  as  may  be 
necessary  to  pay  debts  and  fOneral  expenses." 

This  is  a  civil  action  brought  by  James  H.  Patton,  a  brother 
of  the  testator,  Joseph  D.  Patton,  for  the  partition  of  the  real 
estate  of  which  the  testator  died  seized,  among  his  brothers 
and  sisters  and  their  legal  representatives,  all  of  whom  are 
parties,  and  who  are  alleged  to  be  the  owners  thereof  in  fee 
simple. 

AH  persons  claiming  an  interest  in  the  real  estate  are  also 
made  defendants. 

The  Boards  of  Home  and  Foreign  Missions  deny  the  title  of 
the  brothers  and  sisters  of  the  testator,  and  cluim  the  entire 
beneficial  interest,  in  the  lands  under  the  fifth  item  of  the 
will. 

Augusta  A.  Custis  and  Jennie  Hill  claim  the  estate  as  the 
heirs  and  next  of  kin  of  Joseph  Frank  Patton. 

The  executor  of  Joseph  D.  Patton,  the  testator,  claims  the 
right  to  sell  the  estate  under  the  fifth  item  in  the  will,  and  to 
pay  the  proceeds  to  whosoever  entitled. 

Hart  &  H(mgh,  for  plaintiff  in  error. 

Harrison,  Oldb  &  Manh^  J.  H  Thompson,  C.  H,  Collins,  J.  B. 
WorUy,  Sloane  &  Newby,  A.  G.  Matthews  and  S.  F.  Steel,  for  de- 
fendants. 

McIlvaine,  J.  '.p  ^o  tho  claim  of  the  Home  and  Foreign 
Missions:  it  was,  beyonH  doubt,  the  intention  of  the  testator, 
that,  in  case  of  the  death  of  his  widow,  and  the  death  of  his 
grandson,  leaving  no  child  or  children,  the  real  estate  in  dis- 
pute should  h6  sold  by  bis  executor,  and  the  proceeds  equally 
divided  between  the  missions.  But,  the  testator  dying  within 
a  year  from  the  execution  of  the  will,  the  contingent  bequest 
to  the  mission)^  fell  within  the  condemnatory  terms  of  the 
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promm  in  section  one  of  the  Wills  act  of  March  80,  1874, 
amending  the  act  of  1852. 

The  section  reads  as  follows : 

''Section  1.  That  any  person  of  full  age  and  sound  memory, 
having  an  interest  in  lands,  tenements,  or  hereditaments,  or 
any  annuity  or  rent  charged  upon  or  issuing  out  of  the  same, 
or  any  goods,  chattels,  rights,  credits,  choses  in  action  or  pos- 
session, or  any  other  property  of  any  description  whatever, 
may  give  and  devise  the  same  to  any  person,  by  last  will  and 
testament,  lawfully  executed;  subject,  nevertheless,  to  the 
rights  of  creditors,  and  to  the  provisions  of  this  act,  and  of  an 
act  entitled,  '*An  act  to  restrain  tl^e  entailment  of  real  estate." 
Pro/ided,  that  if  such  testator  or  testatrix  shall  die,  leaving 
issue  of  his  or  her  body  living,  or  their  legal  representatives, 
or  shall  leave  an  adopted  child  or  children  living,  or  their 
legal  representatives,  and  said  will  give,  devise,  or  bequeath 
such  estate,  in  whole  or  in  part,  to  any  benevolent,  religious, 
educational  or  charitable  purpose,  or  to  any  person  in  trust 
for  any  of  such  purposes,  whether  such  trust  appears  upon 
the  fetce  of  the  instrument  making  such  gift,  devise  or  bequest 
or  not,  to  the  state  of  Ohio,  or  any  state  or  country,  to  any 
county,  township,  city,  incorporated  village,  or.  other  corpora- 
tion or  associatibn,  in  this  or  any  other  state  or  country,  in 
such  case  said  last  will,  as  to  such  gift,  devise,  or  bequest, 
shall  be  invalid  and  void,  unless  such  will  (or  if  contained  in 
a  codicil  thereto,  then  such  codicil)  shall  have  been  duly 
executed  according  to  law  at  least  twelve  calendar  months 
prior  to  the  decease  of  such  testator  or  testatrix." 

In  behalf  of  the  missionary  boards,  it  is  contended  that  this 
proviso  does  not  apply  to  a  bequest  contingent  upon  the  ex- 
tinction of  lineal  descendants.  This  contention  is  based  on 
the  assumption  that  lineal  heirs  alone  may  object  to  such  be- 
quest as  the  proviso  was  for  their  protection  alone.  But  this 
assumption  is  not  authorized  by  the  statute.  We  can  see  no 
reason  why  anyone  interested  in  the  descent  and  distribution 
of  the  estate  may  not  assert  the  invalidity  of  the  bequest. 
True,  the  invalidity  of  the  bequest  depends  on  the  existence 
of  lineal  descendants,  natural  or  adopted,  at  the  death  of  the 
testator,  but  no  use  of  the  void  bequest  is  preserved  to  lineal 
descendants.    It  remains  in  the  general  estate,  and  if  not 
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otherwise  dispoeed  of  in  the  will,  becomes  intestate  property. 
The  true  character  of  such  bequest,  whether  void  or  valid,  is 
determined  by  the  state  of  facts  existing  at  the  testator's 
death,  and  not  by  any  subsequent  contingency. 

A  labored  argument  has  also  been  submitted  by  counsel  for 
the  missionary  board,  to  show  that  the  proviso  in  question  is 
unconstitutional  and  void.  The  postulate  of  this  argument 
seems  to  be  that  the  right  of  the  citizen  to  dispose  of  his 
property  by  will  is  a  constitutional  right,  which  the  legisla- 
ture cannot  destroy  or  abridge.    Is  this  proposition  true  ? 

Testamentary  power  is  not  referred  to,  in  terms,  either  in 
the  constitution  of  the  state  or  of  the  United  States.  It  is  con- 
tended that  it  is  recognized,  by  implication,  in  section  one  of 
the  Bill  of  Rights,  in  the  state  constitution,  which  reads: 

"  Section  1.  All  men  are  by  nature  free  and  independent, 
and  have  certain  inalienable  rights,  among  which  are  those 
of  enjoying  and  defending  life  and  liberty,  acquiring^  pouesring 
and  protecting  propertyy  SLTid  seeking  and  obtaining  happiness 
and  safety." 

We  concede  that  the  right  to  acquire  property,  implies  the 
right  to  dispose  of  it.  But  the  ioalienable  rights  here  de- 
clared, as  well  as  those  implied,  are  possessed  by  living,  not 
by  defid  men.  A  disposition  by  will  does  not  take  effect  dur- 
ing the  testator's  life,  but  operates  only  after  his  death. 

While  the  right  of  the  testamentary  disposition  may  be,  as 
Mr.  Red  field  in  his  work  on  wills  says,  instinctive,  it  never- 
theless depends  solely  on  municipal  law,  and  has  never  been 
regarded  as  a  natural  or  inalienable  right.  It  has  always 
been  subject  to  the  control  of  legislative  power,  and  such 
power  is  not  limited,  in  this  state,  by  constitutional  provi- 
sion. Hence,  it  follows  that  the  contingent  bequests  to  the 
Home  and  Foreign  Missions,contained  in  the  will  of  Joseph  D. 
Patton,  who  died  within  a  year  after  the  will  was  made,  leav- 
ing the  legal  representative^of  a  son  surviving  him,  became 
absolutely  void  immediately  at  and  after  the  death  of  the 
testator. 

What,  then,  became  of  the  title  to  the  property  in  contro- 
versy, upon  the  death  of  the  testator? 

Under  the  will,  an  estate  for  the  life  of  the  widow  vested  in 
her,  and  an  estate  in  remainder,  after  the  death  of  the  widow; 
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vested  in  the  grandson,  Joseph  Frank,  for  his  life.  Re- 
mainder over,  in  fee,  to  the  child  or  children  of  Joseph  Frank, 
if  he  should  die  leaving  a  child  or  children.  There  was  no 
sach  *' child  or  children"  in  being,  and  no  further  disposition 
was  made  of  the  property  bv  the  will.  True,  the  terms  of  the 
devise  to  Joseph  Frank,  were  ample  to  pass,  subject  to  the 
life  estate  of  the  widow,  a  fee  simple  remainder,  but  con- 
strued in  connection  with  other  parts  of  the  will,  it  is  quite 
clear  that  the  testator  intended  the  estate  devised  to  the 
grandson,  to  be  for  his  life  only. 

It  seems  clear,  therefore,  that  upon  the  death  of  the  testator,, 
the  whole  estate,  subject  to  the  life  estate  of  the  widow  and 
the  grandson,  vested,  by  descent,  in  the  heir  of  the  testator, 
subject  to  be  divested,  in  favor  of  the  child  or  children  of 
Joseph  Frank  Patton,  if  he  should  die  leaving  any.  Joseph 
Frank  Patton,  therefore,  sole  heir  of  the  testator,  never  having 
had  a  child  or  children,  died  seized  of  this  estate  in  fee  simple, 
and  intestate. 

The  next  question  in  the  case  is  raised  by  the  executor  of 
Joseph  D.  Patton's  will,  who  claims  the  right  under  the  will 
to  sell  the  ^estate  and  administer  upon  the  proceeds.  Augusta 
A.  Custis  and  .Jennie  Hill,  sisters  of  the  mother  of  Joseph 
Frank  Patton  as  next  of  kin  to  the  deceased,  Joseph 
Frank;  claim  that  by  the  direction  to  sell,  contained  in 
the  will,the  estate  is  to  be  regarded  as 'con  verted  into  money  ,and 
passes  to  the  next  of  kin  as  personalty.  These  claims  may  be 
disposed  of  together.  The  controlling  question  is,  did  the 
testator  intend  that  upon  the  death  of  Joseph  Frank,  without 
leaving  a  child  or  children,  this  property  should  be  converted 
into  money,  although  the  bequests  to  the  mission  boards 
should  be  invalid  and  void  ?  It  is  not  at  all  probable  that 
the  testator  contemplated  such  contingency ;  but,  on  the 
other  hand,  we  are  satisfied  that  the  sole  reason  of  the  testator 
in  directing  the  sale  of  the  land  was  for  the  purpose  of  divid- 
ing the  proceeds,  as  money,  between  the  two  boards  of 
mission.  If  this  be  so,  the  power  of  sale  fell  with  the  be- 
quests. The  direction  in  the  will  is,  that  "  If  my  said  grand- 
son, Joseph  Frank  Patton,  die,  leaving  no  child  or  children, 
then  I  direct  my  said  executor,  or  his  successor,  to  sell  all  my 
real  estate      *      *      *      *      and  the  proceeds  of  such  sale 
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*  *  *  *  I  direct  to  be  paid  share  and  share  alike  to 
the  Board  of  Home  Missions  *  *  *  *  and  to  the 
Board  of  Foreign  Missions."  True,  the  contingency  happened 
upon  which  the  testator  intended  the  power  to  sell  should 
accrue,  and  upon  the  happening  of  the  same  contingen.cj,  the 
direction  to  pay  the  proceeds,  share  and  share  alike  to  mission 
boards,  was  to  become  absolute,  according  to  the  intention  of 
the  testator.  But  by  his  death,  within  a  year  from  the 
making  of  the  will,  the  directing  as  to  the  payment,  of  the 
proceed«,became inoperative  and  void;  therefore,  the  direction 
to  sell  also  became  inoperative  and  void. 

The  law  on  this  point  is  well  stated  in  Williams  on 
Executors,  vol.  1,  p.  588,  as  follows: 

*^  The  principle  seems  to  be,  that  where  the  puri)ose  of  the 
testator  still  requires  a  sale  of  the  whole  land,  and  there  is 
only  a  partial  disposition  of  the  produce,  the  surplus  belongs 
to  the  heir,  as  money  and  not  land,  and  will  go  to  his 
{)ersonal  representative.  BtU  where  no  purpose  of  the  devisor 
demands^  in  the  events  that  have  happened,  that  the  whole 
land  shall  be  converted  into  money,  then  the  heir  shall  take 
the  resulting  property  as  land,  and  it  shall  descend  as  such  to 
his  heir.  Thus,  where  a  devisor  directs  his  land  to  be  sold 
and  the  produce  divided  between  A  and  B,  the  obvious  pur- 
pose of  the  testator  is.  that  there  shall  be  a  sale  for  the 
convenience  of  division  ;  and  if  A  dies  in  the  life-time  of  the 
devisor,  and  the  heir  stands  in  his  place,  the  purpose  of  the 
testator  still  applies  to  the  case.  Therefore  the  heir  will  take 
the  share  of  A  as  money,  and  not  as  land.  But  if  A  and  B 
both  die  in  the  life-time  of  the  testator,  and  the  whole  interest 
in  the  land  descends  to  the  heir,  the  purpose  of  the  testator, 
that  there  shall  be  a  sale  for  the  convenience  of  division,  has 
no  application,  and  the  heir  will  take  the  whole  interest  a0 
land." 

This  brings  us  to  the  conclusion,  that  the  real  estate  of 
which  the  intestate,  Joseph  Frank  Patton  died  siezed,  the 
same  being  ancestral  property,  passed,  at  his  death',  to  the 
brothers  and  sisters,  and  their  representatives,  of  Joseph  D. 
Patton,  from  whom  the  estate  came,  in  accordance  with  the 
provisions  of  section  4158,  Revised  Statutes,  prescribing  the 
course  of  descent  of  ancestral  property. 
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And  that  the  personal  estate  of  which  the  intestate  died 
possessed,  be  distributed  to  Augusta  A.  Custis  and  Jennie 
Hill,  sisters  of  intestate's  mother,  and  next  of  kin  to  said 
intestate,  in  accordance  with  the  provisions  of  section  4163,  of 
Revised  Statutes.  Decree  accordingly,  and  cause  remanded 
to  the  court  of  common  pleas  for  partition  in  accordance  with 
the  prayer  of  the  petition. 

T  in  89  Ohio  St.]  Judgment  aceordingh/. 


in0SAVo»-How  FAB  ACTS  OF  souciTnre  AGBVT  nr  FILUVe  AF- 

FUOAnOV  BLAVX8  BIBDIVe  ITFOB  COMFABT. 

{Okio  Supreme  CburL    December  18, 1883.) 

Insurance  Co.  v.  Williams. 

A  soUdting  agent,  procaring  for  an  insuninoe  company  riaks  and  appli- 
oationa  on  which  polidea  are  issued,  who  fills  up  the  application,  is, 
in  so  doing,  the  agent  of  the  company,  and  not  of  the  insured;  and 
if  the  agent  make  a  mistake  in  wrongly  stating  facts  which  were  cor- 
rectly given  him  by  the  insured  in  preparing  the  application,  the 
company  ia  bound  by  and  responsible  for  such  mistake. 

Bbrob  to  the  District  Court  of  Allen  County. 

In  December,  1876,  in  Allen  county,  Williams  made  appli- 
cation in  writing  to  the  Farmers'  Insurance  Company  (a 
stock  co«.^pany)  for  insurance  upon  his  dwelling  house,  house- 
hold furniture  and  clothing  therein,  and  received  a  policy  of 
insurance  thereon  from  the  company.  The  application  and 
policy  constituted  the  contract. 

The  application  was  made  upon  the  solicitation  of  Kemer, 
the  company's  agent;  whose  duties,  powers  and  authority, 
were  confined  and  restricted  to  soliciting  risks  for  the 
company,  receiving  applications  therefor,  and  forwarding  the 
same  to  the  company,  and  collecting  premiums  upon  policies 
issued;  .and  was  written  by  the  agent.  To  enable  the  agent 
to  prepare  it,  Williams  gave  him  a  faithful  and  true  state- 
ment of  the  conditions  and  surroundings  of  the  property; 
and  among  other  things,  that  the  flue  in  the  kitchen  part  of 
the  house  was  an  iron  stove  pipe,  and  passed  up  through  the 
roof  of  the  kitcheji,  and  was  in  good  condition,  and  he 
directed  the  agent  to  state  the  same  in  the  application,  but 
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the  agent,  by  mistake  and  without  the  knowledge  of  Williams, 
«tated  in  the  application  that  the  fine  was  made  of  brick.  In 
ignorance  of  this  mistake  and  believing  the  application  con- 
tained the  statement  that  the  flue  was  iron  stove  pipe — which 
was  the  intention  and  contract  of  said  parties — Williams 
signed  the  application  without  reading  it  or  hearing  it  read, 
but  without  fraud  of  SEdsehood  on  his  part,  and  delivered  it 
to  the  agent  to  be  sent  to  the  company  for  its  action. 

In  the  application  Williams  covenanted  and  agreed  with 
the  company  that  the  statements  and  representations  con- 
tained therein  were  a  just,  full  and  true  exposition  of  all  the 
facts  and  circumstances  in  regard  to  the  condition,  value  and 
risk  of  the  property,  and  agreed  to  keep  the  flue  in  said  good 
condition.  The  soliciting  agent  sent  the  application  to  an- 
other agent  of  the  company,  and  this  last  agent  sent  it  to  the 
company  for  action  thereon. 

The  policy  was  issued  and  sent  to  Williams,  without  knowl- 
edge of  the  mistake  coming  to  said  last  mentioned  agent  or 
to  the  officers  of  the  company,  and  said  premium  was  paid. 

April  12,  1877,  the  property  (which  was  of  greater  value 
than  the  insurance  thereon)  was  consumed  by  fire,  which  did 
not  originate  with  said  flue;  of  all  which  the  company  bad 
due  and  legal  notice  and  proofs.  The  risk  of  said  property, 
by  reason  of  the  flue  being  of  iron  stove  pipe,  was  very  much 
increased  from  what  it  would  have  been  had  it  been  made  of 
brick. 

Payment  of  loss  was  refused  by  the  company,  and  Williams 
brought  suit  in  the  Court  of  Common  Pleas  of  Allen  County, 
praying  that  the  application  and  contract  by  and  between 
the  parties  might  be  reformed,  and  the  mistakes  therein  cor- 
rected ;  that  the  actual  representations  made,  be  inserted  in 
the  application  and  held  to  be  a  pai;t  of  said  contract  of  in- 
surance; and  that  he  have  judgment  for  the  amount  of  his 
loss  insured. 

Trial  was  had  and  the  prayer  of  the  petition  was  granted, 
and  the  cause  appealed  to  the  District  Court  of  Allen  County. 
On  the  trial  in  the  district  court  on  the  above  as  '^  agreed 
facts ''  in  the  case,  it  was  adjudged  and  decreed  by  the  court 
that  the  application  be  reformed;  that  the  representation 
therein  contained,  shall  read :    *^  That  the  flue  for  the  escape 
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of  the  smoke  in  the  kitchen  was  made  of  iron,  commonly 
called  stove  pipe,  and  th^t  the  said  stove  pipe  passed  out 
through  the  roof  of  said  kitchen,''  in  accordance  with  the 
actual  contract  of  said  plaintiff  and  said  defendant,  and  that 
said  plaintiff  has  ever  since  maintained  the  same  in  as  good 
and  like  condition  as  the  same  wad  at  the  time  of  making 
said  application  by  said  plaintiff  and  the  issuing  of  said 
policy  by  said  defendant ;  and  thereupon  rendered  judgment 
for  Williams  against  the  Farmers'  Insurance  Company  for 
the  amount  of  said  loss  insured,  as  prayed  for  by  Williama 
And  this  case  is  in  this  court  on  alleged  errors  of  the  district 
court  in  rendering  said  decree  and  judgment. 

Critchfidd  &  GrcJiam^  for  plaintiff  in  error. 

Theo.  D.  Robby  for  defendant  in  error. 

FoLLETT,  J.  Did  the  district  court  commit  error  ?  This 
depends  upon  whether  or  not  Kemer,  in  writing  the  applica- 
tion, did  it  as  agent  of  the  insurance  company,  and,  if  he  did, 
was  the  insurance  company  responsible  for  the  mistake? 
For  if  these  two  questions  are  answered  in  the  affirmative,  it 
is  not  contended  that  there  was  error,  and  Williams  would  be 
entitled  to  the  decree  and  judi^ment;  and  if  either  one  "'j  .'in- 
swered  in  the  negative,  there  ^vas  error. 

The  agent  had  power  to  elicit  risks  for  the  company,  re- 
ceive applications  therefor,  and  forward  the  same  to  the  com- 
pany. It  is  agen3ral  rule,  that  when  a  pjwer  is  conferred 
upon  an  agent,  he  has,  by  implication,  such  incidental  au- 
thority as  is  necessary  to  carry  his  power  into  effect ;  and  a 
principal  is  liable  for  the  wrongful  acts  of  his  agent  acting 
within  his  employment.  The  principal  cannot  take  the 
benefit  of  the  agent's  acts  and  avoid  their  burdens.  So  com- 
plete is. the  identification  of  principal  and  agent  that  notice 
to  an  agent  on  the  subject  of  his  employment  is  legally  notice 
to  the  principal,  although  it  be  not  in  fact  communicated  to 
the  principal.  Applying  these  principles  to  this  case, 
there  was  no  error  in  the  district  court.  And  we  are  sus- 
tained in  this  view  by  the  weight  of  modern  authority. 

In  Woodberry  Saoinga  Bank  and  Building  Auoeiation  v.  The 
Charter  Oak  Fire  and  Marine  Ins.  Cb.,  31  Conn.  517,  thesu- 
preme  court  of  errors  say :  '*  It  is  the  settled  policy  of  our 
law  to  treat  local,  agents  of  insurance  companies,  who  are 
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authorized  to  procure  and  forward  applications  for  insurance, 
as  the  agents  of  the  campaniea  and  noi  of  the  appUearUs^  in  any 
mistakes  of  the  application  made  by  them  or  by  the  applicant 
under  their  direction." 

In  Combs  v.  Sarings  and*  Ins.  Co.^  43  Mo.  149,  the  supreme 
court  say:  ''The  authority  of  the  soliciting  agent  of  an  in- 
surance company  to  take  applications  for  insurance,  carries 
with  it  the  legal  implication  of  authority  to  fill  up  the  appli- 
cation and  do  all  those  things  which  may  be  needful  in  per- 
fecting it."  That  was  a  case  sought  to  be  defeated  on  the  ground 
of  false  representations  and  warranties  in  the  application. 

Here  the  agent  wrote  the  application,  and  was  given  a  cor- 
rect description,  and  told  to  write  it  in  the  application,  and 
by  mistake  did  not  do  it. 

In  Rowley  v.  Empire  Ins,  Co.,  36  N.  Y.  550,  the  court  '^f  ap- 
peals say:  *' An  agent,  authorized  to  take  avpiioation^  for 
insurance,  should  be  deemed  to  be  acting  within  the  scope  of 
his  authority  where  he  fills  up  the  blank  application  cf  in- 
surance; and  if,  by  his  fault  or  negligence,  it  contains  a  ma- 
terial misstatement,  not  authorized  by  the  instructions  of  the 
party  who  signs  it,  the  wrong  should  be  imputt^ii  to  the  com- 
pany and  not  to  the  assured,"  K.  was  guilty  of  negligence, 
at  least. 

Also  in  Insurance  Co.  v.  Wilkinson^  13  Wallace.  223,  the  Su- 
preme Court  of  the  United  States  say  :  "  Hence,  when  these 
agents,  in  soliciting  insurance,  undertake  to  prepare  the  ap- 
plication of  the  insured,  *  *  *  *  they  will  be  regarded, 
in  doing  so,  as  the  agents  of  the  insurance  companies,  and 
not  of  the  insured."  And  this  case  is  approved  in  Ins.  Co.  v. 
MaAone,  21  Wall.  152,  and  N.  J.  Mut.  Life  Tns,  Co.  v.  Baker, 
94  U.  S.  610. 

In  Massachusetts  Life  Ins.  Co.  v.  Eshelman,  30  Ohio  St.  647, 
the  supreme  court  commission  say:  *^  A  -sub-agent  of  a  life 
insurance  company,  appointed  to  represent  it  in  a  particular 
branch  of  its  business,  becomes,  in  reference  thereto,  the  di- 
rect representative  of  the  company,  and  notice  of  a  fact  to 
him  will  operate  as  notice  to  the  company,  and  it  will  be 
bound  by  acts  done  by  him  in  respect  to  that  branch  of  its 
business  intrusted  to  him." 

As  sfiowing  this  to  be  th.e  policy  of  our  law,  we.  now  have  a 
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statate  going  mach  beyond  this  caae,  passed  March  6, 187V. 
and  is  now  section  8,644  of  Revised  Statutes,  reading :  '^  A  per^ 
son  who  solicits  insurance  and  procures  the  appliqation  there- 
for, riiall  be  held  to  be  the  agent  of  the  party  hereafter  iesn- 
ing  a  policy  tipon.  such  application  of  a  renewal  thereof,  any- 
thing in  the  application  or  policy  to  the  contrary  notwith- 
standing." 

The  district  court  was  fully  justified  in  its  decree  and  judg- 
ment, and  in  holding  the  insurance  company  to  the  correct 
facts  of  the  application  and  the  actual  contract  made. 

[To  appear  in  39  Ohio  St.]  Judgment  cffirmed. 


BLATB  KABBIAeS-TAIIDITT. 

{OMo  Supreme  Cburl.    December  18, 1888.) 

McDowell  v.  Sapp. 

A  marriage  between  Blaves,  in  a  eUre  state,  where  such  marriage  had  no 
legal  validity,  was  of  imperfect  obligation,  and,  before  the  emancipa- 
tion proclamation,  was  so  for  avoided  by  a  marriage  of  the  husband 
to  another  woman,  valid  at  the  place  where  solemnised,  that  on  the 
death  of  the  husband  and  second  wife,  she  who  was  the  first  wife  has 
no  interest,  as  against  the  issue  by  the  second  mar*  isge,  in  the  prop- 
erty acquired  by  such  husband  and  second  wife  d  cring  their  cohabi- 
tation. 

Error  to  the  District  Court  of  Cuygahoga  County. 

In  Febi^iary,  1856,  Peter  Duniap  and  Rachel  Smith,  colored 
persons,  were  married  in  Canada,  where  they  were  domiciled, 
which  marriage  was  in  all  respects  regular,  and  by  the  laws 
of  Canada  in  all  respects  valid.  In  1858,  they  removed  to  the 
city  of  Cleveland,  where  they  resided  as  husband  and  wife, 
and  were  regarded  by  all  persons  as  Sustaining  that  relation, 
until  August,  1877,  when  Mrs.  t>unlap  died  intestate;  and 
Duniap  continued  to  reside  there  until  June,  1881,  when  he 
died  intestate.  During  the  time  they  lived  together  as  husband 
and  wife  at  Cleveland,  they  accumulated  property,  real  and 
personal,  the  real  estate  of  the  value  of  15,000,  and  the  per- 
sonal property  of  the  value  of  $5,000.  The  real  estate  he 
caused  to  be  conveyed,  through  one  Odell,  to  Mrs.  Duniap, 
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in  good  faith,  so  far  as  appears,  and  not  to  defraud  creditors, 
or  for  other  unlawful  purpose.  The  issue  of  the  marriage 
oonsisted  of  three  daughters,  Sarah,  Lucy  and  Lottie,  all  of 
whom  are  living  and  unmarried,  the  youngest  having  been 
born  in  1864. 

There  is  no  evidence  to  show  that  Peter  Dunlap  or  Mrs. 
Dunlap  doubted,  at  any  time,  the  legality  of  the  marriage ;  nor 
is  there  any  proof  that  Mrs.  Dunlap  ever  heard  that  Peter 
Dunlap  had  contracted,  in  any  form,  any  other  marriage ;  nor 
is  it  shown  that  their  daughters  ever  heard  of  any  other  mar- 
riage than  the  one  stated,  until  the  petition,  hereinafter  men- 
tioned, was  filed. 

On  December  24, 1881,  Maria  McDowell,  a  colored  woman, 
commenced  a  suit  in  the  Court  of  Common  Pleas  of  Cuyahoga 
County,  against  Sapp,  administrator  of  Peter  Dunlap,  and 
Peter's  above  named  children,  and  from  the  petition,  or  by 
admission,  the  following  additional  facts  appear :  In  1840, 
Peter  Dunlap  lived  in  Columbia,  South  Carolina,  was  a  slave, 
and  was  called  Adam  McDowell.  Maria,  the  plaintiff  also 
lived  in  that  city;  and  was  then  a  slave.  In  Decemlier,  1840, 
by  consent  of  their  masters,  Adam  and  Maria  were,  at  their  re- 
quest, regularly  married  in  that  state,  by  a  minister  of  the  goe- 
pel,  according  to  the  forms  observed  therein  for  marriages. 
They  lived  together  in  that  state,  as  husband  and  wife,  from 
that  time  until  1856,  but  there  was  no  issue  of  the  marriage. 
In  1856,  Adam  escaped  from  slavery,  went  to  Canada,  and  his 
subsequent  history  is  as  already  stated.  She  oever  saw  him 
again,  and  he  was  never  again  in  South  Carolina.  He  sent 
her,  in  1866,  ten  dollars,  and  the  same  amount  in  1870,  and 
stated  to  the  person  to  whom  he  delivered  the  money,  at 
Cleveland,  the  fact  that  he  had  married  her.  There  does  not 
appear  to  have  been  any  other  communication  between*  them. 
She  requested  the  administrator  to  file  a  petition,  under  Revised 
Statutes  section  6202,  for  directions  as  to  his  duty,  and  for  the 
purpose  of  asserting  her  rights,  and  he  refusing,  she  filed  the 
petition  above  mentioned,  the  prayer  of  which  is  as  follows : 
''That  the  said  court  find,  decree  and  adjudge  that  the  plaintiff  is 
the  only  true  and  lawful  heir  and  distributee  of  the  said  Adam, 
and  as  such,  entitled  to  have  and  receive  from  the  said  L.  W. 
Sapp,  as  administrator,  the  whole  of  said  personal  property 
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left  by  said  Adam  McDowell ;  that  the  deeds  to  said  Rachel 
Danlap  and  said  Odell  may  be  set  aside,  as  in  ftaad  of  the 
plaintiffs  right  in  the  premises ;  that  said  real  estate,  and  each 
and  every  part  thereof^  may  be  deemed  to  belong  to  this  {dain- 
tiff ;  and  that  if  the  court  find  that  said  deeds  were  not  made 
in  fraud  of  the  plaintiff's  rights,  that  plaintiff  shall  then  be 
decreed  to  have  dower  in  said  premises  assigned  to  her  therein ; 
and  she  asks  for  such  other  and  further  relief  as  she  is  entitled 
to  in  equity." 

In  the  district  court  to  which  the  cause  was  taken  by  ap- 
peal, the  court  beard  the  same  onpetition,  answer,  reply,  and 
testimony,  and  on  such  hearing  the  petition  was  dismissed ; 
and  this  petition  in  error  is  prosecuted  by  Maria  to  reverse 
the  judgment. 

W.  C  Rogers,  for  plaintiff  in  error. 

E,  SowerSy  for  defendant  in  error. 

Bt  thr  Court.  It  is  well  settled  that  the  validity  of  a 
marriage  must  be  determined  from  the  lex  loci  contractus.  If 
valid  where  solemnized,  it  is  valid  everywhere;  if  invalid 
there,  it  is  invalid  every  where.  Story's  Confl.  L.  §§84,  98; 
Bishop's  Mar.  ft  D.  §  390;  Bar's  Int  L.  (S.  &  B's  ed.)  364.  It 
will  be  seen  that  exceptions  to  the  rule  exist,  and  how  they 
apply  in  cases  of  this  sort,  is  discussed  in  Harris  v.  Cboper,  31 
U.  C.  Q.  B.  182.  It  appears  in  DavenpoH  v.  Oaldwdlj  10  South 
Car.  -317,  a  copy  of  the  report  of  which  case  is  made  part  of  the 
record,  that  the  law  of  South  Carolina,  previous  to  the  emanci- 
pation proclamation,  with  respect  to  slave  marriages,  was  sub- 
stantially the  same  as  in  all  the  states  in  which  slaves  were 
tnen  held.  We  are  disposed  to  view  those  marriages  in  the 
most  favorable  light  which  the  law  will  warrant ;  but  it  is  im^ 
possible  to  escape  the  conviction  that,  previous  to  emancipa- 
tion, they  were  marriages  of  imperfect  obligation.  '^  It  was;" 
said  Swayne,  J.,  in  Hall  v.  U.  8. 92  U.  S.  27,^, ''  an  inflexible 
rule  of  African  slavery,  wherever  it  existed,  that  the  slave 
was  incapable  of  entering  into  any  contract,  not  excepting  the 
contract  of  marriage."  Mr.  Bishop  thinks  there  is  a  stronger 
reason  for  the  invalidity  of  such  marriages  than  inability  to 
contract.  He  says :  '^  That  the  duties  of  husband  and  wife  are 
incompatible  with  those  of  a  slave,  is  a  proposition  evidently 
sound  in  law,  and  upon  it  the  doctrine  which  denies  to  slaves 
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the  power  of  matrimony  may  well  rest."  1  Bishop's  Mar.  &  D^ 
§  158.  dut  although  such  marriages  were  of  imperfect  obliga- 
tion, we  are  unwilling  to  say  they  were  mere  nullities.  They 
were,  indeed,  not  only  countenanced,  but,  for  most  cogent  rea- 
sons, encouraged  by  both  white  and  colored,  at  the  placea  where 
they  were  solemnized.  A  marriage  celebrated  during  insanity 
of  the  parties,  or  where  they  were  too  young  to  give  consent, 
or  where  impotence  existed,  is  ratified  by  cohabitation  subse- 
quent to  the  removal  of  the  disability ;  a  contract  of  marriage 
obtained  by  fraud,  becomes  unimpeachable  by  cohabitation 
after  the  fraud  is  discovered ;  and  a  slave  marriage  becomes 
entirely  valid  by.  cohabitation  subsequent  to  emancipation. 
But  in  all  these  cases  where  there  was  no  such  ratification,  the 
marriage  might  be  avoided  in  some  form.  This  is  well  illus- 
trated by  Shafher  v.  The  State,  20  Ohio  1.  That  was  an  indict- 
ment against  Shafher  for  bigamy.  He  married  Elizabeth 
Emerich,  March  19, 1848,  when  he  was  less  than  sixteen  years 
old ;  and  while  she  was  still  living,  on  March  19,  1850,  he  mar- 
ried Amanda  Fitz,  when  he  was  less  than  eighteen  years  of 
age.  The  statute  then  in  force  fixed  the  ages  at  which  persons 
might  marry  at  eighteen  in  males,  and  fourteen  in  females. 
The  court  held  that  the  first  marriage  was  completely  avoided 
by  the  second  marriage,  and  hence,  on  that  state  of  facts,  Shaf- 
her was  not  liable  to  prosecution.  Although  that  decision  is  not 
in  all  respects  in  accord  with  two  or  three  other  cases  (1  Bis- 
hop's Mar  ft  D.§  143  et  seg.))  ^^  will  be  seen  that  this  conflict 
in  no  way  militates  against  Shafher'scase  as  a  pertinent  illus- 
tration of  the  principle  stated. 

A  case  more  directly  in  point  is  Harris  v.  Cooper,  mpra^ 
which  was  fully  argued  and  carefully  considered  in  the  Queen's 
Bench,  CJpper  Canada,  in  1871.  It  appeared  that  in  1825,  John 
Harris  and  Sarah  Halloway,  both  slaves,  living  in  Richmond, 
Virginia,  were,  with  the  consent  of  their  masters,  married  by 
a  minister  df  the  Gospel  in  the  usual  form  of  marriages  in  that 
state.  They  lived  together  until  1832,  during  which  time 
there  was  issue  of  the  marriage,  three  children,  on6  of  whom 
still  lives.  In  1832,  Harris  escaped  from  slavery,  changed  his 
name  to  George  Johnson,  and  became  a  resident  of  New  York, 
where  in  1833,  he  was  married  in  due  form  of  law,  to  a  colored 
woman  also  named  Sarah,  and  they  cohabited  together  as 


Sl4  Qmo  Law  Journal. 

huiiband  and  wife.  In  1834  he  became  a  citiien  of  Canada, 
and  having  accumulated  property,  died  there  in  1861.  His 
wife  by  the  slave  marriage  died  in  Richmond.  The  eon  by 
the  dave  marriage  brought  suit  in  Canada  to  recover  the  real 
estate  in  Canada,  of  which  his  fitther  died  sei^,  but  it  was 
held  that  he  could  not  recover,  and  among  other  things  it  was 
said,  that  the  first  marriage,  having  been  completely  aband- 
ended,  was  wholly  invalid. 

Mr.  Bishop,  in  the  la8t(6th)  edition  of  his  work  on  Mai^ 
riage  and  Divorce  (vol.  1,§168),  states  the  law  to  be  as  fol- 
lows :  **  According  to  usage  in  all  places  whero  slavery  existed 
in  this  country,  the  marriages  between  slaves  were  dissolvable 
without  judicial  sentence,  wherever  the  parties  wero  perma- 
nently separated.  A  separation  at  or  before  emancipation, 
therefore,  would  properly  be  deemed  a  divorce.  For  if  the  law 
takes  cognizance  of  dave  marriages,  it  mnst  also  of  these  slave 
divoroes.*'  And  see  Pierre  v.  FhnieneUe,  26  La.  Ann.  617;  WoMmg- 
tan  V.  WaahingUm, 67  Ala. 2Sl;Long  v.  BartiM,  87  N.  C.  329. 

We  are  not  required  to  go  to  that  extent  in  this  case.  In- 
deed, if  Peter  Duniap  had  not  disaffirmed  the  slave  marriage  by 
his  marriage  in  Canada,  we  are  by  no  means  propared  to  say 
that  Maria  McDowell  would  not  be  entitled  to  the  property  by 
force  of  the  slave  marriage,  the  disability  to  which  marriage 
was  removed  by  emancipation.  But  we  have  no  such  case  be- 
ibro  us.  Peter  Duniap  did  marry  in  Canada  in  1856,  according 
to  the  laws  in  force  there,  and  did  not  thereby  commit  the 
crime  of  bigamy,  but  performed  an  Act  perfectly  lawful,  and 
effectually  avoided  the  slave  marriage.  He  lived  with  the 
wife  he  married  in  Canada,  twenty-one  years,  and  until  she 
died.  They  accumuliCted  property  amounting  to  $10,000y  and 
raised  a  fkmily  of  three  daughters,  now  young  women.  There 
is  no  doubt  that  father,  mother  and  daughters  regarded  the 
marriage  as  in  all  respects  valid,  and  so  the  law  regards  it. 
However  much  our  sympathy  may  be  with  the  plaintiff,  whoae 
unfortunate  condition  was  that  c^  servitude,  our  duty  is  sim^^ 
ply  to  dedare  the  law.  We  have  not  been  able  to  find  a  single 
case,  nor  dib^we  believe  one  can  be  found,  which  would  sup- 
port us  in  isaying  that  this  property  shall  be  wrested  from  the 
daughters  of  Peter  and  Rachel  Duniap. 

[To  appear  in  89  Ohio  St.]  Mlgnmt  ofirmedL 
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OHIO  DECISIONS. 


nnVEMM  OOVBT. 


AflSXONMXim  VOB  OBAI«  ABOUIODIT. 

jnridasft  January  26. 

71.  Hanrey  P.  Piatt  et  al.  o.  The  Pennsylvania  Co.    Error  to  the  ]>!»> 

trict  Court  of  Lucas  County. 
96.  Owen  Lynch  V.  The  Iiske  Shore  A  Michigan  Southern  R.  R.  Co, 

Error  to  the  District  Court  of  Lucas  County. 

jnrUlay,  Jf^ebruary  1. 

176.  The  Cleveland,  Columbus,  Cincinnati  A  Indianapolis  R.  R.  Co. «. 

John  Paramore.    Error  Ut  the  District  Court  of  Richland  County. 

816.  The  Pittsburgh,  Cincinnati  A  St.  Louis  R.  R.  Co.  v.  Charles  B. 

McDonald  by  n.  f.  Error  to  the  District  Court  of  Franklin  County. 

J^tlay^  February  16. 

349.  Windisdi,  Muhlhauser  A  Co.  v.  Henry  Hildebrant.    Error  to 

the  District  Court  of  Hamilton  County. 
967.  Jabea  Jones  v.  William  G.  Jones.    Error  to  the  District  Oourt 
of  Williams  County. 
JFVidc^,  Wtbruary  22, 

371.  The  lAtUe  Miami  R.  R.  Co. «.  John  Fitzpatrick.  Error  to  the  Dis- 
trict Court  of  Franklin  County. 
889.  The  National  Oas  Manufacturing  Co.  v.  Jacob 'Heatherington. 
Error  to  the  District  'Court  of  Belmont  County. 
JHdoy,  JMn^uary  29. 

489.  Edward  Martin  v.  John  Alter  et  al.    Error  to  the  District  Court 

of  Muskingum  County. 
468.  William  Williams  v.  William  F.  Schata  and  wife..  Error  to  tha 
District  Court  of  Franklin  County. 
N.  B.— Court  meets  for  the  hearing  of  oral  arguments  at  nine  o'dook 
▲.  M.,  locsl  time. 

This  being  published  previous  to  the  making  \ip  of  the  docket  for  tha 
January  term,  liB84,  the  numbers  of  the  cases  are  those  of  the  January 
term,  1888. 


fVPBIMB  OOITBT  COKXIinOV. 


AflBioHicnrr  vob  osaii  ABounifT 
Wedm§9dayt  Jamtmry  9. 

868.  Aetna  Insurance  Co*  v.  TThriah  W.  Reed.    Snor  to  the  Distilol 
CoQztof  Paulding  County.  ,^ 
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JTedneMiay,  Ja$mary  16. 

406.  Henry  N.  lUymond  etal.  v.  Mftttie  D.  Boas.    Error  to  the  Dia- 

trict  Court  of  Cuyahoga  County. 
406.  Manhattan  Life  Insurance  Co.  v.  Bmeline  T.  Abraham.    Error 
.  to  the  District  Court  of  Hamilton  County. 

WedmMday,  January  28. 

504.  Samuel  Fosdick  v.  Cornelius  Van  Horn.    Error  to  the  District 

Court  of  Hamilton  County. 
542.  Swing  A  Mellon,  executors,  etc.  v,  Cliatfield  A  Woods.    Error 

to  the  District  Court  of  Clermont  County. 

Wednesday ^  January  80 

522.  John  H.  Taphom  et  al.  v.  Marietta  A  Cincinnati  R.  R.  Co.,  as 
re-orgaaised.    Error  to  the  District  Court  of  Hamilton  County. 

624.  Jane  Swanger  v.  Wm.  H.  Lants  etal.  Error  to  the  District 
Court  of  Franklin  County. 

Wedneeday,  Februaty  6. 

546.  John  W.  Rutherford  et  al.  v.  Henry  Braohman  etal.    ESrror  to 

the  District  Coprt  of  Hamilton  County. 
550.  Jacob  Harline,  executor,  etc.  v.  Firat  National  Bank  of  Xenia. 

Error  to  the  Diatrict  Court  of  Greene  County. 

Wednesday,  I^^nruary  20. 

457.  Chauncy  Winchell  v.  Frank  Froat.    Error  to  the  Diatriot  Court 

of  Portage  County. 
567.  Joseph  Rawaon  et  al  v.  George  Bogen  et  al.    Error  to  the  Dia- 

Wddneaday,  Fdiruary  27. 

576.  Leopold  Buickhardt  v.  Fourth  National  Bank  of  CSndnnati. 

Error  to  the  Diatrict  Court  of  Hamilton  County. 
564.  Wadaworth  Coal  Co.  v.  Silver  Creek  Mining  and  Railway  Co. 

Error  to  the  Diatrict  Court  of  Medina  County. 

Wedn&day,  March  5. 

586.  Adin  G.  Hibbe,  adminiatrator,  etc.  v.  Union  Central  Lif^  Inaur- 
anoe  Co.    Error  to  the  Diatrict  Court  of  Franklin  County. 

504.  Ohio  Valley  Insurance  Co.  o.  Jamea  S.  Kirk  et  al.  Error  to  the 
Diatrict  Court  of  Hamilton  County. 

Wednesday ,  March  12. 

506.  Abraham  Zimmerman  v.  BCary  Zimmerman.  Error  to  the  Dia- 
trict Court  of  Mahoning  County. 

,  9.  B.— Thia  being  publiahed  preyiooa  to  the  making  up  of  the  doelcel 
fbrthe  January  term,  1884,  the  nnmfbera  of  the  oaaea  are  those  of  the 
January  term,  1888. 


Ohio  Law  Joubkal.  817 


DIGEST  OF  CASES. 

AMlgBOitat— jiceoeAflMfit— iVioHty.— Ihrery  state  has  the  right  to 
reguUte  the  tnnsfer  of  property  within  her  bpundaries ;  therefbre, 
ander  the  laws  of  Pennaylyania,  where  an  awignmeBt  of  pemonal 
property  is  made  hy  the  owner  thereof  in  another  state,  for  the  benefit 
of  oreditors,  and  the  said  property  is  attached  in  Pennsylvania,  snhse- 
qnent  to  the  assignment  but  before  the  recording  thereof  in  Penn- 
sylvania by  a  creditor  who  had- no  actual  notice  of  the  assignment;  tha 
attaching  creditor  will  take  in  preference  to  the  assignee.  Wairm0r^» 
App.    Penn.  Sup.  Ct.,  Oct.  1, 1888.    16  Rep.  728. 


tion  is  issued,  and  the  goods  are  already  in  the  custody  of  the  law  hy 
virtue  of  a  writ  of  foreign  attachment,  issued  earlier  in  the  same  day, 
the  Attachment  will  take  precedence  of  the  execution,  and  the  lien  of  the 
latter  will  not  be  carried  back  so  as  to  share  pro  rata  with  the  attaoh- 
meut.     YTariMT's  4pp.    Penn.  Sup.  Ct.,  Oct.  1, 1888.    16  Rep.  728. 


k^^Mhtfj— Privileged  GbmmufiieoMon.— Tbe  testimony  ot  attomejrs 
upon  matters  in  which  they  did  oot  act  in  any  professional  capacity,  and 
upon  which  no  information  was  received  through  the  confidential  rda- 
tion  of  attorney  and  client,  is  competent.  Beinehart  v.  JohMon.  Ia«  Sup. 
Ct.,  Bee  6, 1888.  17  K.  W.  Rep.  462^ 


Obsrge  of  Cv^Jt—AhetraBt  IVoposifiem.— It  is  not  error  to  refuse  an 
.abstract  proposition  in  the  abcenoe  of  a  request  that  the  court  apply  it  to 
the  facts  of  the  esse.  Ward  v.  MeOu€.  Pa.  Sup.  Ct.,  Nov.  12,  1888.  14 
Pitts.  li.  J.  (N.  S.>  l«ft 


Oommon  Oarrisr— Otmeroee  LimUing  IJabiWy'^NegUgence* — A  common 
carrier  may  relieve  himself  from  the  strict  liability  imposed  on  him  "bj 
the  common  law,  \xj  a  special  contract,  but  he  cannot  contract  for  ex- 
emption from  the  consequences  of  his  own  or  his  agent's  negligence, 
Ra/Uroad  Ob.  v.  Mi^Mcm.    Kan.  Sup.  Ct.,  Nov.  9, 1888.    17  Cent.  L.  J.  474. 

OrimiaalLaw— JMkrder— JSMcfence  of  Weak  Afind— T^reote.— 1.  Evidence 
tliat  the  perpetrator  of  a  delibsrate  murder  is  unlearnend,  passionate,  ig- 
norant, or  even  of  weak  mind,  unless  the  weakness  of  mind  amounts  to 
such  a  defect  of  reason  as  to  render  .him  incapable  of  knowing  that  the ' 
act  is  wrong,  is  inadmissible.  2.  It  Ib  no  excuse  for  murder  that  the  per- 
petrator has  not  power  to  control  his  actions  when  aroused,  or  in  a  pas- 
sion. It  is  the  duty  of  men  wbo  are  not  insane  or  idiotic,  to  control  their 
evil  passions  and  violent  tempers,  or  brutal  instincts,  and  they  are  re- 
sponsible for  not  doing  so.  8.  A  mere  threat,  even  if  msde  \xj  a  lawless 
and  desperate  man,  is  no  excuse  fbr  taking  .life.  'SSUpaJtriok  v.  Gbmmon- 
weaUK  Ky.  Ot.  of  App.,  Nov.  17, 1888.    5  Ky.  L.  Rep.  868. 
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fkintnnt-'Measure  of  DamtMffe  far  Failure  to  JF\tmi8h  Oooda  Under.— 
The  mMSiire  of  damage  for  violation  of  a  contract  to  fnrniah  goods^ 
which  were  to  be  manufactured  in  one  city  for  sale  in  another,  is  the 
difference  between  the  contract  price  and  the  market  price  at  the  place  of 
•ale,  and  not  the  market  price  at  the  place  of  manufacture,  though  the 
Tendeea  acquire  property  at  the  tiipe  df  the  delivery  of  the  goods  to  the 
railroad,  in  the  city  where  made.  Zouts  Cook  Mami/aeiurinff  Cto,  v. 
SandaU.    la.  Sup.  a.,  Dec.  7, 1883.    17  N.  W.  Rep.  507. 


Criminal  Law— One  Crime  as  Evidence  of  Another—Joint  IndieimenL— 
1.  To  make  one  criminal  act  evidence  of  another,  they  must  be  connected 
as  part  of  a  general  plan  or  design,  or  the  connection  may  be  shown  by 
such  circumstances  of  identification  as  necessarily  prove  that  the  person 
who  committed  one  crime  mpst  have  committed  the  other;  but  a  mere 
isolated  crime  can  not  be  given  in  evidence.  2.  Where  two  persons  are 
Jointly  indicted  and  tried,  evidence  tending  to  establish  the  guilt  of 
either  may  be  given,  although  it  incidentally  prejudice  the  other  defend- 
ant, but  the  court  should,  in  its  instructions,  expressly  limit  the  effect  of 
the  testimony  to  the  proper  person.  Swan  v.  ChmmonweaUk,  Penn. 
Sup.  Ct.,  Oct.  29, 1888.    16  Rep.  720. 

Forseloisrs— Junior  Mortgage— Redemption.-^A  Junior  mortgagee  not 
madtd  a  party  to  tbe  foreclosure  of  the  senior  mortgage,  has  the  right  to 
redeem  from  such  mortgage;  but  where  the  prior  mortgagee  has  become 
the  purchaser  at  the  foreclosure  sale,  thereby  acquiring  the  equity  of  re- 
demption, he  may  pay  tbe  amount  upon  tbe  Junior  mortgage,  redem- 
ing  that ,  the  Junior  incumbrancer,  when  be  redeems,  being  entitled, 
not  to  a  conveyance  of  the  premisee,  but  ouly  to  an  assignment  of  the 
prior  mortgage.  SmUh  v.  Sha^,  la.  Sup.  Ct.,  Dec  4, 1888.  17  N.  W.  Rep. 
444. 


Hemettsad— JI?V>ree{o«ttre  of  Mortgagee— MarehaUing  aeewriHee,—V^h»ro 
certain  lands,  including  the  homestead,  are  mortgaged,  and  the 
mortgagor  creates  anotber  mortgage  on  that  portion  not  the 
homestead,  he  is  entitled,  on  the  foreclosure  of  the  senior 
mortgage,  to  have  tbe  property  other  than  the  homestead  sold  first, 
even  though  the  Junior  mortgage  had  been  previously  foredoeed; 
otherwise  he  would  be  deprived  of  his  homestead,  not  by  his  volun- 
tary act,  but  by  operation  of  law.  EqmUUffe  J^fe  Ins.  Ob.  v.  CNeasim. 
la.  dup.  Ct.,  Dec.  8,  1888.    17  N.  W.  Rep.  624. 


latozisatiBg  Uqaor— ^e<ion/or  Ikimagee— Pleading— JE±enqflary  Dam^ 
ogee.—!.  Where  the  petition  alleges  the  sale  of  intoxicating  liquors  to 
the  plaintiff's  husband  in  a  certidn  house,  evidence  that  it  was  sold  else- 
where,  is  admissible,  since  tbe  description  of  tbe  saloon  property  is 
wholly  immaterial  and  surplusage;  tbe  owner  of  the  building  not  being 
made  a  party  defendant,  and  no  attempt  being  made  to  ebarge  his 
property  therefor.  2.  Exemplary  damages  need  not  be  demanded  ia  the 
petition;  the  Jury  may  add  them  as  they  think  proper.  OmUqfttmr^ 
Wind.    Ia.Sup.Ot.,  Deo.8,188a.    17  N.  W.  Rep.  688. 
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J«diflUl  UJ^^Bighia  of  PurthoMtr  who  Bmrow9  Purehtue  Mam^,-^ 
Where  a  purohaser  of  realty  at  aherifTa  aale,  being  unabto  to'  pay  the 
amount  of  the  bid,  borrows  the  amount  firom  another,  and  the  aherifTa 
deed  ia  made  to  that  other  under  an  agreement  that  the  aaid  conveyance 
shall  stand  as  security  for  said  loan  with  interest,  such  conveyance  is  In 
law  a  mortgage,  and  equity  will  decree  a  re-conveyance  to  the  borrower 
on  payment  of  the  loan.  Lo^uh^m  App,  Penn.  Sup.  Ct.,  Oct.  22, 1883.  40 
Leg.  Int.  486. 

Mvnisipal  Oerperatiea— ZtidMlify  for  Unlawful  U9e  of  PriwUe  Property 
fty  BaHroad  Cbmpany.— A  municipal  corporation  is  not  liable  for  the 
negligence  of  a  railroad  company  in  constructing  its  road  upon  private 
property,  and  has  no  authority  to  permit  or  forbid  the  company  to 
acquire  the  right  of  way  over  such  property.  OaUtihan  v.  Dta  Moines, 
la.  Sup.  Ct..  Dec  6, 1888.    17  N.  W.  Rep.  470. 


Vegligeaee — Common  Service. — An  employe  cannot  recover  from  his 
principal  or  employer  for  an  injury  caused  by  the  negligence  of  another 
employe  engaged  in  the  same  business ,  and  the  fact  that  the  negligent 
employe  has  the  power  to  direct  the  acts  and  movements  of  the  one  in- 
jured, does  not  talce  the  case  out  of  auch  general  rule.  Heine  v.  Chicago 
A  N.  W.  R.  Co.    Wis.  Sup.  Ct.,    Nov.  20,  1883.    ITN.  W.  Rep.  420. 


Vegligeaoe— Duty  of  Railroad  Oompany  as  to  JF\efice9.— Where  a  railroad 
oompany  must  fence  in  order  to  shield  itself  from  liability,  it  can  not  be 
charged  with  negligence  for  not  providing  convenient  places  Cor  animals 
to  leave  the  track  after  coming  upon  it.  Oilman  v.  Sioux  City  and  Foe, 
R.Ob.    Ia.  Sup.  Ct.,  Dec  8, 1883.    17  N.  W.  Rep.  620. 

Vegligeaoe—Jn^ury  to  AdSotaning  Owner  of  Buildtng^Oontraetor.^A 
person  who  does  work  on  his  own  land,  which  necessarily  exposes  his 
neighbors  to  risk,  is  bound  to  take  all  necessary  precautions  to  protect 
them  from  injury,  and  he  is  not  freed  from  this  liability  by  the  &ot  that 
he  haa  employed  a  contractor,  if  an  injury  is  in  fact  caused,  though  by 
the  unanthori  sed  and  i  mproper  act  of  the  contractor's  workmen .  Hughes 
V.  PereivaL  House  of  Lords,  June,  1883.  49  L.  T.  R.  N.  8. 180.  16  Rep. 
786. 

Fluent  sad  OUld— XiaftOiCy  of  Parent  for  Neesssariss.—Vfhwe  a  parent 
(or  one  who  by  bond  or  otherwise  undertakes  the  support  of  children  in 
loeo  parentis)  stands  ready  to  ftimish  such  support,  no  other  person  is 
authorised  to  act  for  and  charge  the  expenses  for  necessaries  upon  the 
father,  without  an  express  promise  to  that  efltet,  or  proof-  of  oiroum- 
•tanoea  implying  auch  a  promise.  Judge  v.  Barrows,  Wis.  Sup.  Ct., 
Dee.  11^1888.    17  N.  W.  Rep.  640. 

Prsfldsiery  Vete— CbfisUeroMoii.— The  consideration  of  negotiable 
promissory  notes  may  be  inquired  into  in  an  actionwon  the  notes  by  Uie 
promisee  againat  the  maker.  Kenmsdy  v.  Qoodman,  Neb.  Sup.  Ct.,  Oct.<^ 
1888.    2Denv.L.  J.12. 
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Pa^fmmil-'N^goUaAiiUy,'^!.  A  memoraodum  upon  the  back  of  •  note; 
made  by  agrtoment  of  the  parties  before  deliyery,  will  bind  tliein  m  if 
tt  were  written  on  its  face  and  aboTe  .the  signature  of  the  maker.  2.  A 
note,  negotiable  in  form,  but  whose  payment  is  conditionAl  npon  the 
non-paymimt  of  another  note  mentioned,  is  not  a  negotiable  note.  Othim- 
softv.BMtMtt.    Neb.  8np.  Ct.,  Oct.  1882.    16  Rep.  728. 

.leyleTtm— JAi^iad  OhatOei  of  Several  Owners— Undivided  Onopi,— 
Wh%re  chatties  of  the  same  nature  and  quality,  belonging  to  different 
owners,  are  mingled  in  one  mass,  any  owner  may  daim  his  aliquot  pari 
by  replevin,  but  when  the  property  is  not  susceptible  of  division  so  that 
It  may  be  sefaed'by  the  officer  and  delivered  to  the  pUintiif,  as  in  esse 
of  an  undivided  half  of  a  growing  crop,  replevin  will  not  lie.  Meed  v. 
Middleton.    la.  Sup.  Ct.,  Dea  8, 188S.    17  N.  W.  Rep.  682. 

Berviee— DjMm  Agentr-Ji^eiher  Binding  on  PrineipaL— The  statute 
provides  that  when  a  company  or  individual  has  an  agency  for  the  trans- 
action of  any  business  in  any  county  other  than  where  the  principal 
resides,  service  may  be  made  on  any  one  employed  in  such  office  or 
agency,  in  all  actions-  growing  out  of  the  businees  of  that  office  or 
agency ;  therefore,  a  service  in  such  office  on  en  agent  of  the  company  in 
respect  to  transactions  by  another  and  previous  agent  of  the  same 
company,  is  not  such  ss  will  bind  the  principal.  State  Ina.  Gb.  v. 
Granger,    la.  Sup.  Ct.,  Dec  7, 1888.    17  K.  W.  Rep.  604. 


Btatateof  Limitatioai— Keadu^— TTotver.— A  party  relying  upon  the 
statute  of  4imitations,  must  set  it  up  In  his  pleading,  or  he  cannot  avail 
himself  of  this  defense.  Loekhart  v.  Feeeemeh.  Wis.  Sup.  Ct.,  Nov.  20, 
1888.    17  N.  W.  Rep.  802. 

Street— i\>wer  to  AtUhorite  Oeeupation  6y  Street  RaUwasf^Curaiive 
Act.— The  city  of  Dubu(|pe,  having  no  authority  under  its  charter  to  pass 
an  ordinance  granting  the  use  of  its  streets  for  a  railway,  to  be  operated 
by  horse  or  steam  power,  and  the  legislature  being  prohibited  by  the 
constitution  from  passing  local  or  special  laws  where  a  general  law  can 
be  made  applicable,  it  is  not  within  the  power  of  the  legislature  to  ratify 
such  oVdinance  by  a  special  act^  and  thus  accomplished  indirectly  what 
it  can  not  do  directly,  ss  the  power  to  ratify  a  contract  results  from  the 
power  to  originally  authorise  the  contract.  Stange  v.  DUbuque,  la.  Sup. 
Ct.,  Dec.  8, 1888.    17  N.  W.  Rep.  618. 


Trial— ^r^ifient—Olpefi  and  Oloee»— To  entitle  a  defendant  to  open 
and  conclude,  his  admission  of  tfate  plaintiff's  cause  of  action  must  be 
made  before  the  trial  commences,  and  must  l>e  entered  of  record.  When 
the  defendant,  before  the  trial  commences,  admits  specifically  the  plain- 
tiff s  cause  of  action,  so  as  to  Mieve  the  plaintiff  from  adducing  any 
piroof,  and  <^use8  the  sdmlsslon  to  be 'entered  of  record,*then,  and  not 
till  then,  is  he  entitled  to  open  and  conddde  the  grgament.  Dngegr. 
Hughea.    Tex.  Ct.  of  App.,  Oct.  18, 1888.    2  Denv.  L.  J.  21. 
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CURRENT  TOPICS. 


A  KIGHIB  8TAVDABD  70B  ADMI88I01I  TO  IHI  BAB. 

We  commend,  to  those  who  are  inclined  to  think  that  the 
attempt  to  raise  the  standard  of  fitness  and  preparation  of 
students  applying  for  admission  to  the  bar,  is  being  carried 
forward  with' unnecessary  severity,  the  following  article  upon 
the  subject  from  the  last  number  of  the  Cmiral  Law  Journal: 

"The  recent  action  of  one  of  the  boards  of  bar  examiners 
of  Ohio,  in  rejecting  the  applications  of  seventeen  out  of 
twenty-one  of  the  applicants  for  admission  to  the  bar,  may 
tseem  at  first  impression,  harsh  and  arbitrary,  but,  upon 
second  thought,  it  must  be  admitted  that  it  is  but  a  move  in 
the  direction  which  has  been  taken  none  too  early,  and  which 
should  have  been  taken  years  ago,  throughout  the  west.  The 
profession,  from  the  facilities  ofiTered  to  the  8tudent,ha8  become 
crowded  with  men  entirely  incompetent  for  its  arduous  duties; 
their  incompetency  compels  them  to  resort  to  trickery,  to  eke 
out  a  living,  and  not  only  do  they  ultimately  come  to  griefs 
but  they  continue  to  increase  the  prejudice  of  the  people 
against  the  bar,  and  strengthen  the  impression,  which  has 
always  prevailed,  that  the  bar  is  but  a  nest  of  rascality,  and 
that  these  men  are  excellent  vouchers  for  the  characters  of 
all.  The  bar  and  the  judiciary  hold  the  power  in  their 
hands.  The  standaid  of  knowledge  and  ability,  can.  be  fixed 
by  them  alone,  and  it  lies  within  their  scope  to  raise  it  so 
high,  that  none  but  those  who  can  do  honor  to  the  profession 
can  '  be    admitted    to    its   fold.    In  the  medical  professioii 


822  Ohio  Law  Journal. 

*< quacks"  may  thrive;  but  the  legal  "  quack"  is  atonoe  dia 
ooverd  and  he  makes  no  headway.  To  admit  men  who  do  not 
come  within  the  standard  we  contend  for,  is  to  build  their 
misfortune,  for  they  wind  up  in  failures,  and  when  their  con- 
ceit forbids  them  to  retrace  their  steps,  they  wish,  but  too  late» 
that  they  had  devoted  their  over-estimated  energies  to  some 
other  employment. 

"  This  movement  for  the  elevation  of  the  standard  has  been 
a  theme  for  discussion  all  over  the  country ;  but  no  section  so 
sadly  needs  its  early  adoption  as  the  west.  In  the  east,  the 
western  lawyer  is  considered  the  very  embodiment  of  ignor- 
ance. Upon  the  old  theory  that  the  quality  ofthe  bar  isafitith- 
fnl  index  of  the  ability  ofthe  bench,the  eastern  bar  has  become 
imbued  with  the  idea  that  the  western  bench  is  entitled  to 
littie,  if  any  respect  If  you  assure  them  that  there  is  noth- 
ing in  it,  they  only  scream  the  louder.  Every  thin-brained 
student  is  with  the  utmost  candor,  advised  to,  *'turn  his  face 
toward  the  setting  sun"  as  the  west  is  the  only  field  where  a 
lack  of  intellect  is  profitable.  It  is  very  little  consolation  to 
us  to  argue  among  ourselves  that  these  impressions  are  un- 
founded ;  they  should  stimulate  us  in  our  efforts  to  remove 
the  grounds  for  them.  Let  the  standard  be  raised.  Let  us 
show  our  eastern  brethren  that  we  recognize  ability,  as  keenly 
as  they.  Let  us  convince  them  that  the  notions  which  hdve 
become  rooted  in  their  minds,  should  be  cast. aside,  and  then, 
and  not  until  then,  will  the  bar  and  bench  of  the  west  be 
looked  upon  with  that  respect,  which  the  framers  of  the 
federal  constitution  contemplated  should  be  entertained." 


NOTES  OF  CASES. 


BBOOKLTV  BBIDOB  DUASTKB. 

The  New  York  City  court,  in  the  case  of  Hannan  v.  Agnew, 

'29  Alb.  L.  J.  13,  hasilecidecl  that  the  trustees  of  the  Brooklyn 

bridge  are  not  liable  to  those  who  were  injured  in  the  panic 

that  occurred  on  decoration  day,  last  year,  either  on  t^e  ground 

of  permitting  the  bridge  to  be  over-crowded,  or  on  t  lat  of  not 


Ohio  Law  Journal.  823 

appointing  an  adequate  police  force  to  prevent  such  an  acci- 
dent. 

It  appeared  that  there  were  87,000  people  on  the  bridge  on 
that  day,  that  183,000  had  crossed  it  in  safety  on  the  pre- 
vioas  day,  and  that  the  arrangement^  were  alike  on  both  days. 
A  police  force  supposed  to  be  adequate  had  been  appointed, 
and  the  evidence  failed  to  show  that  a  larger  force  would  have 
prevented  the  panic. 

The  trustees  have  no  pecuniary  interest  in  the  bridge  or  its 
income.  Their  office  is  one  of  honor,  without  emolument. 
The  title  to  the  bridge  is  vested  in  the  cities  of  New  York  and 
Brooklyn.  The  trustees  are  public  officers.  The  court  says: 
''While  it  is  true  that  when  an  individual  sustains  an  injury 
by  the  misfeasance  or  non-feasance  of  a  public  officer  who 
acts  or  omits  to  act  contrary  to  his  duty,  the  law  gives  re- 
dress to  the  injured  party  by  an  appropriate  action.  AdsU  v. 
Brady,  4  Hill  630;  Shepherd  v.  Lincoln,  17  Wend.  250;  Smith  v. 
Wright,  2A  Barb.  306;  Robinsm  v.  CAami^rrfatn,  34  N.  Y.  391 ; 
Holder  V.  Barkhoofy  44  N.  Y.  122 ;  Connors  v.  Adams,  13  Hun. 
429;  yet  public  officers  are  not  liable  for  the  misconduct  or 
malfeasance  of  such  persons  as  they  are  obliged  to  employ,  ^he 
maxim  respondeat  superior  having  no  application  to  such 
officials.  Murphy  v.  Commissioners^  28  N.  Y.  134;  Donovan  v. 
McAlpin.  85  N.  Y.  185;  1  Dillon  Mun.  Corp.  298,  note.  In 
other  words,  public  officers,  while  liable  to  a  civil  action  for 
willful  and  capricious  omi^ion  of  duty,  resulting  in  injury  to 
the  party  complaining,  are  not  liable  for  m^r^  neglect  not 
personal.  In  the  present  case  no  personal  neglect  has  been 
proven  against  any  of  the  defendants." 


REPORTED    CASES. 


VEQOTIABLB  nrSTBUKXVT— SQITITABLS  ABSXeVMIVT. 

{Ohio  Sttpreme  Court.    Deo.  18, 1S88.) 

Gardner  v.  Bank  et.  al. 

drew  his  negotiable  draft -in  flavor  of  C,  a  banker,  on  B.  for  the 
exact  amount  due  him,  for  the  purpose  of  having  C.  discount  the 
same,  wblch  he  did,  in  the  usual  course  of  business,  and  paid  to  A* 
the  proceeds. 
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While  the  draft  wm  in  transit  to  B.  for  aooeptanoe  and  payment,  he, 
without  any  knowledge  of  its  existence,  remitted  the  amount  due, 
by  oertliled  check  on  his  banker  to  A.,  who  received  and  converted  it 
to  his  own  use,  by  depositing  it  to  his  credit  with  his  banker  as 
cash,  together  with  his  other  depoists,  subject  to  his  checks. 

On  presentation  of  the  draft,  B.  reftised  to  accept  or  pay,  and  it  was  re- 
turned to  C,  A.  then  made  a  general  assignment,  having  a  bank 
balance  to  bis  credit  greater  than  the  amount  of  his  draft.  This 
check  was  forwarded  by  his  l>anker  for  payment,  and  two  days  after 
the  Sssignment,  was  paid  l>y  the  bank  certifying  the  same. 

1.  The*  as  between  A.  and  C,  and  under  these  circumstances,  C.  ao- 
quired,  by  equitable  assignment,  the  right  to  the  amount  then  in  B.'s 
hands. 

t.  That  B.  having  remitted  to  A.  the  amount,  by  check,  before  notice  of 
the  draft,  which  was  afterwards  paid,  was  released  fh>m  the  obliga- 
tion to  accept  or  pay,  but  the  check  in  the  handa  of  A.,  or  bis  banker, 
or  its  proceeds  when  collected,  belonged  in  equity  to  C.  in  she 
absence  of  any  intervening  right,  and  he  may,  in  an  action  for  equit- 
able relie(  against  the  parties,  have  the  same  applied  to  the  payment 
of  his  draft. 

S.  The  conversion  by  A.  of  this  check,  by  obtaining  a  credit  therefor 
on  his  account  in  bank,did  not  defeat  this  right  to  the  proceeds  of  the 
cheek  when  collected,  there  being  a  pufBcient  balance  out  of  which  to 
pay  the  same,  and  no  intervening  right  of  the  bank  or  others  having 
attached. 

Error  to  the  District  Court  of  Cuyahoga  County. 

November  8,  1877,  Harvey  &  Sons  of  Cleveland,  Ohio, 
drew  their  negotiable  bill  or  draft  on  Brookbank  &  Co.  of 
Pennsylvania,  for  the  sum  of  $353.20,  that  being  the  exaci 
amount  due  from  them  to  the  drawers,  in  favor  of  the.  City 
National  Banl&ofCleveland,  for  the  purpose  of  discount,  and  on 
the  same  or  the  next  day,  the  bank  discounted  the  draft,  placed 
the  proceeds  to  the  credit  of  Harvey  &>  Sons,  who  soon  there- 
after checked  the  same  out.  The  bank  forwarded  this  draft 
to  the  drawees  for  acceptance  and  payment  on  the  tenth,  and 
on  the  sixteenth  it  was  returned  to  them  unaccepted  and 
unpaid,  for  the  reason  that  before  Brookbank  &  Co.  knew  of 
this  draft,  they  had  remitted  the  amount  by  a  certified  check 
on  their  banker  in  Pennsylvania,  to  Harvey  &  Sons,  who  in- 
stead of  depositing  it  with  the  City  National  Bank  to  be  col- 
lected and  applied  in  payment  of  their  dishonored  draft,  con- 
verted it  to  their  own  use,  by  depoeifing  it  with, the  Merchants' 
National  Bank  of  Gleiveiand)  with  whom  they  had  an  account^ 
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and  received  a  credit  therefor  on  account,  on  the  twelfth  of 
November.  On  the  thirteenth  the  Merchants'  Bank  forwarded 
this  check  through  its  Philadelphia  correspondent,  to  the 
bank  on  which  it  was  drawn,  and  on  the  seventeenth  it  was 
presented  and  paid. 

Before  depositing  this  check  on  the  twelfth,  Harvey  A  Sons 
had  a  balance  due  them  at  the  Merchants'  National  Bank  of 
$367.96.  On  that  day  they  deposited  $472.95,  including  this 
check  $353.20,  and  checked  out  $633.38,  leaving  a  balange  at 
the  close  of  business  of  $203.88.  On  the  thirteenth  they  de- 
posited $1,981.50,  and  $353.03,  and  checked  out  $2,160,  leaving 
a  balance  of  $378,41.  On  the  fourteenth  they  deposited  $300, 
and  drew  out  $64.26,  leaving  a  balance  of  $614115,  and,  on  the 
fifteenth  they  deposited  $241.50.  and  drew  out  nothing,  so  that 
on  that  day  there  was  a  balance  of  $865.65  due  them,  including 
the  credit  for  this  check.  On  that  day,  with  this  balance  to 
their  credit,  they  made  a  general  assignment  for  the  benefit 
of  their  creditors. 

The  qucRtion  pr.esented  is,  whether  the  assignment  of  Har- 
vey &  Sons,  who  claim  under  the  deed  of  assignment,  or  the 
City  National  Bank,  who  claim  by  the  way  of  equitable  assign- 
ment of  the  fund  by  reason  of  the  draft,  are  entitled  to  that 
amount  of  the  balance  in  the  Merchants'  National  Bank. 

This  question  arises  in  an  action  for  equitable  relief  brought 
by  the  City  National  Bank,  in  which  the  plaintififs  in  error,  as 
assignees,  and  the  Merchants'  National  Bank  were  defendants, 
in  which  the  relief  sought  was  to  compel  the  latter  bank  to 
pay  to  them  the  amount  of  said  draft  and  interest,  out  of  the 
balance  in  their  hands,  on  the  day  of  the  assignment  On 
appeal,  the  district  court  granted  the  relief  prayed  for,  and 
the  assignees  now  ask  a  reversal  of  that  judgement  on  two 
grounds: 

1.  That  the  City  National  Bank,  as  the  holders  and 
owners  of  this  draft,  acquired  no  right  to  the  fund  against 
which  it  wasdrawn,neitherin  the  hands  of  the  drawees.  Brook- 
bank  &  Co.,  nor  against  the  Merchants'  National  Bank  vhei^ 
it  was  deposited  by  the  drawers. 

2.  But  if  such  draft  did  operate  as  an .  equitable  assign- 
ment of  that  fund  when  deposited  in  the  Merchants'  National 
Bank,  yet  as  only  $203.88  was  left  in  bank  at  the  close  of  business 
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on  that  day,  the  judgement  could  only  be  had  against  the  Mer- 
chants' National  Bank  for  Ibhis  balance,  although  there  was  a 
balance  more  than  equal  to  the  draft  when  the  drawers  made 
their  assignment. 

Ramsey  dc  Ramaey,  for  plaintiff  in  error. 

Oriswold  &  Starr ^  for  defendants  in  error. 

Johnson,  C.  J.  The  Merchants'  National  Bank  claims  no 
interest  in  this  fund.  As  between  the  assignees  in  insolvency, 
who  claim  under  the  deed  of  assignment  from  Harvey  &  Sons, 
dated  November  fifteenth,  and  the  City  National  Bank,  who 
claim  as  owners  and  payees  of  their  draft  ofl^ovember  eighth, 
it  is  an  indifferent  party  seeking  only  to  be  protected  against 
a  double  payment. 

The  assignees  of  Harvey  &  Sons,  stand  in  their  shoes,  and 
have  only  their  rights  in  the  premises. 

This  draft  is  negotiable  in  form,  and  was  for  the  whole  fund 
in  the  hands  of  Brookbank  &,  Co.  It  would  doubtless  have 
been  accepted  and  paid,  but  it  appears  that  before  it  reached 
the  drawees  and  before  they  knew  of  its  existence,  they  re- 
mitted the  same  debt  by  a  certified  check  to  Harvey  &  Sons. 
It  is  clear  that  this  draft,  though  purchased  in  good  faith  and 
in  the  usual  course  of  business,  did  not  as  against  the  drawees^ 
operate  as  an  assignment,  either  legal  or  equitable,  of  the 
amount  owing  by  them  to  Hitrvey  &  Sons,  until  presented 
and  accepted,  or  at  least  until  they  had  notice  of  its  existence, 
30  as  to  defeat  the  payment  they  had  made  before  notice  of  its 
oxisteiice.  Therefore  their  remittance  to  Harvey  &  Sons  by 
certified  check  before  notice  of  the  draft,  and  the  acceptance 
of  that  check  as  payment  by  Harvey  d:  Sons,  or  its  payment 
if  not  so  accepted,  was  a  sutisfaction  of  the  debt,  and  discharged 
the  drawees  from  all  obligation  to  accept  or  pay  the  same. 
For  this  reason  the  holders  of  the  draft  can  make  no  claim 
against  the  drawees  for  non-acceptance  or  non-payment.  At 
the  time  the  draft  reached  them,  they  did  not  owe  the  drsLwers, 
and  were  then  under  no  obligation  to  accept  or  pay.  If,  how- 
ever, as  between  Harvey  <&  Sons  and  the  City  National  Bank, 
the  latter  acquired  the  right  to  the  fund,  by  way  of  equitable 
assignment,  had  it  remained  in  the  hands  of  drawees,  then  it 
is  conceded  that  the  payment  of  the  amount  by  the  drawees 
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to  Harvey  &  Sons,  and  its  deposit  by  them  in  the  Merchants' 
National  Bank  to  their  credit,  did  not  divest  that  right. 

Had  the  Merchants'  National  Bank,  without  notice  of  this 
draft,  applied  this  deposit  to  a  debt  due  them,  or  to  the  pay- 
ment of  checks  drawn  against  it,  no  claim  against  the  bank 
could  be  made.  This  bank,  however,  makes  no  claim  to  the 
fund.  Its  duty  is  to  keep  it  safely  and  pay  to  whomsoever  is 
entitled  to  receive  it.  The  only  rights  to  be  adjudicated  are 
those  of  the  drawers  and  the  payees  of  the  draft.  As  this  draft 
was  for  the  whole  amount  .due  from  the  drawees  to  the  draw- 
ers,  and  was  drawn  for  the  purpo&e  of  enabling  the  drawers  to 
discount  the  same,  and  to  enable  them  to  realize  thereon  in 
advance  of  actual  payment  by  the  drawees.  We  hold  that  i\ 
was  the  manifest  intention  of  the  drawers  to  transfer  to  the 
payee  and  purchaser,  the  absolute  right  to  receive  from  the 
drawees  that  amount,  and  that  as  between  the  drawers  and 
the  payee  and  purchaser  for  value,  it  was  an  equitable  assign- 
ment of  the  fund. 

We  are  further  of  the  opinion  that  where  the  drawees  re- 
ceived the  certified  checks  of  the  drawees  for  the  amount,  it 
in  equity  belonged  to  the  holder  of  the  draft,  and  that  their 
deposits  of  it  to  their  own  credit  with  their  banker  was,  as 
against  the  holder  of  the  draft,  a  wrongful  conversion  and  did 
not  defeat  %he  right  to  follow  the  fund  in  the  hands  of  the 
Merchants'  National  Bank,  it  having  acquired  no  right  to  the 
same,  nor  to  the  money  collected  thereon  after  the  deed  of 
assignment. 

Strictly  speaking,  Brookbank  &  Co.,  the  drawees,  paid  this 
money  on  the  seventeenth,  two  days  after  the  assignment;  so 
that  whether  we  regard  the  deposit  of -this  check  by  Harvey 
&  Sons  to  their  credit  on  the  twelfth  as  a  conversion,  or  the 
date  of  its  actual  payment  on  the  seventeenth,  as  the  time  of 
such  conversion,  the  result  is  the  same,  as  in  either  event  the 
right  of  the  holder  of  the  draft  by  way  of  equitable  assignment 
is  the  same,  no  intervening  right  having  attached.  We  are 
not  called  on  to  consider  the  rights  of  the  payee  against  the 
drawee  of  such  an  unaccepted  draft,  nor  how  far  it  would 
operate  against  such  drawee  where  it  was  for  pare  only  of  i\ke 
amount  owing  by  the  drawee,  neither  do  we  think  the  fact 
that  it  was  negotiable  makes  any  difference.    The  payee  had 
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the  right  to  suppose  that  the  drawers  had  that  amoant  in  the 
drawees'  hands,  as  in  fact  he  had,  and  oh  the  faith  of  this,  he 
purchased  the  draft  in  good  faith  in  due  course  of  business  and 
for  a  valuable  consideration.  As  between  drawer  and  payee  it 
is  clear  that  it  was  the  intention  that  the  draft  should  operate 
and  did  operate  as  an  assignment  of  the  fund  in  the  drawee^ 
hands.  1  Daniels  on  Negotiable  Insts.  §  §  16,  17 ;  GHbsom 
y.  Oooke.20 Pick.  15";  Story  on  Bills,  §  13;  12  Chitty  on  Bills, 
page  2;  WheaUhy  v.  Strober,  12  Cal.  92;  Bobbins  v.  Balm,  8 
Maine.  315 ;  Mandeville  v.  Wdch,  5  Wheat.  277. 

The  cases  cited  and  relied  on  by  plaintiff  in  error,  do  not 
militate  against  our  conclusion.  They  are  either  cases  where 
other  rights  have  intervened,  as  in  case  of  attachment  of  the 
proceeds  in  the  drawees'  hands  before  acceptance,  as  in  RimbaU 
V.  Donatdy  20  Mo.  677,  or  of  bills  drawn  against  shipments, 
when  the  holders  did  not  take  an  assignment  of  the  bill  of 
lading,  and  the  contest  was  over  the  goods  or  their  proceeds, 
sul)sequently  coming  to  the  possessions  of  the  drawee,  as  was 
the  case  of  CoperthwaiU  v.  ShegMd,  3  N.  Y.  243,  or  where  the 
bill  of  exchange  was  for  part  of  a  general  fund,  or  was  drawn 
against  an  account  purrent,  when  the  drawee,  before  present- 
ment or  acceptance,  had  made  other  disposition  of  the  fund. 
In  these  cases,  courts  have  properly  held  no  transfer  of  a  sum 
named  in  the  bill  took  place  that  would  render  the  drawee 
liable. 

2.  But  it  is  claimed,  that  as  the  balance  in  the  Merchants' 
National  Bank  at  the  close  of  business  on  the  twelfth  of 
November,  after  this  check  was  deposited,  was  reduced  to 
$203,88,  that  is  the  true  amount  for  which  judgement  should 
have  been  rendered.  For  the  purposes  of  this  case,  the  Mer- 
chants' Bank  was  only  bailee  t)'r  agent  of  Harvey  &  Sons  and 
their  assignees. 

When  Harvey  &  Sons  received  this  check,  common  honesty 
would  have  dictated  that  they  turn  it  over  to  the  payee  of 
their  draft;  their  conversion  of  it  to  their  own  use,  gave  them 
no  right  to  the'  money  it  called  for.  When  it  was  actually 
paid  on  the  seventeenth,  the  money  belonged  to  the  City 
National  Bank,  but  was  credited  to  Harvey  &  Sons,  who  hcd 
assigned  two  days  before.  The  fact  that  they  had  a  credit  for 
it  on  the  twelfth,  and  had  drawn  out  part  of  the  amount  on 
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that  day,  which  was  made  good  by  them  the  next,  cannot,  as 

between  drawer  and  payee,  change  or  defeat  the  right  of  the 

lAtter  to  the  proceeds  of  the  check  collected  on  the  seventeenth. 

[To  appear  in  39  Ohio  St.]  Judgment  cffirmed. 


PABTXKS-nriTT  07  IHTSBB8T— ACTIOV  TO  CAVOSL  BBBD. 
( Ohio  Supreme  OonrU    December  12, 1883.) 

MooRE  V.  Chittenden  et.  al. 

The  defendantfl,  in  an  action  afi^inst  vendor  and  vendee,  to  set  aside  and 
cancel  a  deed  on  the  ground  of  fraud,  though  both  defendants  are 
necessary  parties  defendants,  yet  where  the  only  relief  sought  is  a 
cancelation  of  the  deed,  are  not  united  in  interest  within  the  mean- 
ing of  section  4987,  Revised  Statutes. 

Error  to  the  District  Court  of  Franklin  County. 

Motion  by  Henry  T.  Chittenden,  defendant,  to  dismiss  peti- 
tion in  error  as  to  him.  And  like  motions  by  Mitchell  and 
Watson  to  dismiss  petition  in  error  as  to  them. 

The  petition  in  error  prosecuted  by  John  A.  Moore  et  al., 
seeks  to  reverse  a  judgment  rendered  at  the  March  term,  1881, 
of  the  district  court,  dismissing  an  action  therein  pending 
against  said  Chittenden,  and  Mitchell  and  Watson,  and  one 
William  Shields.  The  petition  in  error  was  filed  in  this  courts 
naming  all  the  above  named  defendants  as  defendants  in  error^ 
and  a  summons  in  error  was  served  upon  Willian  Shields, 
within  two  years  from  the  rendition  of  the  judgment  sought 
to  be  reversed,  but  no  summons  in  error  was  served  upon  either 
of  the  other  defendants  until  after  the  expiration  of  that 
period,  nor  have  the  last  named  defendants  waived  the  service 
of  summons  or  otherwise  entered  their  appearance  in  the  pro- 
ceeding. 

The  judgement  sought  to  be  reversed  is  as  follows : 

This  day  came  the  parties  and  their  attorneys,  whereupon 
this  cause  came  on  to  be  heard  upon  the  petition,  theseperate, 
joint  and  several  answers  of  said  James  Watson  and  John  O. 
Mitchell,  the  separate  answer  of  said  Henry  T.  Chittenden,  the 
separate  answer  of  Williaip  Shields,  the  reply  of  the  plaintiffii 
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filed  January  8,  1879,  the  reply  of  the  plaintiffs  filed  August 
16,  1879,  and  the  testimony,  and  was  argued  by  counsel;  on 
consideration  whereof  the  court  being  fully  advised  in  the 
premises,  doth  find  each  and  all  of  the  issues  joined  between 
the  plaintiffsandthesaid  James  Watson  and  John  6.  Mitchell 
in  favor  of  the  said  Watson  and  Mitchell,  and  that  the  equity 
of  the  case  is  with  them.  And  the  court  doth  further  find 
each  and  all  of  the  issues  joined  between  the  plaintiffs  and  the 
said  Henry  T.  Chittenden  in  favor  of  the  said  Chittenden,  and 
that  the  equity  of  the  case  is  with  him.  And  the  court  doth 
further  find  the  issues  joined  between  the  plaintiffs  and  the 
said  William  Shields,  in  favor  of  the  said  Shields,  so  far  as  the 
same  relate  to  the  sale  and  conveyance  by  him,  made  under 
and  in  pursuance  of  the  order  of  the  Court  of  Common  Pleas 
of  Franklin  County  in  the  pleadings  mentioned,  of  the  real 
estate  therein  described,  and  so  far  also  as  said  issues  relate  to 
the  legality,  validity  and  bona  fides  of  BQ,\d  sale  and  conveyance. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  petition 
of  the'  plaintiffs  be  and  the  same  is  hereby  absolutely  dis- 
missed as  against  the  said  James  Watson  and  John  G.  Mitchell 
with  costs.  And  it  is  further  ordered,  adjudged  and  decreed 
that  the  plaintiffs  pay  the  costs  made  upon  the  issues  joined 
between  them  and  said  Watson  and  Mitchell,  within  sixty 
days  from  the  close  of  the  present  term  of  court,  or  in  default 
thereof  that  execution  issue  for  the  same.  It  is  further  or- 
dered, adjudged  and  decreed  that  the  said  petition  be  and  the 
same  is  hereby  absolutely  dismissed  as  against  the  said  Chit- 
tenden with  costs.  And  it  is  further  ordered,  adjudged  and 
decreed  that  the  plaintiffs  pay  the  costs  made  upon  the  issues 
joined  between  them  and  the  said  Chittenden,  in  sixty  days 
from  the  close  of  the  present  term  of  this  court,  or  in  default 
thereof  that  execution  issue  for  the  same.  It  is  further  ordered, 
adjudged  and  decreed  that  the  said  petition  be  and  the  same 
is  hereby  abdolutely  dismissed  as  to  said  Shields,  in  so  far  as 
the  same  relates  to  the  said  sale  and  conveyance  of  the  real 
estate  in  the  pleadings  described,  and  the  legality,  validity  and 
bona  fides  of  said  sale  and  conveyance,  and  on  plaintiffs'  motion 
it  is  further  ordered  that  said  Shields,  within  forty  days  from 
this  date,  report  to  tL^  Court  of  Common  Pleas  of  Franklin 
County,  the  present  condition  of  the  said  fund  produced  by 
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said  sale  of  said  real  estate,  and  that  all  the  issues  between  the 
plaintiffs  and  said  Shields  as  to^aid  fund  be  heard  and  deter- 
mined by  said  court  of  common  pleas  after  the  filing  of  his  said 
report;  the  said  Shields  excepts  to  the  last  stated  order  direct- 
ing him  to  report  the  present  condition  of  said  fund,  and 
thereupon  the  plaintiffs  except  to  the  several  findings,  orders 
and  judgment  of  the  court  against  them,  and  filed  in  court  a 
motion  for  a  new  trial  of  this  case  for  reasons  on  file,  which 
motion  was  submitted  to  the  court  and  by  the  court  overruled, 
to  which  ruling  the  plaintiffs  except,  and  the  court  gives  the 
plaintiffs  thirty  days  within  which  to  prepare  a  bill  of  ex- 
ceptions, to  be  signed  by  the  court,  and  the  same  is  hereby 
ordered  to  be  made  a  part  of  the  record. 

The  nature  of  the  original  caus3  of  action  as  stated  in  the 
petition,  was  as  follows : 

"  The  plaiutifis  say  that  heretofore,  to  wit :  on  or  about  the 
twenty-fifth  day  of  February,  A.  D.  1852,  one  John  Armstrong, 
theretofore  a  resident  and  citizen  of  the  county  of  Licking, 
Ohio,  departed  this  life  testate,  and  seized  in  fee  simple  of  the 
following,  with  other  real  estate,  bounded  and  described  as 
follows,  to  wit :  (Describing  a  tract  of  land  embracing  about 
thirty-eight  acres). 

''That  by  the  last  will  and  testament  of  said  John  Armstrong, 
deceased,  be  gave  and  devised  the  real  estate  aforesaid  to  his 
daughter,  Isabel  Moore  (the  wife  of  A.  J.  Moore,  and  mother  of 
plaintiffs),  to  hold  to  her  during  her  natural  life,  and  at  her 
death  to  be  divided  equally  among  her  children.  *  *  * 
That  afterwards,  to  wit :  on  the  sixteenth  day  of  September, 
A.  D.  1867,  the  defendant,  William  Shields,  was  appointed  and 
qualified  as  administrator  de  bonis  non  of  said  estate,  with  the 
said  will  annexed.  *  *  *  *  That  said  H.  T.  Chittenden 
is,  and  has  been  ever  since  the  appointment  of  said  Shields  as 
administrator'  de  bonis  non  of  the  estate  of  said  Armstrong,  as 
aforesaid,  an  attorney  and  counselor  at  law.  *  *  *  * 
And  said  Chittenden  was,  during  that  time,  and  until  recently 
has  been  the  trusted  legal  adviser  of  said  plaintiffs,  and  their 
said  mother,  Isabel  Moore,  the  devisee,  of  said  life  estate,  in 
said  premises  as  aforesaid.  And  that  while  such  fiduciary  and 
confidential  relations  towards  plaintiffs  and  their  said  mother 
existed,  he  wrongfully  and  fraudulently  conceived  and  under- 


832  Ohio  Law  Joubhal. 

took  to  carry  out  a  plan,  scheme  and  device,  to  procure  the 
title  to  said  real  estate,  by  contract  or  judicial  sale,  for  a  sum 
much  less  than  its  real  value,  and  against  the  provisions  of 
said  will  so  far  as  plaintiffs'  contingent  remainder  therein  aa 
aforesaid,  and  to  that  end,  and  in  collusion,  or  acquiescence  on 
the  part  of  said  Shields,  the  administrator  de  bonis  non,  with 
said  will  annexed,  of  the  estate  of  said  John  Armstrong,  de- 
ceased, the  testator,  he,  the  said  Chittenden,  and  Smythe  and 
Sprague,  as  the  attorneys  of  said  Is^abel  Moore  (said  Smythe 
and  Sprague,  being  at  the  same  time  the  attorneys  of  said 
Shields),  did  file  a  petition  in  said  court  of  common  pleas,, 
within  and  for  said  county  of  Franklin,  on  or  about  the  first 
day  of  October,  A.  D.  1867,  for  and  in  the  name  and  behalf  of 
said  Isabel  Moore,  as  plaintiff,  and  against  the  said  plaintiffs 
herein,  and  said  Williatn  Shields,  as  such  administrator,  etc., 
as  defendants.  ****:<:*:(:  That  not?withstanding 
the  want  of  service  or  voluntary  appearance  on  the  part  of 
plaintiffs  herein,  and  of  the  jurisdiction  of  said  court  of  their 
persons,  or  the  subject  of  said  action,  such  proceedings  were 
had  in  said  case,  that  on  pretence  of  an  order  and  decree  of 
said  court,  at  the  November  term  thereof,  A.  D.  1867,  in  said 
case,  wherein  the  said  Isabel  A.  Moore  was  named  as  plain- 
tiff, and  the  said  John  A.  Moore  and  others,  defendants,  the 
said  William  Shields,  as  administrator  de  bonis  rum,  with  the 
will  annexed,  of  said  John  Armstrong,  deceased,  made  report 
^^th^t  he  caused  said  real  estate  to  be  appraised  by  the  oaths 
of  George  W.  Manypenny,  William  A.  Piatt  and  James  L. 
Bates,  at  1800.00  per  acre,  making  for  the  thirty  acres  the  sum 
of  $24,000.00 ;  and  that  after  advertising  the  same  for  more  , 
than  thirty  days  in  the  Daily  Ohio  Statesman,  etc.,  he  did,  on 
the  fifteenth  day  of  September,  A.  D.  1868,  offer  the  said  real 
estate  for  sale  at  public  vendue,  at  the  door  of  the  court  house, 
in  the  city  of  Columbus,  whereupon  John  G.  Mitchell,  James 
Watson  and  Henry  T.  Chittenden,  bid  therefor  the  sum  of 
$16,000.00,  to  be  paid  in  pursuance  ofthe  advertisement  of  sale, 
and  no  person  offering  to  pay  any  greater  sum,  and  the  said 
parties  in  interest  having  assented  to  a  sale  forth  at  sum. 
Plaintiffs  say  that  the  supposed  order  and  decree  of  said  cpurt 
authorizing  said  sale,  provided  that  said  real  estate  should  not 
be  sold  for  le<*3  than  its  appraised  valup,  unless  said  partieB 
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otherwise  agree,  and  plaintiflb  deny  that  they  did  so  agree,  or 
that  said  coart  had  any  jarisdiction  or  authority  to  make  any 
such  order  or  conditional  decree,  or  that  said  real  estate  was  in 
fact  sold  at  public  vendue  at  the  time  and  place  aforesaid. 
And  that  such  pretended  sale  was  afterwards,  to  wit :  on  the 
twenty-second  day  of  September,  A.  D.  1868,  approved  and 
confirmed  by  said  court,  and  said  Shields  ordered  to  make  a 
deed  for  said  real  estate  to  the  purchasers,  and  to  pay  taxes 
thereon  and  costs  oufof  the  proceeds* of  such  sale.  That  no 
order  or  direction  was  made  or  given  by  said  court  as  to  the 
investment  of  the  proceeds  of  said  supposed  sale  as  required 
by  law  and  the  "act  to  provide  for  the  sale  or  lease  of  estates 
tail  in  certain  cases,"  nor  did  said  court  find  that  the  price 
obtained  is  (or  was  when  sold)  the  reasonable  value  of  the 
estate  sold,  before  or  at  the  date  of  said  supposed  order  directing 
said  sale  to  be  made  as  aforesaid,  or  at  the  time  of  the  confirmar 
tion  of  said  sale,  and  authorizing  a  deed  to  be  made  as  afore- 
said. That  all  of  the  proceedings  in  such  case,  for  the  sale  of 
said  real  estate,  the  procuring  of  said  order  and  decree,  the  re- 
port of  said  pretended  sale,  and  the  procuring  a  confirmation 
thereof,  as  aforesaid,  by  said  Chittenden,  Mitchell  and  Watson, 
and  Shields,  were  unlawful  and  in  fraud  of  the  rights  of  plain- 
tiffs herein;  and  in  pursuance  of  the  plan,  scheme  and  device 
of  said  Chittenden  to  procure  the  title  of  siaid  real  estate  as 
aforesaid,  and  that  said  Mitchell  and  Watson,  and  Shields, 
became  and  were  parties  and  privies  to  the  same.  That 
Mitchell  and  Watson,  and  said  Chittenden,  were  the  principal 
parties  in  interest,  and  jointly  interested  in  said  sale  and  the 
profits  to  be  devised  therefrom.  That  at  the  time  of  said  sup- 
posed sale  to  said  Mitchell  and  Watson,  and  said  Chittenden, 
as  reported  by  said  Shields  as  aforesaid,  said  real  estate  was 
worth  from  $24,000.00  to  $30,000.00,  as  plaintifib  now  believe, 
and  charge  the  truth  to  be,  and  being  in  the  corporate  limits 
of  the  city  of  Columbus  in  said  county,  its  sale  at  that  time, 
must  necessarily  and  without  any  doubt  do  substantial  injury 
to  the  said  plaintiffs,  and  the  heirs  in  tail  and  remainder  as 
aforesaid,  That  said  Chittenden,  Mitchell  and  Watson  have 
sold  a  part  of  said  real  estate,  and  made  large  profits  from  the 
same ;  and  that  said  Mitchell  and  Watson  e^ill  hold  possesssion 
of  the  residue,  being  a  large  and     aluable  part  of  said  real 
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estate, under  said  proceedings ;  and  the  deeds  from  said  Shields 
to  them  as  aforesaid,  and  deeds  of  quitclaim  from  said  Chitten- 
den to  them  for  his  pretended  interest  therein  of  one  un- 
divided half  as  joint  purcfiaser  thereof  as  aforesaid. 

The  prayer  of  the  petition  was  as  follows: 

''The  plaintiffs  therefore  pniy  that  said  defendants  may  be 
made  parties  herein,  and  that  the  rights  of  said  plaintifib,  and 
each  of  them,  under  said  will  in  the  premises  and  real  estate 
aforesaid,  m»y  be  adjudged  and  determined,  and  the  supposed 
title  to,  and  title  of  said  Mitchell  and  Watson,  and  said  Chit- 
tenden, as  to  so  much  of  said  real  estate  at  least  as  is  still  in 
their  possession,  or  under  their  control,  or  the  possession  or 
control  of  either  of  them,  set  aside  and  held  for  naught;  and 
that  they,  and  each  of  them  may  be  required  to  account  for 
the  proceeds  of  any  and  all  sales  made  by  them,  or  either  of 
them,  of  any  part  of  said  real  estate  to  innocent  purchasers* 
over  and  above  the  amount  they,  or  either  of  them,  may  have 
paid  to  said  Shields,  on  the  supposed  sale  thereof  by  him  to 
them  as  aforesaid,  or  in  case  said  sale  is  not  set  aside,  and 
held  for  naught,  and  said  Mitchell  and  Watson  and  Chitten- 
den required  to  account  as  aforesaid,  then  that  they  may  be 
adjudged  and  required  to  pay  for  said  real  estate,  the  further 
sum  of  $8,000.00,  the  balance  of  the  appraised  value  thereof, 
as  aforesaid,  together  with  interest  on  the  same  from  the 
fifteenth  day  of  September,  1868,  and  that  said  Shields  be  re- 
quired to  account  for  all  of  said  purchase  money,  as  aforesaid, 
and  required  to  invest  the  same  under  the  direction  and 
approval  of  said  court  as  aforesaid,  or  that  such  oth^r  proper 
person  may  be  appointed  by  the  court  to  be  qualified  and  re- 
quired to  make  such  investment.  And  that  said  plaintifl^, 
and  each  of  them,  may  have  such  other  and  further  relief  in 
the  premises  as  they,  or  either  of  them,  may  be  entitled  to  in 
law  or  equity,  and  such  order  and  decree  herein  as  equity 
may  require." 

Harrison,  Olds  &  Marsh,  for  the  motion. 

Charks  FolleU  &  San  and  F.  W.  Wood,  contra. 

McIlvaine,  J.  The  right  to  prosecute  a  petition  in  error 
to  reverse  the  judgement  of  an  inferior  court  does  not  exist  in 
this  state,  except  as  conferred    by  statute.      Hence,  these 
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motions  must  be  granted  unless  the  plaintiffs  in  error  show 
their  right  to  prosecute  this  proceeding  against  the  parties 
moving  to  dismiss  it. 

Section  6723,  Revised  Statutes,  provides,  "  no  proceeding  to 
reverse,  vacate  or  modify  a  judgment,  or  final  order  shall 
be  commenced  uuless  within  two  years  after  the  rendition 
of  the  judgment,  etc."  The  question  is,  was  this  proceed- 
ing, as  against  Chittenden  and  Mitchell  and  Watson,  com- 
menced within  two  years  after  the  rendition  of  the  judgment 
sought  to  be  reversed.  This  question  depends  on  the  proper 
construction  and  application  of  section  4987,  which,  by  anology, 
applies  to  proceedings  in  error.  This  section  reads  as  fol- 
lows: '*An  action  shall  be  deemed  commenced,  within  the 
meaning  of  this  section,  as  to  each  defendant,  at  the  date  of  the 
summons  which  is  served  on  him^  or  on  a  co-defendant  who  is 
ajoint  contractor ,or  otherwise  united  in  interest  with  him."  ''A 
co-defendant  united  in  interest  with  him,"  does  not  embrace 
every  co-defendant  in  the  original  action  who  was  a  proper, 
or  even  necessary  party  to  the  action.  It  may  be  conceded 
that  all  those  united  in  interest  with  him  were  proper  and 
necessary  pairties;  but,  on  the  other  hand,  it  is  clear,  that  all 
proper  and  even  necessary  parties,  defendant,  are  not  united 
in  interest.  Hence,  if  Shields,  who  has  been  served  with  pro^ 
cess  in  error,  within  the  time  limited,  was  not  united  in 
'iaoility  with  Chittenden,  Mitchell  and  Watson,  who  were 
not  so  served  within  the  time  limited,  there  is  no  authority 
to  prosecute  the  latter  by  bringing  them  into  court  by  sum- 
mons in  error  after  the  expiration  of  the  time  limited  for 
coT^mencing  such  proceeding,  unless  the  form  of  the  judg- 
ment makes  all  the  defendants  below  united  in  interest 

We  think  it  could  not  be  successfully  maintained,  that  a 
general  judgment  dismissing  an  action  against  all  the  defend- 
ants, would  create  a  unity  of  interest  between  them  within 
the  meaning  of  this  section.  True,  they  would  have  a  common 
interest  in  defending  such  judgment,  but  not  a  unity  of 
interest,  unless  indeed,  the  alleged  liability  was  joint.  But 
in  the  case  before  us,  the  findings  and  judgment  were  several. 
Shields  had  no  interest  in  the  judgments  in  favor  of  Chitten- 
den, Mitchell  and  Watson,  and  these  have  no  interest  in  the 
6nding  and  judgment  in  favor  of  or  against  Shields. 
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This  brings  us  to  consider  whether  the  plaintift  below 
sought  to  enforce  a  joint  or  united  liability  against  the  de- 
fendants. 

The  prime  object  of  the  action,  was  to  set  aside  a  deed  on 
conveyance  executed  by  Shields  as  trustee  of  plainti£b  to  the 
other  defendants.  The  foundation  for  this  relief  was  the 
alleged  fraud  of  Chittenden,  ''  in  (JoUusion  or  acquiescecne  on 
the  part  of  Shields,"  to  which  said  Mitchell  and  Watson  became 
^'parties  or  privies."  To  this  proceeding  Shields  was  a  necessary 
party,  but,  was  not  united  in  interest  with  the  other  defend- 
ants in  making  a  defense,  as  no  redress  on  the  ground  of  fraud, 
as  against  Shields,  was  sought,  save  only  the  cancellation  of 
of  the  deed,  and  such  decree  could  in  no  wise  have  afifected 
him.  All  other  redress,  on  the  ground  of  fraud  in  the  pui^ 
chase  of  the  land,  in  case  cancellation  of  the  deed  was  not  ob- 
tained, was  against  Chittenden,  Mitchell  and  Watson.  On 
the  other  hand,  there  is  no  pretense  that  Chittenden,  Mitchell 
and  Watson  were  at  all  interested  in  any  relief  prayed  as 
against  Shields.  Hence,  we  think  these  defendants  were  not 
united  in  interest  with  Shields  within  the  meaning  of  the 
statute. 

I  have  referred  to  the  prayer  of  the  original  petition,  not 
because  the  nature  of  the  interest,  whether  united  or  not,  can 
be  determined  by  the  terms  in  which  relief  is  sought.  That 
question  must  be  determined  by  the  facts  pleaded.  But  the 
specific  relief  prayed  for  is  such,  that  it  shows  that  in  the 
mind  of  the  pleader,  the  liability  was  neither  united  nor  joint 
The  action  was  not  to  recover  damages  for  the  alleged  fraud, 
but  to  set  aside  the  deed,  and  if  that  could  not  be  done,  to 
compel  those  who  had  come  into  the  possession  of  the  property, 
to  accouni  for  its  full  valjie.  It  is  not  alleged  that  Shields 
had  secured  any  use  of  the  property  to  himself.  Hence,  the 
prayer  for  general  relief  does  not  change  the  character  of  ths 
several  liabilities  sought  to  be  enforced  in  the  suit. 

Motion  grcaUed. 

Johnson,  C.  J.,  dissenting.  A  careful  analysis  of  the  cast 
will  show,  that  the  primary  purpose  of  the  action  below  was 
to  id  aMe  a  conveyamee  and  caned  a  deed^  made  under  the  color 
of  an  ordinary  sale,  fraudulently  procured  by. the  united 
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action  of  Shields,  Chittenden,  Watson  and  Mitchell.  These 
allegations  were  put  in  issue  by  separate  answers.  This  if^sue 
was  found  in  favor  of  these  four  defendants.  All  were  united 
in  interest  in  this  defense,  though  answering  severally.  All 
were  so  united  on  errer  in  maintaining  this  judgment  in  their 
favor.  All  would  be  jointly  affected  by  a  judgment  in  favor 
of  the  plaintifis.  Shields',  administrator,  as  vendor,  and  the 
ethers  as  vendees,  were  liable  jointly,  either  to  have  the  land 
restored  to  plaintiffs,  or  to  make  compensation  if  the  land  had 
passed  to  bona  fide  purchasers. 

Again,  Shields  was  the  trustee,  to  bold  and  invest  the  pur- 
chase money  arising  from  the  sale,  and  if  the  sale  was  allowed 
to  stand,  then  the  prayer  was,  that  the  difference  between  the 
appraisement,  $24,000.00,  and  the  price  paid  by  the  vendees, 
$16,000.00,  should  be  paid  by  the  vendees  to  the  vendor,  to  be 
held  by  him  as  executor  or  trustee  for  the  benefit  of  plaintiffs. 
K  this  relief  had  been  granted,  both  vendor  and  vendees  were 
necessary  parties  to  the  decree,  but  it  was  refused,  and  a  judg- 
ment dismissing  plaintiffs'  petition  in  that  behalf  was  ren- 
dered. To  reverse  this,  all  the  defendants  were  necessary  par- 
ties, defendant,  and  all  were  united  in  interest  in  maintaining 
this  judgment  against  plaintiff. 

Again  there  was  a  general  prayer  for  equitable  relief.  This 
|i:ave  the  court  the  power,  either  to  cancel  the  deed  and  return 
the  title  to  the  heirs,  and  in  so  doing,  order  a  return  of  the 
116,000.00,  by  the  vendor  to  the  vendlees,  or  to  allow  the  title 
to  stand,  and  decree  such  additional  compensation  to  the 
heirs,  as  the  value  of  the  land  exceeded  the  price  paid.  If  all 
were  as  charged,  guilty  of  fraud,  all  four  defendants  were 
jointly  liabk  to  a  money  judgment  for  this  difference.  But  on 
this  issue,  judgment  was  against  the  plaintiff  and  in  favor  of 
aU  the  defendants.  They  are  united  in  interest  in  maintain- 
ing this  judgment,  though  in  form  it  may  be  several. 

If  the  majority  of  the  court  is  correct,  the  fraudulent  ven- 
dees are  now.  out  of  court,  and  should  this  court  reverse  the 
judgment  in  this  respect,  it  will  be  unable  to  render  the  judg- 
ment that  the  court  below  should  have  rendered,  as  the  ven- 
4ee8,  who  are  then  jointly  liable,  have  been  dismissed. 

Thus  the  court  will  be  deprived  to  render  any  adequate 
judgment  for  the  wrongful  ads  of  all. 


My  dissent  is  not  to  the  syllabus,  but  to  the  construction 
which  is  placed  upon  the  pleadings  and  judgment  below. 

I  think  all  defendants,  though  not  joint  contractors,  are 
•*  otherwise  united  in  interest,"  and  therefore  that  service  on 
one,  saves  the  case  as  to  all,  as  is  settled  by  a  great  number  of 
•?ases  in  Ohio,  with  which  this  opinion  is  n^anifestly  in  con- 
flict, especially  with  Hawes  v.  Sidener^  37  Ohio  St.  532.,  sixth 
point,  when  the  exact  question  was  decided;  see  also  Buckingham 
v.  Commercial  Bank,  21  Ohio  St.  131 ;  Secer  v.  WUter,Z90h\o  St. ; 
WJkina  V.  PhiUipB,  3  Ohio  49;  Meese  v.  (yXeefe,  10  Ohio  362; 
Bradford  V,  Andrem,  20  Ohio  St.  208;  Massis  v.  Maihem^  12 
Ohio  St.  361;  Stwgess  v.  Longworth,  1  Ohio  St.  644  and  10 
Ohio  17. 

[To  appear  in  39  Ohio  St.] 


TAZB8— nUGALLT  A8SE88SO— ACnOK  AaADTST  nSABUBXB  TO  MM- 
OOTSK-TOLVVTABT  PATJUHT. 

{OMo  Supreme  Qmrt  Cbmmis9ion,    Nov.  18, 1883.) 

Wilson  v,  Pelton. 

1.  An  action  ag^ainst  a  county  treasurer  under  section  5848  of  the  ReTlsed 
Statutes  to  recover  back  taxes  paid,  which  were  illegaly  asaessed, 
cannot  be  maintaitied  when  the  taxes  were  i>ald  voluntarily,  and 
without  protest  or  objection. 

'*  Where  auch  taxes  were  paid  after  the  twentieth  day  of  December,  and 
the  trensurer,  prior  to  the  payment,  had  made  i3o  effort  to  collect  them, 
or  to  enforce  payment  by  any  process  authorized  for  that  purpose ; 
but  received  the  taxes  when  payment  was  offered  in  the  uauai 
course  of  his  official  business. 

Held: 

That  payment  thits  made  was  voluntary. 

Error  to  the  District  Court  of  Cuyahoga  County. 

This  action  was  brought  in  the  Court  of  Common  Pleas  of 
Cuyahoga  County,  by  the  plaintiff  in  error,  to  recover  back 
taxes,  whioh  he  had  paid  to  the  defendant  in  error,  as  county 
treasurer,  and  which  he  claimed  had  been  illegally 
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PlBriatiff  in  error  in  his  petition  alleges,  *'  thkt  he  stood  charged 
with  the  sum  of  $13,130.16,  as  a  tax  levied  and  assessed  upon 
his  personal  and  chattel  property,  for  the  year  1875,  for  state, 
county  and  municipal  purposes;  that,  in  fact,  only  $4,784.73 
had  been  levied  upon  said  perso.nal  and  chattel  property  for 
said  year,  and  that  the  same  had  been  levied  for  state  and 
county  purposes  by  the  general  assembly  and  the  county 
commissioners  of  said  county.  That  the  county  auditor-of  said 
county,  in  making  up  the  duplicate  aforesaid  for  1876,  pre- 
tended to  include  in  said  sum  of  $13,130.16  so  placed  therein 
as  aforesaid,  and4n  order  to  make  up  said  last  mentioned  sum, 
the  sum  of  $8,345.43,  as  being  levied  for  said  year  by  the  city 
council  of  the  city  of  Cleveland,  but  in  fact  neither  the  same 
nor  any  part  thereof,  was  so  levied  by  said  city  council,  or  any 
other  person  or  persons  or  body  corporate,  but  the  same*  was 
so  placed  on  said  duplicate  and  charged  against  this  plaintiff, 
without  any  authority  whatever  by  said  defendant,  and  this 
plaintiff  was  required  and  compelled  by  said  defendant  to  pay 
the  same,  and  did  so  pay  the  same  on  the  thirty-first  day  of 
December,  1875. 

Th^  defendant  answered  the  petition :  that  it  is  true  that 
on  the  county  duplicate  of  said  county,  for  the  year  1875^,  said 
plaintiff  stood  charged  with  the  sum  of  $13,130.16,  as  a  tax 
levied  and  assessed  upon  his  personal  and  chattel  property  for 
said  year  for  state,  county  and  municipal  purposes.  IJe  says 
further,  that  said  levy  was  based  upon  a  return  made  by  the 
said  plaintiff,  and  was  regularly  and  lawfully  made,  and  that 
the  sum  of  $13,130.16,  paid  by  the  said  plaintiff  on  the  thirty- 
first  day  of  December,  1875,  was  justly  due  him  as  treasurer  of 
said  county,  and  was  paid  by  said  plaintiff  without  objection 
or  protest,  and  the  same  was  paid  over,  by  the  defendant,  to 
the  state,  county  and  city  authorities,  less  his  percentage,  with- 
out notice  of  the  claim  of  plaintiff. 

The  bill  of  exceptions  shows  that  no  evidence  waj  offered  on 
the  trial  in  the  common  pleaS;  except  what  tended  to  show  on 
the  part  of  the  plaintiff,  that  in  levying  that  part  of  the 
amount  above  stated,  which  was  levied  by  the  city  of  Cleve- 
land, the  city  levied  an  amount  exceeding  that  which  was 
authorized  by  law.  And  what  tended  to  show  on  the  pari 
of  the  defendant,  that    the    tax    levied  by  the  city,    was 
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levied  by  authority  of  law,  and  by  proceedings  which  were 
regular. 

IngersoU  &  Williamson^  for  plaintiff  in  error. 

8.  0.  GridwdUL,  for  defendant  in  error. 

McCaulby,  J.  The  plaintiff  alleges  in  his  petition  that  he 
was  required,  and  .compelled  by  the  defendant,  to  pay  the 
taxes  he  seeks  to  recover  back.  The  defendant  in  his 
answer  alleges  that  the  taxes  were  paid  by  the  plaintiff  with- 
out objection  or  protest,  and,  after  payment,  the  taxes  were 
paid  over  to  the  city  of  Cleveland  without  knowledge  of  the 
claim  of  the  plaintiff.  This  allegation  of  the  answer  is  not 
denied  by  the  plaintiff,  and  no  evidence  is  offered  on  either 
side  to  show  the  precise  circumstances  under  which  the  tax 
was  paid. 

Conceding  that  the  part  of  the  tax  levied  by  the  city  was 
in  excess  of  the  amount  authorized  by  law  to  be  levied,  and 
that  payment  of  it  could  have  been  successfully  resisted,  and 
if  payment  had  been  enforced  by  process  that  it  might  have 
been  recovered  back,  this  case  presents  the  question  whether, 
when  a.  tax  has  been  paid  without  objection,  it  may  be  re- 
covered back,  if  the  tax  or  part    of  it  was  illegal. 

The  right  to  recover  in  cases  of  this  kind  depends,  aside 
from  the  question  affecting  the  validity  of  the  tax,  mainly 
upon  the  manner  in  which  the  payment  of  the  tax  was  en- 
forced. Where  the  tax  was  paid,  as  in  Stephan  v:  Danieb^  27 
Ohio  St.  527,  to  prevent  a  sale  of  lands  as  delinquent  for  non- 
payment of  taxes,  or  where  the  payment  has  been  enforced 
by  legal  process  of  any  kind,  which  threatened  the  seizure 
or  sale  of  property  to  satify  the  tax,  after  payment,  it  may^  be 
recovered  back. 

But  where  the  tax  is  paid  without  objection,  the  fact  that 
iti^  afterwards  ascertained  that  it  was  illegal,  does  not  au- 
thorize a  recovery*  of  the  tax,  88  Pa.  St.  135 ;  Lambom  v. 
Oommiasionersy  97  IJ.  S.  181 ;  Railroad  v.  CbrnmimoiMra,  98  U. 
S.  541. 

The  treasurer  took  no  steps,  to  collect  the  tax  of  the  plaintiff, 
but  held  the  duplicate  and  received  the  tax  when  it  was  of- 
fered. It  is  contended  that  the  fact  that  the  treasurer  held 
the  duplicate^  and  by  law  could,  in  casa  the  tax  was  not  paid, 
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enforce  payment  by  summary  'process,  is  to  be  regarded  as  a 
collection  enforced  by  process.  It  has  been  held  in  many 
cases  that  where  the  tax  is  paid  to  an  officer  holding  a  war- 
rant for  its  collection,  the  payment  is  involuntary.  Pretion  v. 
jB(M<0fi/l2  Pick.  14;  NichodemuB  v.  EaA  Sagiww^  25  Mich.  456; 
Aiwea  V.  Zdaff,  26  Mich.  118;  Glass  Co.  v.  BosUm,  4  Mete.  181. 

But  in  no  case  has  it  been  held  that  the  fact  that  the  treas^ 
nrer  could  by  law  enforce  payment,  was  to  be  regarded  as  a 
menace  to  the  tax  payer,  which  of  itself  rendered  all  payment 
.involuntary  and  enforced. 

This  view  was  urged  upon  the  Supreme  Court  of  Pennsylva- 
nia in  the  case  of  McOrickaH  v.  Pittsburgh,  88  Pa.  St.  1^3.  But 
the  court  refused  so  to  hold,  but  announced  the  rule  to  be, 
that  where  there  is  no  mistake  or  fraud,  a  voluntary  payment 
cannot  be  recovered  back  merely  because  one  party  was  under 
no  obligation  to  pay,  and  the  other  had  no  power  to 
receive. 

We  think  these  powers  given  to  the  treasurer,  without  ef- 
fort on  his  part  to  resort  to  the  enforcement  of  them,  do  not 
have  the  effect  to  make  the  payment  involuntary.  If  they 
did,  it  would  be  difficult  to  see  how  any  payment  could  be 
voluntary. 

Counsel  for  plaintiff  in  error  rely  largely  upon  the  case  of 
SUphan  V.  DanidSy  above  referred  to,  to  maintain  a  right  of 
recovery  in  this  case.  The  principles  determined  in  that 
case  which  are  supposed  to  have  a  controlling  influence  are, 
that  the  statutes  of  1856,  S.  &  C.  1151,  now  Revised  Statutes, 
section  5848,  created  new  statutory  rights  of  action  not  there- 
tofore existing,  and  that  to  authorize  a  recovery  in  such  case, 
two  things  must  be  shown,  first,  that  the  tax  is  illegal,  and, 
second,  that  it  has  been  collected  by  those  authorized  by  law 
to  make  the  collection. 

As  to  the  first  consideration,  that  the  statute  created  new 
rights  of  action,  an  examination  of  the  case  shows,  by  the 
comparison  there  made  of  the  provisions  of  the  statute  with 
the  law  as  it  then  was  in  such  cases,  that  it  merely  provided 
a  remedy  in  a  class  of  cases  in  which,  withdut  it,  there  was 
practically  no  remedy.  And  only  so  far  as  it  provided  a 
remsedy  not  then  available,. it  created  new  rights  of  action. 

The  fact,  if  it  be  such,  that  the  statute  created  new  righte 
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of  action  is  not  a  material  consideration  in  such  cases,  unless 
it  bad  provided  that  taxes  might  be  recovered  back  upon  the 
single  fact  that  the  tax  was  illegal,  which  it  does  not 

Aside  from  the  fact  that  the  tax  is  illegal,  the  right  of  re- 
covery is  left  at  large  by  the  statute,  subject  to  all  questions 
of  waiver,  estoppel  or  other  defense — which  may  be  urged 
with  the  Slime  force  in  this  class  of  cases  as  in  any  other  in 
which  such  defenses  are  pertinent.  A  statute  creating  new 
rights  of  action  does  not,  because  it  has  that  effect,  exclude 
proper  matters  of  defense.  The  statute  providing  an  action 
for  causing  death  by  wrongful  act,  created  rights  of  action 
not  theretofore  existing,  and  an  administrator  can  recover 
assets  of  an  estate  in  the  hands  of  a  former  administrator  of 
the  same  estate  only  by  force  of  a  statute.  It  would  hardly 
be  thought,  because  these  actions  are  statutory,  that  all 
matters  of  defense  are  therefore  excluded. 

Hence  the  conclusion  above  stated,  that  the  fact  that  new 
rights  of  action  are  thus  given,  does  not  in  any  way  affect 
the  case  on  its  merits ;  does  not  restrict  the  right  to  plead 
ftnd  prove  any  state  of  fact  that  on  legal  principle  ought  to 
def<*at  a  recovery. 

The  facts  necessary  to  be  shown  as  determined  in  the  case 
above  referred  to,  that  the  tax  is  illegal,  and  that  it  has  been 
collected  by  those  autKorized  by  law  to  make  the  collection, 
as  that  language  was  there  u^  by  the  courts  were  not  shown 
in  this  case.  The  court  speaking  of  the  meaps  used  to  make 
4he  collection  say :  It  being  admitted  that  the  tax  is  a 
nullity  it  only  remains  to  inquire  if  it  has  been  collected 
under  process  of  law.  And  then  the  court  proceed  to  inquire 
whether  the  facts  attending  to  collection  were  such  as  made 
the  payment  of  the  tax  involuntary  and  enforced — and  that 
is  the  material  question  determined  in  the  case  and  upon 
which  the  decision  rests. 

In  pursuing  this  inquiry  if  the  facts  before  the  court  had 
shown,  as  they  do  here,  that  the  tax  had  been  voluntarily 
paid,  there  can  be  no  doubt  .that  the  conclusion  reached 
would  have  been  the  exact  reverse  of  what  it  was. 

We  think,  therefore,  that  it  was  competent  for  the  treasurer 
to  make  the  defense,  that  the  tax  had  been  voluntarily  paid, 
and  that  the  plaintiff  in  error  by  such  payment  waived  all 
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objection  he  might  have  urged  against  the  illegality  of  the 
tax  in  an  action  to  enforce  its  collection. 
[To  appear  in  40  Ohio  St.]  Judgment  affirmed. 


OHIO  DECISIONS. 


SVPBXKX  OOVBT. 


▲flnONimiTB  FOB  OBAXi  aboumkht. 

JPnday^  January  26. 

71.  Harvey  P.  PUtt  et  al.  v.  The  PennsylvaDla  Co.    Error  to  the  Dl» 

trict  Court  of  Lnoaa  County. 
Oe.  Owen  Lynch  v.  The  liake  Shore  A  Biiohigan  Southern  R.  R.  Co. 

Error  to  the  District  Court  of  Lucaa  County. 

JPriday^  Fdirtuiry  1. 

176.  The  Cleveland,  Columbus,  Cincinnati  1^  Indianapolis  R.  R.  Co.  «*. 

John  Paramore.    Error  tr»  the  District  Court  of  Richland  County. 

816.  The  Pittsburgh,  Cincinnati  A  St  Louis  R.  R.  Co.  «.  Charles  E. 

McDonald  by  n.  f.  Error  to  the  District  Court  of  Franklin  County. 

J^riday,  I^ebruary  16. 

849.  Windisch,  Muhlhauser  A  Co.  v.  Henry  Hildebrant.    Error  to 

the  District  Court  of  Hamilton  County. 
887.  Jabes  Jones  v.  William  O.  Jones.    Error  to  the  District  Court 
of  WlUlAms  County. 

J^riday,  F^ebruary4£2, 

871.  The  Little  Miami  R.  R.  Co.  v.  John  Fltspatrick.  Error  to  the  Dis- 
trict Court  of  Franklin  County. 

889.  The  National  Oas  Manufacturing  Co.  v,  Jacob  Heatherlngton. 
Error  to  the  District  Court  of  Belmont  County. 

Friday,  f^ebruary  29, 

480.  Edward  Martin  v.  John  Alter  et  al.    Error  to  the  Distiiot  Court 

of  Muskingum  County. 
468.  William  WiUlams  v.  WiUlam  F.  Sohats  and  wife.    Error  to  the 
District  Court  of  Franklin  County. 
N.  B.— Court  meets  for  the  hearing  of  oral  arguments  at  nine  o'clock 
A.  ]».,  local  time. 

This  being  published  previous  to  the  making  up  of  the  docket  for  the 
January  term,  1884^  the  numbers  of  the  oases  sre  those  of  the  January 
term,  1888. 
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SVPBIMB  COVBT  COMXtMIOM. 


AanommiT  fob  obai.  ^UBomanrr 
488.  Henry  K.  Raymond  otal.  v.  Mattie  D.  RoaB.    Error  to  the  DUh- 

triot  Court  of  Cuyahoga  County. 
406.  Manhattan  Life  Insurance  Co.  v.  Bmeline  T.  Abraham.    Krror 

to  the  Dlatfict  Court  of  Hamilton  County. 

WWaeaciay,  January  28« 

604.  Samuel  Foediek  v.  Cornelias  Van  Horn.    Brror  to  tiM  DIatriot 

Court  of  Hamilton  County. 
542.  Swing  A  Mellon,  executors,  etc.  v.  Chatlleld  A  Woods.    Krror 

to  the  District  Court  of  Clermont  County. 

WUnaMia^,  JaiMiary  80. 

622.  John  H.  Taphom  et  al;  v.  Marietta  A  Cincinnati  R.  R.  Co.,  as 

re-oiiganiaed.    Error  to  the  District  Court  of  Hamilton  County. 
624.  Jane  Swanger  v.  Wm.  H.  Lanta  et  aL    Error  to  thtf  DIatriot 

Court  of  Franklin  County. 

FMseaciay,  JFWmary  8. 

648.  John  W.  Rutherford  et  aL  v.  Henry  Brachman  etaL    Brror  to 

the  District  Court  of  Hamilton  County. 
660.  .Jacob  Harllne,*  executor,  etc.  v.  First  National  JBank  of  Xenla^ 

Error  to  the  District  Court  of  Oreene  County. 

Wadmemk^f  Mbruary  20. 

467.  Channcy  WincheU  v.  FHukk  Frost.    Brror  to  the  Distrioi  Oonri 

of  Portage  County. 
687.  Joseph  Rawson  et  al  v.  Oeoxge  Bogen  et  aL    Bnor  to  the  Dla- 

ITsAtefcldv,  I'ebrwMry  27. 

678.  Leopold  Burokhardt  v.  Fourth  National  Balik  of  dndniialL 

Brror  to  the  District  Court- of  Hamilton  County. 
664.  Wadsworth  Coal  Co.  v.  Silver  Creelt  Mining  and  Railway  Cow 

Error  to  the  District  Court  of  Medina  County. 

Wadme§daif,  March  6. 

668.    AdinG.Hibbs,  administrator,  etc.  v.  Union  Central  Life  Insur> 

ance  Co.    Error  to  the  District  Court  of  Franklin  Coanty. 
604.  Ohio  Valley  Insurance  Co.  v.  James  8.  Kirk  et  aL    Brror  to  tho 

District  Conrt.of  Hamilton  County. 

WedfM^day,  March  12. 

608.  Abraham  2jimmerman  v.  Mary  Zimmerman.    Error  to  the  Dis- 
trict Court  of  Mahoning  County.- 
N.  B.^This  being  published  previous  to  the  making  up  of  the  dookel 
fMrIhe  January  term,  1884,  the  niunbem  of  the  cases  are  thoaa  of  tte 
lisaoary  term,  1888. 
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DIGEST  OF  CASES. 


AttMhmtat— ii^fttfy  <o  Oredii  fiy—  Whether  Admi89aa€.-^The  ftdmteioa 
of  evidence  that  the  credit  of  a  defendant  is  injured  by  an  attachment  in 
a  suit,  is  error.  Whetlier  the  error  is  caused  by  the  instruction  of  the 
court  that  no  damages  can  be  recovered  for  such  impairment  of  credlti 
fiMsre.  MUehdL  v.  HarwwrL  la.  Sup.  Ct.,  Dec  10,  1888.  17  N.  W. 
Rep.  681. 

Bailaeat— DifMvMteAetf  from  Sale  or  Sxeha$ige.—When,  by  the  terms 
of  the  contract  under  which  property  ia  delivered  by  an  owner  to  another^ 
the  latter  Is  under  no  obligation  tb  return  the  specific  property  either  In 
its  identical  form,  or  in  some  other  form  in  which  its  identity  may  be 
traced ;  but  is  authorised  to  substitute  something  else  in  its  place,  either 
money  or  some  other  equivalent,  the  transaction  i«  not  a  bailment,  bol 
is  a  sale  or  charge.  AugHn  v.  SeUgman.  C.  C.  8.  D.  N.  T.,  Nov.  6,  1888. 
18  Fed.  Rep.  619. 

^ta:kiMg^Cheek--A99ifpiment^L(en,^A  check  drawn  upon  a  deposit 
will  not  operate  as  an  assignment  of  the  amount  -thereof,  nor  create  a 
lien  therefor,  before  an  acceptance  of  the  cheek  by  the  bsiik.  Mer.  NatH 
B*k  of  St.  Louis  V.  OoaUn.    17  Rep.  17. 

CorporatioB— DiMofnetcm— Ptoa  in  2l6a<em€n<.— Where  a  foreign  coi^ 
poration  has  been  legally  dlMolved  in  the  state  which  create  it,  the  dia- 
solutlon  may  be  pleaded  in  abatement  of  an  action  brought  against  it  in 
another  state.  I4fe  As9*n  of  America  v.  Ooode.  Tbx.  Sup.  Ct,  1888. 
17  Rep.  27. 

Cerporatioa—Jbfyed[7Vcm^ero/ 5!Codk—  ITdrraii^— DaifM^M.— I.  A  cor- 
poration which  issues  a  new  certificate  of  stock  to  a  party  upon  the  faith 
of  a  foiged  transfer  or  power  of  attorney  presented  by  tiim,  can  recover 
against  such  party,  either  in  an  action  of  contract  for  breach  of  implied 
warranty,  -or  in  an  action  of  tort  in  the  nature  of  case.  U.  In  such,  an 
action  the  damages!  1.  The  costs  and  expenses  (not  including  counsel 
fees)  of  the  suits  brought  by  A,  the  party  whose  name  was  foigedt 
against  the  corporation  to  compel  it  to  issue  to  him  new  stock  to  replace 
that  wrongfully  transferred,  the  corporation  having  notified  the  present 
defendants  of  that  suit,  and  requested  them  to  defend  their  warranty  of 
the  genuineness  of  A's  signature,  which  Was  there  in  Issue.  2.  The  cost 
of  the  stock  which,  as  soon  as  the  fact  of  its  wrongful  transfer  was  deter- 
mined, the  corporation  bought  to  replsce  the  stock  wrongfully  tnin»- 
ferred  itom  A.  8.  The  dividends  which  the  corporation  was  obliged  to 
pay  to  A,  being  such  as  were  declared  on  the  stock  while  A  was  wrongs 
fully  deprived  of  it.  BoeUmSAIb.  M.  Ob.  v.  INeAordto^  ICaks.  Sup., 
Jnd.  Ct.,  Sept.  1888.    17  Rep.  11. 
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Oorpontioa— jUoMltty  of  Siockkoider^-'May  be  Bt^foreed  tU 
Beme4y  in  Other  iStote.— 1.  The  liability  of  stookbolden  under  a  stotato 
providing  that  **  all  the  atoolcholdera  of  every  company  incorporated  un- 
der this  act,  shall  be  aeverally  individually  liable  to  the  ereditore  of  tlie 
company  in  which  they  were  stockholderB,  to  an  amount  equal  to  the 
amount  of  stock  held  by  them,  respectively,  for  all  debts  and  contracts 
made  by  such  con^pany,  until  the  whole  amount  of  capital  stock  fixed 
and  limited  by  such  company  shall  have  been  paid  in,  and  a  ceriiHeale 
thereof  shall  have  been  made  and  recorded  as  prescribed  in  the  following 
section,'*  is  not  in  the  nature  of  a  penalty,  but  a  liability  arising  upon  a 
contract,  and  may  be  enforced  by  action  against  a  stockholder  in  any 
court  sitting  beyond  the  limits  of  the  state  by  which  the  law  was  paasnd 
tliat  has  jurisdiction  of  the  subject  matter  and  the  parties.  IL  Where  a 
itatute  makes'every  stockholder  individuaily  liable  for  the  debts  of  the 
company  for  an  amount  equal  to  the  amount  of  his  stock,  the  liability  la 
fixed,  and  there  is  no  necessity  for  resort  to  a  court  of  equity  to  ascertain 
the  extent  of  the  liability ;  and  any  creditor  who  has  recovered  Judgment 
againat  the  company,  and  sued  out  an  execution  thereon,  which  has  been 
returned  unsatisfied,  may  cue  any  stockholder  in  an  action  at  law.  JrYosA 
▼.  Cbim.   U.  8.  Sup.  Ct.,  Nov.  26, 18SI.    8  Sup.  Ct.  Rep.  988. 

OriBiaal  Lsw— Zaneeiiy — Hdree  Stolen  in  Anoiher  Siate,^A  person  who 
steals  a  horse  In  another  state  and  brings  it  into  this  state,  and  then  con- 
verts it  to  his  own  use,  can  be  indicted  here  for  larceny.  State  v.  HUL 
&  C.  Sup.  Ct,  1888.    17  Rep.  25. 

I^A^Aeknowtedgment  by  Married  IToiaaa— /Vwer  of  Officer  to  Amemd 
Ontj^eote.— An  acknowledging  officer  omitted  in  his  certificate  a  state> 
ment  that  a  private  examination  of  a  married  woman  who  executed  a 
deed,  acknowledged  before  him,  had  been  taken  or  made,  thus  rendering 
the  deed  void  as  to  her.  Thereafter,  and  after  he  had  ceased  to  be  an 
officer,  he  indorsed  a  certificate  In  proper  fbrm  obntalning  a  statement 
that  a  private  examination  was  taken,  ^elcf,  that  the  second  certificate 
did  not  validate  the  deed  as  to  the  married  woman.  Qilbratiith  v.  Oaliteon» 
Mo.  Sup.  Ct,  Nov.  6, 1888.    29  Alb.  L.  J.  14. 

Heed— Jg^ormafidi»—XiqcAe»--J^t>eitie».— Where  one  has  been  in  th^ 
continued  poesesslon  of  land,  the  court  will  not  withhold  Its  aid  in  cor- 
recting a  deed  therefor,  upon  the  ground  of  laches  in  seeking  relief; 
to  deprive  him  of  relief  there  must  be  an  abandonment  of  right  or 
acquiescence  in  the  enjoyment  of  the  property  by  another,  inconslstant 
with  his  own  dalm.  StilUe  v.  MeKee.  N.  C.  8Up.  Ct,  Oct.  1882.  16  Rep. 
728.  

Seed— TMamealory  in  Charaeter—RevoeaHon.-'A  deed  which  redtes, 
as  one  of  its  express  provisions,  that  'Uhe  grantee  is  to  take  no  estate 
during  thii^' lives  of  the  grantors"  Is  testamentary  In  its  character,  and, 
even  If  consideration  was  paid  for  It,  may  be  revoked ;  no  present  estate  . 
sabjeot  to  a  life  estate  being  created  thereby.  Leaeer  v.  Chmu*  la.  Sap. 
Ot,  Dee.  8, 1888.    17  K.  W.  Rep.  622. 
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Mwiiibnio%^Dedaration  fJtf  Ageni^When  Oompelent  Agaxngi  Principal,^ 
1.  DeoUraUonii  made  by  an  agent  in  iheoouraeof  a  tranaaciion  in  which 
he  ia  anthoriaed  to  represent  hia  principal,  are  the  declarations  of  his 
principal ;  bat  to  make  them  competent,  the  relation  of  principal  and 
agbnt  moat  first  be  established.  %,  Declarations  of  the  person  alleged  to 
be  the  agent  are  not  competent  to  establiah  the  fact  of  agency.  QitPoTd 
y.Landrine.    N.  J.  Ct.  ofChan.,  May»1888.    17  Rep.  18. 


BridsiMS— F%«i  Neeesaary  to  State  What  U  JBxpeeted  to  be  PrwedU-^ 
Where  it  ia  apparent  on  the  face  of  the  question  aaked  what  the  eridenoe 
sought  to  be  introduced  is,  and  it  ia  material,  thia  is  suiBeknit.  If  not 
apparent,  it  ahonld  be  stotM  what  ia  expected  to  be  proN^ed  by  the 
question,  and  thua  make  ita  materiality  appear.  MUdM  r,  SaretnarL 
la.  Sup.  Ct.,  Dec  10, 1883.    17  K.  W.  Rep.  681. 


InteiisatiBg  Uqnera— Xiea  i^xm  BuUtUnff^CkmaeiU  of  Oimer.— In  order 
to  the  establishment  of  a  lien  upon  a  building  in  which  intoxicating 
Uqnoraare  unlawfully  sold,  the  consent  of  the  owner  need  not  be  shown 
by  any  poaitive  or  affirmative  act,  but  may  be  inferred  from  circum* 
stances  and  knowledge  of  the  illegal  sales  under  such  condition,  ss  prop- 
erly to  call  forth  a  protest  and  a  failure  to  make  any  objection.  Loan  ▼• 
JOweL    la.  Sup.  Ct.,  Deq.  11, 1883.    17  N.  W.  Rep.  611. 


Jndgment— ^Ipanwt  Infant  Without  8ervieo—Validity,^A  judgment 
taken  againat  an  infant  defendant,  may  be  set  aside  at  any  time  when  it 
appears  that  there  waa  no  service,  of  process  upon  him,  and  no  guardian 
ad  Utem  appointed  to  protect  hia  rights.  Lartina  v.  BuUard.  N.  C.  Sup. 
Ct.,  Feb.,  1883.    17  Rep.  19. 

Master  and  t^miMt^NegUgenee^D^eetiue  Maehinery^Promiee  to  JRo- 
yKdr^JUBk^^An  employer.is  liable  in  damagea  for  Injuriea  sufRsred  by 
ui  employe  in  using  a  defective  machine  at  his  request,  where  notice 
jad  been  given  by  the  employe  of  the  defect,  and  a  promise  hss  been 
made  to  repair,  unless  the  defect  is  such  tliat  there  was  such  imminent 
danger  in  the  use  of  the  machine  that  a  man  of  ordinary  prudence 
would  have  refused  to  use  it.  Oreen  v.  Mmn.  A  St,  L,  B,  Cb.  Biinn.  Sup. 
Ct.,  Nov.  24, 1888.    17  Rep.  16. 

Msgligsnee—  Whether  Queetion  of  Law  or  .FVict.— The  question  of  negli- 
gence is  or  may  be  a  mixed  question  of  law  and  fact.  It  may  embrace 
fhusts  upon  which  the  charge  of  negligence  is  predicted,  and  the  condu- 
fon  of  law  to  be  deducted  therefrom,  as  to  whether  such  facta  do  or  do 
.ot  constitute  negligence.  When  the  facts  found  lead  irresistibly  to  the 
oondusion  of  n^ligence  or  the  absence  of  it,  the  inference  of  negligence 
or  the  absence «f  it  is  purely  a  conclusion  of  law ;  but  where  the  facts 
found  may  leave  the  inference  of  negligence  or  no  negligence  in  doubt,, 
the  question  of  negligence  Is  tot  the  Jury,  because  other  facta  not  fouud^ 
are  necessarily  to  be  considered  and  determined  before  the  inference  can 
properly  be  drawn.  Hogan  v.  Chicago^  M^dSLP.  By.  Ch,  Wis.  Sup.  Ct» 
I>se.  12|  1888.    17  N.  W.  Rep.  682. 
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Pmnt  and  ChUA^LiabUUy  of  Hwibamd  to  Support  ChOdren  of  Wife  hn 
AnoiJktT  Man, — Where  a  man  marriea  a  woman,  knowing  that  ahe  ia 
already  with  child  by  another  man,  he  ia  held  to  adopt  the  child  at  ita 
birth  into  hia  family,  and  the  law  holda  him  liable  for  ita  aapport,  aa  ona 
atanding  in  loco  parentis.  No  action  can  therefore  be  maintained  againaj 
the  natural  father  for  ita  aupport  aa  a  baatard.  State  ▼.  Shoemaker,  la. 
Sop.  Ct.,  Dec  10, 1888.    17  N.  W.  Rep.  589. 

Partatnhip— Gitiarantetfcf  ProflUSightB  of  Stranger  to  JBDnforee  CbA- 
IrcMt— Articles  of  copartnership  contained  a  atipalation  that  when  tha 
buaineas  should  reach  a  certain  degree  of  profitableneaa,  and  the  firm 
have  acquired  a  certain  amount  of  property,  one  of  the  partnera  ahoald 
receive  from  the  firm  a  apecifled  amount  of  money,  of  which  a  ap^cified 
sum  waa  to  be  paid  to  the  plaintiff.  Held,  that  plaintiff,  a  atranger  ta 
the  articles,  cannot  maintain  an  action  to  enforce  any  of  the  other  atlpa- 
lations  between  the  partners  in  the  artidea.  Greenwood  ▼.  Sheldon. 
Minn.  Sup.  Ct.,  Nov.  28, 1883.    17  N.  W.  Rep.  478. 


XapieTiii— TVeto— JRoMeMwm.— In  replevin  for  detaining  properly,  a 
Judgment  for  the  plaintiff  will  not  be  sustained  which  is  rendered  on  a 
finding  that  the  possession  of  the  property  waa  in  the  plaintiff. 
▼.J^/teifc.    Neb.  Sup.  Ct.,  Oct.,  1883.    17  Rep.  17. 


Bipariaa  Tn^iieXor^Righte^Eminent  Domain.— It  is  the  settled  law 
of  this  state  that  a  riiiarian  owner  upon  a  navigable  stream  has  the  fee  to 
low  water  mark.  But,  in  addition  to  thia,  he  has,  as  incident  to  hia 
ownership,  certain  riparian  rights,  among  which  are  the  right  to  enjoy 
free  communication  between  his  abutting  premises  and  the  navigable 
channel  of  the  stream,  to  build  and  maintain  suitable  piers,  landings,  or 
wharves  on  and  in  front  of  his  land,  and  to  extend  the  same  therefrom 
into  the  stream  to  the  point  of  navigability,  even  beyond  low  water  mark, 
and  to  this  extent  to  occupy  exclusively,  for  each  and  like  purpoaea,  the 
bed  of  the  stream,  subordinate  only  to  the  paramount  public  right  of 
navigation.  These  riparian  rights  are  property,  and  can  not  be  taken 
away  by  the  state  without  paying  Just  compensation  therefor.  Brume- 
wick  V.  Union  Depot,  S.  R,  dt  L  €k>.    Minn.  Sup.  CU.  Dec.  11, 1883. 

Bele^Title-'  Warranty.—Tbe  widow  of  an  intestate,  not  having  letteis 
of  administration,  sold  a  portion  of  the  estate,  the  purchaser  giving  his 
note  for  a  balance  of  the  purchase  price ;  subsequently,  an  adminiatrator 
was  appointed,  who  demanded  and  received  the  balance  so  due.  Beldt 
in  an  action  by  the  widow  on  the  note,  that  the  payment  made  to  the  ad- 
miniatrator was  a  sufficient  defense.  Itoekwdl  v.  Young.  Md«  Ct  of  App.t 
Nov.,  1888.    17  Rep.  10. 

Trsipaas — Ii^uneiion^Mvltiplicity  of  Suite. — An  injunction  will  lie  ta 
reatrain  trespasses  to  real  estate  or  the  commission  of  any  legal  wrong* 
which  is  remediable  in  a  court  of  law,  but  which  is  of  such  frequent  oc- 
currence that  a  multiplicity  of  suite  would  result.  Turner  v.  Stemar%. 
Mo.  Sup.  a..  Oct.,  1883.    17'  Cent.  L.  J.  472. 
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Vox..  lY ;  Ck>LU]CBUS,  O.,  Jahuabt,  19,  1884.  No.  28. 


CUJRSENT  TOPICS. 


8VFBBKI  OOVBT  OAVSVDAS. 
The  new  calendar  for  the  January  Term,  1884,  of  the  su- 
preme court  and  supreme  court  commission  is  out,  showing 
the  pending  cases  up  to  No.  716.  It  shows  careful  and  pains- 
taking labor  ux>on  the  part  of  the  clerk  and  his  assistants,  and 
will  prove  invaluable  to  those  of  the  profession  having  busi- 
ness in  those  courts.  We  have  observed  one  feature  with  re- 
spect to  the  preparation  of  the  new  docket  at  the  beginning 
of  each  term,  which  seems  to  have  been  handed  down  from 
mediaeval  days,  and  which  seems  to  us,  would  be  better  honored 
in  the  breach  than  in  the  observance.  That  is  the  re-num- 
bering at  each  term  of  all  the  cases  on  the  docket.  No  purpose 
seems  to  be  subserved  by  it,  except  to  mislead  and  confuse. 
When  a  case  once  goes  upon  the  docket  and  receives  a  number, 
it  should  bear  and  be  known  by  that  number  io  the  end  of  its 
•career. 


J^OTES  OF  CASES. 


BvnrniG  snuER  gabs  ov  svvdat. 

The  Supreme  Judicial  Court  of  Massachusetts,  in  the  case 
of  Day  V.  Highland  Strett  Railway  Company y  16  Rep.  335,  in  an 
•action  by  a  conductor  in  the  employ  of  a  street  railroad  com- 
pany, to  recover  against  another  street  railroad  corporation 
for  personal  injuries  received  upon  Sunday,  while  in  the  dis- 
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charge  of  his  duty,  recently  held  that  his  employment  on 
Sunday  was  both  laboring  and  traveling  in  violation  of  the 
Lord's  Day  act ;  and  if,  while  standing  on  the  outside  step- 
rail  of  the  car,  and  leaning  into  the  car  for  the  purpose  of 
collecting  fares,  he  is  injured  by  being  struck  by  the  car  of 
another  corporation  passing  on  a  parallel  track,  his  illegal 
acts  necessarily  contribute  to  his  injury,  and  preclude  him 
from  maintaining  an  action  therefor;  and  that  a  horse  car 
which  is  run  on  Sunday  for  the  purpose  of  accommodating 
the  public  generally,  and  earning  money  from  whoever  may 
see  fit  to  travel  upon  it,  is  run  in  violation  of  the  Lord's  Day 
act,  although  some  of  the  passengers  are  lawfully  traveling. 

The  court, half  apologetically,  say:  -''It  is  not  within  our 
province  to  determine  the  wisdom  or  expediency  of  the- 
law,  or  how  far  there  has  been  a  change  in  public  sentiment 
in  relation  to  the  proper  manner  of  observing  the  Lord's  Day. 
These  considerations  are  for  the  legislature.  We  can  only 
take  the  law  as  it  is  written,  and  apply  it  according  to  its  ob- 
vious meaning,  and  the  intention  of  the  legislature." 

Notwithstanding  the  numerous  decisions  that  have  been 
rendered  in  like  cases,  the  remark  of  Judge  Read,  in. his  dis- 
senting opinion  in  Sparkawk  v.  Union  PdMenffer  Railway  Oomr 
pany,  54  Pa.  St.  451,  in  which  he  maintained  that  the  running 
of  street  cars  on  Sunday  was  a  work  of  necessity  and  charity, 
that  they  were  *'  the  poor  man's  carriage,"  has  been  most 
widely  commended  as  responsive  to  modern  ideas. 


REPOBTED    CASES. 


OBnUHAL  LAW— PABDOV— niAVD   IH   FBOCITBDrCh-mBOT. 

{Ohio  Supreme  C&urU    April  24, 1883), 

Knapp  V.  Thomas. 

A  fall,  unoonditional  pardon,  deliyered,  i»  Irreyocable;  and  where  a 
person  impriaoned  on  a  aeutenoe  for  felony  aeeka  a  disohaige  t^ 
habetu  corpus,  based  on  such  pardon,  the  pardon  having  been  iasaed 
by  the  governor  parauant  to  the  oonatitution  and  statute,  on  the 
oeritficate  of  the  physician  to  the  penitentiary  that  the  prisoner  is  in 
imminent  danger  of  death,  it  \a  not  competent  in  this  state,  under 
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existing  stAtates,  to  impeach  such  pardon,  in  such  proceeding,  bj 
proof  that  the  physician's  certilicate  was  obtained  by  false  repre- 
senUtionsof  the  prisoner,  and  bis  fraudulent  acts,  with  respect  to 
his  health,  such  representations  having  been  made,  and  acts  done, 
for  the  purpose  of  obtaining  such  certificate  and  such  pardon. 

Habeas  Corpus. 

Isaac  Knapp,  at  the  October  term,  1877,  of  the  Court  of  Com- 
mon Pleas  of  Sandusky  County,  was  convicted  of  murder  in 
the  second  degree  and  sentenced  to  the  penitentiary  for  life. 
He  remained  in  the  penitentiary  from  October  19,  1877,  until 
October  19,  1882,  when  he  received  and  accepted  a  full,  un- 
conditional pardon  of  that  date,  under  tb^  great  seal  of  the 
state,  issued  and  delivered  to  him  by  his  excellency,  Charles 
Foster,  governor  of  Ohio,  and  was  thereupon  discharged  from 
imprisonment  and  returned  to  his  home  in  Sandusky  county. 
On  January  23,  1883,  the  governor,  by  an  instruitient  under 
his  official  seal,  informed  Noah  Thomas,  warden  of  the  peni- 
tentiary, that  the  pardon  was '^  null  and  void  from  the  fact 
that  it  was  procured  by  falsehood  and  fraud,"  and  directed 
him  to  re-arrest  Knapp  as  an  escaped  convict.  In  pursuance 
of  this  supposed  authority,  the  warden  re-arrested  Knapp  and 
confined  him  in  the  penitentiary  on  the  original  sentence. 
This  was  done  without  notice  to  him,  or  trial  or  hearing  of 
any  sort.  On  February  1,  1883,  Knapp  filed  in  this  court,  a 
petition  against  Thomas,  in  which  he  states  his  conviction, 
sentence,  imprisonment  and  pardon,  and  also  his  re-arresc  and 
second  imprisonment,  without  trial  or  hearing,  and  asked  for 
a  w rit  of  habea$  corpus,  which  writ  was  allowed  and  issued,  and 
the  case  is  now  for  determination  on  the  writ,  the  answer 
thereto,  and  the  demurrer  to  the  answer. 

The  answer  contained  two  alleged  defenses  to  the  writ. 
One  was  as  follows :  ''The  pardon  referred  to  in  the  petition 
of  said  Isaac  Knapp  *  *  *  was  procured  from  Hon.  Charles 
Poster,  governor  of  Ohio,  by  fraud  and  falsehood  in  this, 
to  wit :  it  was  falsely  pretended  to  said  governor,  at  the  time' 
and  before  the  procurement  of  said  pardon,  that  said  Isaac 
Knapp  was  in  imminent  danger  of  death,  whereas  in  truth 
and  in  fact  he  was  not  in  imminent  danger  of  death,  but  was^ 
in  no  danger  thereof.  He,  said  Knapp,  for  a  long  time  prior 
thereto,  and  at  the  time,  feigned  sickness.    By  eating  un- 
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wholesome  articles,  and  by  other  devices,  he  had  made  him- 
tolf  to  appear  to  be  in  imminent  danger  of  death,  for  the  pur- 
pose of  fraudulently  procuring  a  pardon  from  the  governor  of 
Ohio,  and  fraudulently  inducing  the  physician  of  the  peniten- 
tiary to  make  the  certificate,  and  the  warden  to  make  the 
recommendation,  referred  to  in  said  pardon.  *  *  *  Where- 
fore the  defendant  says  that  said  pardon  is  void  ;  that  he  pur- 
sued after  and  captured  the  said  Isaac  Knapp  as  an  escaped 
oonvict,  and  now  detains  him  by  virtue  of  the  original  sen- 
tence." The  other  defense  was  that  in  consideration  of  the 
premises,  the  governor  had  revoked  the  pardon.  And  to  the 
answer  so  filed,  Knapp,  by  his  counsel,  demurred. 

A  provision  of  the  constitution,  relating  to  the  powers  of  the 
governor  (Art.  8  §  11),  is  as  followj:  ''  He  shall  have  power, 
after  conviction,  to  grant  reprieves,  commutations,  and  par- 
dons, for  all  crimes  and  oflfenses,  except  treason  and  eases  <d 
impeachment,  upon  such  conditions  as  he  may  think  proper; 
subject,  however,  to  such  regulations  a»  to  the  manner  of  ap- 
plying for  pardons,  as  may  be  prescribed  by  law.  Upon  con- 
viction for  treason,  he  may  suspend  the  execution  of  the  sen- 
tence and  report  the  case  to  the  general  assembly,  at  its  next 
meeting,  when  the  general  assembly  shall  either  pardon,  com- 
mute the  sentence,  direct  its  execution,  or  grant  a  further  re- 
prieve. He  shall  communicate  to  the  general  assembly,  at 
every  regular  session,  each  case  of  reprieve,  -commutation,  or 
pardon  granted,  stating  the  name  and  crime  of  the  Convict, 
the  sentence,  its  date,  and  the  date  of  the  commutation,  par- 
don, or  reprieve,  with  his  reasons  therefor." 

The  chapter  of  the  Revised  Statutes  relating  to  the  governor, 
provides  how  pardons  shall  be  applied  for,  the  notice  ta  be 
given,  conditional  pardons  and  commutations  of  sentence, 
and  also  provides  as  follows :  "  Sec.  88.  In  a  case  in  which 
there  is  imminent  danger  of  the  death  of  a  person  imprisoned 
in  the  penitentiary,  certified  by  the  physician  thereof,  or 
otherwise  made  to  appear,  and  the  warden  recommends  the 
pardon  of  such  convict,  *  *  *  the  governor  may  dispense 
with  any  or  all  of  the  foregoing  provisions  governing  the 
granting  of  pardons." 

The  pardon  in  question  was  granted,  as  appears  from  the 
application  for  this  writ  and  the  answer  thereto,  by  virtue  of 
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the  constitutional  provision  and  the  above  section  of  the  stat- 
ute ;  and  it  also  appears  that  in  granting  it,  the  evidence  be- 
fore the  governor  consisted  of  two  certificates  made  by  Dr. 
Norman  Gay,  physician  to  the  penitentiary,  a  certificate  of 
Dr.  Stamm,  and  the  recommendation  of  warden  Thomas. 
The  first  certificate  of  Dr.  6av,  and  the  certificate  of  Dr. 
Stamm,  were  to  the  eflfect  that  Knapp  had  tubercular  deposits 
in  the  right  lung,  which  would  soon  be  followed  by  softening 
and  abcesses,  and  that  death  would  result  speedily  unless  he 
should  be  removed  from  the  prison.  The  recommendation  of 
the  warden  that  the  pardon  be  granted  was  based  on  these 
certificates.  And  although  Dr.  Gay  supplemented  his  certifi- 
cate by  an  additipnal  paper,  to  the  effect  that  Knapp  had 
bad  typhus  fever,  which  had  caused  a  perforation  of  the  bowel 
and  effusion  into  the  cavity  of  the  paretoneum,.it  appears  the 
governor  acted  on  Dr.  Gay's  first  certificate  and  the  recom- 
mendation of  the  warden.  In  his  official  report  to  the  gen- 
eral assembly  as  to  the  pardons  granted  by  him,  the  governor, 
in  obedience  to  thex>onstitutional  provision,  made  the  follow- 
ing statement :  "  Isaac  Knapp.  Crime,  murder  in  the  second 
degree;  convicted,  October  term,  1877,  Sandusky  Coinmon 
Pleas ;  sentence,  penitentiary  for  life.  Pardoned  October  19, 
1882,  in  pursuance  of  the  piovisions  of  section  eighty-eight 
of  the  Revised  Statutes^ — the  physician  of  the  penitentiary 
having  certified  that  the  prisoner  was  suffering. from  tubercu- 
lar deposits  of  the  right  lung.  The  warden  of  the  penitentiary 
recommended  the  pardon. 

The  sole  question  in  the  case  is  whether  the  answer  is  suf- 
ficient, for  if  it  is  not,  the  defendant,  Thomas,  not  desiring 
leave  to  amend,  concedes  that  the  plaintiff,  Knapp,  is  entitled 
to  be  discharged  from  custody.^ 

D.  C  Jfmes  and  Q,  D.  Janes,  for  plaintiff. 

O.  K  Naahj  attorney-general,  for  defendant. 

Okey,  J.    Knapp,  by  reason  of  his  conviction,  became  a 

felon,  and  was  adjudged  to  undergo  servitude  and  submit  to 

discipline  of  the  most  onerous  character,  within  the  four  walls 

of  a  prison,  and  that  for  life.      At  common  law  his  testimony 

•Hon,  by  Okbt,  J.—Dr.  <i«7,  phyiioiMi  to  tho  penitostUiT,  fornltbat  tho  intormmUcm 
tbftt  iB  AogiMt,  1883,  tho  plAlaUff/lMM  Knapp,  dted,  in  IndiaiM,  and  that  tko  fUtoMnt 
la  hii  oortlfloaU  aa  to  Knapp's  oondltion,  wao  tally  oonflnnod. 
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ooald  not  have  been  received  in  any  cause,  in  any  state ;  and 
not  only  was  he  '^incompetent  to  be  an  elector  or  a  juror,  or 
to  hold  any  office  of  honor,  trust  or  profit"  (Rev.  Stat.  §  6797), 
bat  he  was  deprived,  for  life,  of  all  civil  rights,  and  was  in- 
deed civilly  dead.  By  force  of  the  pardon,  however,  which 
was  full  and  unconditional  in  terms,  he  was  ^'  restored  to  all 
his  civil  rights  and  privileges."  Jb.  For  ''a  pardon  reaches 
both  the  punishment  prescribed  for  the  offense  and  the  guilt 
of  the  offender."  Exp.  Gartand,  4  WalL  333,  380.  '<It  oblit- 
erates in  legal  contemplation,  the  offense  itself."  Carlirie  v. 
U.  A,  16  Wall.  147,  151.  ''  In  contemplation  of  law  it  so  far 
blots  out  the  offense,  that  afterwards  it  cannot  be  imputed  to 
him  to  prevent  the  assertion  of  his  legal  rights.  It  gives  him 
a  new  credit  and  capacity,  and  rehabilitates  bim  to  that  extent 
in  his  former  position"  (^KnoU  v.  {/.  &,  95  U.  S.  149) ;  and 
hence  its  effect  ''  is  to  make  th«  offender  a  new  man."  4  Bl. 
Com.  402.  And  see  U.  S.  v.  McKee,  4  Dillon,  28;  CkMifi^/ton 
V.  WHkins,  Hobart  (1  Am.  ed.)  204.  It  is,  in  effect,  a  reversal 
of  the  judgment,  a  verdict  of  acquittal,,  and  a  judgment  of 
discharge  thereon,  to  this  extent,  that  there  is  a  coniplete 
estoppel  of  record  against  further  punishment  pursuant  to 
such  conviction. 

But  it  is  said  that  this  full,  unconditional  pardon,  by  force 
of  which  Knapp  was  released  from  impriffOnment,  trans- 
formed from  the  condition  of  a  convict  to  that  of  a  freeman, 
and  restored  to  his  family,  was  revoked  by  the  governor;  and 
it  is  claimed,  in  the  answer,  that  the  warden  of  the  peniten- 
tiary, by  virtue  of  an  order  from  the  governor,  purporting  to 
revoke  the  pardon,  and  directing  Knapp's  re-arrest,  lawfully 
inisarcerated  him  in  the  penitentiary  on  the  original  convic- 
tion, and  that  it  was  not  even  necessary  that  he  should  have 
a  hearing  of  any  sort.  The  authorities,  however,  without  any 
conflict  whatever,  deny  to  the  governor  any  such  power,  and 
hold  the  pardon,  when  delivered,  to  be  irrevocable.  No  doubt 
the  paper  delivered  to  warden  Thomas  was  issued  by  the 
governor  in  perfect  good  faith,  but  there  is  as  little  doubt  that 
it  was  a  mere  nullity.  Tfie  State  v.  Nichols^  26  Ark.  74 ;  Exp. 
Reno,  66  Mo.  266 ;  Matter  of  De  Pay,  3  Ben.  307,  316.  As 
LsAviTT,  J.,  SAid  in  U.  8.  v.  Hughes,  1  Bond,  574,  of  the  person 
whose  case  was  then  under  consideration,  we  may  say  of 
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Knappj  that  '4t  is  far  better  that  he  should  escape  punish- 
ment  than  that  a  plain  princijde  of  law  should  be  set  at 
natight."  Indeed,  it  would  not  only  be  contrary  to  principle 
that  the  governor  should  be  invested  with  such  authority,  but 
the  power  itself  would  be  of  the  most  dangerous  and  pernic- 
ious character.  Great  evils  would  inevitably  flow,  in  ways 
that  may  be  readily,  suggested,  from  the  exercise  of  any  such 
power ;  and,  hence,  wisely,  no  such  power  exists. 

The  proposition  thus  stated  being  undeniably  true,  how  can 
it  be  claimed  that  the  wafden  of  the  penitentiary,  rising 
above  the  governor,  has  authority  to  treat  the  pardon  as  a 
nullity,  by  arresting  Knapp  and  confinlg  him  in  that  prison 
on  the  original  charge?  With  equal  leg«e  right  the  sheriff 
might  have  hung  Knapp,  if  he  bad  been  convicted  of  .murder 
in  the  first  degree  and  pardoned.  Will  anybody  be  bold 
enough  to  say  that,  in  such  case,  the  sheriff  might  have  de- 
fended against  a  prosecution  for  the  homicide,  upon  the 
ground  that  Knapp  had  obtained  his  pardon  by  devices  simi- 
lar to  those  stated  in  this  answer  ?  Might  a  justice  of  the 
peai^  refuse  to  permit  Knapp  to  sit  as  a  juror,  or  the  trustees' 
of  a  township  or  ward  refuse  his  vote,  on  the  ground  that  his 
pardon  had  been  obtained  by  such  devices?  To  state  such 
propositions  is  to  refute  them  ;  and  yet  it  is  impossible  to  af- 
firm,-With  any  reason  to  support  the  claim,  that  there  is 
greater  legal  right  to  offer  impeaching  evidence  in  one  of 
these  cases  ihan  in  the  others.  Indeed,  if  such  collateral  at- 
tack is  permitted,  there  is  no  reason  why  a  convict  in  the 
penitentiary  may  not,  on  habeas  corpus,  impeach  his  convie^ 
tion  on  the  ground  that  it  was  obtained  by  Araud. 

The  fact  is,  that  in  seizing  Knapp  and  incarcerating  him 
in  the  psLifitentiary,  after  he  had  been  discharged  therefrom 
on  such  pardon,  the  warden  was  a  trespasser  from  the  begin- 
ning, and  it  would  be  contrary  to  all  principle  to  permit 
him  to  shelter  himself  behind  the  sentence,which  had  become 
as  though  it  had  never  been  pronounced.  If  the  governor 
hjad-no  power  to  revoke  the  pardon,  a  foHiori  the  waiden  had 
no  power  to  disregard  it,and  he  could  have  no  greater  p^tection 
from  the  expended  sentence  after  he  imprisoned  Knapp,  thdn 
#hen^  he  seised  him.  Habeas  corpus  is  the  appropriate  «bn^ 
efficient  remedy,  and  it  is  as  potent  to  release  from  such  iar 
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prisonment  as  from  8uch  arrest.  This  statement  is  made 
aft^r  a  laborious  examination  of  the  whole  subject,  and  I  will 
now  trace  the  steps  by  which  that  result  was  reached. 

As  already  indicated,  the  claim  of  the  warden  is  that  it  is 
the  duty  of  this  court,  in  this  case,  in  the  proper  exercise  of 
its  powers,  to  declare  the  pardon  to  be  void,  on  the  ground 
that  it  was  obtained  by  the  fraud  stated,  in  the  answer,  and 
thereupon  remand  Knapp  to  the  penitentiary,  in  pursuance 
of  the  original  sentence.  This  claim  is  based  on  the  assumed 
fact  that  either  (1)  the  statute  of  27  Edward  3,  st.  1,  c.  2,  is  in 
force  in  this  state,  and  confers  the  power ;  or  (2)  that  such 
power  may,  by  force  of  the  common  law,  be  exercised  by  this 
court.    Is  the  claim  well  founded  ? 

By  the  constitution  (Art.  4,  §  2)  it, is  ordained,  that  the 
supreme  court  ^'  shall  have  original  jurisdiction  ifl  quo  war- 
ranto, iiiand-iimus,  habeas  corpus  and  procedendo,  and  such 
appellate  jurisdiction  as  may  be  provided  by  law."  The 
appellate  jurisdiction  maybe  large  or  small,  as  the  legislature, 
in  its  wisdom,  may  determine ;  but  the  original  jurisdiction 
can  not  be  lessened,norcan  itbeenlargsd;  the  maxim,  ezpresnc 
uniu8  est  exclusio  aUerius,  applies.  Railroad  Co.  v.  JETurd,  17  Ohio 
'St.  144.  This  court's  jurisdiction  may  be  properly  illustrated 
in  this  case  by  reference  to  the  law  relating  to  the  writ  of 
icirefaciaSj  which  ir  '*  necessarily  founded  oti  some  matter  of 
record."  Foster  on  Sci.  Fa.  2 ;  5  Wait's  Act.  &  Def.  641.  The 
cases  in  which  that  writ  is  employed  are  divided  into  two 
classes.  One  class  is  where  the  writ  is  the  commencement  of 
an  original  action,  as  to  repeal  letters  patent ;  chafters,  as  a 
charter  of  pardon  (Howard's  can,  T.  Raym.  13 ;  17  Vin.  Ab.  32; 
Com,  V.  HaWouwy,  44  Pa.  St.  210,  219) ;  and  the  like.  In  the 
other  class  «are  facias  is  a  judicial  writ,  to  carry  on  a  suit  in 
which  some  other  person  has  acquired  an  interest,  to  revive  a 
judgment,  or  for  like  purpose.  In  the  -latter  sense,  the  juris- 
diction is  constantly  exercised  in  this  court  by  means  of 
orders  of  revivor  and  the  like.  In  the  former  sense,  this  court 
has  no  jurisdiction  to  grant  the  relief  obtained  through  such 
writ,  except  by  quo  warranto,  which  writ  does  not  extend  to 
such  a  charter  as  a  pardon.  The  jurisdiction  invoked  in 
Knapp's  case  is  in  no  sense  appellate,  but  is  original.  It  is 
the  power  of  this  court  in  habeas  corpus,and  tihat  power  is  ic 
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no  way  aided  by  its  jarisdiction  in  other  matters ;  nor  is  the 
power  on  habeas  corpus  in  this  court  larger  than  in  other 
courts  of  the  state,  or  that  possessecl  by  a  single  judge.  *'  It  is 
proper  to  say/'  as  stated  by  Swan,  C.  J.,  in  JScp.  BushmHj 
9  Ohio  St.  77, 181, ''  that  the  supreme  court  of  the  state  ?n 
regular  session  have  no  more  judicial  power  or  discretion,  la 
determining  questions  which  arise  upon  habeas  corpus,  than 
a  probate  judge  of  the  county.  Each  must  be  governed  by  the 
same  rules,  and  both  are  invested  with  the  same  powers — no 
more  and  no  less." 

In  Work  v.  The  StaU,  2  Ohio  St.  286,  302,  Rannsy,  J.,  in 
referring  to  the  writ  of  habeas  corpus,  took  occasion  to  say  : 
'^  In  what  does  the  privilege  of  this  great  bulwark  of  personal 
liberty  consist?  The  constitution  furnishes  no  answer,  nor 
was  it  necessary  that  it  should.  If  ages  of  uninterrupted  use 
can  give  significance  to  language,  the  right  of  jury  trial  and 
the  habeas  corpus  stand  as  representatives  of  ideas  as  certain 
and  defi|iite  as  any  other  in  the  whole  range  of  legal  learn- 
ing." But  while  this  is  undeniably  true,  and  while  it  is  also 
true  that  a  matter  of  record  coming  before  the  court,  in  such 
summary  proceeding,  can  not,  independently  of  statute,  be 
impeached  collaterally  as  having  been  obtained  by  fraud;  yet 
the  extent  of  the  jurisdiction  in  habeas  corpus,  as  well  as  the 
manner  of  its  exercise,  is  undoubtedly,  in  some  measure, 
within  legislative  control.  The  questiom  ir,  therefore,  not  as 
to  the  jurisdiction  in  habeas  corpus  which  might  be  conferred 
on  this  court,  but  what  jurisdiction  has  in  fact  been  conferred 
by  the  constitution  and  statutes.  As  already  stated,  the 
grant  in  the  constitution  is  simply  that  this  court  shall 
have  jurisdiction  in  habeas  corpus.  The  statuory  provisionS)^  it 
will  be  seen  (Rev.  Stats.  §§2726,  2768),  so  far  as  they  relate 
to  cases  like  this,  are  the  same  as  81  Chas.  2,  c.  2  (1  Eng. 
Stats,  at  Large,  rev.  ed.  785 ;  Hurd's  Hab.  Cor.  App.  1),  which 
"statute  has  been  re-enacted  or  adopted,  if  not  in  terms,  yet  in 
substance  and  efiect,  in  all  the  United  States  "  (2  Kent's  Com. 
'27;  Hurd's  Hab.  Cor.  2  ed.  128);  and  that  statute  conferred 
upon  the  coifrt  no  power  whatever  to  turn  the  summary  pro- 
ceeding by  habeas  corpus  into  a  writ  of  aeirefac%a$t  to  impeach 
a  charter  on  an  allegation  of  fraud. 

We  come  now  to  the  statute  27  Ed.  3,  at.  1,  c.  2,  1  Stats,    t 
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Large  (rev.  ed.)  1B5,  which  provided,  in  dubstanca,  that  every 
pardon  should  contain  the  names  of  the  persons  on  whose  ap- 
plication it  was  granted,  and  the  representatiops  made  to  pro- 
cure it;  and  if  a  judge,  before  whom  a  pardon  might  be 
pleaded  of  relied  on,  found  the  representations  to  be  untrue, 
be  was  required  to  disallow  the  pardon,  and  '*  moreover,  do  as 
the  law  demandeth."  The  condition  of  things  which  led 
to  this  statute  and  others  on  the  subject  (as  2,  10  and 
14  Ed;  3 ;  13  R.  2,  c.  1 ;  4  H.  4,  c.  2),  is  well  known  and  need  not 
be  here  repeated.  1  Pari.  His.  293 ;  Crabb's  His.  Eng.  L.  279; 
3  Hume's  His.  272.  Besides  the  fact  that-  the  statute  would 
have  been  'inapplicable  in  a  case  like  this,  it  is  inconeistcfkit 
with  the  principles  of  our  present,  as  well  as  our  former  con- 
stitution,  in  relation  to  pardons ;  andaside  from  that  objection, 
it  is  not,  in  any  view,  in  force  in  this  state.  Qrawfard  «. 
Chapman,  17  Ohio  449 ;  Linddey  v,  Coat»^  BoadB  v,  SynmM^ 
I  Ohio  243,  281 ;  Sergeant  v.  Steinberger,  Thmnpscm  v.  Gibmm,  2 
Ohio  305,  339;  Fleming  v.  Donahue,  5  Ohio  449;  HdfemUne 
V.  Oarrard,  7  Ohio  1  pt.  276 ;  (Mlieoihe  Bank  v.  Suiayne,  8 
Ohio  257,  282 ;  Winn  v.  The  Slate,  lO'Ohio  345 ;  VanmilkaAwrg 
V.  The  State,  11  Ohio  404;  StiUey  v.  Fhlger,  14  Ohio  610,  650; 
CarroUv.  Olmeted,  16  Ohio  251,  259;  Urmeeyv.  Wooden,  lOhio 
St.  160 ;  Kerwhacker  v.  RaUroad  Co.,  3  Ohio  St  172, 177 ;  Smith 
V.  The  Stale,  12  Ohio  St.  466;  Drake  v,  Rogers,  18  Ohio  St.  21. 
Possibly  it  was  ia  force  here  during  part  of  our  territorial  ex- 
istence (1  Chase  190,  512,  528),  but  if  so,  clearly  since  the 
atate  was  formed,  it  has  been  as  completely  obsolete  as  the 
rule  which  formerly  existed  (2  Strange,  1208 ;  1  Chitty's  Cr. 
L.  469),  requirint;  a  man  charged  with  felony  to  plead  his 
pardon  kneeling  and  to  pay^four  guineas  t6  each  of  the  judges. 
In  Com.  v.  Halhway,  44  Pa.  St.  210,  the  principal  cas^  relied  on 
by  the  warden,  it  appeared  that  the  statute  27  Bd.  3,  had  been 
wholly  disregarded,  and  properly,  for  it  seems  that  it  is  not  in 
force  in  Pennsylvania  (3  Binney,  599,  611)^  Whether  a  single 
governor  in  the  United  States  regards  himself  as  bound  by  it 
is  doubtful.  But  it  is  sufficient  to  say  thai,  however  it  may 
be  elsewhere  (1  Bishop's  Cr.  L.  §  906,  n.  6;  Bishop's  Written 
L.  §  255),  fne  provisions  of  that  statute  are  not  in  force  in 
Ohio,  nor  have  they  been  treated  as  in  force  here  at  any  time. 
It  is  urged,  however,  that  the  pardon  may  be  impeached  in 
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this  case  for  fraud,  iadependently  of  English  statutes.  R\v 
tbiHPe  is  no  such  common  law  principle,  nor,  if  it  existed 
would  it  be  applicable  in  Ohio.  A  charter  of  pardon  has  been 
sometimes  likened  to  a  deed,  in  this  sense,  that  it  is  of  nc 
force  until  it  is  delivered  and  accepted,  though  see  7  Rol. 
Pr.  376;  but  no  case  can  be  found  which  denies  that  it  it* 
matter  of  record ;  and  in  truth  it  is  matter  of  record  of  so 
high  a  nature  that  no  averment  can  be  taken  against  it.  At 
common  law,  as  we  have  seen,  a  pardon  may  be  impeached 
for  frail  1  by  a^iire  facias  (T.  Ray.  13;  17  Vin.  Ab.  32;  44  Pa. 
St.  219 ;  1  EI.  &  Bl.  310;  14  Wall.  434);  and,  as  we  have  also 
seen,  scire  facias  only  lies  to  matter  of  record.  '*  A  charter 
which  has  been  obtained  from  the  crown  by  fraud,  may  be 
repealed  by  licire  facias ;  but  so  long  as  it  remains  unrepealed, 
its  validity  cannot  be  disputed."  Kerr  on  Fraud  (I  Am.  ed.) 
354;  Wd>b  v,  Moler,  8  Ohio  648;  Ang.  <&  A.  Corp.  §  636. 
Scire  facias  may  be  maintained  to  repeal  letters  patent  (4  Inst. 
£8),  or  a  charter  granting  a  franchise,  as  a  fair,  market,  rectory, 
ferry,  toll,  or  office.  Foster  on  Sci.  Fa.  229,  237 ;  Plow.  Com. 
491;  Forsyth's  Const.  L.  387;  2  Taylor's  Ev.  §  1371 ;  Ang.  <b 
A.  Corp.  §  778.  And  s6e,  for  a  brief  but  instructive  history  of 
the  origin  of  charters.  Holmes'  Com.  L.  271 ;  Bigelow's  His. 
Pro.  66,  316.  A  patent  for  land  cannot  be  impeached  for 
fraud  in  an  action  to  recover  the  land,  nor  in  any  other  col- 
lateral proceeding;  and  this  is  upon  the  ground  that  it  is 
issued  by  an  officer  of  the  government  clothed  with  authority 
to  hear  and  determine;  but  it  may  be  impeached  inequity, 
for  fraudf  in  a  direct  proceeding  for  the  purpose.  Johnson  v. 
JWiw&y,  Oibson  v.  Chouteau,  13  Wall.  72,  92 ;  Siepley  v.  Oowen, 
91  U.  S.  330;  French  v.  Fyan,  93  U.  S.  U9,  172;  Marquez  v. 
Frishie,-  Vance  v.  Burhank,  101  U.  S.  473,  514;  Quivby  v.  Ctm- 
Ian,  104  U.  S.  420,  426;  8udy,  SmeUing  Co.,  106  U.  S.  447; 
Baldwin  v.  Stark,  107  U.  S.  463.  So  it  is  as  to  patents  for  in- 
ventions. Mowry  v.  Whitney,  14  Wall.  434;  cf.  Walker  on 
Patents,  §  322.  The  proceedings  of  the  secretary  of  state,  in 
incorporating  a  company  under  the  act  of  1852,  are  conclusive 
against  collateral  attack.  The  Stale  v.  Taylor,  25  Ohio  St.  279. 
So  is  the  certificate  of  the  probate  judge,  containing  a  record 
of  naturalization.  SpraU  v.  SpraU^  4  Peters  398  *  McCarty  v. 
March,  5  N.  Y.  268  ;  Exp.  Wingard,  1  West.  L.  Mo.  453,  s.  c.  4 
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Week.  L.  Gas.  169.  The  record  of  the  probate  court  appoinV 
ing  a  guardian,  is,  in  all  collateral  proceedings,  conclusively 
presumed  to  be  correct.  Skrai^  v.  Richmond^  16  Ohio  St  455. 
So  is  a  recognizance  taken  by  a  justice  of  the  peace.  The 
State  y.  Daily,  14  Ohio  91.  And  in  this  state  and  others, 
contrary  to  the  rule  in  England  and  some  of  the  states  (Kerr 
on  Fraud,  1  Am.  ed.  293),  it  is  well  settled  that  as^  between 
the  parties,  a  judgment  cannot  be  impeached  for  fraud  in  a 
collateral  suit  or  proceeding.  Anderson  v.  Anderson^  8  Ohio 
109 ;  The  State  v.  Daily,  supra ;  Richards  v.  Skiff,  8  Ohio  St.  586; 
Long  V.  MtUford,  17  Ohio  484 ;  Coates  v.  ChiOicolhe  Bank,  23 
Ohio  St.  415 ;  Conway  v.  Duncan,  28  Ohio  St.  102 ;  Christmas  y. 
RussM,  5  Wall.  290;  MaxweU  v.  Smith,  22  Wall.  77;  Smith  v. 
Smith,  22  Iowa  516 ;  Boston  &  W.  R.  Co.  v.  Sparhawk,  1  Allen 
448;  McRae^,  MaUoon,  13  Rich.  53;  Vanmeter  v.  Jones,  2 
Green  Ch.  520 ;  Relley  v.  Nize,  3  Sneed  59 ;  Hefferman  v.  Por- 
ter, 6  Cold.  391 ;  Kirby  v.  FUzgerali,  31  N.  Y.  417;  Hammond  v. 
Wilder,  25  Vt.  342 ;  R.  v.  Qrundon,  1  Cowp.  315 ;  4  Am.  L.  R. 
(N.  S.)  534. 

The  remarks  of  Coke,  Hale,  Hawkins  and  Blackstone  as  to 
the  right  to  impeach  pardons  for  fraud  are  chiefly  abstracts  or 
digests  of  27  Ed.  3  and  cfther  statutes ;  but  Coke  expressly 
says,  what  others  have  repeated,  that  '^either  suppressio  veri 
or  expressio  falsi  doth  avoid  the  pardon.''  3  Inst.  238 ;  17  Vin. 
Ab.  43;  2  Hawk  P.  C.  (Curwood's  ed.)  533 ;  4  Bl.  Com.  400. 
The  same  thing,however,  is  said  of  the  king's  grant  of  a  manor 
or  an  office  (17  Vin.  Ab.  98,  100);  and,  indeed,  it  is  said,  in 
general  terms,  with  respect  alike  to  charters,  patents,  grants 
a  ad  judgments,  that  anything  obtained  by  fraud  is  void,  and 
and  that  *'  covin  doth  suffocate  the  right."  But  the  truth  is, 
the  word  void  is  used  in  different  senses,  and  is  ''frequently 
construed  to  mean  voidable."  Brigel  v.  Starbuck,  34  Ohio  St 
280,  285.  ''When  the  term  void  is  used  in  reference  to  the 
solemn  judgments  and  acts  of  the  superior  courts,  it  means  no 
more  than  voidable.  The  judgment  or  proceeding  m&y  be 
avoided,  but  until  this  is  done  in  the  direct  and  regular 
course  of  revision,  they  stand."  Denn  v.  Leeony,  Coze  112. 
"  It  is  said  fraud  vitiates  all  contracts,  and  even  records, 
which  is  undoubtedly  true  in  a*  general  sense.  But  it 
must    be   reached  in  some,  regular  •and  authoritiiw  mode; 
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and  this  may  depend  on  the  forum  in  which  it  is  pre- 
sented." Hartshorn  v.  Day,  19  Howard  U.  S.  211,  223. 
''This  use  of  the  term  void  is  not  uncommon  in  the  language 
of  statutes  and  courts."  Somers  v.  Brevier,  2  Pick.  184, 191.  In 
that  sense  it  was  employed  by  the  judge  delivering  the  opin- 
ion in  Work  v.  Corrington,  34  Ohio  St.  64,  75,  in  the  remark, 
arguendo,  that  ^^  pardons  obtained  by  fraud  are  held  to  be 
i^oid  ;"  and  in  the  same  sense,  and  no  other,  it  was  used  by 
Coke  in  the  sentence  quoted.  It  means  simply,  that  a  pardon 
obtained  by  fraud  is  void,  when  in  a  proceeding  authorized  by 
law,  before  a  court  having  jurisdiction  for  the  purpose,  with 
ample  opportunity  to  the  person  holding  the  pardon  to  de- 
fend, such  pardon  is  declared  to  be  void.  By  27  Ed.  3,  and 
other  stati)tes,  such  inquiry  was  permitted,  but  there  is  no 
such  statute  in  Ohio.  Even  a  deed  of  gift  executed  and  ac- 
knowledged by  one  having  legal  capacity  to  convey,  cannot 
be  avoided  at  law  by  proof  that  it  was  obtained  by  undue  in- 
fluence, the  only  remedy  being  in  equity.  Truman  v.  Lore, 
14  Ohio  St.  144. 

To  sustain  the  answer  in  this  case  is  to  justify  the  im- 
peachment of  a  full,  unconditional  pardon,  in  a  col- 
lateral proceeding,  wkich  is  summary  in  its  nature.  No 
case,  I  think,  can  be  found  in  opposition  to  this 
statement.  Exp.  Shaw,  7  Ohio  St.  81;  Exp.  BuahneU, 
9  Ohio  St.  77;  JFicp.  Strang,  21  Ohio  St.  610;  Exp. 
Van  Hagen,  25  Ohio  St.  426;  Exp.  Kearney,  7  Wheat.  431; 
Exp.  AzrJb,  93  U.  S.  18 ;  Exp.  CarU,  106  U.  S.  521 ;  The  StaU  v. 
TowU,  42  N.  H.  540;  The  State  v.  ShaUuck,  45  N.  H.  205  ;  Exp. 
Bird,  19  Cal.  130;  Exp.  McCuOough,  35  Cal.  97;  Com.  v.  Lecky, 
1  Watts  66,  s.  c.  26  Am.  Dec.  '37,  41,  note ;  People  v.  McLeod, 
1  Hill,  N.  Y.  397,  s.  c.  37  Am.  Dec.  328,  366,  note;  Hurd  on 
Hab.  Cor.  (2ed.)  328.  Freeman  on  Judgt.  §  619  et  eeq.  In  deny- 
ing any  such  inquiry  in  a  case  of  this  sort,  these  authori- 
ties are  espeoially  applicable  to  this  state,  where  every  judge, 
save  only  the  police  judge,  has  as  mu<^h  jurisdiction  and 
power  in  habec^  eorptte  as  this  court  possesses  when  in  regular 
session. 

It  is  urged,  to  be  sure,  that  the  state  has  not  deprived 
Knapp  of  the  habeas  corpus.  Tsue,  it  has  kept  the  word  of 
prumase  guaraivteed  in  the  constitution  ;   it  has  granted  the 
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writ;  but  qow-  it  is  proposed,  on  behalf  of  the  warden,  to 
employ  the  writ,  not  for  the  purpose  of  releasing  from  a 
seizare  which  was  manifestly  unlawful,  but  for  the  purpose  of 
legalising  the  unlawful  arrest,  by  a  judgment  declaring  the 
pardon  to  be  void  on  account  of  the  alleged  fraud,  and  thereby 
destroying-  all  hope  of  release..  But  it  is  claimed  by  the 
warden  that  pardons  form  an  exception  to  the  rule  that  an 
instrument  of  that  class  can  not  be  iittacked  collaterally.  In 
support  of  the  claim,  he  places  reliance  not  only  upon  the  text 
books  already  noticed,  but  on  Com.  v.  Halloway^iA  Pa.  St.  210; 
Domonick  v.  Bowdain,  44  Ga.  357 ;  The  State  v,  McIrUire^  1  Jones 
L.  1 ;  and  The  State  v.  Leak,  5  Ind.  359.  In  (bm.  v.  HaUway  the 
court  was  unanimous  in  holding  that  the  pardon  had  never 
been  delivered,  and  hence  that  there  was  no  pardon.  The 
further  opinion  was  expressed,  that  if  there  had  been  a  pardon 
it  would  have  been  void,  the  recommendations  which  were 
the  sole  ground  for  granting  it,  having  been  forged.  Doubt, 
which  seems  to  have  been  -well  founded  (3  Binney,  599,  611), 
was  expressed,  as  already  stated,  whether  the  stat.  27  Ed.  3 
was  in  force  in  Pennsylvania;  but  the  judge  delivering  the 
opinion,  said  the  court  had  authority,  independently  of  the 
statute,  to  inquire  into  the  validity  of  the  pardon,  the  princi- 
ples of  the  common  law  having  ^'  a  rather  wider  extent  than 
the  provisions  of  thi»  statute."  No  authority  is  cited,  in  the 
opinion,  nor  does  the  judge  enter  into  any  examination  of  the 
question  whether  the  common  law  is  as  stated,  and  all  that 
appears  upon  the  subject  is  comprised  within  a  page  of  the 
opinion.  He  says  that  the  question  should  be  raised  by  the 
attorney-general,  the  executive's  law  officer,  *'  for  it  would  be 
ouite  indecent  that  any  other  person  should  raise  it,  unless 
under  some  carefully  prepared  statutory  regulation ; "  and  that 
it  '*  may  be  raised  by  scire  facias  to  repeal  the  charter;  but  it 
may  also  be  raised  on  habeas  corpus,  issued  to  allow  the 
prisoner  to  plead  his  pardon ;  for  the  commonwealth  is  a  party 
to  that  proceeding,  and  the  attorney-general  may  appear  and 
answer  the  plea,  by  showing  the  false  suggestions  on  which 
theoafdon  was  obtained."*  This  mode  of  raising  the  question  by 
habeas  corpus  must,  however,  depend  on  some  statutory  provi- 
sion which  has  never  found  a  place  among  our  laws.  In  this 
state  the  writ  can  only  issue  at  t))e  instance  of  the  person 
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deprived  of  his  Liberty,  or  on  the  application  of  some  persov 
acting  in  good  faith  in  his  behalf,  and  for  tjie  sole  purpose 
of  releasing  him  from  unlawful  restaint;  nor  would  any  other 
use  of  the  writ  be  anything  else  than  a  palpabie  violation  of 
the  constitution  by  which  ttie  writ  is  guaranteed;  and  with 
us  to  assert  that  the  paraoL  may  be  impeached  by  Bdr^ 
facias^  is  to  affirm  th.at  it  is  matter  of  record  of  such  nature  as 
not  to  admit  of  collateral  attack  by  habeas  corpus.  -Tiw 
question  whether  a  pardon  may  be  collaterally  impeached 
was,  perhaps,  not  put  at  rest  ill  Pennsylvania  by  Com,  y 
HdOouiay,  Hester  vrCom,,  85  Pa.  St.  139,  154.  But  in  Dcmumick 
V.  Bowdoin  the  court  probably  meant  to  follow  Cam.  v.  HalUh- 
way,  though  Com.  v.  Ahly  43  Pa.  St.,  is  cited,  winch  does  t^ot 
support  the  proposition,  but  is  rather  aorainst  it.  The  Sfatr  v. 
Mclnttre  is  placed  on  the  ground  that  it  appeuref:  from  the 
record  and  the  pardon  that  the  governor  was  deceived  ;  but 
the  court  disclaim  the  power  to  look  beyond  tiio  record  and 
pardon  (2  Am.-L.  Reg.  N.  S.  488).  The  S(ate  v.  Leaik' follows 
The  State  v.  McIrUire. 

The  decisions  referred  to  were  made  by  courts  for  which  we 
have  the  utmost  respect.  Perhaps  when  regard  is  had  to  the 
points  actually  decided,  the  difference  between  this  court  and 
those  c<jurt8  with  respect  to  organization  and  powers',  and  the 
form^iu  which  the  question  was  presented,  it  will  be  found 
that  there  is  no  irreconcilable  conflict  in  the  cases.  However 
that  may  be,  we  are  unwilling  to  sanction  a  principle  which 
will  authorize  this  court  or  any  other  in  the  state  to  impeach 
a  pardon  in'this  summary  way. 

But  while  the  view  we  havestate^,  i9«  in  our  opinion,  im* 
pregnable,  there  is  even  higher  and  more  satisfactory  .ground 
upon  which  we  should  deny  the  power  to  impoach  this  par- 
don, than  by  regarding  the  form  of  the  instrument  evidenc- 
ing the  executive  will,  or  the  form  of  the  remedy  by  which 
such  expression  of  will  may  be  questioned.  We  have  seen 
that  the  governor  has  no  power  to  revoki^  the  pardon:  26  Ark. 
74  ;  66  Mo.  266;  3  Ben.  316;  iBond  574.  Nor  has  the  legis- 
lature any  such  power.  "  The  legislature  cannot  change  the 
effect  of  such  a  -pardon  any  more  than  the  executive  can 
change alaw.'  U.S.  v.  Klein,  13  Wall.  128,  148 ;  Loan  Anoeiaiion 
V.  Topdui^  20  Wall.  655,  663.  Nor  have  the  courts  the  unlinntcd. 
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power  claimed  for  them.  On  the  contrary,  any  attempt  of 
the  courts  to  interfere  with  the  governor  in  the  exercise  of  the 
pardoning  power,  would  be  manifest  usurpation  of  authority. 
The  nature  of  our  government  forbids  it.  The  long  contest  as 
to  the  rightful  authority  of  government  is  in  some  respects 
ended.  In  our  national  and  state  constitutions  the  powers  of 
the  three  branches  of  government,  the  legislative,  the  execu- 
tive, and  the  judicial,  are  clearly  defined  and  limited,  and 
the  important  truth  is  at  length  understood,  that  each'  can 
best  preserve  the  jurisdiction  and  power  confided  tb  it,  by  care- 
fully abstaining  from  all  interference  with  the  rightful  au- 
thority of  the  others.  **  Our  government  is  one  whose  powers 
have  been  carefully  apportioned  between  three  distinct 
departments,  which  emenate  alike  from  the  people,  have 
their  powers  alike  limited  and  defined  by  the  constitution, 
are  of  equal  dignity,  and  within  their  respective  spheres  of 
action  equally  independent.  One  makes  the  laws,  another 
applies  the  laws  in  contested  cases,  while  the 'third  must  see 
that  the  laws  are  executed.  This  division  is  accepted  as  a 
necessity  in  all  free  governments,  and  the  very  apportionment 
of  power  to  one  department  is  understood  to  be  a  prohibition 
of  its  exercise  by  either  of  the  others.  The  executive  is  for- 
bidden to  exercise  judicial  power  by  the  same  implication 
which  forbids  the  courts  to  take  upon  themselves  his  duties." 
StUkerland  v.  The  Gotfemor,  29  Mich.  320,  324.  While  this  was 
said  in  a  case  which  is  in  conflict  with  a  decision  of  this  court, 
there  was  no  conflict  as  to  the  view  thus  expressed.  The  same 
eminent  judge  says :  "  Where  complete  power  to  pardon  is 
conferred  upon  the  executive,  it  may  be  doubted  if  the  legis- 
lature -can  impose  restrictions  under  the  names  of  rules  or 
regulations."  Provision?  "  must  not  be  such  as.  uader  pre- 
tense of  regulation,  divest  the  executive  of,  or  preclude  his 
exercising  any  of  his  constitutional  prerogatives  or  powers. 
Those  matters  which  the  constitution  especially  confides  to 
him,  the  legislature  cannot  directly  or  indirectly  take  from 
his  control.  *  *  *  The  executive  in  the  proper  dis- 
charge of  his  duties,  under  the  constitution,  is  as  independent 
of  the  courts  as  he  is  of  the  legislature."  Cooley's  Con.  L. 
(6th  ed.)  .138. 
The  correct  view  is,  that  as  the  constitution  has  vested  the 
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pardoning  power  in  the  governor,  and  dotbed  him  with  ex- 
clusive, authority  to  hear  and  determine,  the  only  limitations 
which  have  been  or  can  be  made  on  the  power,  are  found  in 
the  const] tntion  itself.  No  doubt  it  is  competent  for  the  gen- 
eral assembly  to  legislate  in  aid  of  the  power,  by  providing 
with  respect  to  the  limitations  on  the  exercise  of  the  power, 
and  doubtless  there  might  be  a  valid  enactment  providing 
how  a  pardon  obtained  by  fraud  may,  with  the  concurrence  of 
the  executive,  be  avoided  for  fraud,  for  that  would  be  in  aid 
of  the  power;  but  legislation  of  the  latter  character,  if  ever 
thougl^t  to  be  necessary,  should  be  limited  to  provisions 
conferring  on  some  court  or  judge  competent  to  receive  the 
jurisdiction,  power  to  aid  the  governor  in  avoiding  a  pardon 
for  some  atrocious  fraud,  such,  for  instance,  as  that  disclosed 
in  Com,  v.  HaUmjoay,  supra,  in  a  direct  proceeding  for  the  pur- 
pose, with  ample  opportunity  to  the  accused  to  be  heard,  and 
with  power  of  review  in  thiscoart.  But  at  present  wq  have 
no  such  statute ;  and  to  hold  that  such  power  exists  inde- 
pendently of  statute^  is  not  only  to  decide  that  it  is  vested  in 
each  of  the  judges  of  the  state,  but  any  officer  before  whom  the 
pardon  is  set  up  may  go  -into  the  question  of  its 
validity  and  treat  it  as  a  nullity.  The  acts  of  a 
commissioner  of  the  land  office,  or  a  commissioner  of 
patents,  a  secretary  of  state,  probate  judge,  or  even  justice  of 
the  peace  are  too  sacred  to  permit  such  attack.  The  idea  that 
the  most  solemn  acts  of  the  chief  executive  of  the  state  may  be 
so  treated,  is  not  to  be  tolerated  for  a  moment.  To  sanction 
such  a  course  is,  besides,  in  effect,  to  pronounce  against  Knapp 
a  senience  of  life  imprisonment,  by  reason  of  the  matters  set 
forth  in  the  answer.  In  denying  to  this  court  power  to  do 
any  such  thing,  in  a  proceeding  like  this,  we  deny  it  to  every 
court  in  the  state. 

While  fraud  should  never  receive  the  countenance  of  any 
one  invested  with  a  public  trust,  it  must  be  remembered  that 
fraud  can  only  be  redressed  or  remedied  by  the  courts  in  the 
cases  and  in  the  mode  provided  by  law.  It  is  not  true  that 
there  is  a  remedy  in  the  courts  for  every  wrong.  Besides,  the 
matter  complained  of  is  vague  and  unsatisfactory.  The 
warden  and  physician  are  ordinarily  selected  from  men  of  ex- 
perience and  judgment,  and  a  physician  of  ability,  as  Dr.  Gay 
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is  conceded  to  be,  could  scarcely  be  deceived  in  forming  the 
opinion  that  a  prisoner  had  tubercular  deposits  in  his  nght 
lung,  where  he  had  ample  time  and  opportunity  to  observe 
and  examine  such  prisoner.  True,  there  is  a  demurrer  to  tbe 
answer,  and  a  demurrer  admits  that  which  is  well  pleaded; 
but  this  court  is  not  bound,  to  say  or  believe,  merely  becausse 
it  is  asserted  in  an  answer  to  which  then;  is  a  demurrer,  that 
such  tubercular  deposits,  a  certificate  of  the  existence  ^^  which 
was  the  ground  of  thp  pardon,  were  produced  by  eating  *Vun- 
wholesome  articles."  Remarks  pertinent  to  frauds  of  that 
character  are  made  in  Whart.  Cr.  Pi.  &  Pr.  §  532.  In  no  view 
of  the  case  is  the  answer  sufficient ;  but  we  prefer  to  place  the 
decision  upon  the  want  of  power  in  this  court,  under  the  pres- 
ent legisation,  to  enter  upon  the  proposed  inquiry  as  to  the 
validity  of  Knapp's^  pardon.  *'  It  is  far  better  that  he  should 
escape  punishment  than  that  a  plain  principle  of  law  should 
be  set  at  naught." 

Demurrer  sustained  FAruary  20, 1883,  and  prisoner  discharged, 

Johnson  and  Lonoworth,  J.  J.  concurred. 

McIlvaine,  J.)  dissenting.  It  is  to-be  regretted  that  the 
court  has  been  unable  to  agree  upon  the  main  question  pre- 
sented in  this  case,  namely,  the  power  of  the  court  to  inquire, 
upon  habeas  corpus,  into  the  validity  of  a  pardon,  under  which 
a  person  convicted  of  crime  and  sentenced  to  imprisonment  in 
the  .penitentiary  seeks  to  be  discharged  from  such  imprison- 
ment. 

Knapp  was  duly  convicted  of  murder  in  the  second  degree, 
and  sentenced  to  the  penitentiary  for  life.  While  in  prison 
under  the  sentence,  he  was  discharged  under  an  alleged  pardon 
issued  by  the  governor,  unconditional  in  form.  Afterward, 
the  governor  having  declrfred  the  pardon  to  be  invalid  by  rea- 
son of  fraud  in  its  procurement,  Knapp  was  rearrested  and 
returned  to  prison,  whereupon  the  writ  of  habeas  corpus  in  this 
case  was  issued  upon  his  petition  against  the  warden  of  the 
penitentiary.  By  the  petition,  the  conviction  and  sentence 
are  admitted,  but  a  discharge  is  demanded  by  virtue  of  the 
pardon.  Tbe  warden,  in  bis  return  to  the  writ  alleges  that 
the  pardon  relied  on  for  a  discharge  wa^f  obtained  by  fraud 
A  question  has  beeu  raised  as  to  the  sufficiency  of  tht?  facts 
'Stated  in  the  return  upon  which  the  alleged  fraud  is  based ; 
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but  such  question  has  become  wholly  immaterial,a8  the  decision 
of  the  case  has  turned  upon  the  question^whether  fraud  can  be 
alleged  against  the  pardon  when  set  up  as  a  ground  for  dis- 
charge in  a  proceeding  in  habeas  eorpui. 

Preliminary  to  a  solution  of  this  question  it  may  be 
observed,  that  the  former  discharge  of  the  relator  from  prison 
and  his  subsequent  recapture  are  matters  of  no  importance  in 
this  inquiry,  as  th«  same  questions  would  arise,  if  after  the 
delivery  of  the  pardon  he  had  been  detained  in  ih«  custody  of 
the  warden  upon  the  declaration  of  the  governor  that  the 
pardon  had  been  obtained  by  fraud ;  for  the  ground  of  the 
decision  is,  that  the  court  has  no  power  or  jurisdiction,  in  % 
proceeding  in  habea»  carpus  t6  go  behind  the  face  of  the  pardon 
to  hear  and  detemf ine  whether  there  was  fraud  or  not. 

The  first  proposition  involved  in  this  inquiry  is,  that  a 
pardon  obtaiiied  through  fraud  is  void  at  common  law.  This 
propbeition  has  been  so  often  and  uniformly  stated,  by 
ccinmon  law  courts,  and  common  law  writers,  and  result^  so 
clearly  from  ihe  common  law  principle,  that  iraud  vitiates 
every  instrument  or  grant  procured  by  it,  no  argument  is 
necessary  to  support  it.  True,  the  word  *^  void  "  as  used  in 
the  books  in  this  connection,  applies  only  when  the  facts 
constituting  the  fraud  are  judicially  ascertained,  fiut  it  does 
not  follow,  that  the  jurisdiction  of  the  courts,  to  decliure  a 
pardon  void  by  reason  of  fraud  in  procuring  it,  may  be 
invoked,  at  all  times,  and  by  all  persons.  A  pardon  is  an  act 
of  grace  and  mercy  bestowed  by  the  state  through  its  chief 
executive  upon  offenders  against  itslaw,  and  if  it  be  obtained 
by  fraud,  the  state  alone  is  aggrieved  thereby^  and  the  state 
alone  can  avoid  it.  But  the  chief  executi ye,  though  author- 
ized as  the  agent  of  the  state  to  grant  pardons,  is  not  author- 
ized to  revoke  them,  nevertheless,  being  charged  with  the 
duty  of  seeing  the  laws  duly  executed,  it  seems  clear  to  me 
that  upon  discoverinn:. that  a  pardon  was  obtained  from  him 
by  fraud,  it  becomes  his  duty  to  put  in  motion  such  actions 
as  will  result  in  the  due  execution  of  ihe  laws,  and  I  can  con- 
ceive of  no  act  more  conducive  to  that  end,  than  to  cause  the 
arrest  of  the  offender  if  he  be  at  liberty,  or  to  cause  his  de- 
tention, if  he  be  in  prison.  Such  action,  it  is  conceded,  is  not 
conclusive  against    the   prisoner,  for   the   reason   that  the 


Ohio  Law  Journal. 


chief  executive  has  no  power  either  to  revoke  the  par- 
don pr  to  jadicially  ascertain  the  existence  of  fraad  in 
procuring  it. 

To  admit  that  a  pardon  fraudulently  procured  is  void  or 
voidable  at  common  law,  and  to  hold  that  by  the  sama  system 
of  jurisprudence  no  means  exist  for  avoiding  it,  would  be  an 
assault  against  i  iC  system  that  has  never  heretofore  been 
made.  I  am  aware  hat  the  common  law  has  not  furnished  a 
remedy  for  every  wrong,  but  in  no  instance  hi^  the  law  ever 
pronounced  a  certain  ^t  or  instrument  void  or  avoidable, 
wherein  ample  remedy  to  avoid  it  could  not  be  found  either 
in  its  own  courts  or  in  the  co-existing  courts  of  equiwy.  It 
may  be  said  that  such  instrument  might  be  declared  void  by 
acourt  of  equity  upon  bill  filed  for  that  purpose,  and  also, 
tiiat  in  a  court  of  law,  a  judgment  to  the  same  affect  might 
be  rendered  on  a  writ  of  aeire  facioB  issued  for  that  purpose. 
Let  it  be  admitted,  it  •  is  quite  clear,  that  neither  of  these 
remedies  would  be  adequate  under  all  circumstances,  for  the 
reason  that  such  proceedings  would  afford  a  means  of  escape, 
before  judgment  could  be  rendered,  instead  of  seizing  and 
detaining  the  body  of  a  convict  by  virtue  of  the  sentence, 
which  stands  in  full  force  and  unsatisfied.  True,  this  defect 
in  the  remedies  named  does  not  prove  that  they  do  not  exist, 
but  it  suggests  the  necessity  for  a  more  ample  and  summary 
one^in  the  interest  of  justice. 

As  we  have  said,  an  order  for  the  rearrest  of  a  convict 
sentenced  to  imprisonment  for  crime,  who  has  secured  his 
release  through  a  pardon  alleged  by  the  chief  executive  to 
have  l)een  obtained  by  fraud,  is  not  conclusive  against  the 
prisoner,  as  to  the  existence  of  the  fraud,  nevertheless  the 
right  of  such  convict  to  his  freedom,  which  rests  solely  on  the 
pardon,  can  not  exist  if  such  pardon  was  obtained  by  fraud. 
Upon  this  question  of  right,  a  fraudulent  pardon  is  absolutely 
void.  The  only  right  of  such  convict  in  such  case  is  to  have 
the  question  of  fraud  judicially  determined.  This  right 
,  would  be  secured  by  a  determination  of  that  question  in  this 
case  upon  an  issue  joined  between  the  only  parties  interested 
— the  state  and  the  relator.  True,  the  state  is  not  a  party  by 
name,  but  its  agent  and  representative  is  the  person  charged 
with  the  custody  of  al}  persons  convicted  and  sentenced  for 
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felonies — tKe  warden  of  the  penitentiary — who  appears  and  de- 
fends by  the  attorney  general  of  the  state 

Bat  it  is  claimed  that  this  court  has  no  jurisdiction  to  try 
such  issue  in  a  proceeding  in  habeas  corpus.  Why  not  ?  It  is 
not  disputed  that  it  has  jurisdiction  to  hear  testimony  and 
determine  an  issue  of  fact  in  such  proceedings.  But  it  is  said 
that  the  validity  of  a  pardon,  which  is  a  record,  cannot  be 
raised  in  a  collateral  proceeding,  and  such  is  the  nature  of 
this  proceeding.  Is  this  a  collateral  proceeding  within  the 
meaningof  that  rule?'  In  the  first  place,  a  pardon  is  not  a 
record  in  the  sense  that  a  judgment  is  a  record.  It  was  not 
made  in  the  exercise  of  judicial  powers.  It  is  an  act  of  execu- 
tive clemency,  evidenced  ^jy  a  written  instrument,  and  is  not 
a  record  any  more  than  any  her  warrant  or  charter  granted 
by  the  state  through  its  authorized  agent.  Is  it  possible  that 
a  claim  of  right  can  be  asserted  in  any  court  against  the  state, 
upon  any  charter  issued  by  the  state,  which  is  void  because 
of  fraud  in  obtaining  it,  against  which  the  state  would  be  de- 
barred from  alleging  and  proving  fraud,  on  the  grotind  that  a 
record  cannot  be  impeached  collaterally  7  Again,  the  relator 
is  held  in  custody  by  the  state  tinder  a  conviction  and  sen- 
tence, as  is  claimed  by  the  state.  Whereupon  the  relator  de- 
mands his  liberty  by  virtue  of  a  pardon,  thereby  aflSrming  the 
validity  of  the  pardon.  This  affirmation  is  denied  by  the 
state,  through  iti^prooer  officer.  Is  this  ah  impeachment  of  a  - 
record  collaterally,  within  the  meaning  of  the  rule  contended 
for?  I  think  not.  It  is  nothing  more  than  the  denial  of  the 
validity  of  an  instrument  which  is  alleged  to  be  valid,  and  un- 
der which  a  right  is  asserted.  By  asserting  the  validity  of 
such  instrumeht  against  the  grantor,  and  claiming  a  right 
under  it,  in  any  proceeding  of  which  the  court  has  jurisdic- 
tion, an  issue  of  fact  is  tendered,  and  if  made,  the  court  has 
jurisdiction  to  hear  and  determine  it.  That  this  court,  in  a 
proceeding  in  habeas  corpus  may  try  issues  of  fact  is  not  de- 
nied. That  a  pardon  obtained  by  fraud  is  Void,  is  not  denied. 
Surely,  then,  whether  it  be  fraudulent  or  not  is  an  issuable 
fact.  We  admit  that  the  charter  is  prirma  fajcie  evidence  of  8 
valid  pardon.  But  it  is  said  that  the  charter  is  a  record  im- 
porting absolute  verity,  against  which  neither  allegation  or 
proof  will  be  allowed  in  a  case  of  habeas  corpus.     This  claim  it 
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without  reason.  A  miBapplication  of  a  principle.  A  char- 
ter of  pardon  imports  the  same  degree  of  verity  as  any  other 
deed  executed  by  the  state,  and  when  its  validity  is  put  in 
issue  in  a  habeas  corpus  suit,  it  is  a  direct,  and  not  a  mere  col- 
lateral attack;  and  if  it  is  shown  to  be  fraudulent,  it  is  of  no 
more  force  than  if  forged'  No  one  will  deny  that,  on  %abeas 
eorjpus^  proof  of  forgery  would  be  heard.  Why,  then,  not  proof 
of  fraud  ? 

The  exact  question  now  lunder  consideration,  was  made  and 
decided  in  favor  of  the  jurisdiction  of  the  eourt«  by  the 
supreme  court  of  Pennsylvania,  in  (hmmonwmJih  v.  HaUowaiy^ 
44  Pa.  St.  210,  and  by  the  supreme  court  of  Oeorg:ia  in  Dmii- 
«fiidb  V.  Bowdoih^  44  Geo.  857,  upon  the  principles  of  the  com- 
mon law,  by  very  able  and  satisfactory  reasoning.  The  same 
views  are  taken  by  several  text  writers.  There  is  no  well  con- 
sidered case  in  this  country  or  in  England  to  the  contrary. 
The  English  statutes  have  no  place  in  the  consideration  of 
this  question ;  the  whole  case  rests  on  the  reason  and  princi- 
ples of  the  common  laW,  which,  undeniably,  declares  pardons 
obtained  by  fraud  to  be  void. 

Whitk,  C.  J.  concurred  in  the  dissenting  opinion. 

[To  appear  in  39  Ohio  St.] 


nniB-TimT-BinevATiov  07  mrsin-DiiD  oy 

lOV. 


(04tr>  Atprcme  0(mri  CbmmiMicm.     December  12, 1888.) 

VSAXIS  BT  AL.  V.  McGUGUf  XT  AL. 

A  testator,  domieUed  In  Mlesieslppi,  devieed  his  entire  estate  to  O.,  hli 
hein  and  aisignii,  with  faU  power  to  dlepoee  of  the  aame  and  apply 
the  proeeods  upon  aped'Aed  tmets.  By  eulieeqaent  olaiiMs  he  named 
O.  oo-exeeator  with  two  others,  llmitiDg  the  power  to  seU  and  con- 
vey, to  C.  alone;  and  provided  that  if  C.  ehoald  die  or  ahonld  "re- 
fuse to-  take  upon  himself  the  ezeontton  of  .the  will/'  G.'a  power 
shonid  pass  to  W.  O.  aocepted  the  tmst,  was  qn%Ulled  asezeoator 
and  took  upon  himself  the  ezeoutlon  of  the.- will.  Aiterwardshe 
Gseonted  a  resignation,  both  as  trostee  and  asezeontor,  and  on  sn 
wpar$€  appUoaticn,  an  orphans'  oonrt  in  Mississippi  msde  an  order 
sooepting  \t,  and  appointed  W.  his  snoosssor.    No  law  of  that  i 
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gave  power  to  any  coart,  upon  such  an  application,  to  divest  a  trustee, 
holding  title,  of  his  powers  or  estate.  Soon  after  C.  (who  did  hot 
convey  to  W.)  resumed  action  as  trustee ;  for  value  conveyed  part  of 
the  Ohio  land  to  a  6ona /Repurchaser;  re'ceived  the  purchase  money, 
and  placed  it  in  the  hands  of  the  chief  executor,  who  duly  applied 
and  accounted  for  it.  W.  never  acted  or  claimed  to  act  as  to  the 
land. 

JMd.*  1.  The  resignation  was  not  such  a  **  refusal  to  take  upon  himself 
the  execution  of  the  will "  as  transferred  title  to  W. 

2.  The  action  of  the  orphans*  court  did  not  affect  C.'s  powers  as  trustee, 
and  his  deed  was  valid. 

8.  The  "open,  continuous,  adverse,  uninterrupted  and  peaceable  posses- 
sion "  for  more  than  twenty -one  years,  of  a  part  of  the  lands  de  • 
vised  to  C.  as  aforesaid,  by  one  (and  his  grantors)  who  all  the  time 
claimed  to  own  the  same,  is  a  good  defense  to  an  action  for  the  re- 
covery of  the  land  so  held,  whether  the  plaintiff  be  the  trustee  or  his 
beneficiary. 

Ebbor  to  the  District  Court  of  Knox  County. 

In  A.  D.  1823,  a  tract  of  land,  containing  2,400  acres,  stood 
upon  the  tax  duplicate  in  Knox  county,  Ohio^  in  the  name  of 
Isaac  Guion.  Taxes  thereof  for  the  years  from  1815  to  1823, 
both  included,  were  unpaid.  At  th«  November  term,  1823,  of 
the  court  of  common  pleas  for  the  county,  the  county  auditor 
appeared)  and,  upon  his  motion,  judgment  was  duly  rendered, 
in  the  name  of  the  state,  against  Guion  for  S755,  taxes,  inter- 
est and  penalty,  and  for  costs ;  and  the  court  ordered  a  sale 
of  all  of  said  tract,  or  of  so  much  thereof  as  would  satisfy  the 
judgment,  pursuant  to  statutes  then  in  force.  Sale  of  the 
whole  was  made  on  July  5,  1824,  to  Elijah  Smith.  The  court 
confirmed  it,  and  on  February  28,  1827,  the  auditors  deed, 
conveying  the  land  to  Smith,  was  delivered.  On  December 
21,  1824,  Isaac  Gaion,  by  deed,  conveyed  to  said  Elijah  Smith, 
1,000  acres  of  the  same  tract.  No  conveyance  by  Smith 
to  Guion  of  the  other  1,400  acres  has  been  discovered ; 
but  on  June  27,  1831,  John,  George,  and  Walter  Guion,  heirs 
of  said  Isaac  Guion,  by  deed  of  that  date,  conveyed  to  John 
W.  Warden  the  said  1,400  acres.  Warden,  in  1837,  conveyed 
about  132  acres  of  said  tract  to  John  Hawn.  The  defendant, 
William  Hawn,  was  in  possession  of  this  tract  when  the  ac- 
tion against  him  was  begun,  and  it  is  admitted  that  he,  '*  and 
those  under  whom  he  claims  title,  have  been  in  continuous 
and  uninterrupted  and  peaceable  possession  of  the  hinds^de- 
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scribed  in  the  petition  against  him,  since  July,  1832, claiming 
to  own  the  same." 

Elijah  Smith  died  testate, in  Adams  county,  Mississippi,  on 
February  23,  1828.  He  left  surviving  him,  his  widow,  Mary, 
who  died  May  10, 1863,  andchildren,  whose  names  and  dates 
of^irth  and  death  are  as  follows: 


NAMES. 


DATE  OF  BIRTH. 


DATE  OF  DEATH. 


REMARKS. 


Charles  P... 
William  S. 
Henry  W... 

Elijah 

Marv  Jane 


July  21, 1806. 
January  20,  1809, 
May  13,  1814. 
Sept.  3.  1817. 
Sept.  21,  1819. 


March  14, 1839. 
January  17,1868. 
October  2,  1838. 
June  14, 1868. 
Still  living. 


Trustee. 
Trustee. 


Plaintiff. 


His  will  reads  as  follows  (the  italics  are  ours) : 
'*  In  the  name  of  God,  Amen  :  I,  Elijah  Smith,  of  the  county 
of  Adams,  in  the  state  of  Mississippi,  planter,  being  in  good 
health  of  body,  and  of  sound  and  disposing  mind  and  mem- 
ory, blessed  be  God  therefor,  do  make  and  ordain  this  my  last 
will  and  testament,  in  the  manner  following,  that  is  to  say : 
*'  Imprimis.  Give  and  bequeath  all  my  estate,  real,  personal 
and  mixed,  of  whatever  kind  soever,  and  wheresoever  situate, 
unto  my  son,  Charles  Percy  Smith,  his  heirs,  executors,  ad- 
ministrators and  assigns,  to  have  and  to  hold  all  my  estate, 
real,  personal  and  mixed,  unto  him,  the  said  Charles  Percy 
Smith,  his  heirn,  executors,  administrators  and  assigns;  in 
trust,  however,  for  the  express  uses,  intents  and  purposes  fol- 
lowing, expressed  in  this  my  IsLs^t  will  and  testament,  and  no 
other,  to  wit :  In  trust,  that  said  estate  shall  be  kept  together, 
or  disposed  of  under  the  aofe  care  and  management,  improvement 
and  direction  of  my  said  s<m,  for  the  purposes,  with  the  proceeds 
thereof  to  pay  my  just  debts,  support  and  educate  my  child- 
ren ;  and  also  upon  the  further  trust  that  when  our  children 
shall  respectively  and  severally  arrive  at  the  age  of  twenty-one 
years,  or  in  the  option  of  my  said  trustee,  sanctioned  by  my 
wife,  sooner  acquire  a  separate  establishment,  he  shall  allot  to 
them  such  part  of  my  estate,  at  his  discretion,  with  the  con- 
sent of  my  wife,  sis  can  be  spared  consistently  with  the  actual 
condition  of  the  same,  keeping  in  view  any  debts  that  maybe 
due,  the  educaticm  and  maintenance  of  our  younger  childre&i 
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and  an  ample  support  for  my  wife  during  her  natural  life, 
taking  care  to  charge  each  one  a  fair  valuation  for  whatever 
he  or  she  may  receive,  and  holding  them  accountable  to  the 
younger  children,  in  the  event  of  the  residue  of  the  estate  not 
holding  out,  to  give  each  the  same  amount  by  a  contribution 
from  the  part  or  parts  so  allotted. 

''  Secondly.  I  hereby  nominate,  constitute  and  appoint  my 
beloved  wife,  Mary,  before  named,  executrix,  of  thi's  my  last 
will  and  testament,  and  guardian  of  our  minor  children ;  I  do 
also  nominate,  constitute  and  appoint  my  sons,  Charles  Percy 
Smith  and  William  Sidney  Smith,  executors  in  aid  of  my 
executrix,  jointly  or  severally,  as  occasion  may  require,  hop- 
ing and  trusting  that  they  and  all  our  children  will  always 
conduct  themselves  in  a  dutiful  and  affectionate  manner  to- 
wards the  best  of  mothers,  and  brotherly  love  to  each  other. 

*'  Thirdly.  It  is  my  express  desire  and  direction,  that  neither 
my  wife,  Mary,  executrix,  as  aforesaid,  nor  my  son,  Charles 
Percy  Smith,  executor  and  trustee  as  aforesaid,  nor  William 
Sidney  Smith,  executor  as  aforesaid,  shall  be  required  to  give 
any  security,  by  the  probate  or  other  courts,  for  the  faithful 
execvtion  of  this  my  last  will  and  testament,  except  required 
thereto  by  my  creditors  having  right  so  to  do,  nor  shall  the 
interposition  of  any  court  whatever  be  necessary  to  authorize 
the  sale  of  any,  or  disposal  of  any  part  of  my  estate,  real  and 
personal,  it  being  my  intention  to  vest  full  and  complete 
power  in  my  said  son,  Charles  Percy  Smith,  as  trustee  and 
executor  as  aforesaid,  to  sell  or  dispose  of  all  or  any  part  of  my 
estate  during  his  continuance  as  trustee  and  executor,  for 
such  sums  as  in  his  discretion  may  seem  proper,  and  for  that 
purpose  to  sign,  seal  and  deliver  all  such  conveyance  or  a.-^sur- 
ance  in  the  law  as  may  be  necessary  or  proper,  having  always 
due  regard  and  respect  to  the  friendly  counsel  and  advice  of 
my  much  esteemed  friend,  David  Hunt,  in  all  important 
cases  where  he  can  be  consulted ;  and  it  is  my  will  and  desire 
that  in  case  of  the  death  of  my  said  trustee,  or  refusal  to  take 
upon  himself  the  execution  of  this  my  will,  that  my  son,  Wil- 
liam Sidney  Smith,  be  vested  with  the  same  power  and 
authority  as  is  heretofore  given  to  my  said  son,  Charles  Percy 
Smith  ;  and  it  is  my  will  and  desire  that  my  said  executors 
a]id  trustees,  on  entering  into  the  execution  of  this  my  will, 
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and  as  soon  after  my  decease  as  convenient,  cause  to  be  made 
a  full  and  perfect  inventory  and  appraisement  of  all  my  estate, 
both  real  and  personal,  and  place  the  same  on  record  in  the 
probate  court. 

'*  Fourthly.  I  give  and  bequeath  unto  my  beloved  wife,  Mary, 
in  lieu  of  her  dower  (in  case  she  thinks  to  accept  the  same), 
the  occupancy  and  possession  of  my  mansion  house  and  plan- 
tation on  which  I  now  reside,  during  her  natural  life,  together 
with  all  the  furniture  therein,  the  farming  utensils  thereon, 
and  such  servants  as  she  may  find  necessary  to  conduct  the 
same  to  advantage,  not  exceeding  six  in  number. 

"Fifthly.  I  give  and  bequeath  to  my  said  wife,  Mary,  ab- 
solutely, and  in  addition  to  her  dower  as  aforesaid,  and 
whether  she  accepts  the  same  or  not — a  negro  woman,  slave, 
named  Judy,  together  with  all  her  children  and  their  increase, 
to  be  disposed  of  as  my  said  wife  may  think  proper,  and  not 
to  be  considered  as  forming  a  part  of  my  estate. 

*' Sixthly.  It  is  my  will  and  desire  that  my  son,  Charles, 
trustee  as  aforesaid,  shall  receive  out  of  the  proceeds  of  my 
estate,  a  reasonable  compensation  for  his  services  and  at- 
tention in  executing  this  my  will,  over  and  above  his  equal 
portion  of  my  estate. 

*'  Seventhly.  I  do  hereby-  nominate,  constitute  and  apnoint 
my  beloved  wife,  Mary,  and  my  son,  Charles,  or  either  of 
them,  guardians  to  our  minor  children. 

"Eighthly.  After  my  youngest  child  shall  have  attained 
the  age  of  twenty-one  years,  I  desire  that  my  said  execu- 
tors will  make  an  equal  distribution  of  such  part  of  my 
estate  as  may  remain  unallotted,  amongst  the  children  and 
their  representatives,  if  any,  charging  each  of  the  children 
with  such  portion  as  may  have  been  allotted  to  them ;  but 
it  is  especially  understood  that  this  provision  is  not  intended 
to  affect  the  property  set  aside  for  the  maintenance  of  my 
wife,  and  in  lieu  of  her  dower. 

<*  Ninthly.  And  I  do  hereby  revoke,  annul  and  set  aside  all 
former  wills,  testtlments  and  codicils,  hereby  declaring  this  to 
be  my  last  and  only  will. 

*^  In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  seventh  day  of  February,  in  the  year  of  our  Lord, 
eighteen  hundred  and  twenty-eight." 
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This  will  was  duly  admitted  to  probate  in  Mississippi,  and, 
on  February  10, 1829,  a  certified  copy  of  the  record  and  pro- 
bate was  admitted  to  record  in  Knox  Common  Pleas,  that  court 
then  having  probate  jurisdiction  under  Ohio  laws.  The  exe- 
cutors and  executrix  accepted  their  appointments,  and  were 
duly  qualified  in  Mississippi,  and  Charles  P.  duly  took  upon 
himself  the  execution  of  the  will:  accepted  the  devise  to  him 
and  his  heirs  in  trust,  and  as  trustee  and  executor,  entered 
upon  the  duties  of  these  respective  positions. 

On  July  2,  1830,  in  Davidson  county,  Tennessee,  he  signed, 
sealed  and  acknowledged  a  paper,  reading  as  follows: 

'*  Know  all  men  by  these  presents.  That  I,  Charles  Percy 
Smith,  of  Adams  county,  state  of  Mississippi,  being  first 
named  trustee  and  executor  in  the  last  will  and  testament  of 
Elijah  Smith  (my  deceased  father),  of  the  above  mentioned 
county  and  state,  do  resign  all  and  every  trust  and  trusts 
placed  in  me,  and  by  these  presents  have  resigned  all  and 
every  trust  and  trusts  placed  in  me  as  trustee  and  executor  to 
the  above  mentioned  will ;  and  also  do  hereby  refuse  to  act,  and 
by  these  presents  have  refused  to  act  in' the  capacity,  or  upon 
any  other  trust  that  may  be  required  of  me  and  put  in  my  name, 
by  the  true  letter  and  spirit  of  the  above  mentioned  last 
will  and  testament  of  Elijah  Smith  (my  deceased  father.) 

"  In  presence  of  whom  I  hereby  put  my  hand  and  affix  my 
seal,  this  second  of  July,  1830. 

"(Signed)        Charles  Percy  Smith.    [Seal.] 

"  Attest :  Thomas  Atchison." 

This  paper  was^  on  August  6,  1830,  presented;  exparte,  in  the 
orphan's  court,  Adams  county,  Mississippi,  and  the  following 
journal  entry  made,  to  wit: 

'*  Charles  P.  Smith,  the  acting  trustee  under  the  last  will 
and  testament  of  Elijah  Smith,  deceased,  presents  the  written 
resignation  of  his  trust  under  said  will.  Whereupon,  on  mo- 
tion of  said  William  S.  Smith,  ordered  by  the  court,  that  he  be 
and  is  hereby  substituted  in  bis  place  as  said  trustee  under 
said  will." 

A  copy  of  this  order  of  the  orphan's  court  was,  on  or  about 
October  25,  Ii830,  recorded  in  the  records  of  deeds  for  Knox 
county,  Ohio,  immediately  ^erTfding  the  record  of  the  auditor's 
deed  to  Elijah  Smith,  hereinbefore  referred  to. 
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The  constitution  of  Mississippi,  article  five,  section  seven, 
reads  as  follows : 

^'Tbe  legislature  shall  have  power  to  establish  in  each 
county  within  the  state,  a  court  of  probate,  for  the  granting 
of  letters  testamentary,  and  of  administration  of  orphans' 
business,  for  the  county  police,  and  for  the  trial  of  slaves." 

The  law  passed  under  and  by  virtue  of  the  above  section,  or 
so  much  as  gives  jurisdiction  to  the  orphans'  court,  reads  as 
follows : 

"  That  a  court  of  probate  shall  be  held  within  the  several 
counties  of  this  state,  to  be  styled  the  orphans'  court  of  the 

county  of ,  and  there  shall  be  in  the  manner  prescribed 

by  tKe  constitution,  an  able  and  learned  man  in  each  county 
of  this  state,  appointed  judge  of  said  cour^  for  taking  the  pro- 
bate of  wills  and  granting  letters  of  administration  on  the  es- 
tate of  persons  deceased,  for  appointing  guardians  to  minors, 
idiots,  lunatics,  and  persons  nan  compos  mentis,  for  examining 
and  allowing  the  accounts  of  executors,  administrators,  or 
guardians,  with  full  jurisdiction  of  all  testamentary  and  other 
matters  pertaining  to  an  orphans'  court  or  court  of  probate  in 
their  respective  counties." 

William  S.  Smith  had  previously  duly  qualified  as  one  of 
the  three  executors  named  in  the  will.  It  does  not  appear 
that  he  accepted  the  appointment  as  trustee,  or  that  he  ever, 
so  long  as  Charles  P.  Smith  was  alive,  attempted  to  act  in  his 
place.  The  records  of  these  cases  disclose  no  act,  or  attempt 
to  act,  by  William  in  regard  to  the  lands  in  controversy. 

On  May  26, 1831,  Charles,  styling  himself  as  trustee  and 
assistant  executor  under  his  father's  will,  eold  and  conveyed 
the  1,000  acre  tract  for  value  to  Perus  Sprague  and  William 
B.  Davidson,  who  caused  their  de*ed  to  be  duly  recorded  on 
JLune  4,  1831,  and  took  possession  of  the  tract  so  conveyed  to 
them.  They,  and  those  claiming  under  them,  have  ever  since 
been  iYi  peaceable  possession,  cluming  to  own  the  same.  Charles 
placed  the  purchase  money  in  the  hands  of  his  mother,  the 
''  chief  executor/'  and  she  duly  accounted  for  the  same  in  the 
proper  court  in  Mississippi.  All  of  her  brothers  having  died 
intestate,  and  without  issue,  Mary  Jane,  from  June  14, 1868, 
I^tsbeen  the  sole  owner  of  all  of  the  estate  left  by  Elijah 
Smith,  not  theretofore  legally  diepoeed  of.    On  April  12, 1843,  she 
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married  James  H.  Veazie,  and  was  his  wife  when,  in  1879, 
these  actions  were  begun.  Before  suit  she  had  conveyed  to 
David  W.  Wood  the  one  undivided  half  of  her  supposed  title 
to  the  Knox  county  lands  of  her  father.  She  (her  husband 
being  a  co-plaintiff)  and  Wood  sought,  by  several  actioils 
against- the  persons  then  in  possession,  to  recover  said  lands. 
The  common  pleas  refused  to  set  aside  verdicts  for  the  defend- 
ants in  the  several  suits,  overruled  motions  for  new  trials, 
duly  allowed  bills  of  exception  setting  out  all  the  evidence, 
and  rendered  judgroer>ts  for  the  defendants  in  each  case.  As 
the  district  court  affirmed  these  judgments,  we  are  asked  to 
review  its  action.  Numerous  questions  were  made  in  the 
record  and  in  argument,  but  we  will  notice  only  a  few,  which 
are  deci'sive,  and  render  all  the  others  immaterial. 

Wood  <k  Wood,  for  plaintiffs  in  error. 

Igradit  Crilchfiddy  for  defendants  in  error. 

Granger,  C.  J.  It  is  plain  that  the  '*  imprimis  "  paragraph 
of  the  will  clothed  .Charles  with  a  complete  estate  in  fee  sim- 
ple, with  full  power  to  '^  dispose  "  of  an^  part,  or  of  the  whole, 
and  to  apply  the  proceeds  as  directed  by  the  will.  The  ap- 
pointment as  executor  by  paragraph  ''secondly,"  and  the 
words  in  paragraph  "thirdly" — "it  being  my  intention  to 
vest  fpU  and  complete  power  in  my  said  son,  Charles  Percy 
Smith,  as  trustee  and  executor  as  aforesaid,  to  sell  or  dispose 
of  all  or  any  part  of  my  estate  during  his  continuance  as  trus- 
tee and  executor,"  do  not,  in  our  opinion,  lessen  or  qualify  the 
estate  and  power  devised  by  the  " imprimis"  paragraph.  As 
no  bond  was  required,  either  as  trustee  or  executor,  it  would 
be  unreasonable  to  suppose  that  the  fee  simple  was  to  be  de- 
pendent upon  the  continuance  of  the  devisee  in  the  office  of 
executor.  These  words  do  not  form  a  part  of  either  clause, 
granting  estate  or  power.  They  are  a  recital  of  intent.  Al- 
though the  word  "  and  "  couples  "  trustee  "  with  "  executor," 
a  fair  construction,  in  view  Of  the  clear  provisions  of  the 
granting  paragraph,  will  read  "  and  "  in  the  sense  of  "  or,"  or 
will  insert  "  respectively"  next  after  "executor,"  or  will  hold 
that  the  trusteeship  was  the  office  essential  to  the  power.  The 
appointment  and  qualification  as  executor  might  facilitate  the 
collection  of  claims  and  the  settlement  of  accounts,  but  it 
added  nothing  to  the  power  to  sell  and  convey  devised  to  the 
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trustee.  Circumstances  might  maice  it  convenient  to  leave 
the  collection  of  the  estate  to  the  widow  and  William,  while 
Charles  retained  the  power  of  disposition. 

Holding  the  fee  simple  with  power  of  disposal,  Charles 
needed  no  authority  from  any  court  to  sell  and  convey  the 
Ohio  lands.  The  certified  copy  of  the  will  and  probate  had 
been  duly  admitted  to  record  in  Knox  county,  and  his  title 
and  power  as  trustee  thereby  fully  vest<9d. 

But  it  is  urged  that  his  resignation  accepted  by  the  Missis- 
sippi court  deprived  him  of  power  to  convey. 

Having  once  accepted  the  trust,  the  beneficiaries  became 
entitled  to  his  services.  If  they  were  all  competent  to  con- 
tract, he  could  be  released  by  mutual  agreement.  A  court  of 
general  jurisdiction,  having  all  parties  in  interest  before  it, 
«might  discharge  him  in  a  proper  case.  Where  the  state  has, 
by  suitable  legislation,  given  express  power  to  any  court  upon 
an  erparto  application  to  accept  a  resignation  and  appoint  a 
successor,  and  the  statute  provides  for  a  transfer  of  title  and 
powers,  a  trustee  may  be  released  by  order  of  such  court.  Upon 
this  the  authorities  are  agreed.  See  Perry  on  Trusts,  §  274, 
and  cases  there  cited. 

No  legislation  had  clothed  the  orphans'  court  of  Adams 
county,  Mississippi,  with  such  powers,  and  we  think  its  order 
did  not  affect  the  title  or  power  of  Charles  as  a  trustee. 

It  is  further  urged,  that  by  force  of  paragraph  "  thirdly  "  in 
the  will,  the  title  and  power  passed  to  William,  because  the  in- 
strument of  resignation  was  a  refusal  to  act  under  the  will. 
The  events  whose  occurrence  would  so  transfer  the  trust  were : 
first,  death  of  Charles ;  second,  his  refusal  "  to  take  upon  him- 
self the  execution  of  the  will."  He  continued  to  live^  and  he 
did  "  tf^e  upon  himself"  the  execution  of  the  will.  So  far  as 
concern^  the  trusteeship,  he  continued  bound  by  that  ac- 
ceptance  so  long  as  he  lived.  Hence,  at  the  time  of  his  sale 
and  conveyance  to  Sprague  and  Davidson,  he  had  full  power 
and  complete  title  as  trustee;  his  deed  was  valid.  He  faith- 
fully transmitted  the  purchase  money  to  his  mother,  the  '*  chief 
executor,"  and  she  properly  accounted  for  it. 

It  follows  that  the  verdict  and  judgment  in  favor  of  Mo- 
Gugin  et  al.,  were  right. 

In  the  case  against  Hawn,  the  plaintiffs  claim  that  so  long 
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as  the  title  remained  in  a  trustee,  the  statute  of  limitations 
did  not  begin  to  run ;  that  Mary  Veazie  was  a  married  woman 
when  William  S.  Smith  died,  and  therefore  her  action  is  in 
time.  But  both  principle  and  authority  clearly  establish  the 
doctrine  that  where  the  legal  estate  ie  in  a  trustee  competent 
to  protect  it,  adverse  possession  will  become  a  bar  against 
him  under  the  same  circumstances  that  wo^ld  bar  one  seised 
in  fee  in  his  own  right,  and  that  when  an  action  by  such  a 
trustee  ia  barred,  his  beneficiary  is  also  barred.  See  UgvMjpi 
y.  Uaekmofrth^  Barnardiston's  Ch.  Rep.  449 ;  MeUing  ▼.  Clarke^ 
82  Bng.  Law  and  Eq.  442 ;  Weaiver  v.  Leiman^  62  Md.  709 ;  Smilie 
V.  J5^,  2  Barr  (Pa.)  62. 

PlaintfSs  urge  that  Warden  entered  with  notice  of  the  audi- 
tor's deed  to  Elijah  Smith ;  of  Smith's  will,  and  of  the  trusts 
created  by  it;  that  Warden  (and  all  claiming  under  him)  be- 
came constructively  trustees,  and  that  the  statute  could  not 
run  in  their  favor,  because,  although  they  claimed  title,  the 
beneficiaries  had  no  actual  notice  of  the  claim.  But  this  claim 
is  unfounded.  A  similar  claim  has  frequently  been  denied 
by  the  courts.  Se^  MeClaru^s  admr.  v.  Sfupherd  eg.,  21  New 
Jersey  Eq.  79 ;  HoweU  v.  Howdl^  16  Wis.  66 ;  Manion^s  admr,  v. 
TiiMorth^  18  B.  Monroe  683.  The  text  books  on  trusts  and  on 
limitations  of  actions  state  these  doctrines  as  settled,  and  many 
other  cases  support  them.  In  cases  of  constructive  trusts,  the 
statute  may  be  pleaded  successfully.  But  we  do  not  decide  that 
Warden  and  his  grantees  were  even  constructively  ti^stees. 
Upon  an  examination  of  the  cases  cited  by  counsel  for  the 
plaintiffs  in  error,  we  find  that  they  plainly  recognize  two  very 
different  classes  of  cases :  first,  as  between  trustee  and  eettui 
que  truet;  and  second,  as  between  a  third  party  and  the  trus- 
tee or  his  beneficiary.  In  the  former,  the  statute  will  not  be- 
gin to  run  until  an  unmistakable  disclaimer  of  the  trust  is 
known  to  a  beneficiary  competent  £o  sue.  la  the  latter,  the 
statute  begins  and  runs  in  its  ordinary  manner. 

Under  the  agreed  statement  of  facts,  Hawn's  defense  of  the 
statute  was  complete. 

We  think  this  case  presents  an  example  of  the  benencient 
operation  of  the  statute.    We  can  well  believe  that  when  . 
Elijah  Smith  accepted  a  deed  from  Guion  for  1,000  acres  of 
the  2,400  conveyed  to  him  by  the  auditor,  he  in  some  way  re- 
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conveyed  to  Guion  the  other  1,400  acres.    Neither  he  nor  any 
of  his  heirs  who  were  old  enough  to  know  the  facts,  during 
the  interval  of  forty  years,  laid  claim  to  that  tract.    We  are 
satisfied  with  the  judgments  below,  and  they  are, 
[To  appear  in  40  Ohio  St.]  Affirmed. 


BOOK  NOTICES. 


ABtrioaa  Deeiiioiii.    By  A.  C.  Freeman.    Vol.  49.    A.  L.  Bancroft  A  Co., 
San  Francisco.    1883. 

The  cases  reported  in  this  volume  are  selected  from  those 
decided  in  the  year  1848,  in  the  states  of  Mississippi^ Missouri, 
New  Hampshire,  New  York,  North  Carolina,  Ohio,  Pennsylva- 
nia, South  Carolina,  Tennessee,  Texas,  and  Vermont.  The 
selection  of  cases  includes  all  those  of  general  value  and  au- 
thority, decided  in  the  states  named  during  the  period  covered, 
and  the  notes  are  prepared  with  that  ability  and  care  that 
has  distinguished  the  publication  from  its  inception.  All  of 
the  cases  have  received  the  attention  of  the  compiler,  among 
which  may  be  mentioned  : 

RubeyY.  Bamett^  12  Mo.  3.  When  interests  in  property  with 
power  of  disposition  does,  and  when  it  does  not,  amount  to  an 
estate  in  fee. 

NilMn  v«  MeGiffertj  3  Barb.  Ch.  158.  Execution  and  attes- 
tation of  will,  and  revocation  of  will  by  subsequent  will. 

Hayt  V.  Makemie,  3  Barb.  Ch.  320.    Property  in  letters. 

Fraa  V.  The  Saratoga  Mut.  Ina.  Co.,  5  Denio  154.  Liability 
for  injuries  by,  and  to  trespassing  animals. 

Coming  v.  McCuUough,  1  New  York  47.  Liability  of  stock- 
holders for  debts  of  corporation. 

ShindUr  v.  Houston^  1  New  York  261.  Delivery  and  accept- 
ance to  take  verbal  sale  of  goods  out  of  the  statute  of  frauds. 

GiOiam  v.  Bird,  8  Ired.  Law  280.  Estoppel  of  persens 
claiming  under  a  common  souree  of  title. 

OomrnonmcaUfi  v.  Uagee,  8  Pa.  St.  240.  Liability  of  sheriffi 
for  the  non-return  of  execution ;  power  of  court  to  stay  execa- 

tiOR. 
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Wolvert  y.  LueaSj  10  Pa.  St.  73.  Purchasers  right  to  dedadt 
for  incumbrances. 

City  Council  y.  Bergamin^  2  Strob.  508.  Constitutionality  of 
Sunday  laws. 

ViUiard  y.  RobeH,  2  Strobhart's  Bq.  46.  Guardian's  expendi- 
ture of  more  than  the  income  of  his  ward. 

LuckeUs  y.  Townsend^  8  Tex.  119.  Pledge,  definition,  and 
nature  of. 


OHIO  DECISIONS. 


ivnna  coitrt  op  oexo. 


Hon.  W.  Wh .  JoBXioii,  Okt^JmaUet 


W.  MolLtAqiB.  How.  Jom  W.  Oxbt. 

HoM.  Mabtih  D.  FoLLm.  Hon.  Suim  H.  Owm. 


Oolumbu8,  Ohio,  January  16, 18S4. 

OXNXBAX.  DOCKSr. 

No.  67.    Oaid  v,  Nefll    Error  to  the  District  Ooart  of  Clark  Ck>anty. 

OWSN,  J. 

1.  Where  an  action  ia  proaecated  by  A.,  guardian  of  B.,  on  an  Instm- 

ment  payable  to  '*A.,  gpnardian  of  B."  the  fact  tb&t  the  ward  becomes 
of  age  pending  the  auit  afforda  no  groand  to  abate  it. 

2.  The  payment  of  interest,  in  adyance,  upon  a  promiaeory  note  is  not, 
of  itself,  eondusive  eyidence  of  a  contract  to  extend  the  time  of  pay- 
ment of  thenote  for  the  time  for  which  interest  may  have  been  thus 
paid. 

Judgment  af&rmed. 

20.  Richard  Oalyin  v.  Mary  Emeu  et  al.  £rror  to  the  District  Gourt  of 
Hamilton  County. 

FOIiLBTT,  J. 

1.  A  person  ia  liable  for  hia  fUlure  to  deliyer  to  the  proper  parties  the 

money  paid  him  for  a  note  and  mortgage  taken  by  him  as  sheriff 
during  hia  term  of  office,  for  the  deferred  payment  of  purchase  money 
of  land  sold  on  partition,  although  no  special  order  of  distribution 
thereof  had  been  made  by  the  court,  and  the  money  was  paid  him 
after  the  expiration  of  his  term  of  office. 

2.  Such  liability  is  not  discharged  by  paying  the  money  to  the  attorney 

who  procured  the  partition  sale,  and  who  waa  not  specially  author- 


Ohio  Law  Journal. 


iied  to  reoeive  the  aame,  either  by  the  parties  entitled  thereto,  or  bH 
order  of  Qourt. 

8.  Such  liability  may  be  enforced  by  the  parties  in  interest  in  a  Joint 
action  against  snob  person,  when  no  6bjectlon  is  made  for  mis- 
Joinder  ;  nor  will  the  fact  that  the  person  sued  is  designated  ss 
**  late  sheriff  of  H.  coanty,"  malce  any  difference. 

Judgment  of  the  district  court  affirmed. 

21.  ThomMS  I/ovell  v.  3tephen  M.  Went  worth.  Brror  to  the  District 
Court  of  Hamilton  county. 

OXBT,  J. 

1.  If  no  reply  is  filed  to  sn  answer  of  new  matter  constituting  a  defense, 

but  the  cause  is  tried  without  objection  as  though  such  allegations 
had  been  denied,  a  demand  for  Judgment  on  the  pleadings,  after 
each  party  has  introduced  his  evidence,  is  too  late. 

2.  Where  a  statement  of  facts  alleged  to  have  occurred  a  year  previously, 

is  entered  in  a  memorandum  book,  and  the  person  making  the 
entry  brings  suit  involving  the  trutli  of  the  matters  so  stated,  and 
while  the  suit  is  pending,  the  book  becoming  worn,  he  eopiea  the 
statement  into  another  book,  but  is  unable,  except  as  aided  by  the 
writing,  to  testify  to  material  matters  therein,  he  should  not  be  per- 
mitted, if  objection  be  msde,  to  use  such  copy  while  testifying  as  a 
witness  in  the  cause. 

Judgment  reversed  and  i<ause  remanded  to  the  court  of  c6nmion  pless 
for  a  new  trial. 

ao.  Asa  8.  Hudson  v.  8.  P.  Wolcott  et  al.  Error  to  Diatrict  Court  of 
Cuyahoga  County. 

MoIliVAINB,  J. 

Held :  1.  In  an  action  by  an  endorsee  sgainst  his  endorser,  the  question 
whether  a  blank  endorsement  was  made  in  the  usual  course  of  trade 
for  the  purpose  of  transferring  title  and  as  evidence  of  a  contraot  of 
endorsenietft,  is  issuable ;  and  under  such  issue  the  endorser  may 
prove  that  his  name  was  written  on  the  back  of  the  instrument  at  a 
different  timfl  and  for  a  different  purpose;  also,  he  may  prove  as 
part  of  the  rea  gesta  the  declarations  and  conversation  of  the  parties 
at  the  time  of  the  transfer. 

2.  In  the  transfer  of  an  instrument  by  endorsement,  demand  and  noMoe 
may  be  waived,  and  such  waiver  may  be  shown  by  the  ohcum- 
stanoes.  Where,  at  the  time  of  the  trausfer  of  a  past  due  note,  both 
endorser  and  endorsee  are  informed  by  the  maker  that  he  is  not  then 
able  on  demand  to  pay  it,  but  thinks  he  may  be  able  to  pay  it  in 
thirty  days,  and  the  note  is  then  delivf^ed,  it  will  be  presumed  the 
parties  acquiesced  in  the  delay,  and  that  demand  and  notice  of  non* 
payment  were  waived. 

Judgment  reversed. 

M."  Cyrus  H.  Baldwin  v.  Apdrew  Sheets  and  others.  Brror  to  the  District 
Court  of  Montgomery  County, 

Bt  thb  Coubt. 

Action  by  A.  against  B.,  C.^nd  D,  Judgment  for  defendants.  Petltioii 
by  A.  under  civil  cede  (2a  A  a  1112);  eetting  forth  theissae  in  the 
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Action,  aod  slleglog  that  the  dtftindaiits  entered  into  a  oonaplraoy  to, 
and  did  testify  falai^ly,  and  thereby  obtained  the  judgment,  evidence 
to  sustain  such  allegations  having  been  discovered  since  tha  trial : 
Held,  that  the  petition  is  sufficient  under  the  civil  code  of  186S, 
{  6S4,  subdivision  4,  which  authorises  the  court  in  which  the  Judg- 
ment was  rendered  to  set  the  same  aside  *'  for  fraud  practiced  by  the 
successful  party  In  obtaining  the  Judgment  or  order.*'  See  74  Ohio  L. 
116 ;  75  Ohio  L.  673 ;  Rev.  Stots.  M  5364-63»tS^ 

Judgment  reversed  and  cause  remanded  for  new  trial. 

68.  Preston  et  al  v,  Horn,  administrator,  etc.  Error  to  the  District  Court 
of  Liclcing  County.    Dismissed  for  want  of  preparation. 

61.  P.  C.  A  St.  L.  Railway  Co.  v.  Rombach  et  al.  Error  to  the  District 
Court  of  Clinton  County.  Dismissed  for  want  of  preparation  under 
rule  four. 

66.  Zeller  v.  Marquardt  et  al.  Error  to  the  District  Court  of  Cuyahoga 
County.    Dismissed  for  want  Qf  preparation. 

287.  P.  C.  A  St.  L.  RaUway  Co.  v.  Cahill,administratrix,  etc.  Error  to  the 
District  Court  of  Muskingum  County.  Settled  and  dismissed  as  per 
agr^ment  on  file. 

461.  Knickerbocker  Casualty  Ins.  Co.  v,  Jordan,  administrator,  etc* 
Error  to  the  District  Court  of  Hamilton  County.  Settled  and  dis- 
missed at  plaintiff's  costs. 

470.  Lowe  v.  Redgate.  Error  to  the  District  Court  of  Montgomery 
County.  Death  of  Mary  J.  Redgate  suggested.  Revivor  by  consent 
in  the  name  ef  William  H.  Young,  administrator  of  Mary  J.  Redgate, 


481.  In  the  matter  of  the  assignment  of  CNewkirk  v.  Schneider,  assignee 
etc    Error  to  the   District  Court  of  Cuyahoga  County.    Settled. 
Plaintiff  in  error  to  pay  all  unpaid  costs. 
M0TI09  Docnr. 

Ko.  18.  Leggett,  admr.  v.  McClellanjd.  Motion  for  leave  to  file  a  petition 
in  error  to  the  District  Court  of  Tuscarawas  County. 

JoBKBOii,  C.  J.,  ffeld: 

1.  The  rule  that  when  a  prinolpal  indemniflee  one  of  several  snretlea, 

eaob  is  entitled  to  share  therein,  does  not  apply  where  aoch  indem- 
nity Is  furnished  by  a  stranger  for  the  sofe  and  exclusive  benefit  of 
one. 

2.  When  the  wife  of  the  principal,  mortgages  her  separate  real  estate  for 

the  exclusive  use  and  benefit  of  one  of  her  husband's  sureties,  snob 
mortgage  does  not  insure  to  the  benefit  of  his  co-sureties. 

8.  By  existing  statutes  a  husband  has  no  estate  or  interest  in  thesepamte 
property  of  his  wife  during  coverture ;  hence  by  uniting  with  her  In 
such  mortgage,  he  contributes  no  part  of  the  indemnity ;  his  estate 
by  the  curtesy  is  that  of  a  survMng  hiMand  in  the  real  estate  bf 
which  his  wife  was  the  owner  at  faer  death. 

Motion  overruled. 

1.  Coleman  v.  The  State.  Motion  for  leave  to  file  a  petition  in  error  to  the 
District  Court  of  Hamilton  County.    Motion  granted. 
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8.  Morton  v.  The  State.    Motion  for  lesre  to  file  a  petition  in  error  to  the 

Ooart  of  Common  Pleaa  of  Morrow  ooonty.     Motion  atridken  from 

the  docket, 
i.  Blehn  v.  Morgan.    Motion  for  leave  to  file  a  petition  in  ertor  to  the 

Difltriet  Ooart  of  Brown  County.   Diamlaaed  for  want  of  preparation. 
6.  Moore  et  al.  v.  Lovelaeo.      Motion  to  diamlaa  oanee  No.  1088  General 

Docket  of  1888.    Motion  granted. 
8.  Anderson  v.  Sharp.    Motion  for  leave  to  file  a  petition  in  error  to  the 

Diatriet  Ck>art  of  Franklin  Oonnty.     Motion  granted. 
8.  Bgbertv.  The  Pleaeant  Ridge  Oemetery.     Motion  to  reinatate  canae 

No.  749  General  Docket  of  1888.      Motion  overruled. 
••  Arrowsmith,  by  next  fHend,  v.  Harmenlng.    Motion  for  leave  to  file 

a  petition  in  error  to  the  District  Court  of  Defiance  County.    Motion 

granted. 

10.  Spangler  et  al.  v.  City  of  Cleveland  et  al.  Motion  for  temporary  in- 
junction in  cause  No.  741,  General  Docket.  Motion  granted  on  the 
execution  of  a  bond  In  the  sum  of  |600,  etc. 

11.  Franda  v.  The  State.  Motion  for  leave  to  file  a  petition  in  error  to 
the  Diatriet  Court  of  Montgomery  County.  Plaintiff  ordered  to  file 
a  complete  record  in  the  common  pleaa  of  Montgomery  County,  up 
to  the  time  of  change  of  venue,  within  thirty  daya,  otherwiae  the 
case  wiU  be  diamlaaed. 

15.  Cook  V.  Cleveland  Boiler  Plate  Company  et  al.  Motion  for  leave  to 
file  a  petition  in  error  to  the  District  Court  of  Cuyahoga  County. 
Motion  grsnted. 

14.  Jackson  v.  Braahear  et  aL  Motion  for  an  order  of  revivor  In  cause 
No.  180,  General  Docket.    Conditional  order  granted. 

16.  Duigin  et  al.  v.  Braahear  et  al.  Death  of  Adeline  L.  Braahear  aug- 
geated,  and  on  motion  a  conditional  order  granted  that  Herman  F. 
Braahear,  her  executor,  be  made  party  defendant  in  her  place. 

17.  Jamea  v.  Board  of  Commlsalonera  of  Allen  County.  Motion  for 
leave  to  file  a  petition  in  error  to  the  District  Count  of.  Allen  County. 
Motion  granted. 

18.  Barber  v.  The  State.  Motion  to  take  cause  No.  810,  Genersl  Docket, 
out  of  its  order  for  hearing.    Motion  granted. 

90.  Brayton  et  al  v.  Oarr.    Motion  to  reinstate,  cause  No.  581,  General 

Docket  of  1888.    Motion  granted. 
SI.  Farmer's  Mutual  Relief  Association  of  Seneca  County  v,  Harpater. 

Motion  for  leave  to  file  a  petition  in  error  to  the  District  Court  of 

Seneca  County.    Motion  overruled. 

ASBIOIfMSNTB  FOB  ORAL  ABOUXSNT. 

JP  idayt  January  25. 

71.  Harvey  P.  Platt  et  al.  v.  The  Pennsylvania  Co.  Error  to  the  Dia- 
triet Court  of  Lucas  County. 

96.  Owen  Lynch  v.  The  Lake  Shore  A  Michigan  Southern  R.  R.  Co. 
Error  to  the  District  Court  of  Lucas  County. 
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tViday,  February  1. 

175.  The  Cleveland,  Colambus,  Cincinnati  A  Indianapolis  R.  R.  Co.  v. 

Jolin  Paramore.    Error  U\  the  District  Court  of  Richland  County. 

815.  The  Pittsburgh,  Cincinnati  A  St.  Louis  R.  R.  Co.  v.  Charles  B. 

McDonald  by  n.  f.  Error  to  the  District  Court  of  Franklin  County. 

Friday t  February  15. 

349.  Windisch,  Muhlhauser  A.  Co.  v.  Henry  Hildebrant.  Error  to 
the  District  Court  of  Hamilton  County. 

367.  Jabez  Jones  v,  William  G.  Jones.  Error  to  th^  District  Court 
of  Williams  County. 

JFHdoy,  Febrwiry  22. 

371.  The  Little  Miami  R.  R.  Co.  v.  John  Fitzpatrick.  Error  to  the  Dis- 
trict Court  of  Franklin  County. 

389.  The  National  Qas  Manufacturing  Co.  i;.  Jacob  Heatherington. 
Error  to  the  District  Court  of  Belmont  County. 

Friday t  February  29. 

489.  Edward  Martin  v,  John  Alter  et  al.    Error  to  the  District  Court 

of  Muskingum  County. 
453.  William  WiUiams  v.  William  F.  Schatz  and  wife.    Error  to  the 

District  Court  of  Franklin  County. 

N.  B.—Court  meets  for  the  hearing  of  oral  argumenw  at  nine  o'clock 
A.  M.,  local  time. 

This  being  published  previous  to  the  making  up  of  the  docket  for  the 
January  term,  1884,  the  numbers  of  the  oases  are  those  of  the  January 
term,  1888. 


BVPBSXB  COUBT  C0XXI88I0V. 

Hon.  Moras  M.  Oeaiioui,  dO^  Jmdg: 


H«M.  OsoaoB  K.  Nasi.  Hom.  Fbahklim  J.  J>icBiiAa 

Hon.  Cbabui  D.  Mabtoi.  Hov.  Joan  MoOavut. 


0M«m6iM,  Ohio^  January  15, 1884. 

OKTBRAL  DOCKET. 

No.  35.  Carran  v.  Little.    Error  to  the  District  Court  of  Cuyahoga  County. 

McClaui«bt,  J. 

B.,anoiBcerof  the  city  of  Cleveland,  having  a  salary  payable  quarterly, 
made  a  drtfft  on  E.,  the  treasurer  of  the  city,  for  eleven  hundred  and 
twenty-five  dollars,  payable  to  the  order  of  C,  on  the  eighth  day  of 
April,1874,and  directed  therein  thattheamount  of  the  draft  be  charged 
to  his  salary  for  the  quarter  then  ending,  and  waived  demand  «nd 
protest.    The  draft  was  endorsed  by  C.  to  L. 

H€id  :  The  dnf t  was  negotiable  and  ofoaled  between  B.  and  0.  the  rela* 
of  drawer  and  endorser. 

Judgment  aArmed. 
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196.  Tlldeo  V.  Barker.    Error  to  IMstvloi  Oonrt  of  Portage  Oonntj. 

MAsmf,  J. 

Where  a  woman,  haying  noehildren  bj  her  aarYlTing  hoaband,  died 
leaving  iaaue  by  a  former  marriage  and  an  eetate  which  did  not  come 
to  her  from  her  ennriying  husband  or  hia  anoeatora:  HMd^  That 
under  eeotion  17  of  the  Act  of  March  14, 1888(8.  A  C.  604),  as  amended 
Mu  ih  1, 1860,(66 Ohio L.,  21  ReT.SUt^  {  4176),  the  sarriTing  hosbaad 
is  not  entitled  to  curtesy  In  her  estate,  not  withstanding  she  had  de- 
Tiaed  the  same  to  ker  grandchildren. 

J'udgment  reyersed. 

188.  Nathaniel  Wilson  v.  George  W.  Hicks.  Error  to  the  District 
Oourt  of  Lucas  County. 

DlOKVAV,  J. 

1.  Where  a  grantee  obtains  a  deed  of  land  by  the  flraud  of  his  confederate, 
E.,  upon  the  grantor  H.,  and  doee  not  haye  the  same  recorded,  and 
the  land  is  afterwards  eold  by  the  grantee  for  a  yaluable  considera- 
tion to  a  tona/lde  pnrdiaser,  W.,  who  lias  no  knowledgeof  the  fraod ; 
and  where  instead  of  a  deed  fh>m  the  grantee  to  W.,  the  grantor  H., 
withont  a  reoonyeyance  to  liim  of  the  land,  cancels  the  unrecorded 
deed  made  by  him,  and  with  knowledge  of  the  fraud  which  had  been 
practiced  on  him,  makes  a  new  deed  to  W.,  signed  and  sealed  in  the 
presence  ot  but  one  witness  and  not  ackndWledged,  and  deliyeis  the 
same  to  the  confederate,  B.,  to  be  by  him  deliyered  to  W., 
who  on  the  fhith  thereof  parts  with  the  consideration,  he  will  be 
estopped  from  disputing  the  title  or  claim  of  W.  to  the  land. 

8.  Where  aloea  has  happened  which  must  fkllon  one  of  two  Innocent  per- 
sons, it  must  be  borne  by  him  who  Is  the  oocaaion  of  the  loss, 
eyen  without  any  poeitiye  fault  committed  by  him,  but  more  es- 
pecially if  there  has  been  any  carelessness  on  his  part  which 
caused  or  contributed  to  the  loss. 

8.  The  maxim,  **  he  who  is  first  in  time  is  stronger  in  right,**  doee  not 
preyail  when  the  equity.  Junior  in  date,  is  superior  in  merit. 

Judgment  of  the  district  court  reyersed. 

40.  Householder  v.  Granby  et  aL  Error  to  the  Diatriet  Oourt  of  WUllams 
County. 

Wash,  J. 

In  the  trial  of  a  case  to  a  Jury  it  is  error  for  the  court,  after  haying  bean 
requested  by  either  party,  pursuant  td  statute,  to  reduce  the  chaige 
to  writing,  to  giye  oral  instructions  upon  matters  material  to  tbe 
issue,  in  addition  to  a  written  charge. 

Judgment  of  district  oourt  affirmed. 

86.  The  First  National  Bank  of  Athens  v,  Mllbury  M.  Green.  Error  to 
the  District  Court  of  Athens  County. 

GSAllOBIl,  C.  J. 

1.  If  the  liolder  of  the  promissory  note  of  a  firm,  after  its  dissolution,  ao> 
cepts  the  note  of  one  of  the  partners,  payable  at  a  future  date,  re- 
taining interest  for  said  time  by  discount,  and  agrees  to  leleaae 
tbe  other  partner,  no  action  on  the  firm  note  can  be  maintained. 
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2.  Snob  •greement  may  be  implied  from  tbe  aote  of  tbe  parties. 

8.  Tbe  omlaelon  as  party,  to  a  petition  in  error,  of  one  of  tbe  defendants 
in  the  court  below,  will  not  deprive  tbe  reviewing  court  of  Jurisdio- 
tion  of  the  case. 

4.  In  such  a  case,  if  tbe  defendant  in  errorin  tbe  district  court  does  not 
there  complain  of  a  defect  of  parties,  and  that  court  reverses  the 
judgment  below,  this  court  will  not  permit  bim  to  make  such 
objection  here ;  and  if  it  affirmatively  appears  that  the  Judgment 
of  reversal  will  not  materially  and  injuriously  affect  the  rights 
daimed  in  the  original  case  by  the  absent  partv,  this  court  will  not 
interfere  with  it. 

Judgment  affirmed. 

111.  Susan  M.  Williams  v.  William  J.  Finlay.    Error  to  tbe  District 
Court  of  Lucas  County. 

Bt  tbb  Court. 

Tbe  plaintiff  in  error  brought  an  action  against  the  defendant  in  error, 
alleging  in  her  petition,  that  on  and  before  the  first  day  of  May.  1876, 
one,  Ernest  Wangeman,  occupied  certain  premises  in  the  city  of 
Baltimore,  in  the  state  of  Maryland,  as  the  tenant  of  the  plaintiff; 
that  on  that  day,  there  was  due  to  her  from  Wangeman,  as  rent  for 
tbe  premises,  six  hundred  and  seventy  dollars. 

**That  on  said  first  day  of  May,  1876,  in  accordance  with  tbe  laws  of 
the  state  of  Maryland,  the  plaintiff  distrained  an  organ,  then  being 
in  and  upon  naid  premises,  as  a  distress  for  the  rent  due  as  aforesaid, 
whereby,  under  the  laws  of  said  state,  tbe  plaintiff  acquired  a  lien  on 
.  ssid  organ  for  the  payment  of  said  sum  of  six  hundred  and  seventy 
dollars. 

**  That  while  the  plaintiff  *8  lien  was  subsisting  on  said  organ,  the  de- 
fendant, William  J.  Finlay,  without  the  knowledge  or  consent  of 
the  plaintiff,  removed  said  organ  from  said  state,  and  unlawfully 
converted  and  disposed  of  the  same  to  his  own  use." 

A  demurrer  to  the  petition  was  overruled.  The  defendant  then  answered 
by  way  of  a  general  denial.  On  trial  to  a  Jury,  there  was  a  verdict 
for  the  plaintiff,  and  Judgment  was  entered  upon  the  verdict.  On 
petition  in  error,  the  district  court  reversed  the  Judgment  of  the 
court  of  common  pleas,  and  sustained  tbe  demurrer  of  defendant 
to  plaintiff 's  petition.    H^d  : 

Tbe  laws  of  another  state,  where  they  come  in  question  in  the  courts  of 
this  state,  must  be  pleaded  snd  proven  as  mattem  of  fact.  If  not 
set  forth  with  sufficient  ftillnef«,  objection  may  be  taken  by  motion 
to  correct  tbe  insufficiency.  The  demurrer  to  the  plaintiff's  peti- 
tion was  properly  overruled  by  the  court  of  common  pleas.  No 
motion  having  been  made  by  tbe  defendant,  the  petition  and  an- 
swer should  be  construes*  as  putting  in  issue  the  fact  of  the  existence 
of  the  law  of  Mary  land ;  and,  no  bill  of  exceptions  having  been 
taken  embodying  the  evidence  in  the  case,  it  is  to  be  presumed 
that  the  law  of  Maryland  was  proved  as  a  fact,  by  competent 
evidence. 
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Judgment  of  district  coo rt  reversed,  and  Judgment  of  court  of  common 

pleas  affirmed. 
49.  2Stna  Insuraooe  Co.  v.  Reed.    Error  to  the  District  Court  of  Paulding 

County.    Judgment  affirmed.    No  further  report. 
68.  Jones  v.  Jones.    Error  to  the  District  Court  of  Williams  County. 

Judgment  affirmed.    No  further  report. 

ASSIGNMBKT  FOB  ORAL  AROUMEKT 

Wednesday,  January  23. 

504.  Samuel  Fosdick  v.  Cornelius  Van  Horn.    Error  to  the  District 

Court  of  Hamilton  County. 
542.  Swing  A  Mellon,  executors,  etc.  v.  Chatfield  A  Woods.    Error 
to  the  District  Court  of  Clermont  County. 

Wednesday^  January  80. 

522.  John  H.  Taphom  et  al.  v.  Marietta  A  Cincinnati  R.  R.  Co.,  se 

re-organized.    Error  to  the  District  Court  of  Hamilton  County. 
524.  Jane  Swanger  v.  Wm.  H.  Lantz  et  al.    Error  to  the  District 
Court  of  Franklin  County. 

Wednesday,  February  6. 

546.  John  W.  Rutherford  etal.  v.  Henry  Braohman  etal.    Error  to 

the  District  Court  of  Hamilton  County. 
550.  Jacob  Harline,  executor,  etc.  v.  First  National  Bank  of  Xenla. 

Error  to  the  District  Court  of  Greene  County. 

Wednesday,  Febi'uary  20. 

457.  Chauney  Winchell  v.  Frank  Frost.    Error  to  the  District  Court 

of  Portage  County. 
587.  Joseph  Rawson  et  al  v.  G^eorge  Bogen  et  al.    Error  to  the  Dis> 
Wednesday,  February  27. 

576.  Leopold  Burckhardt  v.  Fourth  National  Bank  of  Cincinnati. 

Error  to  the  District  Court  of  Hamilton  County^ 
584.  Wadsworth  Coal  Co.  v.  Silver  Creek  Mining  and  RaUway  Co. 

Error  to  the  District  Conr(  of  Medina  County. 

Wednesday,  March  b. 

586.  Adin  O.  Hibbs,  administrator,  e£c.  v.  Union  Central  Life  Insur- 
ance Co.    Error  to  the  District  Court  of  Franklin  County. 

594.  Ohio  Valley  Insurance  Co.  v.  James  S.  Kirk  et  al.  Error  to  ths 
District  Court  of  Hamilton  County. 

Wednesday,  March  12. 

596.  Abraham  Zimmekman  v.  Mary  Zimmerman.  Error  to  the  Dis- 
trict Court  of  Mahoning  County. 

N.  B.—This  being  published  previous  to  the  making  up  of  the  docket 
for  the  January  term,  1884,  the  numbers  of  the  cases  are  those  of  tbt 
January  term,  1883. 
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DIGEST  OF  CASES. 


Oorpontloni  —  ConaoUdcOion  —  RighU  of  BondhiMwB.  —  Upon  the 
oonaolldation  of  tw«^  incorporated  companies,  the  holder  of 
bonds  of  one  company,  containing  a  clause  authorising 
their  conversion  at  any  time  before  maturity,  into  the  capital  stock  of  the 
company  issuing  them,  at  par,  cannot  be  deprived  of  the  privilege  of 
such  conversion,  and  relegated  to  the  rights  conferred  uptin  him  instead 
of  the  articles  of  consolidation,  until  he  has  had  a  fair  opportunity,  after 
notice  of  the  contemplated  change,  to  exercise  his  original  rights,  and 
has  elected  not  to  do  so.  Roaenkrcms  v.  lAifayeUe^  B,  dt  M,  R^  Cb.  C.  C.  D. 
Ind.,  April,  1883.    18  Fed.  Rep.  618. 


Gorpoxation— Hbi0  Vote  of  Directors  Fixing  their  own,  Oon^f^eneation 
Avoided, — The  vote  of  the  board  of  directors  of  a  corporation,  fixing  the 
compensation  of  any  of  the  directors  ss  officers  of  the  corporation, 
where  it  was  .carried  by  the  vote  of  the  directors  whose  compensation 
is  so  fixed,  is  prima  fade  voidable  at  the  election  of  the  corporation,  or 
of  a  stockholder.  Jones  v.  Bforriaon,  Minn.  Sup.  Ct.,  Oct.  16,  1888.  2 
Denv.  L.  J.  25. 

Oorportioa-~/nerecMe  o/  Gfcipitat  iSKocl;.-~Where  ajcorporation  has  power 
to  increase  its  capital  stock,  the  power  is  held  in  trust  for  the  sub- 
sisting stockholders  in  proportion  to  the  originsl  stock  held  by  them, 
so  that  each  of  such  stockholders  has  a  right  to  an  opportunity,  to  sub- 
scribe for  and  take  the  new  or  increased  stock  in  proportion  to  the  old 
stock  held  by  them.  Jones  v.  Morrison.  Minn.  Sup.  Ct.,  Oct.  16,  1888. 
2  Denv.  L.  J.  25. 


Corporation— /^HMT  of  Directors  over  jF\m<f«.— The  directors  of  a  cor- 
poration have  no  -authority  to  appropriate  its  funds  in  paying  claims 
which  the  corporation  is  upder  no  legal  or  moral  obligation  to  pay, 
as  to  pay  for  past  services  which  had  been  rendered  and  paid  for  at  a 
fixed  salary  previously  agreed  on,  or  under  a  previous  agreement  that 
there  should  be  no  compensation  for  them.  Jones  v.  Morrison,.Minn. 
dup.  Ct.,  Oct.  16,  1883.    2  Denv.  L.  J.  25. 

Criminal  iMW—Arson-^D^iHon  of  Orime^Instmction  tq  ./iif^y.— Im- 
material allegation  in  an  indictment  charging  the  defendant  with  the 
crime  of  arson,  need  not  be  proved.  An  allegation  in  such  indictment 
that  the  defendant  occupied  the  building  that  was  burned,  is  immaterial, 
and  the  court  may  charge  the  Jury,  that  it  need  not  be  proved.  Defi- 
nition of  the  course  of  arson  may  be  given  to  a  jury  in  the  language  of 
the  code,  and  it  is  not  error  for  the  court  to  refuse  to  instruct  them  that 
*'  arson  is  a  crime  against  the  security  of  the  dwelling  house  as  such  and 
the  possession,  and  not  against  the  dwelling  ss  property."  l^eople  v. 
Lee  Hung,  Cal.  8pp.  Ct.,  Dec.  5, 1888.    1  West  Coast  Rep.  46. 
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Criminal  Imw—Lareeny  of  Crops  by  Lesee.^An  indictment  for  larceny 
will  lieagttinst  the  leaeeeofland  on  shares  for  secretly  appropriating  the 
crop  to  his  own  use,  where  his  actual  possession  of  it  has  terininatiHl  by  a 
delivery  to  the  landlord.  SttUev.Webb.  N.C.Sup.  Ct.,Oct.,1882.  17  Rep.  20. 

Constitutional  Imw—- ProvCHowt  as  to  Legislative  Proeedttre^  Whether 
MandatO'y  or  Directory— C>>n«<r«c«ion.— Provisions  of  the  constitation 
regulating  the  manner  in  which  bills  and  Joint  resolutions  which  have 
passed  the  legislature  shall  be  signed,  are  mandatory  and  not  direc- 
tory. And  those  whicli  provide  for  their  autlienticatlon  should  be  con- 
strued with  reference  to  existing  customs  in  legislative  and  parliamen- 
tary 1t)odie8.  In  cases  of  doubt,  the  courts  will  give  due  consideration 
to  the  contempory  construction  which  has  been  deliberately  given  to 
such  provisions  by  the  Legislative  and  executive  departments  of  ihe 
government.  State  ex  ret  Cardwett  v.  Olenu.  Nev.  Sup.  Ct.,  June  29, 1B8S. 
1  West  Coast  Rep.  60. 

Deieent— Hetr^Atp  Through  lUegitimate  A»ren£.— A  common  ancestor 
(Sabra)  had  two  daughters,  Eliza  and  Susan.  Susan  had  two  Illegitimate 
daughters,  Elizabeth  and  Suez.  The  property  in  question  is  the  estate 
of  Suez.  On  the  one  side  the  claimants  are  the  legitimate  children  of 
Eliza ;  on  the  other,  Albert,  the  legitim&te  son  of  Elizabeth.  Susan  and 
E}izabeth  died  in  January,  1880,  and  Suez  in  March,  1880.  Held^  that 
Albert  is  entitled  to  the  estate,  as  heir  to  the  mother  of  Elizabeth  and 
Suez.    Estate  of  Snez  Magee,    Cal.  Sup.  Ct.,  May,  1883.    16  Rep.  743. 


Xitoppel— Jlli«faA;e— AdmiMion.— A  party  is  not  estopped  by  an  admis* 
sion  made  in  ignorance  of  Jhis  rights,  induced  by  an  innocent  mistake  of 
material  facts.  Clinton  v.  Haddam.  Conn.  Sup.  Ct.  of  Errors,  1883.  16 
Rep.  745. 

landlord  and  Tenant— iSjfTecl  Upon  Obligation  to  Pay  Rent  when  Premisa 
Destroyed  by  Pire,^\.  The  ddctrine  of  the  common  law  is,  that  when 
lands  and  baildings  are  leased,  and  the  tenant  expressly  covenanla, 
without  limitation  or  reservation,  to  pay  rent  for  a  term  of  years,  be  is 
not  released  from  that  obligation  by  the  destruction  of  the  building 
leased,  by  accidental  fire.  2.  E^^ception  to  this  rule  exists  when  the  lean 
is  of  .an  upner  story  or  basement,  or  an  apartment  in  a  building, 
founded  upon  the  idea  that  it  is  not  the  Intention  of  the  lease  to  grant 
any  interest  in  the  land  beyond  that  connected  with  the  enjoyment  of 
the  room  demised,  and  when  this  is  destroyed  by  accidental  fire,  there  it 
nothing  upon  which  the  demise  can  operate,  and  the  lease  terminate! 
with  the  destruction  of  the  thing  rented.  Harrington  v.  Watson.  Ore- 
gon Sup.  Ct.,  Oct.,  1883.    1  West  Coast  Rep.  59. 

Kalioioui  TTWBOuXion— Probable  Cause—  VoluntaryDismissalqf  Aetum.- 
The  voluntary  dismissal  of  a  civil  action  \»pritna/aeie  evidenceof  a  wast 
of  probable  cause,  and  casts  upon  the  defendant  in  an  action  for  malidoni 
prosecution  the  burden  of  ^liowing  probable  cause.  Wetmore  v.  MelHtr 
gsr,    la.  Sup.  Ct.,  1888.    22  Am.  L.  Reg.  711. 
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XMter  ftad  9%T^mD%^Jii9k8  of  Serviee—RaUroad^Extra  TVacM.— The 
plaintiff,  a  repairman  in  the  service  of  defendant,  was  injured  by  an 
extra  train  colliding  with  a  hand-car.  Held,  that  he  took  upon  himself 
the  natural  and  ordinary  risks  of  the  services;  and  further*  that  if  he 
knev^  the  rule  and  practice  of  the  company  (to  run  extra  trains  without 
notice)  and  remained  in  the  service  after  such  knowledge,  he  assumed 
the  risk  to  which  he  was  exposed  from  such  trains.  Perni.  i?.  Gb.  v. 
Wachtet'.    Md.  Ct.  of  App.,  Oct.,  1883.    16  Rep.  752. 

Partatnhip— ZXsaolvMf  6y  Marriage.—A  marriage  between  partners 
operates  an  instantaneous  dissolution  of  the  partnership.  BoMett  v. 
/SAcpareTaon.    Mich.  Sup.  Ct.,  Oct.,  1883.    16  Rep.  755. 

Partioi— «7otR<  and  Several  ZAabiUty^Severanee  of  Action,— Upon  the 
death  of  one  of  several  defendants  where  the  liability  of  the  defendants 
upon  the  cause  of  action  alleged  in  the  complaint,  is  several  as  well  as 
Joint,  and  the  cause  of  action  survives,  a  severanoe  of  the  action  may  be 
allowed  so  that  it  may  proceed  separately  against  the  survivor  and  the 
representatives  of  the  decedent.  i9eaiiiafi  v.  Slater,  C.  C.  U.  S.  8.  D.,  N. 
Y.,  Nov.  16, 1888.    16  Rep.  743. 

Bailroad— jRc;po<r  of  HigkwajfM  Opened  After  BuUdmg  of  Badroad—A. 
railroad  company,  under  a  statute  that  it  shall  **  construct  highways 
across  its  track  and  restore  the  way  to  Its  former  state,  or  in  a  snflMent 
manner  not  to  unnecessarily  impair  its  usefulness  or  injure  its  fran« 
oblses,**  must  keep  in  repair  a  highway  laid  out  and  opened  after  the 
construction  of  the  road,  as  well  as  a  highway  existing  at  the  time  of  such 
construction.  RaUroad  Oo,  v.  Smith,  Indiana  Sap.  Ct.,  Oct.  90, 1888.  16 
Rep.  748. 

Bemeval  of  Cause— OtMsefuA^p—i^tm-reaufenee  of  One  i\irteer.— The  de* 
fendants  in  an  action  of  tort  were  a  commercial  firm,  one  of  the  partnan 
residing.  In  New  York,  the  others  residing  in  Texas,  as  did  the  plalntllBi. 
JEfeU,  that  the  cause  was  not  removable  to  the  federal  court  because  of 
the  residence  of  one  partner  in  New  York.  Blwm  v.  Thomae.  Tex.  Sup. 
Ct.,  Oct.  1883.    16  Rep.  782. 

W^tt^M^—Oonttruetionr^Proof-^OriginalDrdft,-  -In  ascertaining  the  lan- 
guage of  a  statute,  the  enrolled  act  will  prevail  over  the  original  draft  of 
the  law  and  the  entries  in  the  Journals  kept  by  the  two  houses  of  the 
General  Assembly.  Odeot  Oounty'y,  Davie,  Ark.  Sap.  Ct.,  18S3.  18  Cent. 
Ii.J.  14. 

Statmte— iVoo/  of  Adoption,— Evidence  that  an  enrolled  act  has  been 
certified  to  by  those  officers  who  are  chaiiged  by  the  constitution  with 
the  duty  of  deciding  what  laws  have  been  enacted,  that  it  has  been 
signed  by  the  proper  officers  of  each  house,  approved  by  the  govemory 
and  filed  in  the  offioe  of  the  secretary  of  stale,  is  ooncluaive  as  to  the 
passage  of  such  act  as  enrolled,  and  the  only  evidenoe  thereof.  State  me 
ret  OardweU  «.  OUmn.  Nev.  Sup.  Ct.,  June  29, 1883.    1  Weal  Coast  Rep.  66. 
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Ing  it  illegal  for  stock  to  mit  at  large,  and  proTiding  for  impoanding 
them  if  found  ao  mnnlng,  are  not  tn  pari  materia  with  laws  which  ercete 
a  preanrnptlon  against  railroads  when  property.is  injoredby  their  tiains ; 
nor  is  the  rule  of  diligence  required  of  such  railroads  modified  or  rs- 
pealed  by  the  passage  of  a  stock  law.  Oentral  SaiSro<ui>r.  HamUtan,  Oa. 
Sup.  Ct.,  Nov.  7, 1788.    16  Rep.  746. 


9vntfM:p-^J}isekarff&'-Judgmentr^'Belea8e,-'Where  (A)  one  of  the  de- 
fendants in  a  Judgment  was  surety  for  the  other  defendants  upon  the 
instrument  of  original  indebtedness,  and  an  execution  under  the 
Judgment  has  been  levied  upon  the  property  of  such  other  defendants, 
sufficient  to  satisfy  the  Judgment,  a  release  of  such  levy,  for  the  pur- 
pose of  resorting  to  the  property  of  A,  will  release  him.  Byder.  Boifers. 
Wis.  Sup.  Ct.,  Oct.  1888.    16  Rep.  767. 


truH-^Purehase  by  Trustee,— A  trustee  cannot  become  the  owner  of 
the  trust  estate,  except  where  it  is  clear  that  the^eatut  que  truet  intended 
that  the  trustee  shouid  buy,  and  the  transaction  is  beyond  suspicion ; 
and  the  burden  is  on  the  trustee  to  establish  the  latter  fact.  Latkrop  t. 
BoUard.    Ool.  Sup.  Ct.,  1888.    16  Rep.  650. 


TrwtX—Purehaae/cr  Value— Lien  Creditor,— A.  lien  creditor  redeeming 
from  a  mortgage  sale  is  a  purchaser  for  a  valuable  consideration,  so  ss 
to  be  protected  from  a  resulting  trust  of  which  he  had  no  notice.  Marfi/^ 
T.  Bavey,    Minn.  Sup.  Ct.,  July,  1883.    17  Rep.  14. 


WfH—Legaey—Eirror  in  ^ain«.— Where  the  name  of  a  legatee  is  er- 
roneously stated  in  a  will,  and  there  is  no  reasonable  doubt  as  to  the 
person  intended,  the  mistake  will  not  defeat  the  bequest.  Aetem  v. 
Uoyd.  N.  J.  Ct.  of  eh..  May,   1888.    16  Rep.  756. 

Will— jB«8i9Caiieeo/Pro6a<e— restimoay.— A  subscribing  witness  to  s 
will  should  testify  to  facts,  and  ought  not  to  be  allowed  to  testily  that  it 
washisunderstandlng  that  the  witnessing  was  done  merely  to  amuse 
or  quiet  the  testator.  The  signing  and  proper  witnessing  of  the  will  be- 
ing admitted,  the  oontestants should  not  be  permitted  to  introduce  testi- 
mony tending  to  show  that  the  will  was  not  witnessed  at  the  request  of 
thetesUtor.  Stephenaonv.  atiqphenaon.  la.  Sup.  Ct., Dec.  5, 1883.  17N.W. 
Rep.  456. 

Written  Instmment—ZiateiiC  AmbiguUy— Whether  Question/or  Oomricr 
Jury,— Where  there  is  a  latent  ambiguity  in  an  instrument,  which  re- 
quires the  aid  of  extrinsic  evidence  to  ascertain  the  subject  of  the  oontrset, 
or  where  a  contract  is  partly  in  writing  and  partly  in  parol,  or  where  s 
contract  cannot  be  understood  without  reference  to  ftusts  dehare  the  writ- 
ing, the  question  is  for  the  jury.  Bat  where  the  location  of  the  land  de- 
scribed in  the  deed  is  certain,  the  construction  of  the  deed  is  exclusively 
for  the  court.  Hughes  v.  The  WestmoreUind  Ooal  Co,  Pa^up.  Ct.,  Nov. 
12,1883.    UPitts.  L.  J.(N.  S.)151. 
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CURRENT  TOPICS. 


JUDICIAL  B0BE8. 

Mr.  David  Dudley  Field  presented,  on  the  fifteenth  inst.,  to 
the  Court  of  Appeals  of  New  York,  the  resolutions  of  the  bar 
association  of  that  state,  requesting  the  members  of  the  court 
to  favorably  consider  the  propriety  of  the  adoption  of  the  silk 
robe  w^hile  in  the  performance  of  judicial  functions.  Mr.  Field 
said :  *^A  badge  of  office  has  been  worn  by  judges  the  world 
over.  A  custom  so  general  must  have  a  foundation  ^n  reason. 
It  is  possible,  no  doubt,  for  a  rude  sort  of  justice  to  be  dis- 
•  pensed  without  ceremony  or  sign  of  office.  We  can  imagine 
judges  at  one  end  of  a  table  and  lawyers  at  the  other,  all  fit- 
ting and  covered,  debating  the  cases  across  the  table,  whik  a 
promiscuous  crowd  of  visitors  surges  through  the  room,  and  it 
might  happen  for  a  while  that  the  guilty  would  be  punished, 
the  innocent  released,  and  the  spoiler  deprived  of  his  spoil;  but 
we  think  the  scene  must  end  in  general  confusion  and  con- 
tempt. The  simplest  rule  of  ceremony  requires  judges,  coun- 
sel and  audiences  to  be  uncovered,  the  judges  to  sit  apart  on 
raised  seats,  and  the  counsel  to  stand  while  addressing  the 
court  or  examining  witnesses.  To  this  has  been  lately  added 
that  the  court  and  the  bar  exchange  salutations  as  the  judges 
take  their  places.  Should  there  be  any  thing  more?  The 
answer  depends  upon  a  consideration  of  what  would  be  the 
most  becoming  in  the  dress,  language  and  demeanor  of  those 
who  participate  in  the  administration  oi  iuaice.  We  think 
that  some  insignia  of  office  would  befit  the  >;;rh  judicial  func- 
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tions  which  you  exercise,  and  that  none  can  be  found  8o  appro- 
priate as  the  robe,  so  unostentatious,  and  so  conformable  to 
the  usage  of  our  forefathers.  The  robe  has  been  worn  by 
judges  from  time  immemorial.  *  *  *  *  The  judges  of 
the  Supreme  Court  of  the  United  States  have  never  entered 
the  chamber  where  their  august  functions  are  performed,  with- 
out  wearing  their  robes  of  office.  Marshall,  Story  and  Nelson 
wore  them.  The  garment  is  no  more  a  badge  of  monarchial 
than  of  republican  office.  Indeed  insignia  of  office  more  befits  a 
republican  than  a  monarchial  country,  for  while  in  the  latter 
they  represent  the  majesty  of  the  throne,  in  the  former  they 
represent  the  majesty  of  the  people.  These  insignia  tend  to 
inspire  respect  and  to  gratify  sentiment  and  it  is  sentiment 
after  all.  which  sways  the  world.    *    *    * 

"  If  our  highest  court  of  justice  is  ever  to  have  any  insignia 
of  office,  there  can  be,  as  I  have  said,  none  better  than  the 
robe ;  none  simpler  or  more  graceful  and  convenient.  It  is  the 
easiest  to  put  on  and  the  easiest  to  lay  aside ;  it  requires  no 
other  change  of  dress ;  it  is  simpler  than  the  uniform  which 
officers  of  ^he  army  and  navy  wear ;  simpler  than  the  costume 
which  society  exacts  on  many  occasions." 

The  court  took  the  matter  under  consideration. 


PEIVILEGB  OF  WITHE88. 

The  MaryUnd  Court  of  Appeals,  in  the  case  of  fferluzzio  v. 
Oleeaon^  59  Md.  214,  recently  decided  that  where  a  witness  on 
cross-examination,  being  asked  questions  which,  if  answered 
in  the  affirmative,  would  tend  to  degrade  and  disgrace  him,, 
avails  himself  of  the  privilege  accorded  him  by  the  court,  and 
declines  to  answer,  he  cannot  rightly  be  asked  "why  do  you 
decline  to  answer  these  questions?"  When  he  has  declined  to 
answer  he  has  done  all  that  the  rule  of  law  requires  him  to  do. 
The  court  say:  ''A  witness  who  is  protected  from  answering 
certain  questions  should  be  fully  protected.  If  it  were  allowa- 
ble to  compel  him  to  give  reasons  for  his  silence,  it  would  fol- 
low that  his  reasons  would  be  a  fair  subject  of  comment  and 
criticism  before  the  jury.  The  party  cross-examining  would 
seek  to  draw  from  them  conclusions  adverse  to  the  witness, 
and  thus  be  enabled,  in  some  measure,  at  least,to  do  indirectly, 
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what  the  law  prohibited  him  form  doing  directly.     Such  a 
course  would  render  the  privilege  valueless  to  a  witness." 


SZAimrATZOVB  FOB  ABKISSIOV  TO  TEX  BAB. 

The  examining  commitee  upon  admissions  to  the  bar  have, 
with  the  approval  of  the  supreme  court,  fixed  the  times  for 
examinations  during  the  ensuing  year,  and  apportioned  the 
committee  to  the  several  dates  as  follows: 

February  fifth :  T.  E.  Powell,  Emmett  Tompkins,  Charles 
Tappan,  W.  0.  Henderson,  E.  L.  Taylor.  May  sixth:  H.  T. 
Stockwell,  W.  M.  Koons,  H.  J.  Booth,  Charles  Tappan,  W.  O. 
Henderson.  June  third:  H.  J.  Booth,  T.  E.  Powell,  Emmett 
Tompkins,  Charles  Tappan,  E.  L.  Taylor.  October  seventh  J 
W.  M.  Koons,  H.  T.  Stockwell,  W.  0.  Henderson,  H.  J.  Booth, 
E.  L.  Taylor.  December  second:  Emmett  Tompkins,  T.  E. 
Powell,  Charles  Tappan,  W.  0.  Hendeson,  E.  L.  Taylor. 


REPORTED    CASES. 


mAVT— BATmCATIOV. 
{Ohio  Supreme  Court  Cbmmi8Sion.    December  12, 18SS.) 
Anderson  v.  Soward. 

Where  a  person  of  tall  age  promisee  to  perform  a  contract  entered 
into  during  his  minority,  he  thereby  ratifies  the  contract,  althong^h 
he  does  not  know  at  the  time  of  the  promise,  that  by  reason  of  hla 
minority  at  the  time  of  the  contract,  he  is  not  legally  liable  thereon. 

Error  to  the  District  Court  of  Greene  County. 

The  plaintiff  in  error  filed  his  petition  in  the  common 
pleas  and  alleged:  ''That  said  defendant  executed  and  de- 
livered to  him  on  the  twelfth  day  of  February,  1868,  his  cer- 
tain promis.sory  note  of  that  date,  a  copy  whereof  with  all 
indorsements  thereon,  is  hereto  attached  and  made  pari  of 
this  petition,  and  thereby  promised  to  pay  to  the  order  of 
said  plaintiff  the  sum  of  $30  within  one  day  from 
and  after  said  date.  Said  note  is  long  past  due  and  no  part 
thereof  has  been  paid,  except  the  sum  of  $10,  on  the 
seventeenth  day  of  June,  A.D.  1868,  and  on  said  seventeenth 
day  of  June,  1868,  defendant  promised  to  pay  the  balance 
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dae  on  said  note,  and  there  is  due  thereon  from  said  defend- 
ant to  the  plaintiff  the  sum  of  $20.63,  with  interest  from 
June  17,  1868,  wherefore  plaintiff  prays  judgment  against 
said  defendant  for  the  sum  of  $20.63,  with  interest  from  June 
17,  1868,''  to  which  the  defendant  answered  :  '*  That  at  the 
time  said  note  is  alleged  to  have  been  given,  to  wit:  Feb- 
ruary 12.  1868,  he  was  a  minor,  that  he  was  under  twenty- 
one  years  of  age,  and  that  he  made  the  payment  of  $10  on 
said  note  without  the  knowledge  that  he  was  not  legally 
liable  on  said  note.  That  he  was  twenty-one  years  of  age  on 
the  twenty-first  day  of  March,  1868." 

Tne  plaintiff  demurred  to  this  defense,  and  the  court  over- 
ruled the  demurrer.  The  plaintiff,  failing  to  reply,  judgment 
was  given  for  the  defendant.  This  judgment  was  affirmed  by 
the  district  court,  and  to  reverse  both  judgments  a  petition  in 
error  is  filed  here. 

r.  i.  Magruder,  for  plaintiff  in  error. 

R  P,  CanrUngham,  for  defendant  in  error. 

McCauley,  J.  The  contracts  of  an  infant  generally  are  not 
void,  but  only  voidable.  Hamer  v.  Dipple^  31  Ohio  St.  72; 
Owen  V.  Long,  112  Mass.  403;  Fetrow  v.  Wiseman,  40  Ind.  148; 
Whitney  v.  Dutch,  14  Mass.  457.  There  is  nothing  in  the  case 
to  show  tbarthe  note,  set  forth  in  the  petition,  is  such  as 
should  be  held  to  be  void.  It  is  conceded  that  the  contract  is 
one  that  might  be  ratified  by  the  minor  after  his  majority, 
and  that  the  part  payment  of  the  note  and  the  promise 
alleged  in  the  petition  amount  to  a  ratification,  unless  it  was 
necessary  that  the  defendant,  when  he  made  the  payment 
and  promise,  knew  that  his  infancy  when  the  note  was  given, 
was  a  defense  in  law  to  an  action  on  the  note. 

Counsel  for  plaintiff  in  error  refer  to  Hinely  v.  Margaritx,  3 
Pa.  St.  428 ;  Curtin  v.  PaUon,  11  S.  &  R.  311 ;  Reed  v.  Boshears, 

4  Sneed.  118;  Norris  v.  Vance,  3  Rich.  168;  Owen  v.  Long,  112 
Mass.  428;  Fetrow  v.  Wiseman,  40  Ind.  148;  Harmar  v.  KiOing^ 

5  Esp.  102,  and  many  other  cases,  in  which  it  is  claimed  this 
knowledge  has  been  held  to  be  necessary  to  a  ratification.  An 
examination  of  all  these  cases  and  many  others  in  which  the 
rule,  as  claimed,  is  in  some  way  recognized,  shows  that  in 
•  >necase  only,  that  of  Ulncly  v.  Marga/Htt  has  thv  fUTe  been 
\i('U\      In  no  one  of  a  gr»at  nunrder  of  cases,  in  which  it  is 
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stated  as  the  law,  or  in  some  way  referred  to,  was  the  rule 
involved  or  in  any  way  pertinent  to  the  case.  The  necessity 
of  such  knowledge  has  been  stated  as  the  law,  in  numerous 
text  books  as  an  exception  to  the  rule,  that  a  promise  to  per- 
form a  contract  made  with  knowledge  of  the  facts,  which 
make  a  defense,  waives  the  defense — as  in  Rindskoffv,  Werley^ 
28  Ohio  St.  616;  Bank  v.  Colcard,  15  N.  H.  119;  Finoler  v. 
Brooks^  13  N.  H.  240 — but  no  one  of  those  thus  stating  the 
rule, has  attempted  to  give  any  reason  why  this  knowledge 
should  be  necessary  to  affirm  a  contract  made  in  minority, 
when  it  is  conceded  not  to  be  necessary  to  waive. a  defense  iu 
any  other  case. 

In  many,  or  all  of  the  cases  above  referred  to,  it  is  stated 
that  a  ratification  made  with  knowledge  that  minority  was  a 
defense,  was  complete  and  binding.  If  a  promise  without 
this  knowledge  was  sufficient,  the  knowledge  superadded 
would  not  detract  from  the  affirmance. 

But  in  Morse  v.  Whed&r,  4  Allen  570,  and  Taft  v.  Sergeant,  18 
Barb.  320,  the  necessity  of  such  knowledge  was  directly  te- 
volved,  and  in  both  cases  it  was  held  that  a  contract  could  be 
affirmed  by  a  promise  to  pay  after  majority,  whether  it  was 
known  or  not  that  minority  was  a  defense. 

We  assent  to  the  rule  stated  in  these  cases,  that  a  ratifica- 
tion after  majority  is  a  waiver  of  a  purely  personal  privilege, 
and  that  the  general  rule,  that  a  new  promise  made  with 
knowledge  of  the  facts  which  make  a  defense,  waives  the  de- 
fense, is  quite  as  applicable  to  a  case  of  this  kind  as  to  any 
other. 

[To  appear  in  40  Ohio  St.]  Judgment  reversed. 


CHAieS  TO  imiT— WHXK  BSBUCXB  TO  WSITIHO,  BBXOB  TO   OXTB 

OBAL  nrsTBTrcnovB. 

{Ohio  Supreme  Court  Oommiaeion,    January  15, 1SS4.) 

Householder  v.  Gkai^by. 

In  the  trial  of  a  case  to  a  Jury  it  is  error  for  the  ooart,  after  having  been 
requested  by  either  party,  parsuant  to  statute,  to  reduce  the  charge 
to  writing,  to  give  oral  instructions  upon  matters  material  to  the 
issue,  in  addition  to  a  written  charge. 

Error  to  the  District  Court  of  Williams  Connty. 
Leidigh  &  Scott  and  X  M,  Ritchie,  for  plaintiff  in  error. 
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Pratt  &  Bently  and  C.  A.  BowersoXy  for  defendent  in  error. 

Nash,  J.  On  the  trial  of  this  case  in  the  court  of  common 
pleas,  and  before  the  argument  to  the  jury  was  commenced, 
th«  defendants  requested  that  the  charge  to  the  jury  be  re- 
duced to  writing.  The  court  did  write  a  charge,  which  he 
delivered  to  the  jury,  but  immediately  followed  this  with  oral 
instructions  upon  matters  material  to  the  issues.  The  bill  of 
exceptions  shows  that  to  this  act  of  the  court  (charging  the 
jury  without  having  first  reduced  to  writing  all  that  was  to  be 
said)  the  defendants,  and  each  of  them,  as  soon  as  the  same 
came  to  their  knowledge,  objected.  In  the  defendants'  motion 
for  a  new  trial,  which  was  overruled,  that  act  was  assigned  as 
one  of  the  reasons  for  setting  aside  the  verdict. 

The  part  of  paragraph  7«  section  5190,  Revised  Statutes, 
which  relates  to  this  matter  is  as  follows : 

''Any  charge  shall  be  reduced  to  writing  by  the  courts  if 
either  party,  before  the  argument  to  the  jury  is  commenced, 
requests  it;  a  charge  or  instruction,  when  so  written  and 
given,  shall  not  be  orally  qualified,  modified,  or  in  any 
manner  explained  to  the  jury  by  the  court ;  and  all  written 
charges  or  instructions  shall  be  taken  by  the  jurors  in  their 
retirement  and  returned  with  their  verdict  into  court,  and 
shall  remain  on  file  with  the  papers  in  the  case." 

The  action  of  the  court  in  this  case,  in  reducing  a  part  of 
his  charge  to  writing,  and  in  delivering  another  part  without  so 
doing  can  not  be  justified.  The  language  of  the  statute  is 
imperative,  and  a  court,  after  the  request  has  been  made, 
has  no  discretion  to  reduce  a  part  of  the  charge  to  writing  and 
give  the  remainder  orally. 

The  purpose  of  the  statute  was  to  secure  a  cisrefully  con- 
sidered charge  from  the  court,  free  from  misleading  words, 
which  are  sometimes  found  in  unwritten  charges,  and  to  have 
it  in  such  form  that  the  jury  can  read  it  in  their  retirement,  in 
case  they  have  misapprehended,  during  its  reading  by  the 
court. 

We  approve  of  the  action  of  the  district  court  in  reversing 
the  judgment  of  the  court  of  common  pleas,  and  in  this  con- 
clusion we  are  sustained  by  the  case  of  Hardy  v.  Tum^. 
9  Ohio  St.  400. 

[To  appear  in  40  Ohio  St.]  Judgment  affiirmti. 
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MimiCIFAL    COBFOBATIOXfl— 8TBBR    XMPBOVSKBVT— PXTITIOV   BT 
THBEB-FOTTBTHB  OF  ABUTTIirt  PBOPSBTT  0WVBB8. 

{Ohio Supi'eme  Cwirt  Ctommisaion,    December  18,  1883.) 

Wamelink  et  al.  v.  City  op  Cleveland  et  al. 

In  a  municipal  corporation,  three-foarths  in  interest,  represented  by  the 
feet  front  of  the  owners  of  property  abutting  upon  a  street,  peti- 
tioned for  the  improvement  of  the  street  by  paving  the  same  with 
wbod  and  stone.  Two  petitions  were  presented  to  the  city  govern- 
ment— one,signed'by  a  majority  in  such  interest  of  the  petitioning 
owners,  asked,  that  the  street  should  be  "  paved  with  eight  feet  of 
stone  on  each  side,  and  twenty-four  feet  of  wood  between  the  stone;" 
and  one,  signed  by  a  minority  in  such  interest  of  the  petitioning 
owners,  asked  that  the  street  should  be  "  paved  with  not  less  than 
thirty- two  feet  of  wood  center,  treated  with  the  Thilmsny  process, 
and  balance  stone."  The  street  was  paved  with  stpne  and  wood 
treated  with  the  designated  process,  but  not  in  the  proportions  of 
material  asked  by  the  minority  petition. 

Held  :  That  within  the  meaning  of  the  last  proviso  In  section  54S  of  the 
municipal  code,  as  emended  March  20,  1875  (72  Ohio  L.  68),  three- 
fourths  in  interest  of  the  owners  of  property  abutting  upon  the 
street,  petitioned  for  the  improvement. 

Erbor  to  the  District  Court  of  Cayahoga  County. 

The  original  action  was  commenced  in  the  Courtof  Common 
Pleas  of  Cuyahoga  county,  by  the  plaintiffs  in  error,  J.  T. 
Wamelink  and  others,  against  the  city  of  Cleveland  and  F. 
W.  Peiton,  treasurer  of  Cuyahoga  county^  the  defendants  in 
error.  The  object  of  the  action  was  to  enjoin  the  collection 
of  an  assessment  for  grading,  pa'ving  and  draining  Woodland 
avenue  between  East  Madison  avenue  and  Woodland  Hills,  in 
said  city,  as  being  illegal  and  void. 

For  the  purpose  of  paying  a  portion  of  the  cost  and  expense 
of  said  improvement,  the  city  council  passed  an  ordinance,  on 
the  twenty-ninth  day  of  August,  1876,  whereby  the  sum  of 
one  dollar  and  eighty-three  cents  was  levied  and  assessed 
upon  each  and  every  foot  front,  of  the  several  lots  or  parcels 
of  land  bounding  or  abutting  on  said  portion  of  Woodland 
avenue;  and  the  city  caused  the  assessment  to  be  certified  to 
the  county  auditor,  who  delivered  the  same  to  the  county 
treasurer  for  collection. 

Among  other  things,  the  plaintiffs  alleged  in  their  petition : 

''  That  the  sum  of  one  dollar  and  eighty-three  cents  was 
assessed  by  the   said  council   in   the  year   1876,   with  the 
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view  and  intention  of  assessing  the  cost  and  expense  of  said 
improvement  infiveannual  installments,  and  in  the  following 
sums,  viz:  For  1876  one  dollar  and  eighty-three  cents;  for 
1877  one  dollar  and  sixty-four  cents  and  four  mills;  for  1878 
one  dollar  and  forty-three  cents  and  eight  mills;  for  1879  one 
dollar  and  thirty-five  cents  and  five  mills,  and  for  1880  one 
dollar  and  twenty-seven»  cents  and  one  mill  per  foot  front 
respectively. 

'^  That  said  assessment  of  one  dollar  and  eighty-three  cents 
already  levied,  and  said  other  assessments  which  said  city 
intends  to  levy,  on  said  lots  of  land,  are  in  the  aggregate  more 
than  twenty-five  per  cent,  of  the  value  of  said  lots  of  land  after 
said  improvement  was  made. 

"That  said  improvement  was  not  petitioned  for  by  three- 
fourths  in  interest  of  the  owners  of  property  abutting  on  said 
portion  of  said  Woodland  avenue." 

A  temporary  injunction  was  refused,  and  on  nnal  hearing 
the  petition  was  dismissed.  An  appeal  was  taken  by  the 
plaintiff  to  the  district  court,  and  the  following  bill  of  excep- 
tions was  tendered  to  the  court,  and  allowed  : 

"  Be  it  remembered  that  at  the  May  term,  1879,  of  said  court, 
the  above  entitled  cause  came  on  to  be  heard  in  said  court,  be- 
fore one  of  the  judges  thereof;  and  it  was  conceded  by  both 
plaintiffs  and  defendants  that  the  t'rontage  of  the  lands  abut- 
ting on  said  improvement  in  the  petition  described,  waseight 
thousand  six  hundred  and  three  feet,  and  that  said  pavement 
as  made  consisted  of  twenty-four  feet  in  width  of  wood  treated 
with  the  Thilmany  process,  andof  eight  feet  in  width  of  stone 
on  either  side  of  said  wood,  making  a  total  width  of  forty  feet, 
that  said  improvement  was  made  on  two  petitions  to  the  city 
government,  one  signed  by  owners  representing  four  thousand 
eight  hundred  and  ninety-three  feet  front  on  said  improvement, 
and  headed  as  follows,  viz :  '  We,  the  undersigned  property 
owners  on  Woodland  avenue,  between  Madiqon  avenue  and 
Woodland  Hills  avenue,  respectfully  ask  your  honorable  body 
to  have  the  roadway  of  said  avenue  paved  with  eight  feet  of 
stone  on  each  side,  and  twenty-four  feet  of  wood  between  the 
stone ';  and  the  other  of  said  petitions,  signed  by  owners  rep- 
resenting two  thousand  three  hundred  and  seventy-six  feet 
front  on  said  improvement,  headed  as  follows,  viz :    '  We,  the 
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undersigned  property  owners  on  Woodland  avenue,  between 
Madison  avenue  and  Woodland  Hills  avenue,  petition  your 
honorable  body  to  cause  said  avenue  to  be  paved  with  not  less 
than  thirty-two  feet  of  wood  center  treated  with  the  Thil- 
many  process,  and  balance  stone,  because  it  is  very  probable 
that  a  street  railroad  track  will  be  laid  in  said  avenue,  and 
in  that  case  a  less  width  of  wood  center  would  destroy  the 
driving  on  wood,  as  illustrated  on  Superior  street,  above  Brie 
street/ 

*'  It  was  also  conceded  that  at  the  time  said  improvement 
was  made,  stone  pavement  was  cheaper  than  that  of  wood. 

*'  And  thereupon  the  plaintiffs  produced  witnesses  upon 
whose  examination  they  proposed  and  offered  to  prove  that  the 
sa^d  several  lots  were,  after  said  improvement,  each  of  no  greater 
value  than  twenty  dollars  per  foot  front,  and  each  of  less  value 
than  four  times  the  amount  of  said  assessment  thereon  and  of 
thecostof  said  improvement.  To  which  the  defendants  objected 
that  the  same  was  immaterial  and  incompetent,  because  taking 
said  two  petitions  together,  owners  representing  more  than 
three-fourths  of  the  feet  front  abutting  on  said  improvement 
had  petitioned  therefor  ;  and  the  plaintiffs  insisted  that  said 
petitions  could  not  be  considered  together  as  being  for  the  same 
improvement.  And  the  court  sustained  said  objection,  and  ex- 
cluded the  testimony,  and  it  was  not  given.  To  which  the 
plaintiffs  excepted,  and  asked  that  this,  their  bill  of  .excep- 
tions, be  allowed  and  signed  in  that  behalf  and  made  part  of 
the  record,  which  isaccordingl}'  done." 

In  the  district  court,  the  judgment  of  the  court  of  common 
pleas  was  a£Birmed,  and  this  court  is  requested  to  reverse  the 
judgments  of  the  courts  below. 

J>An  W.  Heidey^  for  plaintiffs  in  error. 

Kaiuy  Sherwood  (k-Bunta,  for  defendants  in  error. 

DiCKMAN,  J.  By  section  543  of  the  Municipal  Code,  as 
amended  March  20, 1875  (72  Ohio  L.  68),  it  was  provided,  that 
in  all  cities  of  the  first  class,  the  special  assessment  upon  any 
lot  or  land  for  any  street  improvement  may  amount  to 
twenty-five  per  cent,  of  its  value  after  such  improvement  is 
made,  the  cost  exceeding  such  per  cent,  to  be  paid  by  the 
corporation  out  of  its  general  revenue.  The  section  provided 
further  ^Hhat  in  any  municipal  co.porations,  when  three- 
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fourths  in  interest  represented  by  the  feet  front,  of  the  owners 
of  property  abutting  upon  any  ."Street  or  highway  of  any 
description,  petition  for  any  improvement  of  such  street  or 
highway,  none  of  the  foregoing  limitations  of  this  section 
shall  be  operative  or  binding."  The  essential  question  to  be 
determined  in  this  case  is,  whether  within  the  meaning  of 
the  last  proviso  in  section  543,  three-fourths  in  interest  cf  the 
property  owners  petitioned  for  the  improvement,  as  made,  of 
Woodland  avenue.  Two  petitions  were  presented:  one, 
signed  by  a  majority  in  interest  of  the  petitioning  owners,  ask- 
ing that  the  avenue  be  ^'paved  with  eight  feet  of  stone  on 
each  side,  and  twenty-four  feet  of  wood  between  the  stone,'* 
and  one,  signed  by  a  minority  in  interest  of  such  petitioning 
owners,  asking  that  the  avenue  be  '*  paved  with  not  less  than 
thirty-two  feet  of  wood  center  treated  with  the  Thilmany 
process,  and  balance  stone.''  It  is  conceded,  as  appears  by 
the  bill  of  exceptions,  that  the  pavement  of  the  avenue  as 
completed,  consisted  of  twenty-foar  feet  in  width  of  wood 
treated  with  the  Thilmany  process,  and  of  eight  feet  in  width 
of  stone  on  each  side  of  the  wood.  The  relative  amounts 
of  wood  and  stone,  requested  in  the  majority  petition, 
were  thus  adopted.  If  those  who  signed  the  minority 
petition  are  to  be  counted,  and  we  are  of  opinion  that 
they  should  be,  three-forrths  in  interest  of  the  property 
owners,  petitioned  for  the  pavement  as  it  was  actually  made. 
The  proviso  of  the  statute  having  been  thus  complied  with, 
the  limitation  of  the  assessment  to  twenty-five  per  cent  of 
the  value  of  the  abutting  land,  after  the  improvement  was 
made,  ceased  to  be  operative  or  binding. 

It  is  contended  in  behalf  of  the  plaintififs  in  error,  that  the 
n^inority  petition  was  coupled  with  an  indispensable  con- 
dition, that  the  pavement  should  be  laid  with  the  designated 
material  in  certain  quantities,  and  not  otherwise.  We  do  not 
so  understand  the  language  or  intention  of  the  petitioners. 
The  gist  of  their  petition  was,  that  stone  and  wood  treated 
with  the  Thilmany  procesfif  should  be  used  in  paving  the 
avenue ;  and  the  petitioners  indicated  a.  preference  for  a  pave- 
ment with  "  not  less  than  thirty-two  feet  wood  center."  But 
they  evidently  did  not,  either  expressly  or  by  implication, 
design  to  convey  the  impression,  that  if  their  preference  was 
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not  followed,  they  desired  to  be  no  longer  regarded  in  the  light 
of  petitioners  for  a  wood  and  stone  pavement  of  any  kind. 
Their  language  was  addressed  to  the  council  rather  by  way  of 
suggestion  than  as  a  condition,  as  is  manifest  from  their  en- 
deavor to  enforce  their  choice  by  the  argument,  that  a  street 
railroad  track  would  probably  be  laid^^in  the  avenue,  and  in 
that  case,  the  effect  of  a  less  width  of  wood  center  than 
thirty-rtwo  feet,  would  be  to  destroy  the  driving  on  the 
wooden  part  of  the  roadway.  The  effort  to  thus  lead  the 
judgment  of  the  council,  was  a  virtual  acknowledgment,  that 
it  devolved  upon  that  body,  in  their  discretion,  to  determine 
between  the  two  methods  respectively  asked  for  by  the  signers 
of  the  majority  and  minority  petitions. 

Municipal  corporations  are  vested  with  very  ample  powers  in 
reference  to  the  care,  supervision  and  control  of  streets.  It  is 
made  the  duty  of  the  city  council,  to  cause  all  public  high- 
ways and  streets  to  be  kept  open  and  in  repair,  and  free  from 
nuisance.  When  it  is  deemed  necessary  to  make  a  street  im- 
provement, the  eouncil  must  declare  by  resolution  the  neces- 
sity of  such  improvement,  and  cause  plans  and  profiles  of  the 
same  to  be  prepared,  and  kept  on  file  for  the  inspection  of 
interested  parties;  and  pass  an  ordinance  for  the  purpose. 
The  municipal  corporation  may  improve  streets,  without  ob- 
taining the  consent  of  property  owners  along  the  line,  and 
after  the  completion  of  the  improvement  may  assess  the  cost 
and  expense  of  the  same  upon  the  abutting  lots,  to  the  limit 
of  twenty-five  per  cent,  of  their  value  after  the  impovement  is 
made.  But  these  powers  are  to  be  exercised,  and  these  duties 
discharged,  not  with  reference  to  the  sole  benefit  of  the  owners 
of  the  abutting  property,  but  in  view  of  accommodating  the 
public  at  large. 

It  is  evident,  therefore,  that  there  is  much  room  for  the  exer- 
cise of  a  large  discretion  on  the  part  of  th&  city  government. 
If  the  council,  upon  their  own  volition,  take  no  steps  to  im- 
prove a  street,  but  the  initiative,  by  petition,  is  taken  by  the 
owners  of  abutting  property,  their  action  would  indicate  a 
reliance  upon  the  council,  to  exercise  an  honest  and  reason- 
able discretion,  in  granting  or  refusing  their  request.  If  peti- 
tioners represen ti  ng  di fferent  i n terests,  ask  for  su bstantially  the 
same  improvement,  but  do  not  concur  as  to  some  subordinate 
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requirements ;  and  if  as  to  the  main  features  of  the  work,  the 
wishes  of  all  the  petitioners  are  carrried  out ;  it  cannot  be 
urged  with  reason  that  the  improvement  was  made  without 
the  property  owners  having  petitioned  for  the  same.  The 
petitioners  would  he  presumed  to  be  cognizant  of  the 
discretionary  powers  of  the  council,  and  to  have  asked 
for  the  improvement  in  the  desired  mode,  subject 
to  such  modifications  as  in  the  judgment  of  that 
body  might  be  deemed  suitable.  In  the  present  case, 
while  Woodland  avenue  was  not  paved  with  a  wood  cen- 
ter of  thirtv-two  feet,  it  was  paved  with  stone  and  wood 
treated  with  the  Thilmany  process.  The  main  point  of  both 
petitions  was  that  wood  and  stone  were  to  be  used.  While  the 
majority  petition  was  adopted  as  to  the  quantities  of  the  con- 
stituent materials  to  be  used,  th»  minority  petition  was  fol- 
lowed in  using  wood  treated  with  the  Thilmany  process.  The 
two  classes  of  petitions  did  not  agree  as  to  the  proportions  of 
the  component  materials;  but  all  parties  were  united  in  seek- 
ing  the  one  desirable  object,  u  pavement  of  wood  and 
stone. 

The  underlying  principle  of  local  assessments  is,  that  the 
owner  of  abutting  property  is  remunerated  by  the  special  bene- 
fit which  his  property  receives  from  the  improvement  of  the 
street.  If  for  their  own  special  convenience,  and  to  increase  the 
value  of  their  property,  three-fourths  in  interest  of  the  owners 
of  abutting  lots  prefer  the  street  to  bo  paved  with  an  expensive 
material,  superior  to  that  of  many  other  streets,  and  which  the 
city  council  would  not  select  except  upon  special  appli- 
cation, they  should  not  be  unwilling  to  bear  the  extra  cost 
above  the  statutory  limitation  of  twenty-five  per  cent.  And, 
when  a  portion  of  the  property  owners  petition  for  one  kind 
of  pavement,  and  the  remainder  ask  for  a  pavement  sub- 
stantially, though  not  identically  the  same;  and  when  upon 
due  consideration  the  city  government  makes  the  improve- 
ment in  accordance  with  the  wishes  of  all  parties  as' far  as 
practicable;  the  owners,  after  such  substantial  compliance 
with  their  wishes,  should  not  be  permitted  to  evade  a  liability 
created  by  their  own  act,  and  shift  the  main  burden  of  the 
cost  upon  the  general  revenue,  on  the  ground  that  they  did 
not  all  petition  for  exactly  the  same  thing,  or  that  the  im- 
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provement  varied  in  some  slight  particular  from  the  express 
terms  of  one  of  their  petitions. 

In  our  view  of  this  case  it  becomes  unnecessary  to  consider 
the  question  of  estoppel  raised  by  the  defendant  in  error,  viz: 
whether,  the  city  having  interpreted  the  language  employed 
in  the  minority  petition  as  imposing  no  condition,  and  the 
petitioners,  with  full  knowledge  of  that  fact  having  acquiesced 
therein  by  permitting  the  city  to  proceed  in  making  the  im- 
provement without  objection  or  protest,  the  petitioners  are 
estopped  to  deny  the  correctness  of  such  interpretation,  or  to 
assert  a  condition. 

The  judgments  of  the  courts  below  must  be  affirmed. 

[To  appear  in  40  Ohio  St.]  Judgm/ent  accordingly. 


PLBABDra-WAIYIB  OF  BIPLT-WITVBSS  BDBXSEUrO  UOOLLXO- 
TIOV  BT  XBMOBABDirX. 

{Ohio  Sitpreme  Oourt.    January  16, 1SS4.) 

LovsLL  V.  Wentworth. 

1.  If  no  reply  is  filed  to  an  answer  of  new  matter  constituting  a  defense, 

but  the  cause  is  tried  without  objection  as  though  such  allegations 
had  been  denied,  a  demand  for  Judgment  on  the  pleadings,  after 
each  party  has  introduced  his  evidence,  is  too  late. 

2.  Where  a  statement  of  fiusts  aUeged  to  have  occurred  a  year  previously, 

is  entered  in  a  memorandum  book,  and  the  person  making  the 
entry  brings  suit  involving  the  truth  of  the  matters  so  stated,  and 
while  the  suit  is  pending,  the  book  becoming  worn,  he  copiee  the 
statement  into  another  book,  but  is  unable,  except  as  aided  by  the 
writing,  to  testify  to  material  matters  therein,  he  should  not  be  per- 
mitted, if  objection  be  made,  to  use  such  copy  while  testifying  as  a 
witness  in  the  cause. 

Error  to  the  District  Court  of  Hamilton  County. 

Wentworth  claimed,  in  an  action  in  the  court  of  common 
pleas  against  Lovell,  commenced  in  1875,  that  he  loaned 
money  to  Lovell  and  took  his  promissory  notes  therefor,  pay- 
able on  demand,  as  follows :  September,  1868,  $225 ;  October, 
1868,1225;  November,  1868,  $125;  October,  1869,  $220;  Feb- 
ruary, 1870,  $200;  December,  1871,  $200;  and  that  in  Febru- 
ary, 1872,  the  notes  of  November,  1868,  and  December,  1871| 
were  destroyed,  an  additional  sum  of  money  was  loaned,  and 
a  note  for  $458  was  taken  as  representing  the  two  notes  and 
the  additional  sum  of  money;  that  later  in  1872,  having  th« 
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five  notes  in  his  poBsession,  he  applied  to  Lovell  for  payment 
oT  the  notes  of  September,  1868  and  February,  1870,  and  left 
the  same  with  him  in  order  that  he  might  calculate  the  in- 
terest  thereon ;  that  Lovell  has  nevei  returned  the  two  notes, 
nor  paid  them,  but  has  paid  the  other  three  notes,  that  is,  the 
notes  of  October,  1868;  October,  1869;  and  February,  i872. 
The  action  is  to  recover  the  amount  of  the  notes  of  Septem- 
ber,  1868,  and  February,  1870,  of  which  Wentworth  claims 
Lovell  improperly  retains  possession. 

Lovell  admits  in  his  answer  that  he  received  moneys  from 
Wentworth  and  gave  his  notes  therefor,  ^*al1  of  which  have 
been  fully  paid  by  this  defendant  to  said  plaintiff."  He 
claimed,  in  his  testimony,  that  the  notes  for  which  a  recovery 
is  sought  never  had  an  existence,  and  no  such  sums  of  money 
were  received ;  that  four  notes  were  given  for  money  so  loaned, 
two  of  which — not  the  notes  stated  by  Wentworth — were  con- 
solidated,'leaving  three  iYistead  of  five  notes,  all  of  which  were 
paid. 

Wentworth  testified  that  in  1873,  he  wrote  in  a  memoran- 
dum book  a  statement  of  the  amounts  loaned  to  Lovell,  and 
the  dates  of  the  loans ;  that  the  dates  and  amounts  of  the 
notes  were  the  same  as  in  the  statement,  and  were  as  herein- 
before set  forth,  not  having  the  notes — certainly  not  all  of  them 
— in  his  possession  at  the  time;  that  in  1876,  since  the  com- 
mencement of  this  suit,  the  memorandum  book  being  much 
worn,  he  copied  the  statement  into  a  new  memorandum  book, 
which  he  produced.  He  said :  ''  I  cannot  remember  the  notee^ 
dates  or  amounts  without  referring  to  these  lead  pencil 
memoranda."  Lovell  objected  to  the  use  of  the  memoranda 
by  Wentworth  while  so  testifying,  but  the  objection  waa  over- 
ruled, and  Wentworth  was  permitted  to  and  did  use  the  book 
for  the  purpose,  as  was  stated,  of  refreshing  his  memory,  and 
the  book  was  offered  in  evidence,  and  Lovell  excepted  to  the 
rulings  of  the  court  on  the  subject. 

Wentworth  moved  the  court  for  judgment  on  the  pleadings, 
no  reply  having  been  filed  to  the  alleged  answer*of  payment ; 
but  the  cause  h^d  been  tried  and  finally  submitted  to  the 
jury,  as  though  such  allegation  of  paj'ment  had  been  denied, 
and  the  court  overruled  the  motion  for  judgment  on  the  plead- 
ings. 
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Verdict  and  {udgment  for  $637.27.  Affirmance  in  the  dis- 
trict court,  after  remittitur  of  tl3.50,  by  reason  of  error  in 
calculation  of  interest.  This  petition  in  error  is  filed  for  the 
reversal  as  well  of  the  original  judgment  as  the  judgment  of 
affirmance. 

MaUon  &  Coffey^  for  plaintiff  in  error. 

K  B,  &  J,  MoUmy  and  0.  W.  Oerard,  for  defendant  in  error. 

Okey,  J.  1.  The  court  properly  overruled  the  motion  'for 
judgment  on  the  pleadings.  Assuming  but  not  deciding  that 
a  reply  was  proper,  the  case  was  tried,  without  objection,  as 
though  the  allegation  of  payment  had  been  denied.  When 
the  evidence  was  all  in,  it  was  too  late  to  make  the  objection. 
Woodtoard  v.  Sloan,  27  Ohio  St.  592. 

2.  The  cases  relating  to  the  right  of  a  witness  to  examine, 
on  the  witness  stand,  memoranda  for  the  purpose  of  refresh- 
ing his  memory,  have  been  so  fully  considered  in  text  books 
(Starkie's  Ev.  10th  Am.  ed.  177 ;  2  Phillips'  Ev.  6th  Ain.  ed. 
767,  916*;  Roscoe's  N.  P.  Ev.  14th  ed.  176;  Taylor's  Ev.  §§ 
1264, 1265 ;  1  Greenleafs  Ev.  §  438;  1  Whart.  Ev.  §  523;  Ab- 
bott's Tr.  Ev.  820),  especially, in  the  nbtes  of  the  American 
editors  of  Starkie  and  Phillips  (and  see  14  So.  Car.  444 ;  70 
Ala.  63 ;  15^Am.  Dec.  194,  note),  that  we  deem  it  unnecessary 
to  review  them  in  this  opinion.  While  the  present  tendency, 
perhaps,  is  to  grant  rather  than  deny  to  the  witness  the  privi- 
lege of  examining  such  memoranda,  and  while  the  tendency 
is  also  to  concede  to  the  judge  presiding  at  the  trial  consider- 
able discretion  in  this  respect,  there  being  no  fixed  or  definite 
rules  to  guide  him  ;  still,  we  think  it  safe  to  say,  that  under 
the  most  liberal  rule  recognized  in  any  well  considered  case, 
the.  plaintiff  below,  Wentworth,  should  not  have  been  per- 
mitted to  use  the  memorandum  book  while  testifying  as  a 
witness.  The  entries  in  the  original  book  were  all  made  in 
1873,  and  all  at  the  same  time.  They  cover  transactions  from 
1868  to  1872,  and  the  last  transaction  referred  to  therein  oc- 
curred more  than  a  year  before  the  memorandum  was  made. 
Nor  is  this  all.  The  memorandum  produced  in  court  was  a 
copy  of  the  original  made  in  1876,  since  this  suit  was  com- 
menced ;  and  it  is  fair  to  say  the  copy  was  made  for  use  in 
this  cause.  The  original,  though  worn,  might  have  been  pre- 
served.    Wentworth  admitted  that  he  could  not  **  remember 
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the  notes,  dates  or  amounts  without  referring  to  the  lead  pen- 
cil memoranda."  Hence,  this  was  not  the  use  of  a  paper 
merely  to  refresh  the  memory,  so  that,  the  memory  being  re- 
freshed, the  witness  might  be  enabled  to  testify  to  the  fact 
sought  to  be  established,  independently  of  the  paper;  and, 
indeed,  to  allow  a  paper  so  made  to  be  thus  used,  is  to  permit 
the  introduction  of  evidence  which  is  not  only  dangerous  in  its 
character,  but  unwarranted  by  reason  or  authority.  We  need 
not  express  an  opinion  as  to  the  right  to  refer  to  the  original, 
if  that  had  been  produced,  nor  do  we  mean  to  deny  that, 
under  some  circumstances,  a  copy  may  be  properly  examined 
to  refresh  the  memory.  It  must  appear,  however,  where  the 
original  memorandum  is  used,  that  the  person  preparing  it 
made  it  '^  at  a  time  when  he  had  a  distinct  recollection  of  the 
facts,  and  arUe  litem  motam''  (Powell's  Ev.  4th  ed.  363) ;  and 
undoubtedly  the  latter  condition  is  equally  indispensable 
where  the  memorandum  produced  is  a  copy.  We  hold  that, 
under  the  circumstances,  Wentworth  had  no  right  to  use  the 
memorandum  produced  in  this  case  for  any  purpose,  and  that 
the  objection  of  Lovell's  counsel  ought  to  have  been  sustained. 
[To  appear  in  89  Ohio  St.]  Judgment  rmtenedL 


BOOK  NOTICES. 


Onat  Opaioaa  liy  OvMt  Jadfei.  By  WiUiam  L.  Snyder.  1S88.  Baker,  Voor- 
bifl  A  Co.,  New  York. 

Thi?  work  is  the  second  of  the  series  provided  by  the  pub- 
lishers, which  they  entitle  a  "  Cyclopedia  of  Legal  Eloquence, 
Argument  and  Opinion,"  and  is  a  companion  to  *^  Great 
Speeches  by  Great  Lawyers,"  a  work  which  has  been  received 
with  great  popular  approval.  The  present  work  will,  no 
doubt,  meet  with  equal,  if  not  greater  success. 

The  opinions,  which  are  selected  with  care,  are  models  of 
strength  and  style,  and  are  each  prefaced  with  a  bio- 
graphical and  historical  analysis  by  the  author,  of  much 
value  and  interest.  Many  of  the  opinions  have  been  long 
celebrated  both  on  account  of  the  reputation  of  the  judges  de- 
livering them  and  the  principles  enumerated,  as  well  as  the 
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manner  in  which  the  subjects  have  been  treated.  Hitherto, 
they  have  been,  to  the  great  mass  of  readers,  a  buried  treas- 
ure. They  are  now  presented  in  such  an  interesting  and  at- 
tractive form  as  to  insure  a  warm  welcome.  The  author  prom* 
ises,  in  the  event  that  the  present  venture  proves  sufficiently 
successful,  an  additional  volume  on  the  same  plan.  Indeed, 
several  volumes  might  very  properly  be  devoted  to  the  sub- 
ject before  justice  would  be  done  to  the  judicial  literature  of 
even  our  own  country. 


OHIO  DECISIONS. 


8UPBBMB  GOVKT  OF  OHIO. 


HOM.  W.  W.  JOHMBOM,  Cki^JmUic^ 

Hon.  Obobob  W.  McIltaikb.  Hon.  Joas  W.  Okbt. 

Hon.  Mabtiit  D.  Follbtt.  Hob.  Bblwtb  N.  OfrBx. 

OBN8BAL  DOCKET. 

CMumbus,  OhiOt  January  22,  1S84, 

No.  119.  Trembly  v.  Trembly.  Error  to  the  District  Ooart  of  Haron 
County. 

McCaulbt,  J. 

1.  In  an  action  to  contest  the  validity  of  a  will,  after  the  defendant  had 
offered  the  will  and  a  certified  copy  of  the  order  of  probate  in  evi- 
dence, and  the  plaintiff  had  called  one  of  the  witnesaee  on  whoM 
testimony  the  will  had  been  admitted  to  probate,  who  testified  that 
he  did  not  sign  the  will  as  a  witness  in  the  presence  of  the  testator, 
the  defendant  may  then  call  other  witnesses  to  the  will,  not  called 
in  the  probate  thereof,  and  prove  by  them,  that  they  signed  it,  as 
witnesses,  in  the  presence  of  the  testator,  and  thereby  prove  the  dae 
execution  of  the  will. 

8.  Where  the  name  of  the  testator  was  not  signed  by  himself,  but  by 
another  person  by  his  direction,  ttie  person  so  signing  may  be  a  wit- 
ness to  the  execution  of  the  will. 

8.  Where  another  person  signed  the  name  of  the  testator  to  the  will,  by 
his  direction,  and  in  his  presence,  such  signing  is  equivalent  to  a 
formal  acknowledgment  of  the  signature. 

4.  -Where  one  of  the  witnesses  to  the  execution  of  the  will  was  the  person 
who  signed  it  for  the  testator,  by -his  direction,  and  in  his  presence. 
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and  the  other  wIIimsb  heard  the  testator  aoknowledge  the  algnataie 
and  the  will  to  be  hia,  and  signed  it  as  a  witness,  in  the  presence  of 
the  testator,  the  ezeoation  of  the  will  was  saAolently  prored. 
Jodgemeat  affirmed. 

74.  Alley  «.  Rioe.    Error  to  the  District  Ooart  of  Wood  Ooanty. 

Mabtin,  J. 

A  husband  and  wife,  to  seoare  their  Joint  note,  executed  anddeliTered  a 
delbotive  mortgage  on  land  which  was  her  general  property,  and 
afterwards  sold  and  conveyed  the  same,  subject  to  the  mortgage,  sup- 
posing it  to  be  perfect,  taking  from  the  grantee  notes  and  mortgage 
on  the  premises  for  the  purchase  money.  They  transferred  the  notes 
to  a  third  party,  and  the  grantee  made  a  payment  on  the  note  giren 
by  the  husband  and  wife. 

In  an  action  to  foreclose  the  mortgage  given  by  the  husband  and  wife,  to 
which  all  parties  in  interest  were  parties : 

Hsbf.*  I.  The  grantee  and  those  claiming  under  him  are  estopped  to 
assert  the  defective  execution  of  the  mortgage. 

8.  The  holder  of  the  note  intended  to  be  secured  by  the  defBcttve  mort- 
gage, has  a  lien  on  the  premises,  and  is  entitled  to  priority  of  Hen 
over  the  other  mortgage. 

Judgment  reversed. 

IM.  Hiram  Day  v.  Bam^  A  Oo.  Error  to  the  District  Oourt  of  Put- 
nam Oounty. 

DKJKMAir,  J. 

If,  upon  rendition  of  Judgment,  a  surety  negleets  to  secure  the  proper 
entry  by  the  clerk,  certifying  which  of  the  defendants  is  principal 
debtor  and  which  surety,  the  Judgment  creditor,  while  he  will  noi 
be  required  to  first  exhaust  th^  property  of  the  principal  debtor  be- 
fore taking  the  property  of  the  surety  in  execution,  yet,  if  with  a 
knowledge  of  the  suretyship,  he  levies  upon  unincumbered  land  of 
the  principal  debtor,  and  afterwards  abandons  the  levy  without  the 
consent  of  the  sure^,  the  surety  will  be  discharged  to  the  extent  of 
the  value  of  the  land  released  from  the  levy. 

Judgment  of  the  district  court  Reversed. 

100.  Bemstine  v.  The  Adams  Express  06.  et  al.  Error  to  the  Diatrlet 
Oourt  of  Mahoning  Oounty. 

Nash,  J. 

Where  a  creditor^  living  at  a  distance  from  his  debtor,  requests  the  pay- 
ment of  the  del^t  without  giving  specific  instructions  as  to  bow  the 
money  shall  be  eent,  and  the  debtor  sends  it  by  an  express  company, 
and  it  Is  lost  in  tramUu,  the  debtor  may  maintain  an  action  against 
the  company  for  Its  recovery. 

Judgment  reversed. 

m.  James  N.  Oaldwell  v.  The  "nilage  of  Carthage.    Error  to  the  Diatrlet 

Oourt  of  Hamilton  Oounty. 
Obamoxb,  O.  J. 
The  true  location  of  an  original  section  oomerf  whioh  was  a  point  ia  a 

township  Una,  was  unknown.    In  1810  two  ownsm  of  land  aopMBled 
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by  said  line,  agreed  npon  a  point  to  be  treated  as  said  section  ooruer, 
and  their  siirreyor's  plat  stated  that  it  was  eighty -two  chains  twenty- 
five  links  north  from  the  sonth-east  comer  of  said  sectioik  In  1882  the 
owners  of  said  Isnds,  in  a  recorded  deed,  stated  thatsaid  point  was  nine 
perches  north  of  a  dry  well.  These  points  were  sixteen  feet  apart. 
Part  of  the  village  of  Carthage  was  laid  ont  by  C,  one  of  said  owners, 
and  stones,  planed  on  the  lines  of  the  streets,  including  '*Fifth  street," 
accorded  with  the  line  of  1832.  C.  also  owned  other  land  along  the 
north  side  of  said  line,  and  his  fence -( which  became  a  hedge  in'1847), 
accorded  with  the  line  of  1832,  from  a  period  prior  to  that  year  down 
to  1874.  Other  adjacent  lands  had  been  sarveyed,  marked,  conveyed 
and  fenced  according  to  the  line  of  1810.  In  1842  a  road,  that  had 
existed  for  some  fiftv  years,  was  resurveyed,  and  its  starting  point 
described  as  *^  At  the  west  end  of  said  Fifth  street,  in  the  village  of 
Carthage,  on  the  line  between  M.  and  S.  townships,"  but  furnished 
no  means  for  finding  said  point  or  line.  In  1874,  the  village,  claim- 
ing that  this  starting  point  was  on  the  line  of  l^ilO,  cue  down  C/s 
hedge  and  included  in  the  road  a  part  of  land  claimed  by  C,  who 
sued  for  damages. 

Held:  1.  Parol  evidence  was  competent  to  show  which  of  the  two 
^'agreed"  lines  waa treated  as  the  township  line  by  the  resunrey 
of  tne  road. 

2.  Although  no  witness  of  the  resurvey  was  examined  at  the  trial,  a 
verdict  in  favor  of  the  line  of  1832,  under  the  facta  stated,  ought  not 
to  be  disturbed. 

Judgment  of  the  district  court  reversed,  and  that  of  the  common  pleaa 
affirmed. 

96.  Raymond  et  al.  v.  Ross.  Error  to  the  IHstrlct  Court  of  Cuyahoga 
County. 

Bt  thx  Coubt. 

In  1859  an  unimproved  lot  in  the  city  of  C.  was  sold  for  taxes,  and  after 
two  years  a  deed  was  duly  made  by  the  auditor,  conveying  it  to  the 
purchaser,  8.  8.  and  those  claiming  under  him,  paid  taxes  and  aa- 
sesaments  on  the  lot  and  made  permanent  improvements  thereon. 
L..  holding  title  by  deed  from  8.,  mortgaged  the  premises  to  R.  L. 
A  Co.  to  secure  a  debt.  After  default,  R.  L.  <t  Co.  sued  in  the  com- 
mon pleas  on  the  mortgage.  Pending  said  suit,  N.  began  an  action 
in  the  superior  court  of  said  city  against  L.  and  R*  L,  A  Co.,  claim- 
ing title  paramount  to  L.  and  his  grantors,  and  recovered  the  prem- 
ises. Neither  defendant  set  up  any  claim  under  the  occupying 
claimant  law  for  the  improvements,  or  asked  reimbursement  for 
ti|xes  and  assessments  paid.  Afterward  L.  R.  <&:  Co.  obtained  a  de- 
cree against  L.  in  the  foreclosure  suit,  and  N.  conveyed  the  lot  to  R., 
who  had  notice  of  the  above  state^l  facts.  R.  L.  <z  Co.  then  sued  R., 
claiming  to  recover  the  taxes  and  assessments  paid,  and  the  value  of 
the  improvements  made  by  L.  and  his  grantors.  Held .*' This  daim 
if  valid,  should  have  been  set  up  in  the  action  in  the  superior  court, 
and  is  barred  by  that  Judgment. 
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lis.  Ooode  V.  Patterson  et  al.  Error  to  the  Diatriot  Court  of  Crawford 
Coanty. 

Bt  ths  Court. 

L,  waa  examined  in  proceedings  in  a  probate  conrt,  under  section  5472, 
and  following,  Ohio  Revised  Statutes:  The  questions  and  his  an- 
8 went  thereto  were  redupod  to  writing  by  the  Judge,  and  signed  by 
him.  Afterwards,  in  an  action  against  L.  and  others  to  set  aside  a 
deed  made  to  L.,  on  the  ground  that  it  was  in  fraud  of  creditors 
(being  the  identical  matter  concerning  which  he  had  been  so  exam- 
ined), the  plaintiff  offered  said  examination  in  evidence.  The  ooart 
excluded  it. 

JEMd:  This  was  error.  Section  5476  does  not  apply  to  a  civil  action 
based  upon  discoveries  made  in  such  proceedings  in  the  probate 
court,  and  brought  for  the  purpose  of  applying  upon  a  Judgment 
property  subject  to  such  application. 

Judgment  reversed. 

92.  Crosson  v.  Brown.  Error  to  the  District  Court  of  Clermont  County. 
Judgment  af&rmed.    No  further  report. 

93.  Crosson  v,  Preston.  Error  in  the  District  Court  of  Clermont  County. 
Judgment  affirmed.    No  further  report. 

114.  Swing  A  Mellen,, executors  etc.,  v.  Chatfleld  A  Woods.  Error  to 
District  Court  o(  Clermont  County.  By  agreement  of  parties  the 
Judgments  below  are  reversed,  and  a  decree  entered  on  agree*, 
terms. 

127.  Lynn  v.  Second  German  Building  Association.  Error  to  the  Bis- 
trict  Court  of  Scioto  County.  Judgment  affirmed.  No  further 
report. 

185.  Baldwin  v.  Craighead  et  al.  Error  to  the  District  Court  of  Mont- 
gomery County.  As  the  evidence  presented  in  the  bill  of  exceptions 
supported  the  verdict  of  the  common  pleas,  we  affirm  the  Judgment 
of  the  district  court  without  deciding  whether  the  bill  of  exceptions 
is  part  of  the  record  or  not.    There  will  be  no  further  report. 

MOTION  DOCKET. 

2.  Swing  A  Mellen,  executors,  etc.  v.  Chatfleld  A  Woods,  execaton,  etc 
Suggestion  of  diminution  of  reoord  in  cause  No.  114,  Gtoneral 
Docket.    Motion  withdrawn  at  costs  of  applicant. 

6.  Swing  A  Mellen,  executors,  etc.  v.  Chatfieid  A  Woods,  executors,  etc 
Motion  for  leave  to  file  a  petition  in  error  to  the  District  Court  of 
Clermont  County.    Motion  withdrawn  at  costa  of  applicant. 

.6.  Swanger  v.  Lants.  Motion  for  leave  to  file  a  transcript  of  a  fume  pro 
tyne  order  and  to  amend  printed  record.     Motion  granted. 

ASnONMSNT  rOB  ORAL  ABOUXKirr. 

TViday,  J/^dfruary  1. 

176.  The  Cleveland,  Columbus,  Cincinnati  db  Indianapolis  R.  R.  Co.  f 

John  Paramore.    Error  to  the  District  Court  of  Richland  County. 
815.  The  Pittoburgh,  Cincinnati  A  St.  Louis  R.  R.  Co.  v.  Charles  F 

McDonald  by  n.  f .    Error  in  the  District  Court  of  Franklin  County. 
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^Ma^^  F^eibruary  15. 

840.  Windisoh,  Muhlhauser  A  Co.  v.  Henry   Hildebrant.    Error  to 
the  District  Ck>urt  of  Hamilton  County. 

807.  Jabez  Jones  v,  William  O.  Jones.    Error  to  the  District  Coort 
of  Williams  Cooaty. 
JFViday,  F^Otruary  22. 

871.  The  Little  Miami  R.  R.  Co.  v.  John  Fitspatrick.  Error  in  the  Dis- 
trict Court  of  Franklin  County. 

889.  The  National  (Hb  Manufacturing  Co.  v.  Jacob  Heathering^n. 
Error  in  the  District  Court  of  Belmont  County. 

JVtday,  Fe&niary  29. 

489.  Edward  Martin  v.  John  Alter  et  al.    Error  to  the  District  Court 

of  Muskingufn  County. 
458.  William  Williams  v.  William  F.  Sohats  and  wife.    Error  to  the 
District  Court  of  Franklin  County. 
N.  B.— Court  meets  for  the  hearing'of  oral  arguments  at  nine  o'dook 
A.  M.,  local  time. 

This  being  published  previous  to  the  making  up  of  the  docket  for  the 
January  term,  1884,  the  numbers  of  the  cases  are  those  of  the  January 
term,  1888. 


BUPSXMB  COVBT  COlOraSIOV. 


Hoir.  MotM  M.  OmAiiom,  OU^  ^^i^- 
Jwigm: 
H«ii.  OsoBAi  K.  Mash.  Hon.  FaAMELn  J.  Diokhaii 

Hon.  OHAEUi  D.  MAami.  Hon.  Jom  MoOaolit. 


OHIO  8VPKSKS   OOVBT. 

OXNKRAL  DOOKST. 

Oolumbua,  Ohio,  January  22, 1884. 
No.  768.  State  ex  rel.  Commissioners  of  Muskingum  County  v.  Board  of 

Public  Works.    Application  for  mandamus. 
OWSH,  J. 

1.  The  provisions  of  an  act  to  authorise  the  commissioners  of  Mus- 

kingum county  to  build  certain  bridges  therein  named  across  the 
Muskingum  river  and  state  canal,  passed  February  24, 1868  (66  Ohio 
L.  219),  and  an  act  amendatory  and  supplementary  thereto,  passed 
April 8,  1876  (78  Ohio  L.  274),  left  to  the  commissioners  the  determina- 
tion of  the  location,  within  the  prescribed  limits,  of  the  proposed 
bridge;  but  the  approval  by  the  board  of  public  works  of  the* 
"plan  "  of  the  bridge  as  distinguished  fjrom  its  **  location  '*  was  pre- 
requisite to  its  construction. 

2.  The  disapproval  of  the  '*  plan  "  by  the  board  of  public  works  upon 

the  sole  ground  of  objections  to  its  location,  being  unwarranted, 
a  writ  of  mandamus  may  properly  issue  to  require  it  to  exercise 
its  discretion  and  either  approve  or  disapprove  such  plan  wisbont 
regard  to  the  question  of  location. 
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8.  The  provisions  of  the  act  above  named  were  not  repealed  or  afllBeted 
by  section  4937  of  the  Revised  Statutes. 

4.  A  local  and  special  act  Is  not  repealed  or  otherwise  affedted  by  the  con- 
flicting provisions  of  a  subsequent  general  statute  on  the  same  sab- 
Ject,  unless  the  legislative  intent  that  such  effect  be  given  the  later 
enactment  is  clearly  manifest. 

6.  While  congress  may,  in  the  assertion  of  its  power,  under  the  constitu- 
tion, to  regulate  commerce  among  the  states,  exercise  control  over 
the  navigable  waters  within  this  state,  so  far  as  to  protect  and  im- 
prove their  free  navigation,  yet  while,  this  power  remains  dormant 
and  uneffectuated  by  legislation,  the  state  has  plenary  auiLcrity  over 
bridges  across  them,  and  there  is  nothing  in  the  ordinance  of  1787 
that  precludes  her  ft-nm  ezercisiugsuch  authority. 

0.  The  enactment  by  the  general  assembly  of  the  provisions  above 
named  for  the  construction  of  such  bridge,  is  an  assertion  by  the 
state  of  such  authority,  and  the  board  of  public  works  has  no 
power,  in  a  proceeding  to  compel  its  action  according  to  such  pro* 
visions,  to  question  the  right  of  the  state  to  authorize  the  construc- 
tion of  such  bridge,  or  otherwise  oppos«e  its  construction,  upon  the 
alleged  ground  that  the  navigation  of  the  waters  to  be  bridged  will 
be  thereby  obstructed. 

Peremptory  writ  awarded. 

Johnson,  C.  J.,  did  not  sit  in  this  esse. 

02.  Wm.  M.  Reed  et  al.  v.  Board  of  Education  et  al.  Error  to  the  Dis- 
trict Court  of  Stark  County. 

FOLLfiTTT,  J. 

On  a  school  district  treasurer's  bond,  conditioned  that  the  treasurer  ^^  as 
treasurer  of  said  school  district,  shall  faithfiilly  disburse,  according 
to  law,  all  such  funds  as  shall  from  time  to  time  come  into  his 
hands,'*  the  sureties  are  liable  when  the  treasurer  fails  to  deliver  to 
his  successor  in  of&ce  the  school  funds  that  had  so  come  into  his 
hands;  and  in  finding  the  amount  of  such  liability,  there  should  be 
included  the  amount  of  drafts,  and  certificates  of  deposit,  which, 
when  received,  would  have  been  paid  on  presentation,  and  which 
were  received  as  cash  by  such  treasurer. 

Judgment  affirmed. 

tl7.  James  Betts  and  John  D.  ^tts  v.  Alexander  Harper  and  others. 
Error  to  the  District  Court  of  Hocking  County. 

Okkt,  J. 

Tenants  in  common  of  real  estate  who  were  also  owners,  severally,  of 
personal  property,  may  dispose  of  the  same  by  will  by  uniting  in  s 
single  iustrument,'  where  the  bequests  are  severable  and  the  instru- 
ment IS  not  in  thn  nature  of  a  compact,  but  is,  in  effect,  the  will  of 
each,  revocable  by  him,  and  subject  to  probate  as  snch  several  will; 
and  where  the  instrument  is  not  offered  for  probate  until  the  death 
of  all  executing  it,  the  same  may  then  be  admitted  to  probate  as  the 
will  of  each  and  all  such  persons.  Walker  v.  Walker^  14  Ohio  St. 
157,  limited. 

Judgment  reversed. 
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14.  George  W.  bpangler,  et  ux.  v.  Elvira  Dukes.  Error  to  the  District 
Court  of  .Wood  County. 

JOHlfSON,  C.  J. 

1.  Where  a  husbaud  intending  to  make  a  provision  for  his  wife  in  lieu  of 

dower,  executes  and  delivers  to  her,"^  through  the  intervention  of  a 
trustee,  a  deed  for  a  portion  of  his  real  estate,  which  is  reasonable  in 
amount  and  value,  and  is  given  and  accepted  in  oonsideration  that 
she  release  all  claims  as  widow  against  his  estate,  and  theu  dies  in- 
testate, owning  other  real  estate,  in  which  she  is  entitled  to  dower  un- 
der the  statute,  she  may,  at  his  death,  elect  to  waive  the  provisions 
made  for  her,  and  claim  her  dower,  but  she  cannot  claim  both. 
(Rev.  SUta.  4189.) 

2.  If,  after  the  title  is  vested  in  her  by  such  conveyances,  the  unrecoru'ed 

deeds  are,  by  mutual  consent,  destroyed,  the  title  is  not  thereby  re- 
invested in  the  husband ;  neither  is  her  right  at  his  death  to  make 
such  election  divested,  although  by  such  destruction  of  the  deeds  it 
was  intended  to  reinvest  him  witli  the  title. 

3.  When,  after  commencing  an  action  to  quiet  her  title  to  such  provision, 

and  when  the  same  is  pending  and  is  being  contested,  she,  without 
being  fully  advised  as  to  her  rights,  claims  and  receives  dower  in  other 
lands,  sold  to  pay  debts,  she  may  still  be  permitted  in  furtherance  of 
Justice,  to  malte  her  election,  and  accept  such  provision  on  condition 
that  she  restore  to  the  estate  the  amount  so  received  as  dower,  and 
release  all  claims  to  dower  in  the  residue  of  her  husband's  lands. 

4.  Where  a  husband  during^  coverture  makes  a  provision  for  his  wife, 

in  full  of  all  her  claims  as  widow  against  his  estate,  including  her 
right  to  dower,  which  she  accepts,  and  he  dies  intestate,  she  is  not 
thereby  barred  of  her  right  to  the  year's  support  provided  by  law, 
oat  of  his  estate.  CbUier  v.  CdUier,  3  Ohio  St.  369,  followed  and  ap- 
proved. 
Judgment  reversed. 

28.  John  W.  Ball  v.  Ruftis  A.  White.  Error  to  the  District  Court  of 
Hocking  County. 

Per  Coki/lm. 

Manure  is  made  the  subject  of  Irn^eny  by  statute  (sections  0794  and 

6856,  Revised  Statutes),  although  at  the  time  of  taking,  it  savors  of 

the  realty. 
Judgments  reversed  and  cause  remanded. 

13.  The  SUte  ».  Fr3rslnger.  Error  to  the  Probate  Court  of  Van  Wert 
County.    Judgment  reversed.    No  further  report. 

16.  Second  National  Bank  of  Cleveland  v,  Dowling.  Eirror  to  the  Dis- 
trict Court  of  Cuyahoga  County.  It  being  made  to  appear  that  the 
judgment  sought  to  l>e  reversed  has  been  satisfied,  this  case  is  dis- 
missed. 

16.  Ciirti.  r  The  State.  Error  to  the  District  Court  of  Erie  Cornty. 
Jud^iri8Dt  affirmed.    No  further  report. 
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37.  Hanover,  administrator,  etc.  v.  Speny  et  al.  Error  to  the  IHatriet 
Ck>urt  of  Gnyahoga  Obnntj.  Dismtosed  for  wapt  of  preparation^ 
under  Rale  IV. 

29.  Chase  et  al.  v.  Pennock.  Error  to  the  District  Court  of  Delaware 
Coanty.    Dismissed  for  want  pt  plaintifTs  brief,  under  RuleUY. 

SO.  Plinn  V.  Pacific  Building  Association  No.  2.  Error  to  the  District 
Court  o(  Hamilton  County.  Dismissed  for  want  of  preparation, 
ander  Rule  IV. 

821.  Betts  V.  Harper  et  al.  Error  to  the  District  Court  of  Hocking 
^County.  Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings.   No  ftirther  report. 

▲SSIOKMXNT  FOR  ORAL  ARGUMENT 

Wedneaday^  January  80. 

522.  John  H.  Taphom  et  al.  v.  Marietta  A  Cincinnati  R.  R.  Co.,  as 

re-organised.    Error  to  the  District  Court  of  Hamilton  County. 
524.  Jane  Swanger  v,  Wm.  H.  Lantz  etal.    Error  to  the  District 

Court  of  Franklin  County. 

Wedneaday^  I^ebrvMry  6. 

546.  John  W.  Rutherford  et  al.  v.  Henry  Brachman  et  al.    Error  to 

the  District  Court  of  Hamilton  County. 
550.  Jacob  Harline,  executor,  etc.  v.  First  National  Bank  of  Xenia. 
Error  to  the  District  Court  of  Greene  County. 

Wednesday^  I^ebruary  20. 

457.  Chauncy  Winchell  v,  Frank  Froet.    Error  to  the  District  Ooari 

of  Portage  County. 
667.  Joseph  Rawson  et  al  v.  (George  Bogen  et  al.    Error  to  the  Dla- 
Wedneaday,  JF'ebruary  27. 

576.*  Leopold  Burckhardt  v.  Fourth  National  Bank  of  dncinnatf. 

Error  to  the  District  Court  of  Hamilton  County. 
584.  Wadsworth  Coal  Co.  v.  Silver  Creek  Mining  and  Railway  Go. 

Error  to  the  District  Court  of  Medina  County. 

Wednesday,  March  5. 

586.  AdinG.  Hibbs,  administrator,  etc  v.  Union  Central  Life  Insui^ 
ance  Co.    Error  to  the  District  Court  of  Franklin  County. 

594.  Ohio  Valley  Insurance  Co.  v.  James  S.  Kirk  et  al.  Ekror  to  the 
District  Court  of  Hamilton  County. 

Wedneaday,  March  12. 

596.  Abraham  Zimmerman  v.  Mary  Zimmerman.  Error  to  the  IHs- 
trict  Court  of  Mahoning  County. 

N.  B.— This  being  publislied  previous  to  the  making  up  of  the  docket 
for  the  January  term,  1884,  the  numbers  of  me  cases  are  those  of  th« 
January  term,  1883. 
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DIGEST  OF  CASES. 


Aftaej— iStfcU  BsUUe  Broker^-C&mmissions.'-To  entitie  a  real  estate 
broker  to  recover  dommiasions,  be  must  establish  his  employment  by 
preyious  authority  or  by  acceptance  of  bis  agency  and  adoption  of  hiaaci. 
TweVth  SI.  Mar.  Co.  v.  Jackson.  Pa.  Sup.  Ct.,  April  16, 1883.  14  Pitts.  L. 
J.  N.  8.  216. 


Attorasy—Cbniraef /or  OmnpensaHon—Champerty.'^A  contract  between 
a  plaintifT  in  an  action  and  his  attorney  therein,  by  which  the  former 
Agreed  to  pay  the  latter  for  his  services  a  certain  ^um  if  he  wins  the 
cause,  and  nothing  if  he  failed  to  do  so,  is  not  ehampertous  or  illegal. 
Canty  ▼.  LaUemar.    Minn.  Sup.  Ct.,  Nov.  24, 1888.    18  Cent.  L.  J.  80. 

OommoA  Ctarin—Negliffenee—jAiniting  IAcUfUity.-^A  common  carrier 
may  limit  his  liability  as  an  insurer  by  express  contract,  but  he  cannot  es- 
cape liability  for  negligence  by  the  words  '*  value  not  to  exceed  $100,'* 
inserted  in  the  bill  of  lading  ;  such  a  stipulation  is  contrary  to  public 
policy  and  void.  JiaUroad  Oo.  v.  Simpson.  Kans.  Sup.  Ct.,  Nov.  9,  1888. 
17  Rep.  44. 

Commen  Carrier— Duty  to  Oonsignee^D^very  of.  Wrong  Ooods.—A 
common  carrier  violates  no  duty  to  one  to  whom.  It  delivers  the  wrong 
goods,  although  the  latter  incurs  great  dnmages  by  such  mistake,  and  it 
was  caused  by  defendant's  want  of  care.  Owmingham  v.  Oreat  Northern 
JR.  Gb.    Eng.  Gt.  of  App.,  1888.    49  L.  T.  ^.  S.  394 ;  18  Cent  L.  J.  33. 


Oommea  QmnisT^Passenger^Negligfnee—Contrilnitory.—l.  A  passen- 
ger on  a  crowded  railway  car,  being  requested  by  the  conductor  to  go 
into  another  car  to  find  a  seat,  proceeded  to  do  so,  and  was  either  care  • 
leesly  or  purposely  Jostled  by  a  brakeman,  and  thrown  from  the  plat- 
form of  the  car:  JETefcf,  that  the  passenger  was  not  guilty  of  contributory 
negligence  in  obeying  the  directions  of  the-  conductor.  2.  Railway  com- 
panies are  bound  to  provide  safe  places  for  those  whom  they  accept  as 
passengers,  and  to  make  reasonable  provisions  for  seating  them.  8.  Car- 
riers are  under  a  duty  to  protect  their  passengers  firom  violence  from  all 
floaroes,  and  are  responsible  for  tl^e  negligent  and  wilful  wrongs  of  their 
servants,  snfliBred  or  done  in  the  line  of  their  employment.  JjottisvUle  B. 
Co.  V.  KeOesf.    Ind.  Sup.  Ct,  Oct.  20, 1883.  18  Cent.  L.  J.  52. 


Oerporatioa— Acftorcfmate  Lodges^-iSusp€nsion--Mandam%is.'--WheTe  a 
corporation  having  authority  to  establish  and  govern  subordinate  lodgea, 
anspendisuch  a  subordinate  lodge  or  its  members  for  non-complianoe  with 
ft&  illegal  order,a  mandamus  will  lie  to  restore  them  to  their  rights.  Orcmtf 
Lodge  of  the  Andeni  Order  <j/  UwUed  Workmen  ViStepp,  Pa.  Sap.  Gt,, 
Kov.  12^1888.    17  Rep.  61. 
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Contnot— ilfarria^e  Brokerage-'  Foittftty.— Senrioes  performed  in  se- 
cnring  a  marriage  connection,  are  not  a  valid  consideration  to  support 
an  agreement  to  release  a  debt.  Johnaon  v.  HunU  \ly.  0(  <»f  App.,  Sept 
20,1883.    18  Cent.  L.  J.  33. 

Corporation— Potoer  of  Individual  Member  to  Bvnd. — ^Unless  they  are 
authorized,  the  individual  members  of  a  corporation  eaiicotbind  it  by  ao 
express  provision,  nor  can  corporate  engagements  be  implied  from  Uieir 
unuathorized  or  unsanctioned  acts^  or  declarations.  Twel/ih  St.  Mar. 
Oo,  V.  Jackson.    Pa.  Sup.  Ct.,  April  16, 1883.    14  Pitts.  L.  J.  N.  S.  216. 

Corporation— A^Ae  of  Transferee  of  Unrecorded  Stock  to  Vote  at  Oor- 
poraie  JESfeceion.— Transfer  of  stock,  until  entered  upon  the  books  of  the 
company,  confers  on  the  transferee,  as  between  himself  and  the  com- 
pany, no  right  beyond  that  of  haviug  such  transfer  properly  entered 
Until  that  is  done,  or  demanded  to  be  done,  the  person  m  whose  name 
the  stock  is  entered  on  the  books  of  the  company  is,  as  between  himself 
and  the  company,  the  owner  tc  all  Intents  and  purposes,  and  particu- 
lafly  for  the  purpose  of  an  election.  People  v.  RobinJSon.  Oal.  Sup.  Ct., 
Dec.  10, 1K83.    1  West  Coast  Kep.  47. 

Criminal  lMW—A^\b%'-Q^anium  of  Proof.— To  establish  an  alibi,  it  in 
not  necessary  that  the  jury  should  be  satisfied  of  its  trust;  it  is  suffix 
oient  if  the  evidence  in  its  favor  predominates.  State  v.  Beed.  la.  Sup. 
Ct.,  Oct.,  1883.    17  Rep.  42. 

Criminal  l^w— Homicide— i>i/ing  I>eelaratione.—lTk  case^r  of  homicide, 
the  dymg  declarations  of  the  ded^aed  which  explain  bis  acts  and  con- 
duct, or  show  his  motives,  intent,  or  belief,  with  respect  to  such  acta  and 
conduct,  are  competent  evidence  in  behalf  of  the  accused,  as  well  Ste 
against  him.  Haney  \.  CdmmonwecUth.  Ky.  Ct.  of. App.,  June,  1883.  16 
Bep.  750. 


Criminal  Law  —  Jnfaney^  Protection  of  Cfourt  —  Oapaeii^  to  CbmmU 
CHtAe.— 1.  Where  appellant,  a  boy  under  fourteen,  was  indicated  for  a 
felony,  it  was  the  duty  of  the  court  sua  sponte  to  protect  him  from  all  ir- 
regular proceedings  during  the  trial,  and  even  without  objection  from 
his  counsel,  to  exclude  all  inadmissible  testimony,  as  that  the  .character 
of  the  brother  and  mother  of  a  boy  jointly  indicted  with  appellant,  were 
bad.  And  as  there  was  evidence  of  insanity,  the  jury  should  have  been 
instructed  that  if  appellant  did  the  act  in  consequence  of  his  youth,  or 
mental  infirmity;  not  knowing  the  wicked  character  and  his  responsi- 
bility, he  shonld  be  acquitted.  2.  The  evidence  of  malice  in  an  infant 
should  be  strong  beyond  all  doubt,  to  overcome  the  presumption  of  in- 
capacity to  commit  a  crime.  McClure  v.  CfommonweaUh.  Ky.  Ct.  of  App«, 
Nov.  24,  1883.    5  Ky.  Rep.  A  J.  468. 


Iiynnotion— i^ecum'n^  2Ve<paM.— An  Injunction  will  lie  to  restrain 
eontinuaily  reourriug  trespass  upon  real  property.  Turner  v.  ifiKeworl. 
Mo.  Sup.  Ct.,  Oct.  1833.    17  Rep.  66  > 
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HutlMU&d  aA4  WU^—AgeH^f^Duertian,^A  wife  deserted  by  her  hus- 
band, wLihoQt  her  faalt,  left  with  no  meaiiB  of  providing  for  her  family 
of  five  young  children,  except  a  very  limited  amount  of  money,  clothing 
and  fo<>d,  has  implied  authority  to  sell  the  personal  property  of  her  hns* 
band,  to  obtain  money  to  meet  her  neoe88itieB,although  they  are  not  then 
in  actual  suffering.  Bawaon  v.  SpcMgler.  la.  Sup.  Ct.,  Oct.  19, 1883.  18 
Cent.  L.  J.  29. 

Life  iBiuranoe— *'  Heirs ''  as  Ben^leiaries— Devise  o/  Proceeds  of  Policy, 
—Where  the  loss,  mentioned  in  a  policy  of  insurance,  is  made  payable 
to  a  person  or  designated  class  of  persons  (as  heirs  at  law  of  the  assured), 
the  money  so  made  payable  cannot  be  devised  to  a  different 
person  or  class.  Weisert  v.  MuefU,  Ky.  Ct.  of  App.,  '  Oct.,  188S. 
17  Rep.  46. 

Fire  Insaraaoe—LoM  Payable  to  Third  Person-^Parties.—Where  the 
loss  by  the  terms  of  a  policy  of  insurance,  is  payable  to  a  third  i>arty, 
the  insured  cannot  maintain  a  suit  to  recover  the  loss  without  authori- 
zation ftrom  the  beneficiary.  Lane  v.  18un  MtU,  Ins.  Ob.  La.  Sup.  Ct., 
1888.    17  Rep.  46. 

Married  Womaai— Judgment  by  Oon/eseion^JBuforcement.^ A  Judgment 
confessed  by  a  married  woman  can  be  enforced  only  in  the  single  in- 
stanoe  where,  when  a  conveyance  is  made  to  her,  it  forms  part  of  an 
agreement  under  which  she  takes  land  subject  to  the  condition  that  she 
shall  pay  its*price.  In  every  other  instance  it  is  void.  Vandike  v.  WUls. 
P|i.  Sup.  Ct.,  April  9, 1883.    14  Pitto.  L.  J.  N.  S.  217. 

Kertgage— ^M^tn^n^  of  Fractional  Parts—Priority  of  the  Paris.—  A 
mortgagee  may  assign  his  interest  In  fractional  parts  to  different  per- 
sons, and  stipulate  for  priority  of  payment  to  any  of  them  if  the  prop- 
erty should  not  bring  enough  to  pay  all  In  full.  There  is  nothing  in 
Moore^s  Appeal^  11  Norris  309,  at  variance  with  this  doctrine ;  in  that 
case,  the  distribution  of  the  ftind  was  made  j:>ro  rata  for  the  reason  that 
there  was  nothing  to  show  that  the  parties  had  agreed  otherwise.  The 
question  is  always  whether  priority  was  given  and  intended.  McLean^s 
Appeal.    Pa.  Sup.  Ct.,  April  80, 1883.    14  Pitt^.  L.  J.  N.  S.  219. 


Kaniepal  Gorporatioii— TFAe?*<  may  be  Sued.— A  public  municipal-cor- 
poration can  only  be  sued  in  the  court  of  the  county  of  its  situs.  Potts 
V.  PUt^lmrgh.   Pa.  Sup.  Ct.,  Oct.  22, 1883.    14  Pitts.  L.  J.  N.  S.  221. 


9egligenoe-—Cbn<ri&ue<^—2^p2oye.— Failure  to  perform  certain  speci- 
fied duty,  on  the  part  of  an  employe,  consisting  of  examination  of  a 
tramway  belonging  to  his  employers,  the  defendants,  whereby  defects 
in  said  track  would  presumably  have  been  discovered,  will  relieve  the 
employers  from  responsibility  for  damages  to  said  employe,  resulting 
from  an  accident  on  said  tramway  caused  by  a  defect  therein,  which  his 
inspection  was  intended  to  guard  against.  Cooper  v.  Butler,  Pa.  Sup. 
Ct.,  Oct.  1, 1883.    41  Leg.  Int.  25. 
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^•gUgnm— street  Bailway^Time  to  AUffht—Damoffea,--!,  It  to  tha 
duty  of  a  street  car  driver  to  give  passengers  a  reasonable  opportunity 
to  alight.  When  he  does  not  stop  a  sof&cient  time,  and  starts  before  ths 
passenger  has  stepped  off,  it  is  negligence.  2.  In  each  cases*  not  only 
actoal  bnt  prospective,  damages  should  be  allowed,  approximatively,  in 
the  exercise  of  a  sound  discretion.  Wdrdle  v.  New  Orieana  CUy  B,  Ob 
La.  Sup.  Ct.,  188S.    16  Rep.  751. 

Partlot—^eeion  by  Prineipal  Against  Cktrrier-^SHprneiU  fiy  Agent— 
The  owner  of  property  shipped  by  an  agent  in  his  own  name,  may  sue 
the  carrier  for  an  injury  thereto,  being  the  real  party  in  interest.  BaUr 
road  Oo.  v.  Simpeon.    Kans.  Sup.  Ct.,  Nov.  9, 1883.    17  Rep.  44. 


TUty^ing—De/ense-'JFVaiuiulent  Instrument»—A  party  will  not  be  per- 
mitted, on  grounds  of  public  policy,  to  aver,  by  way  of  defense,  that  a 
certain  instrument  executed  by  him  was  fraudulent,  and  given  to  perpe- 
trate a  cheat.  BaeeeU  v.  Shepardstm,  Mich.  Sup.  Ct.,  Oct.,  1883.  16  Rep. 
766. 

Sheriff— ^uMoW(iy  Outside  of  BaUiwick.—K  sheriff  can  not,  without 
direct  legislative  authority,  go  outside  his  bailiwick  to  make  service  of 
process  on  a  municipal  corporation.  PotU  v.  Pittabwrgh,  Pa.  Sap.  CL, 
Oct.  22, 1888.    14  Pitts.  L.  J.  N.  J.  S.  221. 

Tazatiea— ^Aarea  of  Trade  Cdrporation.— Where  there  is  no  legista- 
tive  authority  to  assess  the  shares  of  a  corporation,  not  a  moneyed  corpo- 
ration, bnt  a  membership  for  trade  purposes  only,  for  taxation,  no  tax 
can  be  levied  and  collected  thereon.  New  Orleans  Ootton  HjQck.  v.  Board 
of  Aaeeeeare.    La.  Sup.  Ct.,  Dec.  3, 1883.    17  Rep.  47. 

Trsipaii—7i<2e—i^»MeMi(m.— Where  the  action  is  in  damages  for  a 
.  permanent  injury  to  the  freehold,  the  plaintiff  must  show  title,  and  title 
will  not  be  presumed  from  possession,  under  claim  of  title.     Wmekeater 
V.  SteveM  Boint.    Wis.  Sup.  Ct.,  Oct.,  1883.    16  Rep.  734. 


Tolnntary  Ooaveyanoe—JSinttin^  Debts,— li  is  immaterial  whether  the 
donee  in  a  voluntary  conveyance  is  a  kinsman  of  the  donor  or  a  mere 
stranger;  in  neither  case,  whether  kinsman  or  stranger,  can  he 
daim  anything  thereunder  until  all  existing  debts  of  the  donor  have 
first  been  paid.  PftiUips  v.  Shipp,  *  Ky.  Ct.  of  App.,  Nov.  24,  1883.  6  Ky. 
L.Rep.<fcJ.460. 

Will— ISjfeee  of  OondUioniil  Bequest  that  Widow  ShaU  not  Be-Marr^.— 
When  a  bequest  of  personalty  is  made  to  a  testator's  widow,  upon  con- 
dition that  she  shall  not  re-marry,  and  there  is  a  bequest  over  in  case 
the  condition  is  broken,  it  shows  that  the  condition  was  not  intended  as 
a  menace,  but  as  a  basis  of  a  distinct  gift,  and  it  is  good,  although  the  be- 
quest over  be  to  the  persons  who  would  take  under  the  intestate  laws. 
Wilbert'8    Appeal,     Pa.    Spp.    Ct.,    Jan.    7,    1884.    14  Pitto.    Leg.   J. 
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CUttRTlNT  TOPICS. 


THE  CIBCXriT  COVBT  BUI. 

The  committee  of  the  State  Bar  AeBociation  appointed  to 
prepare  a  bill  to  carry  into  e£fect  the  recent  judicial  amend- 
ments to  the  constitution,  have  substantially  completed  their 
labors,  and  the  measure,  it  is  understood,  will  be  introduced 
into  the  general  assembly  during  the  coming  week. 

The  committee  have  endeavored  to  carry  out  the  leading 
views  of  the  Bar  Association.  They  made  no  attempt  to  des- 
ignate the  circuits,  leaving  that,  very  properly,  to  the  legis- 
lature, but  provide  that  they  shall  not  be  less  than  seven  in 
number.  Three  judges  shall  be  elected  in  each  circuit,  a 
majority  of  whom  shall  be  necessary  to  form  a  quorum  or  to 
pronounce  a  decision. 

The  judges  shall  be  elected  on  the  second  Tuesday  of  Octo- 
ber, and  their  terms  shall  be  six  years.  Of  the  three  elected 
at  the  first  election  one  shall  serve  for  two  years,  one  for  four 
years  and  one  for  six  years,the  terms  to  be  determined  by  lot  by 
the  governor  and  secretary  of  state.  The  salary  of  the  judges  is 
fixed  at  $4,000.  Two  terms  are  to  be  held  in  each  county 
each  year.  Cases  are  to  be  tried  in  the  order  in  which  they 
come  upon  the  docket,  except  that  in  cases  of  felony,  cases 
involving  the  validity  of  any  tax  or  assessment,  cases  invol- 
ving the  construction  or  constitutionality  of  any  statute  and 
proceedings  in  quo  warranto^ 'mandamus^  procedendo  and  Jiabeaa 
^orpu8y  may  be  taken  up  and  disposed  of  out  of  their  order  on 
the  docket.  That  judge  having  the  shortest  time  to  serve, 
not  holding  his  office   by   appointment  or  election  to  fill  a 
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vacancy,  shall  be  the  presiding  judge  of  the  circuit.  Any 
judge  may  be  transferred  by  the  presiding  judge  to  hold 
court  in  another  circuit  when  from  interest  or  otherwise  he 
is  precluded  from  sitting  at  any  term  in  his  circuit,  and  the 
chief  justice  of  the  supreme  court  may  direct  any  judge  to 
hold  court  in  any  circuit  other  than  his  own.  The  removal 
of  any  judge  out  of  his  circuit  shall  operate  to  vacate  his 
office. 

Several  changes  are  made  in  the  practice  as  it  stands  with 
respect  to  the  district  court.  A  final  injunction  is  not  sus- 
pended by  an  appeal  to  the  circuit  court,  unices  such  suspen- 
sion beallowed  by  two  circuit  judges.  Appeals  in  will  cases  are 
taken  away.  The  circuit  court  has  no  power  to  reserve  cases 
for  decision  to  the  supreme  court,  and  a  petition  in  error  to 
the  supreme  court  will  lie  to  a  judgment  reversing  and  re- 
manding the  cause  to  the  common  pleas  for  a  new  trial. 

The  committee,  consisting  of  Messrs.  Voris,  Minshall,  El- 
liott, Brown,  Dunn  and  Van  Fleet  spent  much  time  and 
labor  in  the  preparation  of  and  perfection  of  the  measure,  and 
their  labors  will  probably  receive  the  prompt  endorsement  of 
the  legislature. 


NOfES  OF  CASES. 

BEUOI0V8  BXUBF  OF  WITVSSB. 

In  the  case  of  Dedric  v.  Hopson,  17  N.  W.  Rep.  772,  the  Su- 
preme Court  of  Iowa,  recently  held  that  where,  upon  cross-ex- 
amination of  a  witness,  certain  questions  were  asked  him 
touching  his  religious  belief,  intending  to  show  that  he  did 
not  believe  in  a  future  conscious  state  of  existence,  he  could 
not  be  required  to  testify  to  his  want  of  belief  in  any  religious 
tenet,  nor  to  divulge  his  opinions  upon  matter.*  of  religious 
faith. 


PROPEBTT  IB  GOOD  WILL. 
The  Supreme  Court  of  Iowa,  in  the  recent  case  of  Carey  v. 
GunniRon,  17  N.  W.  Rep.  88l,  held,  in  an  action  in  which 
damages  were  claimed  as  resulting  from  the  wrongful  levy  of 
an  attachment  upon  a  stock  of  merchandise,  that  the  goodwill 
connected  with  any  trade  or  occupation  is  a  valuable  right, 


Ohio  Law  Journal.  923 

and  maybe  made  the  subject  of  barter  and  sale;  that  if  un- 
lawfully taken  away  or  destroyed,  the  law  will  award  compen- 
sation to  the  injured  party ;  and  that  where  customers,  who 
resort  to  a  particular  locality,  are -driven  therefrom  by  reas^m 
of  an  attachment  having  been  levied,  the  trade  loses  what  is 
known  qs  good  will  and  suffers  not  merely  a  lo?s  of  profits. 
The  court,  distinguishing  between  profit  and  good  will,  say: 
'^Wedo  not  understand  that  counsel  for  defendant  claims  that 
what  may  be  properly  called  good  will  is  not  the  subject  of 
contract,  and  that  one  acquiring  it  may  not  maintain  an 
action  for  its  deprivation.  But  he  insists  that  that  for  which 
defendant  seeks  to  recover  in  this  action  is  not  properly  good 
will,  but  rather  profits  of  trade.  The  distinction  between  the 
two  is  obvious.  Profits  are  the  gains  realized  from  trad^ ; 
good  will  is  that  which  brings  trade.  A  favorable  location 
of  a  mercantile  establishment,  or  the  habit  of  customers  to 
resort  to  a  particular  locality,  will  bring  trade.  This  advan- 
tage may  be  designated  by  the  term  *good  will.*  What  the 
trader  gets  from  the  trade  so  acquired,  are  profits.  If  by  any 
means  customers  are  driven  from  a  particular  locality  to  which 
they  resort  for  trade,  it  is  plain  that  the  trade  loses  that  which 
we  have  described  as  good  will.  In  the  case  before  us  the  evi- 
dence tended  to  show  that  customers  were  driven  from  the  lo- 
cality by  reason  of  the  attachment,  and  the  damages  resulting 
to  defendant  therefrom.     It  was  rightly  admitted." 


REPORTED    CASES. 


UABILITT  OF  8HBBI7F  FOK  MOVBT  PAIB  ATTQBnT  DT  CAUIS,  BITT 
WITHOUT  SPECIAL  AUTHOBITT  TO  BECBITB  IT. 

{Ohio  Supreme  Court.    January  15,  1884.) 

Calvin  r.  Bruen  et  al. 

1.  a  pennon  is  liable  for  his  failure  to  deliver  to  the  proper  parties  the 

money  paid  hioi  for  a  note  and  mortgage  taken  by  him  as  sheriff 
during  his  term  of  offlco,  lor  the  deferred  payment  of  purchase  money 
of  land  sold  on  partition,  although  no  special  order  of  distribution 
thereof  hnd  been  made  by  the  court,  and  the  money  was  paid  him 
after  the  expiration  of  his  term  of  otttce. 

2.  Such  liability  is  not  discharged  by  paying  the  money  to  the  attorney 

who  procured  the  partition  nale,  but  who  was  not  specially  anthor- 
i«ed  to  receive  the  same,  either  by  the  parliet*  entitled  thereto,  or  by 
order  of  court. 
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8.  Saoh  liability  may  be  enforoed  by  the  parties  in  interest  in  a  Joint 
action  against  saoh  person,  wiien  no  objection  is  made  for  mis- 
joinder ;^  nor  will  the  fact  tliat  the  person  sued  is  designated  as  "  the 
late  sheriff  of  H.  county,"  make  any  difference. 

Bbrob  to  the  District  Court  of  Hamilton  County. 

The  original  petition,  filed  in  the  court  of  common  pleas, 
alleged  that  Mary  Bruen  and  her  co-defendants  in  error  were 
tenants  in  commoQ  of  a  tract  of  land  of  which  she  sought  par- 
tition, and  that  such  proceedings  were  had  thereon  ;  that  the 
court  found  Mary  Bruen  the  owner  of  one-seventh,  and  John 
McAuley,  William  McAuley,  James  McAuley,  Margaret  Fer- 
ris and  Jane  E.  McAuley,  one-seventh  each ;  that  the  plaint- 
iff in  error,  who  was  then  sheriff  of  Hamilton  county,  was 
ordered,  by  proceedings  had  in  said  cause,  to  sell  the  real  es 
tate  according  to  law;  that  he  sold  the  premises  to  Azariah 
Compton,  and  that  the  sale  was  confirmed,  and  the  sheriff, 
among  other  things,  was  ordered  to  take  said  Compton's  note 
for  one-third  of  the  purchase  money,  to  wit;  11,047.90,  payable 
in  two  years  from  the  date  of  sale,  with  interest;  but  Comp- 
ton  gave  this  note   to  defendant,  Calvin,  as  sheriff  of  the 
county,  instead  of  to  the  plaintiffs,  which  money,  the  petition 
says,  was  due  and  owing  lo  the  plaintiffs  as  and  for  their  in- 
terest in  said  lands;  that  on  the  twenty-ninth  of  January, 
1867,  Compton  piid  the  note  to  the  defendant,  as  sheriff  of 
the  ounty,  to  wit:  $1,174.92,  and  the  note  was  thereupon 
surrendered,  without  the  consent  of  plaintiffs,  to  the  maker  ; 
that  there   is   now  due   to  them  from   Calvin,  as  sheriff,  the 
sum  of  SI,  174. 92,  with  interest  from  January  29,  1867,  being 
the  amount  received  by  him  as  above  stated,  for  which  they 
ask  judgment. 

Calvin  answered  that  the  only  orders  of  distribution  ever 
mide  in  the  case  in  the  petition  described,  are  three,  respec- 
tively made  and  entered  November  14,  1864;  December  12, 
1864 ;  and  February  16, 1865 ;  and  he  averred  that  he  had 
fully  complied  with  and  obayed  all  and  singular  the  provis- 
ions of  the  orders,  and  in  obedience  thereto  that  he  had  paid 
all  the  moneys  received  by  him  from  the  proceed:^of  the  sale 
to  said  0.  &  E.  T.  Brown,  the  attorneys  therein  named,  and 
holds  their  receipts  therefor. 

The  entry  of    November   14,    1864.  finds    the    respective 
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interests  of  the  parties,  aad  it  was  therefore  ordered,  that,  by 
the  oaths  of  the  three  named  commissioners,  partition  be 
made  of  the  premises  in  said  proportions. 

The  entry  of  December  12,  1864,  ftnds,  upon  the  return  of 
the  sheriff  and  the  report  of  the  commissioners,  that  the 
same  are  correct,  and  in  conformity  with  law,  and  approves 
and  confirms  the  same,  and  neither  of  the  parties  electing  to 
take  the  premises  at  the  valuation,  orders  that  the  prem- 
ises be  sold  at  public  sale,  by  the  sheriff  of  the  county,  ac- 
cording to  law,  and  that  he  return  his  proceedings  in  the 
premises  to  this  court  without  delay. 

The  entry  of  February  16,  186r5,  is  to  the  effect  that  the  said 
Isaac  and  Mary  Bruen  appear  by  0.  &  E.  T.  Brown,  their  at- 
torneys, and  on  their  motion  the  court  approves  the  salo ; 
and  it  appearing  that  the  purchaser  desires  to  pay  two-thirds 
of  the  purchase  money  in  cash,  and  that  the  defendants  are 
willing  to  receive  the  same,  it  is  ordered  that  the  sheriff  re- 
ceive the  said  two-thirds  of  the  purchase  money,  and  take  a 
note  secuied  by  mortgage  for  the  one-third  payment  in  two 
years,  with  six  per  cent,  interest,  and  the  sheriff  was  ordered 
to  convey  the  premises  to  the  purchaser  in  fee  simple. 

^*  And  it  is  further  ordered  that  the  said  sheriff,  out  of  the 
moneys  in  his  hands,  pay,  first,  the  costs  of  this  suit,  taxed  at 

S ,    including  a  counsel  fee   to   0.  &  E.   T,   Brown  of 

$300,  one-half  of  said  fee  to  be  paid  by  plaintiff,  and 
the  residue  of  said  moneys  to  be  paid  to  said  attorneys  to 
be  distributed  to  the  said  parties  in  the  proportion  set  forth 
in  the  former  order  of  this  court;  and  that  said  attorneys  file 
the  receipts  for  said  moneys  paid  to  said  parties  in  this  cause." 

Thereupon  follow  two  receipts,  both  signed  by  O.  A  E.  T. 
Brown,  one  dated  February  20,  1865,  from  R.  Calvin,  sheriff, 
for  $1,653.12,  being  the  amount,  received  by  said  sheriff  in  the 
case,  less  the  costs  in  the  action,  and  being  the  sum  ordered 
by  the  court  to  be  paid  0.  &  E.  T.  Browi,  attorneys  for  the 
several  parties  in  the  cause.  The  second  receipt  isdated  Janu- 
ary 30,  1867,  from  R.  Calvin,  shc»riff,  for  $1,175.04,  being  the 
amount  received  by  R.  Calvin  on  note  of  purchaser,  in- 
cluding interest. 

But  the  defendants  in  error  filed  a  general  demurrer  to  such 
answer,  which  was  sustained,  and  judgment  rendered  in  favor 
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of  the  defendants  in  error  against  the  plaintiff  in  error,  for 
$1,793.89.  To  reverse  this  judgment,  a  petition  in  error  was 
filed  in  the  district  court,  setting  up  as  error  that  the  court  of 
common  pleas  erred  in  sustaining  the  demurrer  of  the  de- 
fendants in  error  to  the  answer  of  the  plaintiff  in  error,  and 
in  entering  judgment  for  the  defendants  in  error.  The  dis- 
trict court  affirmed  the  judgment  of  the  common  pleas, 
and  to  reverse  this  judgment  the  present  petition  in  error  is 
filed. 

Hoadly,  Johnson  &  Cobtton,  for  plaintiff  in  error. 

O.  W,  Oowan,  for  defendants  in  error. 

FoLLETT,  J.  Calvin's  term  of  office  as  sheriff,  expired  Janu- 
ary 2,  1867,  and  he  had  retained  the  note  and  mortgage  in  his 
p)sde8sion,  and  received  the  money  paid  thereon  January  29, 
1867. 

The  statute  then  in  force  (S.  jfe  C.  p.  897,  §  10),  read  :  '*  And 
the  said  money  or  securities  shall  be  distributed  and  paid  by 
ord«r  of  said  court,  to  and  amongst  the  several  parties  entitled 
to  receive  the  same,  in  lieu  of  their  respictive  parts  and  pro- 
pjrtionii  of  said  real  estate  or  estates,  according  to  their  jui^t 
righto  and  proportions.*'  It  isnot  claimed  that  any  other  party 
had  any  right  toor  intere^  in  this  money  or  securities.  And  the 
money  or  securities  have  not  been  distributed  and.  paid  to  the 
defendants  in  error,  who  were  founl  to  b?  the  parties  entitled 
to  receive  the  same.  It  is  se^a  by  the  answ(*r  of  Calvin  that 
the  court  did  not  order  this  money  or  securities  to  be  paid  to 
O.  &  E.  T.  Brown ;  and  as  attorneys,  they  had  no  authority  to 
receive  auy  part  of  that  last  payment.  The  services  required 
of  them  had  ceased,  and  by  ord-r  of  the  court  they  had  been 
piid  out  of  other  funds.  Their  receipts  from  Calvin,  on  Janu- 
ary 30,  1867,  of  money  paid  them  by  Calvin,  wa^  no  distri- 
bution or  payment  to  the  dpfendants  in  error,  who  were  th^ 
pa'-ties  -ntitied  to  receive  the  proceeds  of  the  land  thus  sold 
iu  partition. 

The  original  action  was  by^  defendants  in  error,  agaio£:t 
Richard  Calvin,  late  sheriff  of  Hamilton  county,  Ohio,  to  the 
form  of  which  action  no  objection  wa^  made  in  the  court  hj- 
low,  and  now  it  is  too  late.  The  omission  of  a  fjpecific  order 
of  court  to  pay  this  money  or  hand  the  securities  to  the  proper 
parties,  was  fully  provided  for  by  the  Ftatute  directing  the 
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same  to  ''be  distributed  and  paid  *  *  *  to  and 
amongst  the  several  parties  entitled  to  receive  the  same." 

The  case  of  Preston  v.  CompUm,  30  Ohio  St.  299,  is  not  like 
this  case.  The  defendants  in  error  can  stand  upon  their  own 
rights,  and  they  can  hold  the  plaintiff  in  error  liable  for  the 
money  so  received  for  them  by  him,  whether  he  obtained  it 
rightfully  or  wrongfully,  as  sherifif,  or  after  his  term  of  office 
had  expired. 

The  case  of  Brobst  v.  Skillen,  16  Ohio  St.  382,  sustains  this 
conclusion. 

There  was  no  error  in  the  district  court,  and  the  judgment 
is  affirmed,  with  costs. 

[To  appear  in  39  Ohio  St.]  Judgment  affirmed. 


ABATEKEHT   OF   ACTI0K-PB0MI8B0BT   NOTE— EXTSKBIOV   BT  PAT 
KENT  OF  ADVANCE  INTEBEST. 

{Okio  Supreme  Oourt.    January  16, 1884.) 

Gard  v.  Neff. 

1.  Where  an  action  is  prosecated  by  A.,  gaardian  of  B.,  on  an  instru- 

ment payable  to  **  A.,  guardian  of  B.,*'  the  fact  that  the  ward  becomes 
of  age  pending  the  suit,  affords  no  ground  to  abate  it. 

2.  The  payment  of  interest,  in  advance,  upon  a  promissory  note  is  not, 

of  itself,  conclusive  evidence  of  a  cont  ract  to  extend  the  time  of  pay- 
ment of  tlie  note  for  tiie  time  for  whicli  interest  may  have  been  thua 
paid. 

Error  to  the  District  Court  of  Clarke  County. 

On  December  1,  1871,  Eli  J.  Gard  as  principal,  and  Benj\ 
M.  Gard  as  surety,  gave  to  Adam  Neff,  tlie  guardian  of  Edgar 
J.  Barr,  a  minor,  their  promissory  note  of  the  following  tenor: 
**8500.  Ono  year  after  date,  we  or  either  of  us,  promise  to  pay 
to  Adam  Neff,  guardian  of  Engine  J.  Barr,  or  order,  the  sum 
of  five  hundred  dollars,  with  inter^-st  from  date,  at  the  rate  of 
eight  per  cent,  per  annum,  value  received.  Interest  payable 
annually. 

''  Deeember  1,  A.  D.  1871.  [j^igncd]  E.  J.  Card, 

"  B.  M,  Gard." 

On  May  17,  1875,  Neff,  being  still  such  guardian,  com- 
menced an  action  in  tlie  court  below  on  this  note,  des^eribinp 
himself  in  his  petition  as  such  guarcJian,  alleging  tlie  niii.o» 
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ity  of  his  ward,  his  own  guardianship,  the  non-payment  of 
the  note,  except  certain  credits,  and  praying  judgment  upon 
it.  The  defendant,  Benj.  M.  Gard  (now  plaintiff  in  error),  an- 
swered separately,  alleging  payment  by  the  principal,  on  the 
twenty-ninth  day  of  August,  1873,  of  $50,  and  an  agreement 
in  consideration  thereof,  between  the  principal  and  the  plain- 
tiff, to  extend  the  time  of  payment  of  the  note  for  two  years 
from  September  1,  1873,  which  payment  and  agreement  he 
alleged  to  have  been  without  his  knowledge  or  consent, 
whereby  he  claimed  to  be  diRcharged  from  liability  on  the 
note. 

Among  other  indorsments  upon  the  note  is  the  foUowins: 
"August  29,  1873,  received  interest  in  advance  from  the  first 
day  of  September,  1873,  two  years  in  advance" — the  amount 
of  which  the  defendant  alleges  was  the  $50,  mentioned 
above. 

The  plaintiff  joined  issue  by  reply  with  these  allegations 
of  payment-  and  agreement,  and  alleged  fraud  and  misunder- 
standing in  the  making  or  procurement  of  the  indorsment  of 
August  29,  1873.  Upon-  the  plaintiff's  ward  attaining  his 
majority,  the  defendants  filed,  upon  leave,  a  joii^t  supplemen- 
tal answer  alleging  this  fact  and  praying  that  the  action, 
for  that  reason,  be  dismissed.  The  plaintiff's  demurrer  to  this 
pleading  was  sustained  and  tlie  defendants  excepted. 

Upon  the  trial,  each  party  gave  evidence  tending  to  main- 
tain the  issues  on  his  part,  and  at  the  conclusion  of  the  testi- 
mony, after  the  general  charge,  the  court  charged  the  jruy  (tt) 
which  the  defandant  excepted),  as  follows : 

"  The  payment  of  interest  in  advance,  is  not,  of  itself,  con- 
clusive evidence  of  a  contract  lo  extend  the  time  of  the  pay- 
ment for  the  term  for  which  interest  may  have  been 
thus  paid,  but  is  a  strong  circumstance  to  be  looked  to 
by  the  jury  in  determining  the  existence  of  the  contract 
claimed." 

The  general  charge  is  not  in  the  record,  nor  does  it  appear 
that  the  above  was  all  that  was  given  upon  tho'Same  subject. 

The  verdict  and  judgment  were  for  the  plaintiff  below. 

The  sustaining  of  the  demurrer  to  the  supplemental  an- 
swer, and  the  giving  of  the  above  instruction,  are  the  alleged 
errors  assigned  as  grounds  of  reversal  of  the  judgments  below. 
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Kiefer  &  White,  for  plaintiff  in  error. 

Oeorge  Spence  and  J.  K.  K.  M^wer^  for  defendant  in  error. 

Owen,  J.  1.  Was  there  error  in  holdinfi^,  by  sustaining  the 
demurrer  to  the  supplemental  answer,  that  the  coming  to  his 
majority  by  the  ward  of  Neff,  was  no  ground  for  the  dismissal 
of  the  action  ? 

The  propositions  contended  for  by  the  plaintiff  in  error,  are 
that  the  note  in  suit  was  a  contract  for  the  ward;  that  the 
proceeds  belonged  to  him  ;  that  the  beneficial  interest  was  his ; 
that  Neff  is  named  in  the  note  and  the  suit  because  of  the  dis- 
ability of  the  ward  to  contract. or  sue ;  that  upon  the  ward  com- 
ing to  his  majority,  the  disability  and  the  guardianship  at 
once  determined,  and  with  them  the  right  of  the  plaintiff  fur- 
ther to  prosecute  the  action. 

We  are  not-called  upon  to  consider  the  respective  relationB 
which  the  guardian  and  ward  sustained  to  this  note  or  its  pro* 
ceeds,  nor  to  cx>n8ider  the  power  of  the  guardian  to  bind 
his  ward  by  the  act  of  taking  the  note,  or  of  bringing  suit 
upon  it,  for  if  he  had  no  such  power,  there  clearly  was  no 
error,  and  if  the  position  contended  for  is  sound,  the  form  of, 
and  parties  to,  the  action,  were  abundantly  provided  for  by  sec- 
tions twenty-five  and  twenty-seven  of  the  Code  of  Civil  Pro- 
cedure, S.  &  C,  Stat.  951  and  953,  which  provide  that  every 
action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  that  a  person  with  whom  or  in  whose  name  a 
contract  is  made  for  the  benefit  of  another  *  *  may  bring  an  action 
without  joining  with  him  the  person  for  whose  benefit  it  is 
prosecuted.  The  promise  of  the  defendants  was  to  pay  Nefe 
who  was  named  as  guardian ;  the  action  was  by  Neff,  as  plain- 
tiff, although  described  as  guardian.  His  right  to  ** prose- 
cute'' the  action  was  clear,  and  no  error  intervened  in  the  re- 
fusal to  dismiss  the  action  or  order  its  abatement  upon  the 
ward's  reaching  his  majority. 

2.  Did  the  court  err  in  charging  the  jury  that :  "  The  pay- 
ment of  interest  in  advance  is  not  of  itself  conclusive  evi- 
dence of  a  contract  to  extend  the  time  of  the  payment  for  the 
time  for  which  interest  may  have  been  thus  paid?" 

The  plaintiff  in  error  has  marked  for  attack  a  single  frag- 
ment of  the  charge.  If  the  instruction  complained  of  is  erro- 
neous, it  is  so  because  payment  of  interest  in  advance  is  of 
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itself  conclusive  evidence  of  a  contract  to  extend  the  time  of 
payment.  That  such  payment  of  interest  implies  such  aeon- 
tract  ;  is  prima  facie  evidence  of  it ;  is  sufficient  evidence  of  it ; 
are  propositions  supported  by  numerous  cases  cited,  and  we 
"have  no  disposition  to  question  their  entire  soundness.  But 
no  case  is  presented  going  beyond  this. 

Payment  is  not  itself  a  contract.  It  presupposes  the  exist- 
ence of  a  contract  to  b^  in  part  perform3d  by  payment.  Upon 
the  principle  contended  for,  the  mere  physical  fact  of  payment 
of  interest  in  advance  of  such  pare  performance,  would  con- 
clude ail  controversy  as  to  the  contract  under  which  it  was 
made,  and  exclude  every  inquiry  concerning  fraud,  mistake, 
misunderstanding,  qualifying  conditions,  or  other  circum- 
stances affecting  the  integrity  or  force  of  the  contract  itself. 

This  would  contravene  an  elementary  principle.  The  court 
was  right. 

[To  appear  in  39  Ohio  St.]  Judgment  affirmed. 


PB0MI880BT   VOTS-IMPLISB  AOBESXXLT   TO   SXTSHD   TIXX— PAT 
MBirr  OF  IKTSBB8T  YALID  COVSIOSBATIOH  FOB  SXTXVBIOV. 

{Ohio  Supreme  Oburt  Oointnission.     Deoember  12, 1S83.) 

OsBORN,  Satcamp  &  Co.  V.  Low. 

1.  A  vaUd  agreement  for'extenalon  of  time  of  payment  of  a  promiaaory 

note  need  not  be  expresA^  hat  may  be  implie^l  and  made  oat  by  cir- 
oumstances,  in  wliich  a  right  to  Bue  in  not  reserved. 

2.  Ttie  payment  of  usurious  interest  in  advauoe,  and  an  agreement  to  pay 

interest  at  the  legal  rate  name-l  in  the  note  previously  delivere<1, 
constitute  a  valid  consideration  for  a  definite  extension  of  time  of 
paymentf.  And  when  such  agreement  is  made  without  the  know- 
ledge and  consent  of  the  surety,  he  is  thereby  discharged.  Jones  v. 
Brown,  11  Oh\o  St.,  cited  and  explained. 

Error  to  the  District  Court  of  Montgomery  Countv. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mirshall  &  Ootlshally  for  plaintiffs  in  error. 

/.  0.  Lowe  and  Young  &  Youngy  for  det'endant  in  error. 

Martin,  J.  The  defendant  in  error,  Low,  was  {Plaintiff  below. 
The  original  action  was  in  the  Superior  Court  of  Montgomery 
Cojnty,  upon  a  promissory  note  a  copy  of  which  is  as  follow?  : 

*'  $1,000.  DAYroN,  Ohio,  April  1,  1876. 

*'  One  year  after  date  we  promise  to  pay  to  the  order  of 
D.  B.  Low,  one  thousand  dollars,  for  value    received,  with 
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interest,  at  eight  per  cent,  per  annum,  payable  at  Citizens' 
Bank,  Dayton,  Ohio.  Wilkison  &  Evans, 

"  OSBORN,  SaTCAMP  &  Co." 

Upon  said  note  is  the  following  indorsements : 

**  April  14,  1877,  received  on  the  within  note  interest  in 
full  to  April  1, 1878.     D.  B.  Low. 

"  April  6,  1878,  received  on  the  within  note  interest  in 
full  to  April  1, 1878.     D.  B.  Low. 

'^  Received  on  the  within  note  interest  up  to  April  1, 
1879.     D.  B.  Low,,  per  C.  M.  Low." 

The  plaintiffs  in  error,  Osborn,  Satcamp  &  Co.,  were  sureties, 
and  answered  that  the  plaintiff,  by  successive  agreements 
with  the  principal  makers,  in  April  of  the  years  1877,  1878 
and  1879,  extended  the  time  of  payment  for  one  year  on  each 
occasion,  and  thereby  discharged  the  sureties. 

The  reply  was  a  general  denial  of  the  averments  of  the 
answer. 

On  the  trial  of  this  issue  in  the  superior  court,  judgment 
was  rendered  against  the  sureties. 

A  motion  for  a  new  trial  on  the  ground  that  the  verdict 
was  contrar}'  to  the  evidence  was  overruled,  and  a  bill  of  ex- 
ceptions containing  all  the  testimony  was  allowed. 

On  error  to  the  district  court,  the  judgment  wa9  aflSrmed. 
And  to  reverse  the  judgment  of  the  district  court,  this  case  is 
here. 

The  material  facts  are  not  controverted  and  are  as  follows : 

In  April,  1876,  Low  loaned  Wilkinson  &  Evans  $1,000,  upon 
a  verbal  agreement  that  the  loan  should  be  at  the  rate  of  ten 
per  cent,  per  annum,  of  which  the  usurious  two' per  cent,  was 
to  be  paid  in  advance,  and  that  they  were  to  have  the  money 
as  long  as  they  wanted  it  by  paying,  at  the  end  of  each  year, 
the  accrued  interest  and  the  usurious  two  per  cent,  in  advance ; 
and  thereupon  the  note  sued  on,  payable  one  year  after  date 
with  eight  per  cent,  interest  from  date,  was  delivered  and  the 
usury  twenty  dollars  paid  down. 

In  April,  1877,  thenote  having  matured,  the  principals  paid 
the  accrued  eight  per  cent,  interest,  and  also  twenty  dollars, 
being  the  usuriors  two  per  cent,  interest  for  the  second  year. 

In  April,  1^878,  the  second  year  having  expired,  they  paid 
the  accrued  eight  per  cent,  interest  for  that  year,  and  also  the 
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same  usurious  two  per  cent,  interest  in  advance  for  another 
year. 

In  April,  1879,  at  the  end  of  the  third  year,  they  paid  the 
interest  due  on  the  note  for  that  year  at  the  rate  of  eight  per 
cent. 

The  extensions  and  the  agreements  therefor  were  made 
without  the  knowledge  or  consent  of  the  sureties.  No  express 
agreement  for  an  extension  was  made  after  the  delivery  of  the 
note. 

The  assignment  of  error  relied  on  is,  that  the  verdict  of  the 
jury  is  contrary  to  the  evidence.  The  burden  %a8  on 
the  sureties  to  prove  that  one,  at  least  of  the  extensions 
granted' by  the  creditor,  was  upon  a  definite  agreement 
O^atided  on  a  sufficient  consideration. 

We  are  of  the  opinion  that  the  acts  of  the  parties  after  the 
maturity  of  the  note,  fully  evidence  such  agreements. 

The  repeated  renewals  and  payments  of  accrued  interest  at 
the  le^al  rate,  and  of  usury  in  advance  for  the  enSuing  year, 
are  of  themselves  evidence  of  the  intention  of  both  partiea  to 
effect  extension  of  the  time  for  the  successive  annual  terms. 
They  are  acts  so  deliberate  and  precise  as  to  exclude  even  a 
suspicion  of  inadvertence  or  mistake.  And  when  unaccom- 
pained  by  a  reservation  of  a  right  to  sue,  they  possess  all  the 
elements  of  a  contract. 

Paymjent  of  the  usury  in  advance  and  the  agreement  to  pay 
the  legal  rate  stipulated  in  the  note,  constitute  a  valid  consid- 
eration. 

FawceUv.  FreahuxUer,  31  Ohio  St.  637,  and  the  Ohio  cases  there 
cited. 

We  thus  find,  independently  of  the  parol  agreement  made 
at  the  inception  of  the  loin,  «a  valid  contract  for  extension 
made  by  the  creditor  with  the  principal  debtor,  without  the 
knowledge  or  consent  of  the  sureties.  And  this  discharges 
them  unli»ss  the  implied  aj?reem^nt  is  overcome  by  the  testi- 
mtmy.  That  such  <con tract  need  not  be  express  and  may  be 
established  by  circumstance^  admits  of  -no  doubt.  The  prin- 
ciple isstated  by  Parker,  C.  J.,  in  Bank  v.  Colconi,  15  N.  H.  119, 
as  follows  :  "  TSe  reception  of  the  interest  in  advance  at  sev- 
eral times  furnished  evidence  of  a  contract  to  delay,  and  there 
is  no  evidence  of  a  reservation  of  a  right  to  sue  on  any  of  these 
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occasions.  This  also  would  have  operated  to  discharge  the 
defendant  if  without  his  assint  and  there  had  haen  no  subse- 
quent transaction  to  which  he  was  a  party." 

Defendant  in  error  claims  that  the  record  shows  no  binding 
contract,  and  that  this  case  is  identical  with  Jones  v.  Brown, 
11  Ohio  St.  601. 

It  is  true  that  the  parol  agreement  was  merged  in  the  note. 
Whether  in  an  issue  like  this  it  is  competent  evidence  as  a 
mere  circumstance  to  show  the  intention  of  the  subsequent 
acts  and  assist  in  raising  a  presumption  of  agreement,  we  need 
not  determine.  For  the  sole  purpose  of  fortifying  the  pre- 
sumption already  raised  from  the  acts  of  the  parties  in  this 
case,  it  was  unnecessary,  and  hence,  in  a  very  strict  sense,  inad- 
missible in  chief. 

The  case  oi  Jones  v.  Brown,  supra^  was  substantially  like  the 
case  in  hand,  with  the  siKuificant  exception  that  the  note 
taken  by  the  creditor  was  payable  immediately.  There  were 
£he  same  parol  agreement  and  yearly  extensions,  and  similar 
annual  payments  of  usury  in  advance  and  of  accrued  interest. 
The  court  held  that  whilst  the  creditor  received  in  advance 
the  usury  for  the  first  year,  he  effectually  reserved  a  right  to 
sue  by  taking  a  note  payable  immediately  ;  and  as  there  was 
no  express  promise  made  at  the  beginning  of  the  subsequent 
years,  the  same  intent  to  indulge  with  a  right  to  sue  reserved, 
obtained  as  in  the  first  year. 

In  the  case  at  bar  the  record  affirmatively  shows  that  there 
was  no  such  reservation  made  at  the  time  the  note  was  given, 
or  on  any  subsequent  occasion. 

The  district  court,  therefore,  erred  in  affirming  the  judgment 
of  the  superior  court. 

[To  appear  in  40  Ohio  St.]  Judgtnent  reversed. 


WHRH  ACCEPTAHCE  OF  HOTE  0?  IKDIVIOUAL  PABTKEB  BELEA8E  OF 
FIRM  V0TE-PABTIS8  IH  PBOCEEDIKO  IN  EBBOB. 

(Ohio  Supreme  Court  Commission,    Jauuary  15,  1SS4.) 

Bank  v.  Green. 

1.  If  the  holder  of  the  promissory  note  of  a  firm,  after  its  dissolution,  ac- 
cepts the noteof  one  of  the  partners,  pa3'able  at  a  future  date,  re- 
taining interest  for  said  time  by  discount,  and  agrees  to  releaae 
the  other  partner,  no  action  on  the  firm  note  can  ^e  maintained. 
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2.  Saoh  agreement  may  be  implied  from  the  acta  of  the  parties. 

S.  Tlie  omiislon  as  party,  to  a  petition  in  error,  of  one  of  the  defendants 
in  the  ooart  below,  will  not  deprive  the  reviewing  oourt  of  Jurisdic- 
tion of  the  case. 

4.  In  such  a  case,  if  the  defendant  in  error  in  the  district  court  does  not 
there  complain  of  a  defect  of  parties,  and  that  court  reverses  the 
judgment  below,  this  oonrt  will  not  permit  him  to  make  such 
objection  here ;  and  if  it  affirmatively  appears  that  the  ludgment 
of  reversal  will  not  materially  and  injuriously  atfect  the  rights 
claimed  in  the  original  case  by  the  absent  partv,  this  court  will  not 
interfere  with  it. 

Error  to  the  District  Court  of  Athens  County. 

Milbury  M.  Green  and  George  T.  Gould,  partners  in  two  firms 
styled  **M.  M.  Green  <fe  Company  "  and  the  "  Salina  Salt  and 
Coal  Company,"  dissolved  on  April  22,  1873.  Gould  took  all 
the  firm  assets  and  agreed  to  pay  all  the  debts.  The  First 
National  Bank  of  Athens  held  notes  of  the  firms,  amongst 
which  were  the  following:  one  dated  January  29,  1873,  for 
S4,000,  due  May  1,  1873;  one  .of  same  date,  for  $1,000,  due 
same  date ;  and  one  of  same  date,  for  $2,000,  due  January  1, 
1883.  The  bank  had  notice  of  the  dissolution,  and  that 
Gould  took  the  assets  and  was  to  pay  all  the  debts.  On  May 
19,  1873,  it  stamp?d  said  three  notes  "  paid,"  and  surrendered 
them  to  Gould,  taking  from  him  two  new  not6s for  $4,000 each 
— one  payable  in  ninety  days  and  the  other  in  four  months.. 
These  notes  were  signed — the  first 

"G.  T.  Gould, 
*'  M.  M.  Green  &  Co.," 
and  the  second 

"  Salina  Salt  &  Coal  Co., 
' '  *'  G.  T.  Gould." 

The  proceeds  of  these  two  note?^  sufficed  to  pay  said  three 
firm  notes,  including  interest  to  Miy  19,  1873,  the  discount  on 
the  new  notes  and  also  to  place  to,  Gould's  individual  credit 
$227.11.  This  was  checked  out  by  him  on  his  individual 
chi?ck.  The  rate  of  the  'liscount  was  eight  per  cent.  Adding 
these  new  notes  toother  firm  notes  then  held  by  the  bank, 
made  a  sura  of  $14,503.  Under  the  national  hanking  law,  no 
person  or  firm  could  borrow  from  that  hank  at  that  time  more 
than  f  9,000  or*' a  little  over."  At  the  time  these  notes  were 
take»n,  the  cashier  asked  Gould  if  he  had  authority  toi^ign  the 
firm  name.     He  said  that  he  had,  iii  settlement  of  firm  bnsi- 
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ness.    Green  claimed  that  the  bank  took  the  firm  signature  t. 
evade  the  rule  limiting  loans  to  one  person 

On  February  5,  1874,  the  bank  cancelled  and  surrenderee 
to  Gould  the  two  notes  of  May  19,  1873,  taking  from  him  tw- 
new  notes  of  $4,500  each,  dated  February  2,  1874.       These 
were  drawn  to  the  order  of  G.  T.  Gould.     He  signed  one  **  M 
M.  Green  &  Co."  and  the  other  "  Salinr*  Salt  &  Coal  Co.,"  anc 
indorsed  both  **G.  T.  Gould."    They  were  payable  in  four 
months.     The  proceeds  of  these  notes  sufficed  to  pay  the  notes 
of  May  19,  1873,  including  interest  at  nine  per  cent,  to  Feb 
ruary  2,  1874,  the  discount  for  the  four  months  at  nine  per 
cent.,  and  give  to  Gould  alone  a  credit  of  S427.34,  which    he 
checked  out  in  his  ordinary  business. 

On  May  5,  1874,  the  bank  dropped  these  notes  of  February 
5,  1874,  from  its  books  as  part  of  a  plan  for  deceiving  the  ex- 
aminer. It  obtained  United  States  bonds  from  a  Mr.  Ballard, 
one  of  its  directors,  giving  him  a  simple  receipt.  No  entry 
thereof  was  made  on  the  books.  Th^se  bonds  were  sold  un:l 
the  proceeds  entered  on  the  books  of  the  bank  as  cash  received 
on  said  notes.  The  notes  were  put  in  an  ens^elope  and  "put 
away  "  in  the  bank.  Green  resided  in  Columbus,  and  was  all 
the  time  amply  able  to  pay  the  notes,  as  the  bunk  well  knew. 
Gould  and  officers  of  the  bank  were  intimate  ^nd  interested 
in  joint  ventures.  When  Ballard  culled  for  reimbursement 
for  his  bonds,  the  ba 'k  urged  Gould  to  arrange  for  a  loan  from 
Ballard  in  order  to  make  such  reimbursement,  and  as  he  failed 
to  do  so,  it  raised  means  from  another  source  and  satisfied 
Ballard. 

In  August,  1878,  Gould  became  insolvent,  and  on  Sep- 
tember 23,  1878,  the  bank  for  the  first  time  called  upon  Green 
to  pay  the  notes  of  January  29,  1873.  As  he  refused  to  pay, 
the  bank  sued  him  and  Gould  in  Athens  Common  Ph^as  on 
said  old  notes.  They  filed  sepirite  ans^ver-i.  Green  averred 
that  the  notes  were  paid  and  di-chfirueil  and  he  released  j 
set  ont  the  dissolution  of  the  firms,  Gould  undertaking  to  pay 
their  debt.-?,  and  that  the  bank  well  knt-w  this.  Gould 
did  not  deny  that  he  had  apjrei-d  to  p.iy  nil  the  debts  of  the 
firms,  but  lie  averred  that  the  notes  sued  on  had  been  paid 
and  discliarged,  **and  were  f^ancelied  and  delivered  up  t-  the 
defcnduntt:  by  the  plaintiff  as  <luly  ij-.id  vi^-    acn  :••••••  t-"" 
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considered  so  to  be  by  tbe  plaintiff."  The  replies  denied 
these  averments  of  both  answers.  The  evidence  did  not  not 
show  an  express  agreement  to  accept  the  new  notes  in  pay- 
meint,  or  to  release  Green.  A  trial  resulted  in  a  verdict 
against  both  defendants.  Green,  at  the  proper  time,  asked  the 
judge  to  charge  the  jury  thus  : 

"  Whether  or  not  th^  plaintiff  accepted  the  new  notes  made 
by  Gonld  on  May  19,  1873,  for  and  in  payment  of  the  old 
notes  of  the  firm  sued  upon  in  this  action,  depends  upon  the 
intention  and  agreement  of  the  plaintiff  at  that  time ;  ^nd 
this  intention  and  agreement,  in  the  absence  of  any  ex- 
pressed agreement,  can  be  determined  by  the  jury  from  the 
facts  and  circumstances  of  the  case,  and  if  the  jury  believe, 
from  such  facts  and  circum  stances,  that  the  plaintiff^  at  the 
time  of  the  transaction,  intended  to  give  up  the  old  firm 
notes  as  paid,  and  accept  the  new  notes  in  place  of  them,  then 
no  recovery  can  be  had  upon  such  old  notes  in  this  action." 

This  was  refused  and  exception  noted.  A  motion  for  a  new 
trial  was  overruled,  and  a  bill  of  exceptions  presenting  all  of 
the  evidence  and  the  entire  charge  was  duly  made  part  of  tbe 
record,  and  judgment  entered  on  the  verdict.  On  Green's 
petition  in  error  against  the  bank  (Gould  was  not  made  a 
party),  the  district  court  reversed  the  judgment  below  and*  re- 
manded the  cause  for  a  new  trial.  The  bank  made  no  com- 
plaint in  that  court  because  Gould  was  not  a  party.  It  here 
seeks  a  reversal  of  the  judgment  of  the  district  court. 
Other  exceptions  were  taken  in  the  common  pleas,  and  urged 
in  the  district  court,  but  they  do  not  affect  our  decision  of  the 
cause. 

Welch  &  Welch  and  DeSteigner  &  JewiU,  for  plaintiff  in  error. 

Jarnea  A.  Wilcox,  E.  A.  QuJthrU  and  Ghrogvenor  &  JimeSj  for  de- 
fendant in  error. 

Granger,  C.  J.  We  concur  with  the  supreme  court  in  *Sa»r 
V.  Witter  (decided  June  26,  1883,  see  39  Ohio  St.),  and  think 
that  60  far  as  conce^ns  the  question  of  juriadictumj  Smetters  v. 
Rainey,  14  Ohio  St.  287,  is  not  sound.  Gould  and  Green  were 
so  united  in  interest  that  service  of  a  summons  upon  one  pre- 
vented the  running  of  the  statute  as  to  the  other.  Had  the 
district  court'  been  informed  of  the  defect  of  parties,  Gould 
6ould  and  should  have  been  brought  in  before  the  judgment  of 
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reversal  was  rendered  See  Buckingham  v.  the  Bank,  2  Ohio  St. 
131.  As  was  held  in  that  case,  to  reverse  the  judgment  below 
before  Qould  was  brought  in,  was  error.  But  the  present 
plaintiff  in  error  cannot  here  avail  himself  of  that  error,  because 
he  made  no  objection  in  the  district  court  based  upon  the 
defect  of  parties.  His  silence  there  leaves  it  optional  with 
this  court  to  listen,  or  not,  to  such  an  objection  by  him  here. 
!No  consideration  on  behalf  of  the  bank,  calls  for  a  relaxation 
of  the  rule.  As  it  affirmatively  appears  that  Gould  made  no 
claim  in  the  common  pleas,  that  Green  ought  to  pay  any  part 
of  the  sum,  for  which  that  court  rendered  the  judgment,  we. 
see  no  reason  for  interfering  with  the  judgment  of  the  district 
court  for  his  protection.  If  such  interference  were  called  ior 
(as  it  would  be  if  his  rights  were  in  danger),  we  would  reverse 
the  judgment  of  that  court  and  remand  the  case  to  it,  so  that 
Gould  could  be  there  made  a  party  and  judgment  properly 
entered  upon  Green's  petition  in  error  to  that  court. 

As  the  case  stands,  we  proceed  to  con.«ider  the  merits  of  the 
case  between  Green  and  the  bank. 

After  the  dissolution  of  the  firm,  Gould  had  no  authority  to 
sign  the  firm  name,  except  **  in  settlement  "  of  firm  business. 
Whatever  question  might  exist  as  to  his  right  under  the  agree- 
ment of  dissolution,  to  renew  an  over-due  firm  note,  it  is  clear 
that  he  had  no  authority  to  sign  the  firm  name  to  the  notes 
dated  May,. 19,  1873,  and  February  2,  1874,  because  they  in- 
cluded money  loaned  to  him  individually.  The  bank  well 
knew  that  such  money  was  included.  Legally,  therefore,  all 
of  said  notes,  were  the  notes  of  G.mld  only.  We  think  that 
the  real  question  at  the  trial  was,  "did  the  bank  agree  to 
take  Gould's  notes  as  payment  of  the  firm  notes  ?  "  Did  it  agree 
to  release  Green  in  consideration  of  Gould's  notes  ^  It  is  well 
settled  that  the  surrender  of  the  right  to  pay  the  debt,  and 
thereby  stop  interest,  is  a  sufficient  consideration  to  support 
such  a  contract  for  a  release.  The  discount  for  the  four  mouths, 
on  one  note«  and  the  ninety  days  on  the  other,  was  a  suffi- 
cient consideration.  Counsel  for  the  bank  do  not  claim  that 
the  law  i»  otherwise. 

How  can  such  an  agreement  be  proved  ? 

Precisely  as  any  other  agreement,  or  contract,  not  regulated 
or  affected  by  statute.     By  proof  of  express  stipulations,  oral 
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or  written,  or  l>y  proof  of  such  facts,  circumstances,  acts,  cx)n* 
duct,  etc.,  as  satisfy  the  mind  that  the  parties  so  understood 
or  agreed.  We  see  no  reason,  why  such  an  agreement  cannot 
be  impli.d  from  such  facts,  circumstances,  acts  and  conduct, 
as  would  suffice  to  establish  any  other  agreement  or  contract, 
in  the  absence  of  statutory  provisions  afifecting  the  mode  of 
execution  or  proof.  From  the  nature  of  the  alleged  agree- 
ment, the  absence  of  express  words  touching  payment  and 
release  ought  to  weigh  against  its  existence ;  and  therefore,  the 
acts  and  circumstances  relied  upon  to  establish  such  an  agree- 
ment, should  be  such  as  were  clearly  inconsistent  with  its 
non-existence ;  they  must  be  so  controlling  as  to  justify  the 
belief  that  at  the  time  of  the  transaction,  the  parties  under- 
stood and  intended  that  Green  was  released,  and  that  the  old 
notes  were  paid.  Counsel  upon  both  sides  have  cited  numer- 
ous cases  bearing  upon  this  question.  Without  quoting  from 
them  we  content  ourselves  with  the  statement  that  the  de- 
cided weight  of  authority,  both  in  Ohio,  and  outside  of  it,  is 
in  accord  with  the  view  we  have  outlined. 

In  the  charge  the  court  said  :  **  In  answer  to  this  last  ques- 
tion you  will  look  to  the  evidence  and  say  whether  the  notes 
given  as  renewals  by  defendant,  Gould,  after  the  dissolu- 
tion of  the  partnerships — was  payment.  The  fact  that  other 
notes  were  given  of  a  similar  kind,  the  originnl  notes  or 
evidences  of  indebtedness  given  up>  and  stamped  as  paid 
are  not  proof  in  and  of  itself  of  payment.  It  should  affirma- 
tively clearly  appear  from  the  evidence  that  such  new  notes 
were  taken  and  accepted  by  the  plaintiff  as  payment  of  the 
original  obligation.  If  you  find  it  did  not  receive  the  same  as 
paynient,  the  plaintiff  is  not  estopped  hy  reason  thereof  from 
maintaining  thissuit.  And  also  said :  "  On  the  question  of  pay- 
ment you  may  look  to  all  the  evidence  in  this  case  touching 
or  reflecting  upon  this  issue  of  payment,  including  the  con- 
duct of  the  parties  at  the  time  when  it  was  claimed  payment 
was  made,  and  subsequent  thereto,  what  was  said  and  done  at 
the  time  the  renewal  notes  were  made;  if  it  is  claimed  that 
they  were  taken  by  the  plaintiff  of  defendant,  Gould,  as  pay- 
ment of  the  notes  set  up  in  the  peti»tion,  did  the  plaintiff  by 
agreement  with  the  doff  ndants  or  either  of  them,  give  up  the 
i:.u..^     su't .    cU'M.      1,     this    uciiou    US  fHiid  aud  scUisfied,  and 
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take  the  renewal  notes  in  payment  and  satisfactioa 
thereof?  If  it  did  then  the  piaintiif' cannot  recover  in  this 
action." 

After  the  charge  had  been  read,  Green  asked  the  court  to 
add  th*?  instruction  quoted  in  our  statement  of  facts.  Taken 
by  itself  that  instruction  did  not  correctly  state  the  law.  It. 
omitted  the  essential  fact  of  an  nqreement ;  the  understanding 
and  intent  of  both  parties — Gould  and  the  bank.  But,  when 
added  to  the  charge  already  given,  the  instruction  asked  for 
was  good  law.  An  intelligent  Lavryer  might  understand  the 
charge  as  given,  as  meaning  precisely  what  it  would  have 
meant  after  adding  the  instruction  asked  for.  But  even  he 
might  be  misled  by  the  refusal  of  the  court  to  add  the  instruc- 
tion, if  the  refusal  were  not  accompanied  by  a  statement  that 
the  charge  as  given  substantially  included  the  request.  This 
request  applied  to  the  vital  point  of  the  cas  >.  Upon  it  the 
charge  ought  to  have  been  clear  and  explicit.  It  is  fair  to 
presume,  upon  the  evidence  presented  in  the  bill  of  exceptions, 
that  the  main  argument  by  Green's  counsel  before  the  jury 
had  been,  that  an  implied  agreement  was  proved  by  that  evi- 
dence. The  unqualified  and  unexplained  refusal  by  the  court 
to  say  that  the  acceptance  by,  and  understanding  of  the  bank, 
to  which  it  had  referred  in  the  charge,  in  the  ahaence  of  an  ex- 
press  agreement^  could  be  established  by  acts  and  conduct  of  the 
parties  was  so  likely  to  mislead  the  jury,  that  we  think  the 
district  court  did  not  err  in  liolding  it  error,  sufficient  to 
justify  a  reversal  of  the  judgment  of  the  common  pleas. 

[To  appear  in  40  Ohio  St.]  Judgment  ajffimied. 


BOOK  NOTICES, 


A  TreatiM  on  the  Law  of  Oowor.  ^y  Charles  H.  Scribner.  2  V^olu.  tisec- 
oiid  edition,  with  additional  notes  and  references  by  Alfred  1. 
PhiUipa.    1883.    T.  A  J.  W.  Johnson  <te  Co.,  Philadelphia. 

There  are  four  works  on  the  law  of  liower :  Park,  an 
^^inglish  work,  the  last  edition  of  which  appeared  in  1836; 
draper,  a  Canadian  work,  issued  in  1836 ;  Lamben,  a  work 
published  in  New  York  in  1834,  and  Scribner,  the  first  vol- 
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ame  of  the  first  edition  appearing  in  1864,  and  the  second 
volume  in  1867.  The  latter  entirely  overshadows  the  others 
and  contains  all  that  is  useful  that  may  be  found  in  either  of 
them.  The  present  is  a  second  edition  of  Mr.  Scribner's 
work.  The  editor  has  added  references  to  many — not  all — of 
the  important  cases  decided  and  to  the  revisions  of  statutes 
adopted  since  the  first  edition  was  issued.  The  text  remains 
unchanged.  The  work  is  so  well  known  that  it  needs  nx> 
commendation.  The  present  edition  will  be  in  great  de- 
mand. 


OHIO  DECISIONS. 


SVPXBMS  OOVBT  OF  OHIO. 


Hon.  W.  W.  JoRKSOV,  OU^JmaUM 


W.  MoIltaijib.  Hom.  Jokv  W.  Okst. 

Hon.  ILutTin  D.  Follstt.  Hon.  Sblvth  K.  Owxa. 


CMumbua,  Ohio^  January  29, 1884. 

aKNBRA.L  DOOKKT. 

Ko.  82.  McCnUoaffh'  v,  Tarr.  Error  to  the  District  Court  of  Jefltoraon 
County.    Judgment  affirmed ;  no  further  report. 

87.  MoCarb  v.  Alirer.  Error  to  the  District  Court  of  Cuyahoga  County. 
Judgment  affirmed ;  no  farther  report. 

88.  Maoe  v.  Mane.  Error  to  the  District  Court  of  Ross  County.  Judfr* 
ment  affirmed ;  no  further  report. 

89.  Wilkins  v.  Rodgers.  Error  to  the  District  Court  of  Trumbull  County. 
Judgment  affirmed ;  no  further  report. 

42.  The  Yillnge  of  MIddleport  v.  Denny  et.  ux.  Error  to  the  District 
Court  of  Meigs  County.    Judgment  affirmed ;  no  further  report. 

48.  Sweeney  et  al.  v.  Walsh  et  al.  Error  to  the  District  Court  of  Hamil- 
ton Count}'.  Judgment  affirmed,  with  penalty  $25.00,  and  attorney 
fee,  (25.00  'there  will  be  no  farther  report. 
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69.  liODg  V.  Dann,  Jr.,  et  al.  Error  lo  the  District  Coart  of  Wyandot 
CouDty.    Jadgment  affirmed ;  no  further  report. 

810.  Barber  v.  The  State.  Erro^  to  the  Common  Pleas  Court  of  Knox 
Coanty.  Judgment  reversed  and  cause  remanded ;  there  will  be  a 
report  hereafter. 

MOTION  DOCXKT. 

7.  Floyd  et  al.  t;.  Paul.  Motion  for  leave  to  file  a  petition  in  error  to 
the  District  Court  of  Ha  niltou  County ;  motion  overruled. 

25.  Parrish  et  al.  v.  Parrish  et  al.  Motion  for  leave  to  file  a  petition  lu 
error  to  the  District  Court  of  Lorain  County  ;  motion  overruled, 

27.  Pelton,  treasurer,  etc.  v.  Bemis.  Motion  for  leave  to  file  a  petition 
and  cross-petition  in  error  to  the  District  Court  of  Cuyahoga  County ;  ^ 
moticyi  granted. 

28.  Krug  et  al.  v.  Bishop  et.  al.  Motion  for  leave  to  file  a  petition  ii 
error  to  the  District  Court  of  Hamilton  County ;  motion,  granted 

29.  Sparger  t;.  Jackson  et  al.  Motion  for  leave  to  file  a  petition  in  erroi 
to  the  District  Court  of  'Highland  County ;  motion  granted. 

32.  Critchfield  v.  Cowles  et  al.  Motion  for  leave  to  file  a  petition  in  error 
to  the  District  Court  of  Cuyahoga  County  ;unotion  grantM. 

83.  Kibler  v,  Newby,  administrator,  etc.  Motion  for  leave  to  file  a  peti- 
tion in  error  to  the  District  Court  of  Highland  County ;  motion 
overruled. 

ASSIONMKNT  FOB  OBAL  ABOUMBMT. 

^ridaifj  February  15. 

849.  Windisch,  Muhlhauser  A  Co.  v.  Henry    Hildebrant.    Error  to 
.  the  District  Court  of  Hamilton  County. 

867.  Jabesi  Jones  v,  William  O.  Jones.    Error  to  tli^  District  Court 
of  Williams  County. 

Friday^  F^uary  -22. 

871.  The  Little  Miami  R.  R.  Co.  v.  John  Fitspatrick.  Error  In  the  Dit* 
trict  Court  of  Franklin  County. 

888.  The  National  Qas  Manufacturing  Co.  v.  Jacob  Heathering^r. 
Error  in  the  District  Court  of  Belmont  County. 

Friday^  February  29. 

489.  Edward  Martin  v.  John  Alter  et  al.    Error  tObthe  District  Court 
of  Muskingum  County. 

453.  William  Willipms  v.  William  F.  Sohats  and  wife.    Error  to  tW 
District  Court  of  Franklin  County. 
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^,  B.>-Court  nijdetB  for  the  hearing  of  oral  argamenta  at  niDO  o'clock 
A,  M.,  local  time. 

This  being  published  previous  to  the  makini^  up  of  the  docket  for  the 
January  term,  1884,  the  numbers  of  the  cases  are  those  of  the  Janoarj 
terra,  1883. 


aUPBElU  COtTBT  GOXMBMIOH. 


Hon.  Mosm  M .  Ob^ose,  Chi^  Jwdg: 

Judgm: 

H 

Hon.  Ghablm  D.  Mabtui.  How.  Johm  McCauiat. 


Judgm: 
H«ir.  OsoBOB  R.  Nabit.  How:  TBAirKLni  J.  Dicemab 


Oolumbua,  Ohio,  January  29, 1884. 

GENKRAIi  DOCKET. 

No.  112.  The  State  of  Ohio  ex  rei.  etc.  v.  the  Hazeltoa  and  Tjeetonla  Rail- 
way Company  et  al.  Error  to  the  District  Court  of  Mahoning 
County.    Quo  warranto. 

vSrASH,'J. 

A.  railroad  corporation  assamesk  the  performance  of  duties  for  the  benefit 
of  the  public  generally.  When  such  corporation,  for  a  period  of  five 
yearn,  fails  to  construct  the  line  of  railroad  named  in  its  charter,  but 
condemns  private  prop'^rty  and  constructs  a  railroad  w^ holly  un- 
Buiti'd  to  the  wants  of  the  public,  and  for  the  benefit  only  of  coal 
mines,  owned  and  operated  by  the  principal  corporators  and  stock- 
holders of  9U(;h  railroad  company,  it  is  a  misuse  of  its  corporate 
powers,  franchises  and  privileges. 

Judgment  reversed  and  case  remanded. 

152.  Selders  et  al.  v.  Lane.    Error  to  the  District  Court  of  Logan  County. 

"^RR  CURIAV. 

Tjane  wtts  pjaintiff  in  the  common  pleas,  and  his  action  was  on  the  official 
bond  of  Selder»,  as  constable  f>(  Rushoreek  township,  Lo;^an  county, 
for  the  allej^ed  wrongful  >«ale  ot  ceru>in  ohatteU  which  Laue  claimed 
as  exempt,  in  lieu  of  a  homestead. 

.  t  appears  that  in  Novomher.  1878,  one  Stillwell  commenced  a  civil  ac- 
tion against  Lanp,  before  a  iustice  of  the  peare  for  the  said  town- 
Blnp,  and  at  the  s-im'4  time  an  order  of  attaci^ment  was  duly  issued, 
which  was  tiien  levied  on  tlie  g*K>ds  named,  by  the  constable,  wito 
took  them  into  possos-^ion.  Lane  was  then  utimarried.  and  n«»t  the 
hoad  of  »vfA  nilv.  T  »e  aMtlon  b  jforo  the  justliTe  proceded  to  judg- 
mf*nt  against  Lane,.and  the  goods  were  sold  on  an  order  of  sale  issued 
thereon. 
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After  the  levy  of  the  attachment  and  before  the  sale,  Lane  was  married 
and  demanded  that  the  property  be  set  off  to  him  in  lieu  of  a  home- 
stead, which  the  officer  refused. 

In  the  common  pleas,  on  the  foregoing  facts,  Judgment  was  given  agains 
Lane. 

In  the  district  court,  on  error,  this  Judgment  was  reversed.  To  reverse 
thisjudgment  of  reversal,  is  the  obje'^t  of  the  present  proceeding. 

The  sole  question  is :  Was  the  Judgment  debtor,  by  reason  of  his  sub- 
sequent marriage,  entitled  to  claim  the  goods  as  exempt  as' against 
the  lien  of  the  attachment  ? 

We  are 'unanimously  of  opinion  that  ho  was  not  so  entitled. 

The  question  involves  tho  construction  of  section  5441  Revised  Statutes, 
providing  an  additional  exemption  in  property  to  the  amount  of  9500 
in  value,  to  the  head  of  a  family  who  is  not  the  owner  of  a  home* 
stead.  The  statute  provides  that  such  head  of  a  family  "  may  hold 
exempt  from  levy  Mid  sale,"  etc. 

In  this  case,  at  tl;e  time  of  tho  levy,  ho  was  admittedly  not  entitled  to  the 
exemption;  and  his  claim  bascfd  on  his  subsequeut  marriage,  is 
neither  within  the  letter  nor  spirit  of  the  statute. 

Judgment  of  district  court  reversed,  and  common  pleas  affirmed. 

78.  Hiram  W.  Ward  v.  Alvor  A.  Thmstin.  Error  to  District  CJourt  of 
Wood  Ck>unty. 

By  thk  Court. 

On  June  1,  1800,  W.  made  and  delivered  to  his  son-in-law,  P.,  a  power  of 
attorney,  authorizing  P.  to  take  and  retain  possession  of  a  farm  be- 
longing to  W.,  and  "  conduct  tliu  saniA  for  his  own  use  and  benefit" 
On  March  16, 1807,  W.  wrote  to  P.:  **  I  want  you  to  go  ahead  and  do 
Just  the  same  as  if  it  was  your  own,  for  I  intend  it  will  be."  P.  becam^ 
indebted  to  T.,  and  on  March  27, 1872,  in  W.'s  name,  made  to  T.,  a 
a'lease  of  tho  farm  for  Ave  yearn,  fir  a  gross  rent  of  SlyOoO,  of  which 
1707.97  was  paid  by  cancelling  so  much  of  P.*s  debt  to  T.,  and  the  re- 
mainder payable  in  equal  installments,  in  one  and  two  yoars  there- 
after. W.,  as  soon  as  he  learned  of  this  lease,  revoked  said  power  of 
attorney,  and  dispossessed  T.,  who  sued  for  damages. 

Held  :    Neither  the  power  of  attorney,  nor  the  letter,  nor  both  together, 

gave  to  P.  power  to  make  the  lease. 
Judgment  reversed. 

118.  PfelflTer,  administrator,  etc.  t*.  Frank  et  al.  Error  to  the  District 
Oonrt  of  Hamilton  County.    Judgment  affirmed  ;  no  further  rei»ort. 

128.  Board  of  Education  of  Village  District  of  Genoa  v.  Lewis.  Error  to 
the  District  Court  of  Ottawa  County.  Judgment  affirmed;  no 
fttrther  report. 
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147.  Sewell  v,  Praden.  Error  to  the  District  Court  of  Hamilton  County. 
DiamiflBed  for  want  of  preparation. 

14K.  Sewell  v.lioyett  et  at.  Error  to  the  District  Court  of*  Hamilton  County. 

Dismissed  for  want  of  preparation.  I 

149.  The  (^ty  of  T6ledo  v.  Cone.    Error  to  the  District  Court  of  Lucss 

County.    Dismissed  for  want  of  preparation.  I 

158.  Warner  v.  Summit  Mine  Coal  Company.  Error  to  the  District 
Court  of  Summit  County.  Judgment  of  the  district  court  reyeiaed 
and  that  of  the  common  pleas  affirmed ;  no  further  report. 

102.  Oapener  v,  Liowe.  Error  to  the  District  Court  of  Cnyhoga  County. 
Judgment  affirmed ;  no  further  jreport^ . 


AflSIOKMBlCT  FOB  ORAL  ABOUMnrt 

ITecMesday,  F^ebniary  6. 

546.  John  W.  Rutheiford  etal.  v.  Henry  Brachman  etal.    firror  to 
the  District  Court  of  Hamilton  County. 

560.  Jacob  Harline,  executor,  etc.  v.  First  National  Bank  of  Xenis. 
Error  to  the  District  Court  of  Greene  County. 

W€dne9da^f  Ftimtary  20. 

457.  Chauncy  Winchell  v.  Fhmk  Frost.    Error  to  the  District  Court 
of  Portage  County. 

567.  Joseph  Rawson  et  al  v.  Oeoxge  Bogen  et  al.    Error  to  the  Dis- 
trict Court  of  Hamilton  County. 

Wedneiday^  February  27. 

576.  Leopold  Burckhardt  v.  Fourth  National  Bank  of  Cincinnati. 
Error  to  the  District  Court  of  Hamilton  County. 

584.  Wadsworth  Coal  Co.  v.  Silver  Creek  Mining  and  Railway  Co. 
Error  to  the  pistriot  Court  of  Medina  County. 

Wednesday ,  March  6. 

586.    Adin  O.  Hibbs,  administrator,  etc  v.  Union  Central  Life  tosur- 
anoe  Co.    Error  to  the  District  Court  of  Franlilin*  County. 

504.  Ohio  Valley  Insurance  Co.  v.  James  S.  Kirk  et  aU    Error  to  the 
District  Court  of  Hamilton  County. 

Wednesday,  March  12. 

506.  Abraham  Zimmerman  y.  Mary  Zimmerman.    Error  to  the  Dis- 
trict Court  of  Mahoning  County. 

N.  B.— This  t^ing  published  previous  to  the  making  up  of  the  docket 
for  the  January  term,  1884,  the  numbers  of  the  cases  are  those  of  the 
January  term,  1888. 
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DIGEST  OF  .CASES. 


Agenej— PerjoiM  Dealmb  ^f^^  MwdeSptU  Officers  musl  Tcike  NoHee  cf 
their  Authoritjf,-^Wl  persons  assuming  to  act  as  the  official  agents  of  a 
county  or  other  municipal  corporation,  must  have  the  requisite  pow«r 
or  authority  for  that  purpose,  otherwise  the  municipality  will  not  be 
bound,  and  every  one  dealing  with  them  must  know,  at  his  peril,  the  ex- 
tent of  their  authority.  SocUeay.  King,  111.  Sup.  Ct.,  Nov.,  1888.  4  Leg. 
Adv.  416. 


Alimony— ^tmded  an  Duty  of  Husband  to  Support  Wife,— The  right 
of  a  wife  to  permanent  alimony  under  the  general  law  aside  from  the 
statute,  is  founded  on  the  duty  of  the  husband  to  support  her,  so  that 
when  the  latter  duty  ceases,  the  right  to  alimony  also  ceases.  Hence,  it 
is  generally  held  in  the  absence  of  statutory  provisions  that  w^en  the  hus- 
band obtains  a  divorce  for  the  wife's  misconduct,  ahe  will  not  be  entitled 
to  alimony.    JSpiOer  v.  Spitler,  111.  Sup.  Ct.,  Nov.  20, 1883.  4  Leg.  Adv.  412. 


Aneient  Deeds— Q^  the  Proof  of  Their  Existence  Thirty  Years,— Cer* 
tain  deeds  purporting  to  have  been  executed  in  1832  and  1839,  but  not 
acknowledged  acoording  to  law,  were  admitted  in  evidence  as  ancient 
deeds  on  proof  that  they  had  been  actually  recorded  in  the  proper  county 
twenty-nine  years  before  the  oo'mmencement  of  the  suit  in  which  they 
were  received,  and  they  being  shown  to  have  been  in  possession  of  the 
party  in  possession  of  the  land  before  the  plaintiff,  and  to  have  remained 
with  him  until  his  death,  and  it  being  shown  that  one  of  the  deeds  had 
been  recorded  more  than  forty  years  before  the  suit  was  brought :  JETeM, 
in  the  absence  of  evidence  of  fraud  or  suspicious  circumstances,  that 
this  was  satisfactory  proof  that  the  deeds  had  been  in  existence  for  thirty 
years,  and  entitled  them  to  be  read  in  evidence  as  ancient  deeds.  Quinn 
▼.  JBagleton,  111.  Sup.  C  .,  Nov.  20, 1888.    4  Leg.  Adv.  414. 


'ArbitntLon— Irregularities  in  Proceedings— What  are  Jurisdietional— 
Waiver,—!,  The  well  settled  rule  of  law  relating  to  all  irregularities  in 
proceedings  of  arbitrators,  which  are  not  Jurisdictional,  Is,  that  an  ejec- 
tion, to  be  availing,  must  be  reasonably  made.  If  a  pany,  knowing  of 
an  irregularity,  in  order  to  avail  himself  of  all  chances  of  an  award  In 
his  favor,  remains  silent,  and  permits  the  investigation  to  proceed,  aYid 
money  to  be  expended,  etc.,  he  will  not  afterWard  l)e  heard  to  question 
the  validity  of  an  unfavorable  award,  on  ihe  ground  of  such  irregularity. 
2.  Unf  er  the  statute  the  failure  of  one  of  a  board  of  arbitrators  to  attend 
a  meeting,  when  no  final  action  was  taken.  Is  a  mere  Irregularity,  and 
not  jurisdictional,  provided  he  was  present  when  final  action  was  taken, 
and  no  pr^udice  to  the  unsuccessful  party  resulted  from  such  absence 
from  the  meeting.  Qlass-Pendery  Om,  Mining  €b.  v.  Meyer  Silver  Miii» 
ing  Oo,    Col.  Sup.  Ct.,  Dec.  4, 1883.    4  Col.  L.  Rep.  310. 
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ChMXg9  otCouTi—Negligenee— Single  JFaet.—It  is  not  for  the  court  to 
single  out  any  one  of  a  number  of  facts  and  tell  the  Jury  that  it  consti- 
tuted such  negligence  as  would  deprive  the  plain tiflf  of  her  right  to  re- 
cover. Central  Railroad  v.  HajnilUm,  Oa.  Sup.  Gt.,  Nov.  7,  1883.  16 
Rep.  740. 


Corporation^  Cinnoe  Contra^  until  Brought  into  Being,-— \  corporation 
must  have  a  full  and  complete  organization  and  existence  as  an  entity 
bafore  it  can  enter  into  any  Ikind  of  a  contract  or  transact  any  business  ; 
nor  have  the  incorporators  bringing  it  into  being  any  power  to  bind  it  by 
oou tract,  unless  so  authorizod  by  the  charter.  Oent  v.  Man.  <ft  Mer.  Mut, 
IM.  0>.    111.  Sup.  Ct.,  Nov.  20,  1883.    4  Leg.  Adv.  412. 


Countv— -4  Oorporation  of  Limited  Powera-^Ckinnoi  Oive  Away  Property, 
Counties  are  political  divisions  of  a  state  for  governmental  purposes  only, 
possessing  a  low  order  of  corporate  existence ;  and  for  this  reason  they 
are  .generally  called  "^ttcui  corporations,"  and  they  possess  no  powers 
exc3pt  such  as  are  expressly  or  by  necessary  implication  conferred  upon 
them  by  the  legislature.  2.  A  county  has  no  power  to  give  away,  or 
otherwise  dispose  of  its  funds  for  a  purpose  not  authorised  by  law. 
8eate9  v.  King.    111.  Sup.  Ct.,  Nov.,  188:i.    4  Leg.  Adv.  415. 


Bamages— P(e7*«ona2  Tnjurie^^LoM  of  Time,— In  an  action  for  personal 
injuries,  plaintiff  cannot  recover  for  bis  own  loss  of  time  and  loss  of  ca- 
pacity to  labor,  and  in  addition  recover  what  he  has  to  pay  another  to 
supply  that  loss  of  labor.  Blaekman  v.  Oardnier  Bridge  Co,  Me.  Sup. 
Jud.  Ct.,  1833.    17  Rep.  49. 

Eoeleiiattioal  iMW—Divided  Cor^egatioyi— Title  to  Church  Property.— 
1.  It  is  a  well  settled  principle  of  law  that  the  title  to  the  church  property 
of  a  divided  congregation  is  in  that  part  which  is  acting  in  harmony 
with  its  own  laws,  and  the  ecclesiastical  laws,  usages,  customs  and  prin- 
ciples which  were  accepted  among  them  before  the  dispute  began,  are 
the  standards  for  determining  which  party  is  right.  2.  Where  the  old 
-or  regular  body  of  a  religious  association,  who  are  in  possession 
of  the  title  and  control  of  the  church  property,  permit  a  body  of 
separatists  to  use  the  church  building  on  certain  days  for  the  purposes 
of  worship  and  instruction,  no  length  of  time  will  operate  to  vest  any 
title  in  said  separatists  as  tenants  in  common  with  the  old  or  regular 
body.  lAndis*  Appeal.  Pa.  Sup.  Ct.,  April  16,  1883.  14  Pitts.  Leg.  J. 
(N.S.)203. 

Svidenoe— Jetton  against  Co- Counsel  for  Fee^ Amount  Receive  by 
Latter.— When  an  attorney  who  takes  a  case  upon  a  contingent  fee,  and 
on  his  own  account  employs  an  attorney  to  assist  him  in  the  case,  upon 
the  promise  of  a  '*good  fee,"  in  no  wise  contingent,  but  depending  on  his 
labor  and  value,  it  is  error  upon  the  trial  of  a  suit  for  such  service,  to 
admit  testimony  showing  the  amount  realized  by  the  attorney  who  took 
the  chances  on  a  contingent  fee.  Wells  v.  Adams,  Col.  Sup.  Ct.,  Dec.  4, 
188S.    ^^  Col.  L.  Rep.  829. 
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Bvidww  Sam^-^JPraetiee— Where  AdmisaibU/or  One  PwrpoM  hut  Not 
for  Othtra.—lt  eySdenoe  is  admissible  Ibr  any  purpose,  it  most  be  re- 
ceived, and  tbe  party  against  wliom  it  is  admitted,  if  it  tends  to  mislead 
on  some  other  question,  is  entitled  to  have  it  limited  by  instraotion  to 
the  purpose  for  which  it  is  admissible.  Chicago,  Jl.  I,  dt  P.  JEL  Q>.  v. 
Clark.    111.  Sup.  a.,  Nov.  20,  1883.    4  Leg.  Adv.  813. 

Hui^aad  aad'Wifli— Af29por^~The  common  law  duty  of  a  husband  to 
support  his  wife  is  not  absolute.  He  is  bound  to  support  her  at  their 
common  home,  and  not  under  another's  roof,  unless  his  improper  con- 
duct has  forced  her  to  seek  shelter  elsewhere.  If  she  abandons  her  home 
without  Just  cause  the  right  to  support  from  her  husband  at  once 
ceases.  SpUUr  v.  apiUer.  111.  Sup.  Ct.,  Nov.  20,  1883.  4  Leg. 
Adv.  41k 


lBiuaaes~Gftarteraiuf^-Lai0»  of  Company  part  of  Cbn<rae<.— Provis- 
ions in  tbe  charter  and  by-laws  of  an  insurance  company  are  part  of  the 
contract  of  insurance,  and  changes  in  them  do  not  aflfect  policies  previ- 
ously issued,  without  the  consent  of  the  insured.  MorriMon  v. 
Wis.  Odd  F.  MtU.  L.  Tna.  Ob.  Wis.  Sup.  Ct.,  Jan.  8,  18H4.  18N.  W. 
Rep.  IS. 

Jnrisdietion— Jnjian«  D^endant—Quardian.'-l .  The  general  guardian 
of  an  insane  defendant  is  authorised,  and  it  iii  his  duty  when  duly  no* 
tified.  to  appear  in  court  and  defend  for  his  ward.  2.  A  court  by  the  ser- 
vice ot  its  summons,  acquires  jurisdiction  of  the  person  of  an  insane 
defendant;  and  the  failure  to  appoint  a  guardian  ad  UUm^  where  the 
general  guardian  fails  to  appear  and  defend,  does  not  render  the  Judg- 
ment either  void  or  voidable;  it  is  at  most  only  erroneous,  for  which  the 
appropriate  remedy  is  by  proceedings  in  error,  and  not  by  an  original 
action  to  vacate  the  judgment.  MeAUiater  v.  iMnoaster  Co.  Bank.  Neb. 
Sup.  Ct.,  Dec.  19, 1883.    18  N.  W.  Rep.  67. 

Xaaioipal  Oorporation— ^o<  LiabU/or  Error  tn  JudgtMonX  of  Offietr.-^ 
A  municipal  corporation  is  not  liable  in  damages  for  an  error  in  judg- 
ment of  its  officers  in  providing  means  to  carry  o£f  surfl&ce  water,  even 
where  the  means  provided  are  an  insufficient  substitute  for,  and  obstruct, 
natural  drainage.  Kennedy  v.  City  of  PiUeburgh.  Pa.  Sup.  Ct.,  Nov.  5, 
1883.    14  Pitts.  Leg.  J.  (N.  S.)  208. 


Vegligsnes— ffviefenoe— flodite  of  Person  to  Shnw  He  Ezereiaed  Due 
Oire.— When  a  brakeman  was  killM  while  attempting  to  couple  cars,  no 
one  being  present  or  knowing  how  the  accident  occurred,  in  a  suit  by 
his  personal  representative  to  recover  damages  of  the  railway  company, 
evidence  of  his  prior  habits  as  to  care,  prudence  and  sobriety  is  admissi-  . 
ble  as  tending  to  prove  that  the  deceased  was  prudent,  cautious  and 
sober  at  tbe  time  of  the  injury.  But  if  there  were  witnesses  who  saw  the 
transaction  and  can  describe  how  th^  accident  took  place,  such  evidence 
would  not  be  admissible.  Chieago*  B.  I.  <f  P.  B.  Co.v,  Clark.  Vl.  Sup. 
Ot.,  Nov.  ao,  1883.    4  Leg.  Adv.  413.  ^ 
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Vttiasaoo— yftloi^Ater  Bouae—Ir^wneUon, — ^A  fllaaghter-hooae  ia  or  ne«r 
a  renldence  ^«rt  of  a  city  mast  be  rpgarded  as  a  naiaanca,  by  reaaon  of 
the  smells  eoianating  therefrom  being  injurious  to  health,  and  render- 
ing impossible  the  enfoyment  of  the  adjHoent  property.  The  foot  that 
the  business  carried  on  in  as  cleanly  a  manner  as  suoh  a  bnsineaacan  be, 
ia  not  a  valid  defense  to  a  claim  for  abatement  of  a  nuisance.  If  a 
siaugbter  house  can  be  conducted  in  a  manner  that  will  not  be  a  nuiaanee, 
the  defendants  should  be  allowed  to  offer  proof  thereof,  and  thei|  rights 
should  be  then  protected;  if  they  fail  to  offer  evidence  oreatabliah  the 
Ikct,  then  a  perpetual  injunction  againat  them  should  issue.  BuMkneil  v. 
Sobeson,    Iowa  Sup.  Ct.,  Dec  14, 1883.    17  N.  W.  Reporter,  888. 


lervloe  by  Pablieatioa^^eriet  CompUawoe  with  SteOuie  ^eoesaory— CM- 
lateral  AUaek  of  JttdgmenL — 1.  In  obtaining  cjnstructive  service  of  pro- 
cess  by  publication,  a  strict  compliance  with  the  method  pointed  out  by 
the  statutes  must  be  observed.  While  experience  demonecrates  that  this 
mode  of  giving  jurisdiction  of  the  person  is  often  necessary,  ye^ttie 
courts  are  Jealous  of  abuses  in  its  application,  and  tolerate  the  omlasioa 
of  no  material  step  required  by  law  in  connetttion  therewith.  2.  If  the 
record,  being  offered  in  evidence,  shows  affirmatively  that  the  statute 
Teguliiiing  service  by  publication  was  not  complied  with,  the  Anding  by 
the  court  that  service  was  duly  bad,  is  not  conclusive.  Such  record  stul- 
tifies itself,  and  is  not  protected  by  the  rule  that  such  findings  are  dedaive 
of  the  question  fti  collateral  proceedings.  Israel  v.  Arthur,  Col.  Sup. 
Ct.,  Dec.  4, 1883.    4  Col.  L.  Rep.  348. 

^  %tMtatd--Jletroa^ve-'Legi»UUive--JPower  aver  Judicial  Proeeedimo%.— 
The  legislature  may,  by  statute,  validate  judicial  proceedings  where  the 
statute  is  only  aid  thereof  and  tends  to  support  the  same  by  preluding 
parties  from  taking  advantage  of  errors  or  irregularitiea  which  do  not 
affect  tb ei r  substantial  rights.  But  it  cannot,  by  retroapective  legislation, 
g^ve  vitality  to  previous  judicial  proceedings  which  were  void  for 
want  of  Jurisdiction  over  the  parties;  (1)  because  this  woald  be  an 
exercise  of  judicial  power;  (2)  because  it  would  deprive  parties  of  their 
** day  in  court.*'  leradyr.  Arthur.  Col.  Sup.  Ct.,  Dec.  4, 1888.  4  CoL  L. 
Rep.  348. 

Terdiet— ^oin<na{  2>amag€S.-^'Where  ajury  in  poaitive  terms  finds  all 
the  facts  which  would  entitle  a  plaintiff  to  subsuntial  damagea,  and  then 
awards  only  nominal  damages,  the  verdict  should  be  set  aside  for  incon- 
sistency. OottHU  V.  Cramer,  Wis.  Sup.  Ct.,  Jan.  8,  1884.  18  N.  W. 
Rep.  12. 

Wmrnntj-^Oonlraetr^Itecuonable  Time, — 1.  To  constitute  a  warranty 
neither  the  word  **  warranty,"  nor  any  equivalent,  is  indispensable.  A  <^ 
dear  and  positive  affirmation  or  representation  of  the  quality  of  a  thing 
sold  made  by  a  seller  as  part  of  a  contract  of  sale,  and  relied  upon  by 
the  purchaser,  is  a  warranty.  2.  Crdinarily,  a  question  of  reasonable 
time  is  for  a  jury.  Application  of  this  rule  to  particular  facta  of  this 
case.  Warder  v.  Bowen,  Miiin.  Sup.  Ct.,  Dea  28, 1883.  17  N.  W.  Rep.  MS. 
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boBd— •imtl«»— dttmsnd  .••••........• 40^ 

■abfleqiittnt  ezeoattoD— priority  of  lien^ mm^m 817 

deliTery— sabsaqnoBt  ?OTy— pni— fon^ m 

oonstmotline  oonrioe  of  non-resident  oompuiy m..  ..•••.  ••••..  179 

wlMther  reooYory  of  genenl  dunages  for,  bar  to  Mfelon  on  bond-  916 

nonresldonoe  m  groondi  of. — ^ — ......m ^.,    tt 

mAdftTlt.. i - 7a» 

famdd— lopioxntotioBB  as  to  indebtedne— 788 

injuxy  to  oredit  by— whether  i^linlsssblc 846 

AnGBBBT— 

power  to  sooept  serrioe  of  original  process  - - 848 

good  fUih— burden  of  proof 117 

fees    prospeottve  benefits  in  determining  value  of  seryioes 646 

withdrawal— daty  of  court  as  to  postponement  of  trial— error S7S 

compromise— presumption  of  authority..... 166 

contract  for  compensstion,  diamperty 917 

diamperty 108 

ohampertous  sgreement.... ^....^ 401 

confidential  relation. — ..m ^.. 846- 

forfeiture  of  fee ^ 84^ 

privileged  oommuuicatlon « gl7 

employment— compensation— spedsl  contract.. 488 

claim  for  serrices— statute  of  limitations. 68 

fte— action  for— evidence 909 

BAILMBlfT— 

distinguished  from  ssle  or  exchai|ge 846 

gratuitious  deposit  of  bonds  in  bank— negligence .^ 449 

Baitkzho— 

check    assignment— lien 846 

ofllcers- bondsmen— when  liable 87 

Babxbuftot — 

discharge  in— Judgment  after— binds  whom 848 

partnership— dischaige ^ 788 

eflbct  on  prior  delivered  che<dc 946 

Bahkbxjft  Law 76t 

Ji— 
former  adjudication— when  not- ^ 64^ 
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Bbbb— 

presumed  to  be  intoxicating  liqnor^ 4 M7 

Bill  of  Excsptions— 

when  must  be  signed tt 

Bill  of  Exobakqb— 

acceptor's  liabUlty ^ 401 

Black,  Jeremiah  S.— 

obituary  notice  of^ V 

Bond— {see  Munieipal  Bonds.) 

liability  of  derk  of  court  on,  for  breach  of  duty 46 

sureties— release » , 109 

Book  Notiobb— 

Sawyer's  United  States  Reports. 96 

Dissertations  on  Early  Law  and  Custom ^ 62 

Trial  Practice  and  Trial  Lawyers 86 

Index  to  ihe  American  Decisions. — .m.......  106 

The  Revised  Laws  of  Ohio IM 

Sutherland  on  Damages 161 

Early  Land-Holding  Among  the  Germans. 104 

The  American  Decisions S71,  686,  040,  880 

The  Eclectic 206 

Federal  Decisions 880 

Elemeuts  of  the  Law  of  Domestic  Relations,  and  of  Employer  and 

Employed 802 

The  Law  of  Fraternities  and  Societies 488 

Leading  Gases  in  the  American  Law  of  Real  Property 600,  786 

Pomeroy's  Equity  Jurisprudence 786 

Oreat  Opinions  by  Great  Judges 006 

A  Treatise  on  the  Law  of  Dower 080 

Bbokbb— (see  Heal  Estate  Broker.) 

Bbookltm  Bridqe  Disaster. 822 

Bbowk's  *^  Golden  Rulu" ^ 118 

BuiLDiNo  Association— 

insolvency— depositors  and  stockholders— marshalling  of  anets 
—priority  of  pa3rment 166 

Carrier— <see  Common  Carrier.) 

Cash— 

sale  for— meaning  of  term 0 

Cattle  Guards— 

definition  of 882 

Certificate  of  Deposit— 

indorsement— action.... 200 

Champbbtt— (see  Atiomeif.) 

Change  of  Venue— 

local  prejudice 408 

payment  of  costs  required ............— ^..  406 

Charge  of  Coubt-^ 

exception  to  paragraph 600 

abalnel  proposition 817 
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Chabok  of  CouBT—Continaed. 

when  redaoed  to  writing  error  to  give  oral  inatruotione 807 

single  fact— negligence M6 

Chattkl  Mobtoaob— (see  Mortgoffe,) 

title  peases  without  delivery— levy 16S 

CHATTKTa 

sale-deUvery 449 

Clbbk  or  CouBT— 

liability  on  bond  for  breach  of  duty 46 

CoDXOiir-(Bee  WOL) 

Common  Oabbibb— 

stoppage  of  goods  in  transitu 2ll 

injury  to  goods— reception  and  payment  of  freight 701 

presumption  as  to  condition  of  goods  transported  by  severaLoar- 

riers. , 66 

must  carry  goods  of  other  carriers 746 

payment  of  charges  and  receipt  waiver  of  damages 27S 

negligence— liability  of  sleeping  car  company  for  robbeiry  of  pas- 
senger.  V 7S0 

contract  limiting  liability— negligence 817 

passenger— contributory  negligence 917 

duty  of  consignee— delivery  of  wrong  goods.. 917 

limiting  lUbility— negligence 917 

Common  Law— 

presumed  to  prevail  in  sister  state 27 

Conflict  of  Laws— 

rights  in  foreigpi  real  property 645 

CONBIDBRATION— 

for  note— when  may  be  inquired  into 819 

Conbpibact— 

evidence  of  statements  of  one  conspirator  against  others 16 

CONfiTTABUB— 

right  to  charge  fees  in  all  of  series  of  suits 165 

CONSnTUnONAL  JXTDIOIAIi  AMENDMENTS- 

recommendation  of  state  bar  association  as  to 796 

Constitutional  Law— 

appropriation  of  street  for  private  use 790 

act  rendering  will  void  where  testator  dies  within  year 799 

civil  rights  bill 424 

provisions  as  to  legislative  procedure— whether  mandatory  or 

directory 890 

dog-tax— police  powers 421 

CONTBMFT  OF  CoUBT— 

in  action  for  divorce ^ 88 

offense— punishment 401 

what  deemed  wsiver  of,  by  court ^„.^  485 

CoNnvuAiroB— 

whether  withdrawal  of  attorney  should  operate  a 87S 
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COMTBACT— 

rescission— fHkud  that  will  aatborize  purchaser  to  resoiDd 58 

evidence— previous  conversation  leading  to  verbal  contract  ad- 

miasable 27 

when  specific  performance  of,  not  decreed 27 

when  specific  performance  decreed 209 

measure  of  damage  for  failure  to  furnish  goods  uader 818 

for  money— averment  oi  demand 54 

mistake  in  may  be  shown  by  parol  and  corrected  in  equity 65 

illegal  consideration 109 

what,  in  action  on,  may  beset  up  as  set-off 209 

pleading— condition  precedent 764 

condition  that  arbitration  to  be  resorted  to  before  suit 401 

not  under  seal,  promissory  note 401 

construction— option 408 

novation— services  rendered  third  persons 545 

time  of  essence— co-obligors— fraud— third  persons  with  knowl- 
edge   582 

marriage  brokerage— validity 745,  018 

joint  obligors— survivorship 649 

executory— plaintiff  must  show  performance  or  offer  to  perform    58 

right  of  defendant  to  recoup  damages  sustained  by  breach 14 

Contracts— Official  Drbiqnation 61 

CoMTRiBUTORY  Neolioence— (sec  Negligence;  Master  and  Servant,) 

stepping  from  moving  train 248 

Corporation— (see  RAiffious  Cor^wraXum,) 

dissolution — plea  in  abatement 845 

consolidation  of  two— rights  of  bond-holders 889 

when  liable  for  negligence 608 

increaseof  capital  stock , 889 

power  of  directors  over  funds 889 

right  to  purchase  its  own  stock 218 

how  vote  of  directors  fixing  their  own  compensation  annulled  ...  889 

snbordinatelodges— suspension— mandamus. 917 

power  of  individual  member  to  bind 918 

right  of  transferee  of  unrecorded  stock  to  vote  at  corporate  elec- 
tion  918 

cannot  contract  until  brought  into  being 946 

~  forged  transfer  of  stock— warranty— damages 845 

liability  of  stockholders— may  be  enforced  at  law— remedy  in 

other  states 846 

liability  of  pledgee  as  stockholder 779 

subscription  to  stock— method  of  payment— set-off 589 

effect  of  dissolution  by  court 401 

liable  for  nuisance 902 

paid  up  stock  issued  to  creditors ^ 849 

power  of  stockholders  to  vote  by  proxy 138 

note  of— by  whom  signed 166 

action  by  stockholders  against  officer  for  mismanagement 18,  165 
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OoBPOBATioir— Oontinaed. 

lien  on  JBhares  of  stock M 

power  of  individoal  membera 100 

Costs— 

Janior  Judgment— distribution.. 790 

payment  before  obange  of  venae  grmnted ^ 406 

OOUMTT— 

when  may  sue  in  own  name 410 

not  liable  for  n^ligent  oonstruction  of  ditch ^ 840 

a  corporation  of  limited  powers— cannot  give  away  property 040 

OOUBT— 

may  amend  o¥m  record ., 90O 

even  diylsion  of. 27 

CouRt  Rbform 8M 

Cbdonal  Law— 

cross-examination  to  show  attempt  at  bribery... IS 

oae  of  deadly  weapon  to  resist  trespasser— necessity.. 87 

arson— definition  of  crime— instruction  to  Jury 889 

larceny  of  crops  by  lessee. 800 

ali6t— quantum  of  proof. 688,  018 

homicide— dying  declaraticfn 918 

infancy- protection  of  court— capacity  to  commit  crime. 918 

one  crime  ss  evidence  of  another— Joint  indictment 818 

murder— evidence  of  weak  mind— threats 817 

larceny- horse  stolen  izf  another  state 846 

bribery  of  public  officer. 701 

circumstantial  evidence. 701 

larceny— selling  and  delivering  another's  property.. 746 

conspiracy.. 640 

defense  of  insanity— burden  of  proof— reasonable  doubt 649 

dying  declaration 640 

perjury— oath  administered  by  deputy  holding  over.. 665 

insanity— English  rule 40S 

necessary  averments  for  keeping  gaming  apparatus. 402 

trial  without  plea  erroneous 402 

indictment  charging  attempt  to  suborn  perjury  demurrable. 246 

Justifiable  homicide « 246 

conversion  of  hired  horse  not  larceny 246 

competency  of  evidence  of  non-resident  witness  taken  on  preliin- 

inary  examination 246 

discharge  of  sick  juror 2<6 

arrest  by  force  in  foreign  country  no  ground  Ibr  discharge.. STS 

what  culpable  negligence. 200 

illegal  voting— indictment— requisites. 201 

gaming  rooms— selling  pools 60 

degree  of  crime  in  killing  one  attempting  to  make  illegal  arrest..   80 

indictment^variance. 100 

homicide— effect  of  plea  of  guil^. 110 

evidence  of  character  of  witness... UO 
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CamniAL  Law— Continued. 

evidenoe  of  statement  of  one  conspirator  against*  others 16 

plea  in  abatement. 790 

pardon— fraud  in  proooring  effect. 860 

OUHTEOi 

not  defeated  by  faci  that  wife  left  illegitimate  chUdren 500 

DAXAan— (see  N($giigenee,) 

indemnity  for  negligence— owner  and  gn^ntee  liable^ 701 

breach  of  bond  for  support 646 

surftuie  water  direrted  upon  land  of  another--ditch 745 

prospeotlTe— for  breach  of  contract  not  to  again  enter  business...  496 

failure  to  deliver  telegram— mental  suffering.. 88 

excessive— not  reviewable 27 

personal  injuries— loss  of  time 946 

Dakagss  fob  Ikjubibb 662 

DmAF  and  DXTICB  WiTNXBS.. 60 

DXDIOATXOll— 

question  of  fact  for  Jury , 803 

of  highway,  requisites  of :..    64 

Dkbd— <see  Andent  Deeds;  MortgageJ) 

acknowledgment  of  married  woman— power  of  officer  to  amend 

certificate 846 

reformation— laoheb— possession 846 

testamentary  instrument— words  of  inheritance 701 

testamentary  in  character— revocation 846 

covenants  of  warranty  by  married  woman  binding  upon  separate 

estate .^ 778 

record— notipe 649 

bill  for  cancellation— proof  to  support ^ 849 

when  may  be  regarded  as  mortgage «i 801 

may  be  shown  to  be  mortgage— proof 166,  273 

parol  evidence  admissable  to  rebut  presumption  of  delivery 496 

'* heirs'*  construed  to  mean  *' children" 140 

acknowledgment— power  of  officer  to  amend  certificate 646 

Dbuvsbt  op  Dxxd 406 

DXXAIVD— 

averment  of,  in  action-on  contract  for  money 64 

Dbbobut — 

fiiilure  of  issue 810 

heirship  thr6ugh  illegitimate  parent 890 

Djbvisb — 

of  proceeds  of  life  insurance  policy 919 

of  insurance  policy * 660 

DrvoBCoa— (see  AUmony.) 

condonation,  definition  » 646,  746 

cruelty  and  drunkenness    tests 402 

DoQ  Tax— 

statute  providing  constitutional 421 
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DOMIOILB. 604,  654,  697,  666,  709 

of  parent  governs  legitimacy  of  child 745 

change  of  infant*8 494 

DowKt— 

devise  in  lieu  of— insane  widow— election 748 

bankruptcy  of  husband  no  bar  to 745 

mortgage  signed  by  wife— satisfied  out  of  personalty 70f^ 

DYINO  DECI.ARATION— 

restricted  to  resg^tse 649 

Eooi^BBiAflrnoAii  Law— 

divided  congregation-title  to  church  property 946 

Effbctt  of  Adoption  of  Jttdicial  Amxmdment. 277 

EuBcnoN— 

mandamus  to  compel  canvassers  to  count  ostums 640 

Eminent  Domain— 

railroad  built  on  public  road— additional  burden 702 

granting  right  to  erect  telegraph  poles— fee  in  street  in  abutting 
landowner 350 

Bnolish  Lawyers— Torts 85 

BQumr- 

Jurisdiction  in  federal  court ^ 689 

remedy  of  creditor  with  lien  on  income  property nO 

will  not  relieve  in  favor  of  fraudulent  Judgment. 28 

laches— lapse  of  time 402 

relief  from  judgment— injunction 546 

Error— 

parties  in  proceedings  in 933 

when  deemed  waived 274 

Ebtoppkl— 

tti  pai9— necessary  elements 109 

whatnot  sufficient  to  create ^ 274 

mistake— admission  , 890 

EVIDENCB— 

right  of  witness  to  refresh  recollection  by  memorandum 905 

action  against  co-counsel  for  fee,  amount  received  by  latter 946 

where  admissable  forgone  purpose  but  not  for  others. 947 

declaration  of  agent — when  competent  against  principal 847 

when  necessary  to  state  what  is  expected  to  be  proved 847 

cross-examination  of  plaintifTs  witnesses  as  to  matter  of  defense  790 

impeachment  of  witness ~ 650 

privileged  communication 650 

competency  of  steroscopic  views  of  premises 590 

stenography  criticised , 547 

right  to  prove  acts  of  deceased  agent  of  party 528 

opinion  of  witness 547 

inaction  for  contract  price 449 

expert  testimony— what  not 450 

erroneous  must  be  prejudicial 28,  349 

experts— hypothetical  questions 246 
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BviDSivoB^Coiitinaed. 

declarations  of  deceased  party  as  to  kinship 804 

receipt  may  be  explained  by  parol 209 

instrument  in  foreign  language— -translation 274 

when  husband  and  wife  competent  to  testify  to  privileged  com- 
munications    22S 

examination  of  party  as  to  gambling  contract « 137 

foreign  Judgment 110 

preponderance— sufficiency 5ft 

exception  to  rule  that  party  bound  by  answer  of  wKnees 16 

of  statements  of  one  conspirator  against  others 16 

EXAmHATION  OF  Apflicantb 169 

BXKfDnON' 

levy  on  principal— release— surety 9§0 

SxBODTOB^see  Admmialrator.) 

loss  of  inoney  by  one— Joint  liability 246 

payment  to  co-executor— discharge 210 

tombstone  part  of  funeral  expenses 580 

BzncpnoN— (see  Homestead,) 

out  of  partnership  property 806 

garnishment 650 

Bx  Post  Facto  Laws 505 

SZTRADinON — 

party  not  to  be  prosecuted  ibr  crime  other  than  that  named  in  re- 
quisition   184 

Fbpibrati  Court— 

how  infant  may  defend  in 211 

Jurisdiction— statute  of  limitations. 166 

Jurisdiction  in  habeas  corpns 547 

Fbdbrai.  Suprxm X  Ck>UIIT— 

writ  of  error— limifation  as  to  time  of  filing 274 

FwM    (see  AUomesf.) 

right  of  constable  to  charge  mileage  in  all  of  series  of  suits... 165 

Fbnosb— (see  NegUgenee,) 


disposition  of ,  in  state  cases 178 

Fdbx  iHBUBAifCB— (see  Inauranee,) 

payment,  etc-i-parol  evidence 54 

verbal  oontract^loas 54 

policy— '* store  fixtures"  and  ** store" 6ft 

effect  of  incumbering  title 660 

what  breach  of  covenant  against  incumbrances 166 

PQlicy— fidse  statements 186 

transfer  of  policy  as  collateral  security- rule  of  oonstruotlon.. 154 

when  technical  proof  not  required ^ 210 

waiver  of  proofs  of  loss. 210 

assignment  of  policy  after  less— who  may  sue.. -..  166 

oorrsotlon  in  equity  of  mistake  in  polioy 216 

limitation  of  action  on  polioy 216 
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Tivm  ImuBANOB— Contlnaed. 

siipiilation  aa  to  oooapanoy— oral  agreement— waiver 45(^ 

loss  payable  to  third  person— parties. 919 

power  of  agent  to  bind  company 690 

mortgage— garnishment. 702 

FoBoiBiJB  Entbt  ahd  Dbtain SB- 
right  to  demand  Jury  on  appearance  day 59B 

no  appeal  from  Judgment  in ,« 49S 

FoRBOXXMTTBB— (see  Mortgage,) 

before  debt  due...*:: 650 

J  onior  mortgage— redemption 818 

Tqbmiqv  Guabdian- 

evidence  of  appointment 494 

FOBBON  INBUBANOB  COMPAlTr— 

right  to  do  business  in  Ohio 626 

FOBBXOM  JUDOMBNT— 

evidence 110 

Fbavd— 

party  to— relief 88,  166 

Fbaud  as  a  Oonsidkbation 306 

TjuvDxn^EaxT  Oonvbtakob— 

right  of  creditor  to  set  aside  deed 362. 

through  trustee  to  wife— not  evidence  of  fraud 647 

"Fbawuubxt  Pubcrasb — 

intent  not  to  pay 690 

Arom  husband  to  wiib— whether  separate  eatate. 188 

ecniMi  mortU. 790 

chose  in  action— eoiMa  mortia, 790 

Goods  and  Chattbla— 

definition  of. r 274 

Gbowxho  Cbop— 

mortgage  upon— transfer  before  maturity 404 

personal  property— execution 139 

mortgagor  entitled  to 189 

Guabdian— (see  F\)reign  Ouardian,) 

foreign  infant— service  by  publication 690 

alteration  of  bond 189 

GUABANTT— 

ambiguous  language— construction— ioteirtion  of  ppurties 809 

HaBBAB  COBPXTS— 

Jurisdiction  of  the  federal  courts  in 647 

review  of  examining  court  on 690 


word  construed  to  mean  *' children  *' 140 

RiOBWAT— 

dedication— requisiteB  of 64 

Hto]aB9TBAX>— (see  JBEemptfon.) 

widow's  right  to ^ 620 

whtre  family  not  Uvlng  in  house  owned  Ij  wife. 
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Hoi«rTXAi>— Continued. 

foreolosnre  of  mortgage^manhaUing  Becuritfes. 818 

ezchange^waiver 402 

what  residence  necessary 591 

assignment  by  metes  and  bounds— sale  of  lands  subject  to— yoid,  418 
how  lost  or  extinguished 5,  211 

HouBS  oP'RBFuoa— 

whether  infants  sent  to,  charge  on  county 176 

Husband  and  Wxfb— 

duty  of  husband  to  support— where 947 

wife  carrying  on  trade  with  husband's  property 6 

appropriation  of  wife's  moneyr-recovery— i  ntereet 110 

gift  to  wife  by  husband— separate  estate 188 

when  competent  to  testify  to  priyileged  communications 228 

right  to  administration 274 

necessities— Joint  purchase 494 

resulting  trust— property  bought  by  husband  with  wife's  money,  494 

separate  estate — ^purchase  of  property 494 

presumption  of  ownership  irom  Joint  occupancy  of  property 808 

slander  by  wife 494 

note  in  lieu  of  alimony  and  dower— yalldity 708 

agency— desertion 919 

Ikpant— 

contract— ratification 84,  896 

sent  to  house  of  refuge,  whether  charge  on  county 175 

how  may  defeiyd  in  federal  court 211 

domicile— change 494 

tort— liability  of  parent 496 

trespass  by 704 

Judgment  against  without  service— validity 847 

IVJUNCnON— 

irreparable  Injury— dissolution 247 

mandatory,  to  abate  fences  built  on  public  domain 275 

to  restrain  sheriff  from  levying  execution 452 

recurring  trespass. 848,  918 

Injury  to  Tbsbpassbrs  bt  Railways 264 

Inn-Kkkpxb— 

whether  lodginghouse  keeper  is 188 

liability  for  lost  valuables— notice  to  deposit— negligence 746 

iKQUismoN  OF  Lunacy- 

effect  of - 850 

Insanity-— 

English  rule  in  criminal  cases 408 

INSTRUICXNT  FOB  PAYICXNT  OF  MONXT- 

title  by  delivery— intention 088 

InsuBANCB— (see  Muiwd  Inturemee;  WSr€  Imunmee;  !//•  Intrnxmoe.) 

cancellation  of  policy— notice. 740 

devise  of  policy 660 

representation  of  agent^orfUture 791 
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iHTraAHo*— Conttnned. 

how  far  aolt  of  mgent  in  fllling  blanks  bindtng^  on  oompao j—......  806 

ohartor  and  by-laws  of  company  part  of  oontisot —  917 


oompotation  of... ••«••••••  «■•■•••• ...•••• .••>••••.••..  .  ............  Iv7 

after  demand,  when 3<7 

rule  ss  to  oompntatlon  of  on  liens ^. M6 

payable  semi  -aonnally— nsnry S6B 

payment  in  advanoe— nsnr^ 635 

payment  valid  consideration  for  extension..^ ^•. 980 

payment  in  advance-extension 927 

IirrxB-STATX  CoicicnioB~ 

power  to  regulate,  where  yested-^railroad  tariff. 591 

iMTOXIOATnrO  IjIQUOBS— 

beer  presumed  to  be 547 

selling  bitters  without  license 190 

action  for  damages— pieading--exemplai7  damages. 818 

lien  upon  buiIding~KX>nsent  of  owner. 847 

JiTDioiAL  Salb— 

rights  of  purchaser  who  borrows  purehsse  money... 819 

notice  of,  binds  the  purchsser 800 

JuDXCiAi«  Roras. 890 

JunoMKirr— (see  Fy>reiffn  Judgment,) 

collateral  attack  upon 918 

against  infant  without  service— yalidity 8tf 

presumed  paid  after  what  lapse  of  time. 700 

action  to  charge  liability  of  stockholders— conclusive  as  to  parties  775 

how  long  alien 661 

failure  of  Justice  of  peace  to  enter  on  docket. 802 

power  to  attorney  to  confess— when  valid 211 

confessed  and  upon  verdict— legal  eflfidct  same 947 

res  o^ftMltoata— error 247 

vacation  of  after  term 28 

JUDOMKRT  BT  CoiTFSBBION— 

lease    power  of  attorney— revezsion Ill 

JUDOMBMT  LiBIf— 

sale  under— who  entitled  to  excess 555 

effect  on  real  estate  of  appeal 66,  112 

JuRiSDicrnoir— 

state  and  federal  courts— conflict 275 

record— conclusiveness 274 

insane  defendant— guardian 947 

of  federal  courts  in  habeas  corpus. 647 

of  federal  courts  by  non-resident  creditor  against  resident  ex- 
ecutor  : 402 

when  may  not  be  conferred  by  consent. 801 

of  Justice— how  obtained  over  non-resident  company 179 

JunnDXcrnoN  of  thx  Cibouxt  Coubt 654 

JUBOB— 

biss— competence. 117 


Ohio  Law  Joubmal.  xiii 

PAOB. 
JUKT— 

instmotion Ml* 

papers  taken  by— diaoretloD 405 

instniotion— diaoretioB  of  court 547 

directing  a  veidiot— ludicial  discretion 850 

verdict  not  distorbed  on  trial  of  question  of  fact 112 

JUSnCB  OF  THX  P9AOB— 

failure  to  enter  Judgment  on  docket 802 

jurisdiction— eervioe  upon  non-resident  company 170 

Lakblobi)  and  Tsnant— 

effect  upon  obligation  to  pay  rent  where  premises  destroyed  by 

flre 800 

when  tenant  not  estopped  to  deny  title 851 

stipulation  to  pay  rent  and  taxes. ^ 247 

ooyenants— breach— forfeiture-^re-entry 408 

lease  on  shares- -g^wing  crops. 408 

Law  of  homestead  in  Ohio 82 

Lbabb— <see  Beal  E$tate,) 

liBQIBLATUBX— 

power  over  Judicial  proceedings 048 

LlABELITT  OF  HUSBANI)   FOB  NBOHBBABIBB. 754 

LlABIUTT  OF  STAKBHOLDBB  OF  WaOKB 704 


pleadings— extrinsic  matter 746 

inuendo— inducement 747 

sectet  society— privileged  communication- witness 501 

LlBV— 

street  assessment— effect  of  Judicial  sale 701 

how  longjudgment  a 651 

lost  by  lapse  of  time 275 

on  shares  ot  stock  in  corporation 165 

LiFB  iNSUBANCB-^see  Insurance,) 

**  heirs  "  as  beneficiaries— devise  of  proceeds  of  policy 010 

suicide— insanity— burden  of  proof AH,  701 

assessment  plan— insurable  interests-assignment— wages 702 

policy— stipulations— fUlure^forfeiture 678 

co-operative— suicide 502 

voluntary  exposure  to  danger 408 

accidental  death  by  poison ^ 167 

premium— waiver  of  non-payment —tender 06 

#ho  may  maintain  action  on  policy:... 8^ 

Loan  Madb  in  Onb  Statb  Patablb  in  Anothbr 148 

Losing  Casbb. 50 

MaUOIOUB  PBOBBOUnON- 

probable  cause— voluntary— dismissal  of  action 800 

fklM  imprisonment 851 

Mandamus— 

to  re- instate  ezp%lled  member  of  church 602 

to  compel  board  to  fix  rate  of  tolls 275 


xiv  Ohio  Law  Jouivaii 

PAQS. 

MAirDAMim— Continued. 

by  tax  iMiyer  to  oompel  auditor  to  place  estimate  on  tax  liat.....^..  4M 
foreign  Insoranoe  company— right  to  do  baeinefls  in  Ohio 0S6 

Mabxiaob— 

eridenoe  of 806 

of  slaves,  vaUdity 656,  661,  810 

partnership  dissolved  by .....••.  801 

Mabbixd  Wom  ak~ 

separate  estate— husband's  debts ^ 84 

purchase  of  property  on  credit— separate  estate 84 

Judgment  by  confession— enforcement 010 

torts— joinder  of  husband— arrest 101 

real  estate— husband's  debts ^ 496 

covenants  of  warranty  in  deed  by,  binding  on  separate  estate 77S 

borrowing  money  to  pay  for  land,  binding  on  separate  estate 661 

surety  for  husband— separate  estate— curtesy 72S 

separate  estate— husband's  crediton 701 

Mastxb  and  Sxbvant— 

bond  of  servant— liability  of  surety  on 54 

liability  of  master  for  negligence ^ ISO 

risks  of  service— railroad  extra  tndns 801 

relation  does  not  exist  between  municipal  corporation  and  em- 
ploye of  fire  department ^..  60S 

negligence— safe  machinery  and  appliances— notice  of  dangers...  747 

negligence— defective  machinery— promise  to  repair— risk- 847 

peril  requiring  instant  dedsioii^-contributory  negligence. 1S8 

MiNOB^see  Infant) 

enlistment— habeas  corpus. 408 

MlBTAKB— 

in  cootract  may  be  shown  by  parol  and  corrected  in  equi^ 56 

correction  of  in  equity  in  fire  policy 210 

MoBTGAOX— <see  Deed.) 

when  giving  new  security  dischaiiges S 

wrongful  cancellation— liability  of  clerk  Ibr. Ill 

growing  crops— who  entitled  to ISO 

on  growing  crops— transfisr  before  maturity ...., 464 

foreclosure— tsx  title— cross-complaint— partiee Sll 

assignment  of  integral  parts— stipulation  as  to  payment- 404 

to  trnsttee  for  wife— refbrmation- lien. 608 

indemnity— notice— lien 674 

counterclaim  for  damages  on  foreclosure ..........v  Si6 

foreclosure— reformation S76 

deed  may  be  shown  to  be— proof STS 

deed  intended  as— parol  evidence— fkiture  advances 60S 

assignment  of  fractional  parte— priority  of  the  parte. JOS,  910 

fraudulent  concealment— rescission  of  contract. SOS 

redemption  by  Junior  lienholder— limitations*^ tfS,  70S 

Municipal  Bonds— 

payable  at  bank— deposit— inaolToncy .^.  til 


Ohio  Law  Joubnal.  xv 

PAGB. 

MimioiPAL  Bonds— Con  tin  aed. 

pnrchABe— authority  of  agent — ratification 28 

city  improyement— bona  lide  purchaser 276 

negotiability  of  overdue  coupons  where  bonds  not  matured 194 

Mi7NI0XPAZ«  COBPOBATIONS— 

power  to  charge  wharfage .% 247 

liability  of  town  for  injury  by  officer 166 

street-improvement— Jurisdiction — estoppel ,..  SIS 

negligence— snow  and  ice— damages 276 

hack-stand  obstructing  street — nuisance S72 

warrant  issued  by  officers  for  money— suit— interest 404 

extension  of  territory— defects  in  proceedings  cured  by  lapse  of 

time^ 648 

power  to  authorise  occupation  of  street  for  street  railway 820 

liability  for  unlawful  use  of  private  property  by  railway  com- 
pany    819 

street  improvement — petition  by  three-fourths  abutting  property 

ownen 899 

where  may  be  sued 919 

not  liable  for  error  in  judgment  of  officer 947 

MiTTUAL  INSUBANOK— <see  Ituuranee.) 

non-psyment  of  assoJBwment— forfeiture  of  policy 189 

NxouGBNox— (see  Cbntributoty  NtffUgenee  ;  Damagea,) 

whether  question  of  law  or  fact..... ^ 651,  847 

railways— public  crossings 592 

when  corporation  liable  for 608 

railroad  not  relieved  of,  by  carrying  passenger  gratuitously 496 

defective  railroad  track— evidence  of  other  defects* 404 

knowledge  that  street  out  of  repair 247 

fear— injury— contributory  negligence 167 

proximate  cause  of  injury HI 

wearing  certain  apparel.may  be  contributory 84 

fire  from  locomotive— grain  in  elevator— title 747 

liability  of  owner  of  animal  permitted  to  run  at  large 747 

injury  to  adUoining  owner  of  building— contractor 819 

common  service 819 

contributory— employe 919 

street  railway— time  to  alight— damages 920 

evidence  of  habits  of  person  to  show  that  he  exercised  due  care...  947 

duty  of  railroad  company  as  to  fences 819 

Nbqotiable  iNfirTRUMXNT— (see  I^romiaaory  Note.) 

equitable  assignment K2S 

lost— remedy 651 

payable  to  order— legal  title 211 

payable  in  bank— pleading— tender 189 

interest  on  interest— burden  of  proof 140 

when  bank  agent  of  holder 140 

New  BxAMiiovQ  CoMXirrBX 754 

NXWSPAPSB  IiIBBL 170 


xvi  Ohio  Law  Joubmal. 

PAOB. 
NBW  TBiAIr— 

laoheB— failure  to  attend  trial 248 

diaoretion  of  court— distarbing  verdict 602 

newly  diacoyered  evidenoe 661 

miarecital  of  teatimonj  by  oounael 661 

improper  attack  of  character  of  party  sufficient  for 18S 

NON-RsSIDBNCfl  AS  GROUNDS  OF  ATTAOHMXNT 02 

NXTISANCB— 

definition  of 861 

slaughter-house — injunction 948 

injunction— special  injury 791 

hack-stand  obstructing  street 872 

corporation  liable  for 802 

whether  digging  trench  in  highway  ja. 211 

Obituarixs.... 27» 

Offiob — 

forfeiture  by  failure  to  give  bond 747 

Ofviobr— 

care  of  attached  property^ < ^ 661 

Qffiosr's  Milbaob. 707 

Pabdon— 

fraud  in  procuring— effect 860 

conditional 248 

Pabbbt  and  Chiij>— 

liability  of  husband  to  support  children  oi  wife  by  another  man  848 

liability  of  parent  for  necessaries 819 

surrenVier  of  child  by  parent 64 

Paboi*  Aorbbmbntw 

courts  will  not  disturb  after  execution 167 

Pabtibs— 

action  by  principal  against  carrier— shipment  by  agent 920 

Joint  and  several  liability— severance  of  action 891 

in  proceedings  in  error 968 

unity  of  interest— action  to  cancel  deed 82» 

name — variance 661 

in  action  to  foreclose  lien  of  street  assessment »..  4M^ 

Pabxition- 

claim  for  taxes— statute  of  limitations 248 

Pabtnbrship— 

dissolved  by  marriage 891 

guaranteed  profits— losses 748 

guaranteed  proflts«-r]ght  of  stranger  to  enforce  oontraot 848 

in  purchase  of  land— fraud— recision 282 

chattel  mortgage  by— residence  in  different  countries— reoording  167 

purchase  of  interest— accounting 460 

presumption  of  ownership  of  real  estate— debts— eTidence^ «  470 

right  of  partner  to  sue  firm 648 

Patmbnt— 

liability  of  sheriff  for  money  paid  attorney  without  spedal 
authority  to  receive  it 9tt 


Ohio  Law  Joxjrnau  xvii 

PAOB. 

pATMsirr— Continued.  ^ 

▼oluntary— right  to  recover  back TVS 

application  of,  role  as  to 27t 

PXDDLXBr— 

atatnte  regulating— Ksonatitntionality^ 167 

Photoorapht  in  Ooubt 146 

Pl«BADENG— 

waiver  of  reply ^ 906 

party  not  permitted  to  aver  that  instrument  executed  by  him  is 

fraudulent 920 

promissory  note  of  married  woman— 8«panCte  estate - 715 

impertinence— test  of. 110 

amendment  after  verdict M 

single  recovery  on  two  grounds— method  of  statement 16S 

necessary  averments  in  petition  on  merchants'  account SOS 

intervening  by  one  petition 450 

PuBA  IN  Bab^ 

separate  suits  on  same  covenant 767 

Plbas  op  Guilty  in  Capital  Casks 117 

Pound  age— (see  Sheiiff,) 

Power  op  Attorney— 

revocation 702 

PRAOnOB— 

what  suflScient  filing  of  document  with  clerk 74S 

Prinoipaj.  and  Agent— 

gambling  contract — when  agent  may  recover  f^om  principal  on 

purchase  made  for  him M 

ju^lgment  against  one  no  bar  to  action  against  other 621 

Principal  and  Surety— 

extension  of  time— when  surety  not  released 661 

Probate  Court— 

jurisdiction  as  to  distribution  of  estates 68t 

Process— 

return  by  sheriff— when  made 304 

amendment  of  sheriff's  return— laches— bar 270 

Probossory  Notb— (see  Principal  and  Surety ;  Negotiable  Instrument.) 

implied  agreement  to  extend  time 960 

whether  payment  of  interest  in  advance  evidence  of  contract  to 

extend 727 

acceptance  of  note  of  partner  release  of  firm  note 96S 

memorandum  indorsed  bef(»re  delivery— conditional  payment- 
negotiability 820 

Privilege  op  Witness. 894 

consideration. 810 

consideration— duress. 70S 

lost 700 

option  contracts— innocent  holder 740 

incapacity  of  maker 661 

obtained  by  fnaxd— bona  fide  holder 662 


zviii  Ohio  Law  Joubnal. 


PAOB. 

PBiviLBax  OF  WrrxFiw    Continued, 

possession — presampUon -...-.- - m 

what  words  neoesssry  to  constitute^ 1<57 

Interest  payable  semi-annusUy— usury- - 5» 

i»rotest— mmiUng  notice- — - 548 

issued  by  stock  company— Indorsement — 404 

uuKllfying  contract  detacbed— defense 351 

indefinite  extension  of  time  of  payment.- 30S 

irregular  indorsement^negotiability 212 

wben  party  not  estopped  to  declare  signature  foigery 248 

material  alteration 2<* 

extension  of  time— bank— deposit  of  malLer 278 

Pbofkbtt  in  Ckx>D  Wftx 922 

PBOSBCUmfO  Attorkbt — 

duties • '^ 

PUBUC  Officb — 

not  a  contract  relation  with  tbe  public 212 

PUHISBMKNT  FOB  CbIMB 2^ 

QUBffnONABLB  PBACTICB 454 

RaiI.BOAP— 

refusal  to  pay  usual  fare— ejectment— when  and  where 578 

passenger's  ticket  receipt,  not  contract 140 

repair  of  highways  opened  after  building  of  railroad 891 

fences— private  road— when  books  of  company  admissible. «  382 

change  of  location— subscription— waiver 385 

fences— negligence— injury  to  stock 887 

definition  of  cattle  guard 352 

stop-over  ticket— when  allowed 407 

not  relieved  of  caie  by  carrying  passenger  gratuitously 408 

Kmal  Estatb— 

lease— uncertainty  as  to  rent  to  be  paid 55,    56 

contract  sufficient  If  may  be  rendered  so  by  calculation 55 

judgment  lien— effect  of  appeal 56,  112 

conterminous  owners— division  line Ill 

sale— reservation— minerals— petroleum  ~ Ill 

right  of  purchsser  to  have  Incumbrance  satisfied  out  of  other 

property 11* 

contract  for  sale  of— action 212 

sale  of— fraud - ^1* 

deed— covenants  of  seizin— ejectment 375 

oonveyance—lncumbrance— assumption  by  grantee 851 

partition  wall *62 

contract  for  sale— possession  In  futitro 451 

Bsle— deficiency— compensation 451 

aaie— note  for  purchase  money— when  surety  not  liable ^...•...  451 

yolanUry   conveyance— confidential   relation— presumption  of 

fhiud «1 

fraud— annulment  of  conveyance^ — •  462 


Ohio  Law  Joubmal*  xix 

PAOX. 

Rbal  BvTAn  Bbokb»— 

who  to. MS 

when  entitled  to  recover  com miflsioQ 917 

oommiaeions— anthority 84 

commlwfonft— previous  employments 496 

open  to  explanation  909 

right  of  foreign,  to  remove  property  out  of  state. 496 

Rbooupmknt— 

of  damages  for  breach  of  contract 14 

for  false  representations  in  sale  of  real  estate 666 

Rxuoious  BxLiBP  OFWrricKss 922 

Rxijoxous  Corporation— 

distinct  from  church 24 

Rrvotb  and  Proximate  Caubb 766 

Rkmoval  of  Causk— 

citizenship — ^non-residence  of  one  partner 891 

citisenship— railroad  incorporated  In  several  states 706 

reyiew  of  order  of  state  court — garnishment 662 

motion—ruling  pn  no  part  of  record 64 

prior  orders— pending  motions Ill 

writ  of  proliibition— -when  issued 462 

citisenship 692 

RXHKARINO— 

when  court  will  order 882 

Rkplevin— 

title— possession 848 

mingled  chattels  of  several  owners— undividM  crops 820 

goods  pending  suit  in  custody  of  the  law  and  not  subject  to  other 
process 212 

Rrplsvin  Bond— 

surety  on— judgment  by  confession— liability 212 

RB8  Adjitdicata— 

non  suit  not 706,  792 

force  of  Judgment  as,  not  impaired  because  erroneous...., 247 

Rkbbrvation  of  Qubbtionb  of  I|AW 88 

Rbbultino  Trusts 862 

Riparian  Proprirtor»— (see  WcUer  Righis,) 

rights— eminent  domain 848 

Running  Street  Cars  on  Sunday 849 

SALE—Csee  Judicial  Sale,) 

titl*— warranty 848 

agreement  to  bid « 792 

devise , 668 

execution— mortgaged  premises 662 

false  representations  as  to  identity  and  value  of  real  estate— re- 
coupment  ' 66d 

of  land— effect  upon  rights  of  vendor  and  vendee 181 


XX  Ohio  La\   joubital. 

FAOB* 

8ai«>— Oonftiniied. 

when  complete,  of  penonal  propertj. 188 

by  MBigDee—role  as  to  oompatetion  of  interest  on  liens.- 1M6 

mortgage  for  pa rohsse  price— priority  of  lien....^ 699 

cheek  in  payment— vendor's  Uen~ 578 

Salm  fob  Cash. — 6 

8axx>on— 

definition  of ..•• 212 

8AVB  TOUB  NOTBB. « 148 

SWCfBMn  OF  SUOGBBS 649 

8n>uonoN — 

right  to  recoup  damages  for,  in  action  for  wages. 14 

8mviG»— 

apon  agent— whether  binding  npon  principal 820 

by  pablication  in  weekly  newspaper 662 

waiver  of  defective,  by  petitioning  for  removal  of  cause 648 

SmvIOX  BT  PUBUOATION— 

strict  compliance  with  statute  necessary ^ M8 

8HBBIFF— 

authority  outside  of  bailiwick 920 

poundage— Judgment  creditors— control  of  execution 708 

8hobt-han]>— (see  SUnoffraphy.) 

in  the  preparation  of  bills  of  excedtion 216 

Blakvkr— 

words  importing  criminal  oflbnse 798 

words  spoken  by  attorney  on  trial 798 

evidence— variance 804 

defense— what  proof  sufficient 867 

by  wife  in  absence  of  husband 494 

8i«AVB  Mabbiaob- 

validity 656,  861,  810 

8FB0IAL  Vbbdict— (see  Verdict.) 

what  must  contain 166 

8PB0IFIC  Pbbfobmanob— (see  C4nUraiet,) 

general  rule  as  to 792 

of  contract,  when  not  decreed 27 

of  contract,  when  decreed 809 

contract  to  deliver  mining  stock  enforosBble. 125 

Sfibttuausm— 

undue  influence  by,  upon  testator 168 

Btatb  Bab  Abbooiatioii 749 

8rATUTB — 

retroactive *. 948 

construction— proof— original  draft k....  891 

proof  of  adoption.. 891 

when  takes  efleet— fractions  of  a  day.. 717 

imposing  fines  and  penalties— strict  construction ..    58 


Ohio  Law  Joubnaii.  xti 


OEA.TinB  om  FmAUSs— 

debt  of  ihird  iMnon— forbeuaooe  to  siM.^ 140 

meftnlngof  tarn  *'oroditon"i]i^ ^ Sll 

oialoontrmot  roUitiiig  to  land^ 618 

T«rtMl  agreement  to  oonrey  lands 648 

E^ATDTB  OF  ZmiTAIXOin. 87 

pleading— weiver. .-^ ^ 880 

new  pxomiae 788 

fraodolent  oonoealment....... ••••••••• ••••.•....••«•••••• 908 

Judgment— preaomption  of  payment. 788 

when  begins  to  ran  against  daim  of  attorn^  Ibr  aerrioes.^ 68 

suspension— banlumptoj 106,  888 

in  federal  oonrta 168 

disooTety  of  frand 881 

Statctokt.  OomTBuonoH^ 

estrays— railroads— negligence.^.. 808 

SiBNOOBAFHT^see  BhorUkomd^) 

criticised 647 


power  to  authoriie  ocoapation  by  street  railway— onrative  act.....  880 
Snunr  RaxxiWat— 

right  to  nse  streets 880 

rnnning  cars  on  Sunday 847 

8uB*8oHooii  Dmmora 

local  directors— powers  - 410 

8DBB0OATIO9— 

rights  of  principal  creditors  sgainst  security  ezeonted  by  sureties 

between  themselTes 878 

8uion»— <see  Life  Innuranoe.) 

8Din>AT^ 

running  street  cars  on— illegality.. 847 

BunucB  OouBT  Caundab 848 

BUFJUMX  OOUBT  STATxmoi • 788 


discharge   Judgment— release ...4^ 808 

Tazatioh— 

tender  of  county  coupons  not  good.. 818 

taxes  paid  under  mistake  of  fiMt— recovery 466 

dlYidendsof  railroad-attempt  to  erade 461 

domicile— rule  as  to  credits.. 688 

corporation  in  hands  of  reoelTer , .« 704 

illegal   action  to  recoyer  back— Toluntary  payment 888 

sharea  of  trade  corporation 880 


trespess  will  lie  for  putting  poles  in  highway 868 

TteJHmAPH  OOMPAHT— 

message— •'subject  to  delay".. <..« 188 

admission— Terdiot .....^ ......... ..•••;...  704 

definition— TerdSot  far  leas 804 


xxii  Ohio  Law  Joulvati. 


TOBT— 

of  infant— liability  of  parent 4M 

Thx  Abchbuhop  Pubobu.  Casb..^ S79 

Tbk  Cbhbor  op  thm  Mails ^ 806 

TllK  ClBOUIT  G6UBT ^. fiOB 

Tbs  CiBoniT  Court  Bh.!. flU 

Thb  Cnm«  Rtohtb  Law 406 

Thb  Conbtitdtiovai:.  Juixiciai.  Ajcbmdmbbt 100 

T9B  JuDidAii  Ambmdmbntb »487,  706 

Thb  Jubt 80 

Thb  MoKbb  Ditoh  Cabb 864 

Thb  Statb  Bab  Asboolatiov 860 

Thb  Twinb  Pboblbk^ 8 

"Thby  Ajas  do  it»» 608 

Thbbatb  a8  Evidbnob  of  Mauob. 606 

Tbadb  Habk— 

whatU 168 

what  is  not * 168 

when  name  alone  is  not 66 


title— pofleesBion ^ «. 880 

will  lie  for  patting  up  telegraph  poles  in  highway 868 

reoarring  will  be  restrained 918 

by  infant 704 

injanotion— multiplicity  of  suits.....:.. 818 


use  of  deadly  weapon  to  resist— necessity 87 


argument— open  .and  close 880 

improper  opening  statement  of  counsel 188 

Tbial  by  Jubt 118 

Tbubx^ 

in  lands  bought  by  husband  with  wife's  money 888 

purchase  by  trustee 888 

purchase  for  value— lien  creditor 868 

fraud— conversion  of  trust  property— elfeot  of  change  of  form  .....  701 

Steele  lield  in  trust  not  liable  for  debts  of  trustee 704 

resulHng  from  purchase  of  property  with  wife's  mon^ 404 

pious  purposes— masses. 804 

resignation  of  trustee— deed  of  trustee— adverse  posseoslon  .........  870 

UsuBT— (see  InteretL) 

innocent  purcKiaser. , 748 

YBBDXcn^see  SpeeUd*  VerdieL) 

nominal  damages. OIB 

not  disturbed  on  trial  of  question  of  fact. 118 

VOLUMB  FOUB 1 

voluntary  conveyance  existing  debts.....* 080 

confidential  relatlonis— presumption  of  fraud. ~...  4il 

not  fraudulent  against  seouzed  oreditor. 888 
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Wabbboubs  Rbobipt— 

bftnk  loaning  money  on,  entitled  to  hold  mercbandiae  aa  aecarity  262 

Warrabtt— 

oontraot— reaaonable  time ^ 949 

hone  trade— fraud 801 

Watbb  Riobt^ 

appropriation 112 

public  uao    eminent  domain 462 

Widow— 

her  homeatead  exemption 520 

effect  of  conditional  bequeat  that  she  ahall  not  re-marry 020 

right  to  administer  her  husband's  estate S4 

Will— 

twins  problem 2 

probate  of,  before  death  of  testator. 4 

devise— income— inalienability— creditors 4& 

evidence  of  insanity 66 

finding  of  Jury  conclusive 66 

undue  influence— spiritualism 16S 

construction- rules  for. 112 

devise  to  children  of  daughter- half  blood 196 

conditional  disposition 804 

specific  legacies— deficiencies  and  surplus— residuary  dauae 418 

devise— codicil— construction 462 

when  testator  dies  within  year  of  making— constitutionality  of 

act  making  void 799 

denial  that  proponent  is  of  kin  to  testator 646 

estate  only  defeated  by  words  equally  clear 767 

devise  in  lieu  of  dower— insane  widow— election 746 

executor  as  trustee 704 

legacy— error  in  name 892 

resistance  of  probate— testimony .«...  892 

effect  of  conditional  bequest  that  widow  shall  not  re-marry 920 

WimaNO  Casbb 171,  288,807,  466 

Wmrxas— (see  Evidence.) 

WBIITBN  iNSTRUXBIfT— 

latent  ambiguity,  whether  question  for  court  or  jury 892 
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